LNITEM STATES OF AMERIC A

BEFORE FEDZRAL TRADE COMMISSION Frab SRR

e L%
- & RECEET DISUMERTS G

|
!

EaRNE
In the Marter of "’*'SE&EEE&?
CHICAGO BRIDGE & [RON COMPANY NV, PUBLIC RECORD
a foreign carporation,

CHICACO BRIDGE & IRON COMPANY,
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RESPONDENTS' MOTION FOR LEAVE TO SEEK FOREIGN EVIDENCE

Pursuant to Ruls 3.36 of the Federal Trade Commission's Rules of Practice (FTC
Rulgs"), 16 C.F.R § 3.36, Respondents Chicage Bndge & Iron Company N.V., Chicago Bridwe
& [ron Company (collectively known as "CB&T™), and Pitt-Des Moines, [ne. ("PDM"} hereby
meva this Court for leave w sesk foteign evidence. In support of this motion, Respondents state
as follows:

L. FOREIGN EVIDENCE IS ESSENTIAL TO RESPONDENTS' DEFENSE.

1. The Federal Trade Commission ("Complaint Counsel™) has sued
Responcents an the :henrf that the merger between Chicago Brndge and [ron and Firt-Des
Vloines will have anticompetitive effects in six (ndustrial storage tank markets in the United
States.  The Complaint defines each type of tank at issue as 2 product market unto isalf

(Compiaint at Y 9-39), and defines the geographic market as rthe entire United States.




Womplantat 17 CB&l in s Answar has denied these allegatinns and asserts the existence of
a1 nternational market,

2. [n addition to the factual dispute over whether the market{s) at issuc arc
Iniernationai (o s¢ape. the partes also disagree as (o the ability of foreign companies to enter the
Lrited States and s2ll the tanks at issue i this case. For 2xample, the Complaint states that (1

acquizition of PDM hy CB&L w1l leave CB&IL as the only seller of LNG tanks in the Unitad

i

States.  153¢e Complant at ¥ 23) However, CB&I believes that severai foreign companies.
including Teckrigaz. Tecanip and Entrepose {all of France), Skanska'Whessoe {of the United
Kingdom and Sweden), TKK (of fapan) and Daewno {of South Korea} not only can sail LNG
tanks i e United States, but that hey are actively pursweng LNG tank jobs in this country.
CB&I mamtains that this competitive activity, which has arisen since the consummation of this
acqusition on Fehruary §. 2001, astablishes the ease and eifectivenass of entry under Secrion 3
of the 1992 Honzontal Merger Guidelines. Evidence concerming the various factors under which

entry 1s evaleated is thus a entical fogus of discovery.

3. On March 14, 2002, Compiaint Counsel disclosed its investgation fiie,
Redacted Pursuant to
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drsclosed matenals, 1t has become apparent that Complaint Counsel will present
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Protective Grder sugpesting that foreign companies cannot eftectively compets

with £ B&t in the salg of these industnal storage tanks.
Redacted Parsuant to
3 Some af the Protective Order

make ¢lear that this point will be a key tssue at mal. For example:

Redacied Pursuant to
Protective OQrder



Redacted Pursuant to
Protective Order



Redacted Pursuant to
Protective Order

5. Complaint counsel apparentiy zlans to rely primarily on these

Redacted Pursaant to _ . .
Protective Order for its argument that foreign companies cannot compets

etfectively in the domestc cryogenic storage tank market. However, these statements ars little

more that specuiat;on and conjecture.
P ‘ } Kedacted Pursuant to

Protective Order



Redacted Pursuant to
= Protective Order In reahity, the oniy way to

determing the ability of thesa foreign comparies to effectively compete in the U.S. i3 to odtann
evidence direcilyv trom those forergn companies.  Respondents have identifted a significant
number of Toreivn compaties that may have evidence relating to their ability to compete in the
w5 meluding:

»  SkanskaWhessoe -- SkanskaWhessog 15 a company based in the United
Kingdom, It has buiht dozens of LNG tanks and other similar storage facilities
throughout the world, [t is aiso currently bidding on LNG jobs in the United
Stares. such as an LNG facility near Hackberry, Louisiana being built by Dyiegy.

» TKK -- Tukvo Kanztsu K K (TKK} 15 a company based in Japan. TKK has built
dnrens of LNG tanks in Japan, and it has rscently entered inte a joint venhure with
Arerican Tank & Vessel (AT& V) to pursue LING opportunities in the TS, That
[oint venture 15 currenthy bidding on the Dynegy project.

» FEntrepose — Entrepose is 2 French company that has built LNG tanks throughout
the world. Entrepose has made inquines about LNG prejects in the ULS.

+ Bouvgues/Technigaz -- Technigaz is a major worldwide supplier of LNG tanks
and unport terminals. Technigaz recently announced 2 joint venture with San
Antonio-based H. B. Zachry to design and construct LNG jobs in the Umtsd
States. The Technipaz/Zachry venture 12 aiso currently bidding on the Dynegy
project.

e Technip - The Technip Group of France specializes in LNG facilities
throughout the world.  In recent weeks, the company has ared radie
advartisernetis in the Houston area to recruit LNG engingets and in the last month
wis awarded a preliminary engincenng and design contract for an LNG import
terminal in Fre=pert, Louisiana being built by Cheniere Energy, Inc..

« Daewoo - Daewoo, a constriction company based in South Korea, has been the
durninant contractor in the design and construction of LNG terminals and gas
main trunklines in Korea over the past decade. Daswoo has announced a
sartnership with S&B Engineers and Constructors, Ltd. -- a Houston firm -- to
ety pursue LNG construction jobs in North America.

*  MH] -- Mitsubishi Heavy [ndustries {MHI) 1s another global player in the LNG
construction business. Revently, the company has competed for LNG jobs
internanionally, winning a major project in Qatar from a variety of other bidders,
ircluding CB&!  The company has also pursued LNG jobs in the Westem
Hemisphers in Canada and the Bahamnas.



* 1HI - [shiikawaima-Hanma Heavy industnes Co.. Led. {IHI), is a self-proclaimed
world leadar o the construction of LNG receiving terminals and tanks.
Addidonally, 151 1s invoived n svery kind of cryogenie materal. including
ilquetied petroleum gas (LPCG), ltquefisd natural gas (LNG), liquefied ammonia,
nquetied oxveen (LOX), liquefied mitrogen {LIN2) and liquefied hydrogen (LH2),
[t has previouslv sought business inthe U' 8.

¢« BSL -- BSL Industnes of France 15 one of the largest worldwide suppliers of
LiN:LOX tanks. BSL is currenty teamed with a U3 tank constructor -- Bay
Tank -- and they are pursuing a LIN/LOX job for Air Liguide inthe U.S.

Redacted Pursuant t : :
A, Based on the Protective Order % B&! will need to take evidencs from Lhese

oredn comparnes regarding at east the following factual 1$sues:

s hat are each of the forewm companies' plans for doing business in the relevant
product markets in the United Staras?

= Why do lhe loreign companies believe they can compete effectively against
{B&1I in the United States”?

* To what extent would foreian companies need to subcontract to 1.5, companies
n building relevant storage tanks in the Lnited States?

» What expertise do the foreign compames have in working with the codes, statutes
and regulations that are applicable in the U.3.7

s  How will the foreign companies manage the feld erection process and the
management of local construction workers?

+ What cost advantages do the foreign companies have over CB&I?

= Tv what extent are foreign compames familiar with U.8. design codes, and to
wlhat ¢xtent can foreign companies build storage tanks that meet these codes?

» What are the sunk costs of pursuing jobs 1 the US.?

. THE FOREIGN EVIDENCE SOUGHT BY CB&I IS OBTAINABLE VIA THE
HAGUE CONVENTION, AND IS UNLIKELY TO BE OBTAINED FROM

OIHER SOURCES.

- Respondents seek leave to serve cach of the companies lisied above with a
subpoena, seeking to obtain testimon:ial and documentary evidence on the issues set forth above.

[n erder to obtain approval to issue subpoenas in a forsign country, Respondents must shaw this



Court taal the subposnas would satsiv Commission Rules of Practice 3.34 and .37 See F T.C.
Rule 336, Specificallv, Respondents must make s specific showing that: {a) the matenal is
reasonacle in scope; b the material falls within the limits of Rule 3 31K 1) (c) the informatinn
sought cannct be reasonably be obtained ov other means; (d) that there is a good faith basis sbr
believing that the discovery or evidence requested would be permitied by treatv {g) anv
additional arocedural requitements nave been or wil be mel before the subpoena is served, See
id, Ecch of these requirements 15 met here,

[a) Parrcufarity - Each subpoena would satisfy Rule 3.34's prescripiion that oo
"specily with reasoneble particulanty the matenals 1o be produced,” as it would seek evidencs on
a himited number of specitic topics, ineluding those set torth in paragraph 6, supre. -

by, Reasomableness of process -- Bach subpoena will lso specify a “reasonabie time,
placc..and manrer of making the inspection and performing the related acts.” See F.T.C. Ruls
3.37. CB&I will work with each subpoenaed party to mimmize the inconvenience associzted
with this process.

let.  Reasonablemess in scope -- The matenal sought in each subpoena would be

reasonable s scope, as the requests for information would be limited to the categories set forth

Radacted Pursua:

d30wz. These catzgones of information are directly relevant to the assertions made in Protective Ord:

av Cormnplaint counsel.
Wdy. Material sought 18 highiy refevant -- As set forth in detail in Paragraphs -6, the
intermation seught by these subpoenas 15 tughly relevant as it will estaplish the abnliy of forsign
Iimms to compete tn the relevant markets, and therefore the absence of corapetitive harm from the

ACCLISITON.



lEt. Viegrmad sought o5 nar avadable via other means — The matenal soagnt in trese
forzign subposnas is ot available via other mears. [nformation of the type sought by these
sLbpoenas (s certainiy not publicly available. ner is it likely to be availabie from the files of
potential domesng competitars. While soma of thesa foreign firms do have U S, subsidianes or
joint venture panners’, w is not at all clear that these subsidiaries or partners have any
involvement in eftorts o enter the field-erscted cryogenic tank market in the United States.
Moreover, Responderts simply do not bave the luxury of taking the rime to determine whether

the :ntommauan in the possession of these subsidianes prior to serving discovery on their forerzm

Jarenis or joint venture partners. The deadiine ot issuing subpoenas in this caze is May 5, 2002

(See Scheduling Order at L) Evan if Respondents were to serve these US. subsidiaries joint ®

venbare partners today. it is unlikely that Respondents could receive a response from the
subpoenaed party, derermine whether (based on that response) the foretgn parent has relevant
information, request leave from this Court to seek foreign evidence, and work through the
laborious provisions of the Hague Convention to obtain that evidence by May 5. It s probably
not possible w even obtain Lhe foreign discovery by June 7 given the cumbersome nature of the
Hague Convention procedures. The hme pressures on Respondents are further increased by the
fact that fact discovery s set to close on June 7. [t i3 probabiy not pessible 1o even obtan the
torcien discovery by June 7 piven the cumbersome nature of the Hague Convention arocedures.
Phes wd a1 1)

1N, Respondents helieve in good faith rhat che evidence sought s obtainadle 1via

piternaticned fiow - Respondents have a good fatth basis to believe thar their propased subpoeras

would be permitted by treaty, law, custom or practice in the country from which the evidence is

For example, OBl beleves that Bouygoez Techmeaz kas a 17.5. subsidiary called Dons Enginecong. and
w1li certamly sibpocna that canty as soen as pessibie. However, CB&] does not know whether this ennty 150 o3y



sought. Speciilcally. the Hagas Convention -- an international treaty -- governs efforts to securs
evidence for ase In litigation. See Hague Corvention, Nov, 15, 1965, art. | ef seq, 20 LS. 1.
361 1herzinatter "Hagee Convention™).  Mos: foreign junsdictions do not recognize civil or
pretral discoy ooy a5 ot easis n the United States. Instead, foreign countries perrmit evidence to
be obtaired 'for use at mmal.” The companies CB&I seeks evidence from are located in covnmes
that have dwreed tw abide v the serms ol the Hague Convention. Specifically, the companics et
tarth in paragraph 4 abeve cither reside or have offices in France, Japan, Sweden, South Korea
or the Lrsed Kingdom. all of whom have signed and are members o the Conventron.  See
Haygue Convention, at Apnex o ne C'am'l.‘ntif;m.

8. [n general. for countries that have adopted the Hague Convention. the ?
international discovery process can be summanzed as the following government to govermument
transaction: a U. S, judicial proceeding {1.e., this Court} makes a request to the U.S. government.
who in turn makes a request to its foreign govermment counterpart, who likewise makes a request
to its judicial equivalent, who then decides whether or not to grant the request and order the
discovery on a particular entity or person. See Hague Convention, at art. 3-6.

9. The process of securing avidence via the Hague Convention can 32 costly acd
time-consuming. For that reason, Respondents have not yet prepared "letters of request” - the
documents that would need to be signed by the Commussion and sent to the appropriate forzign
authorty. Shoutd the Court grant Respondents leave to obtain evidence from foreign compames,
Respandents will prepare the necessary papers in conjunction with local counsel in sach of the

relevant counrees. (o this wav, Respondents can assure the Court that they in good fatth beiiewve

rhat the completed letters of request will be honored by cach relevant foreign country.

wav. reizted 10 any plans by Bouvguez: Techaigaz regarding the domestic eryogenic ank marker.




10. As this request for foreign evidence satisfics Rule 3.36, Responduts tespect filiy
ask this Court to grant its request to serve subpoenas on Skanska Whessoe, TKK. Entreposc.

Bouygues/Technigaz. Dacwaoo, MHI, THI, Techn:p, and BSL.

Duted: Washington, D.C. Respectfully submitted,

April 14, 2002 o
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f__ﬁﬁine M. Kzlley
“Tefirey A, Leon

Winston & Strawn

35 W, Wacker Dnive

Chicago, IL 60601-9703

(312} 358-560} (voice)

(312 558-5700 (fax)

dkelleyid winston.com
ileonwinston.com

Nada Sufaiman

Winston & Strawn

1400 1. Street, NJW.
Washington, D.C. 20003
(202 371-3700 {voice)

202 216-R600 {fax)
nsulaima@winston.com

Counsel for Respondents
Chicago Bridge & Tron Company N.V.
and Pitt Des-Moines, Ine.



CERTIFICATE OF SERVICE

1. Nada 3. Sulaiman. hereky certify that oo this tenth day of April, 2002, 1 served
8 true and correct copy of: Respondents’ Motion for Leave to Seek Foreign Evidence
{Cenfidentiul Subject to Protective Ordet), by hand delivery upon:

The Honorable Jumes B, Timony
Adrministrative 1.aw fudge
Federal Trade Commission

600 Pennsylvania Avenue. N.W.
Washington. D.C. 20380

Richard Liebeskind

Assislant [irector

Burcau of Competition

Federal Trade Commission

600 Pennsylvania Avenue. N YW
Foom 5-36474

Washington, D.C. 20580

Steven L. Wilensky

Foderal Trade Cornmiassion

601 Pennsvlvania Avenuc, N.W.
Room 5-3618

Washington, D.C. 20580
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UNITEL STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

¥
In the Master of }
)
CHICAGO BRIDGE & {RON COMPANY NV, )
}
i forenm comporation, }
]
CHICAGO BRIDGE & IRON COMPANY, )
)

A corporation, 3 Docleet No. 9300
)
and )
)
PITT-DES-MOINES, INC., J
)
a corporaton, J
)

PROPOSED ORDER

UPON CONSIDERATION of the Respondents' Motion for Leave to Seck Foreign
Evidence filed on Aprl 4, 2002, and any opposition thereto, and being fully advised in the
premises, it 15 hereby ordered that, becanse | find that Respondents” have satisfied the
requirements under Rules 3.34, 3.37, and 3.36 of the FT{ Rules of Practice, Respondents metton
15 hereby GRANTED.

ORDEREN:

James P. Timony
Administrative Law Judge

Dated: April |, 2002

1541921



