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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Illumina, Inc.,
a corporation,
Docket No. 9401
and
GRAIL, Inc.,
a corporation,

Respondents.

NON-PARTY THERMO FISHER SCIENTIFIC INC.
MOTION FOR IN CAMERA TREATMENT

Pursuant to Rule 3.45 of the Federal Trade Commission’s Rules of Practices, non-party
Thermo Fisher Scientific Inc. (“Thermo Fisher”) respectfully moves this Court for in camera
treatment, in whole or in part, of seventeen confidential, competitively sensitive documents and
testimony identified in Exhibit B hereto (““Confidential Materials”). These Confidential Materials
were produced pursuant to subpoenas issued by the Federal Trade Commission and Respondent
GRAIL, Inc. (the “Subpoenas”). The Federal Trade Commission (“FTC”) and Respondent
GRAIL, Inc. (“GRAIL”) have notified non-party Thermo Fisher that they intend to introduce the
Confidential Materials that are the subject of this motion into evidence at the administrative trial
in the above-captioned matter. Thermo Fisher closely reviewed every proposed trial exhibit
identified by the Parties, and it limits its request for in camera treatment to only those documents
and/or portions of documents that contain competitively sensitive, non-public information.

This motion seeks to prevent disclosure of documents and testimony that contain
confidential business information that Thermo Fisher has kept secret and that are material to
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Thermo Fisher’s business. If these Confidential Materials were to become part of the public
record, Thermo Fisher would be significantly harmed in its ability to compete in the development,
manufacturing, and sale of next-generation sequencing (NGS) instruments, consumables, and
other products. The Confidential Materials collectively provide insights into Thermo Fisher’s
strategic plans, competitive analyses, financial information, and present and future R&D plans.
Disclosure of such information would give Thermo Fisher’s competitors — including Illumina —an
unfair competitive advantage resulting in serious competitive injury to Thermo Fisher.

For the avoidance of doubt, and to the extent the materials are not already protected by the
existing Protective Order, Thermo Fisher also requests that this Court restrict access to the
Confidential Materials to only those persons set forth in Paragraph 7 of the Protective Order
entered in this matter.

l. THERMO FISHER’S DOCUMENTS ARE SECRET AND MATERIAL TO ITS
BUSINESS SUCH THAT DISCLOSURE WOULD RESULT IN SERIOUS
COMPETITIVE INJURY TO THERMO FISHER

Thermo Fisher’s Confidential Materials contain information that, if publicly disclosed, will
cause irreparable harm to Thermo Fisher, and therefore warrants in camera treatment pursuant to
16 C.F.R. § 3.45(b).

In camera treatment of material is appropriate when its “public disclosure will likely result
in a clearly defined, serious injury to the person, partnership, or corporation” requesting such
treatment. 16 C.F.R. 8§ 3.45(b). A proponent demonstrates such injury by showing that the
documents are secret and material to its business. In re General Foods Corp., 95 F.T.C. 352, 355
(1980). “The likely loss of business advantages is a good example of a ‘clearly defined, serious
injury.”” In re Dura Lube Corp., 1999 FTC Lexis 255, at *7 (Dec. 23, 1999) (quoting Gen. Foods,

95 F.T.C. at 355). Moreover, “it is proper to infer, without a specific showing of how a competitor
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would use it, that disclosure of allegedly sensitive information would seriously affect the firm's
commercial position.” In re E.l. Dupont de Nemours & Co., No. 9108, 1981 WL 389447, at *1
(1981) (hereinafter Dupont I).

Courts generally attempt “to protect confidential business information from unnecessary
airing.” In re HP. Hood & Sons, Inc., 58 F.T.C. 1184, 1188 (1961). “There can be no question that
the confidential records of businesses involved in Commission proceedings should be protected
insofar as possible.” 1d. In determining whether the document or testimony is sufficiently secret
and material, the Court may consider:

(1) the extent to which the information is known outside of the business; (2) the extent to

which it is known by employees and others involved in the business; (3) the extent of
measures taken to guard the secrecy of information; (4) the value of the information to the
business and its competitors; (5) the amount of effort or money expended in developing
the information; and (6) the ease or difficulty with which information could be acquired or
duplicated by others.

In re Bristol-Myers Co., 90 F.T.C. 455, 456-57 (1977).

Thermo Fisher’s status as a third party is relevant to the in camera treatment of the

materials sought. Non-parties deserve “special solicitude” when requesting in camera
treatment for confidential information. In re Kaiser Aluminum & Chem. Corp., No. 9080,
1984 WL 565325, at *1 (1984) (“As a policy matter, extensions of confidential or in camera
treatment in appropriate cases involving third party bystanders encourages cooperation with
future adjudicative discovery requests.”). Thermo Fisher’s status as a non-party thus weighs
in favor of granting in camera status to its Confidential Materials.

A. Thermo Fisher Has Preserved the Secrecy of the Confidential Materials
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Thermo Fisher has taken significant steps to protect the secrecy of the Confidential
Materials. Thermo Fisher produced the Confidential Materials pursuant to the Subpoenas. All of
the Confidential Materials were produced with stamps marking them “Confidential,” “Highly
Confidential” or “Highly Confidential Business Information.” See Felton Decl. 1 9. Thermo Fisher
designated each of the Confidential Materials pursuant to (i) the Protective Order entered in the
related FTC v. Illumina Inc. case in the federal district court or (ii) in the case of documents
produced to the FTC prior to the entry of the Protective Order, pursuant to statute and the FTC’s
rules of practice. See Protective Order, FTC v. lllumina Inc., 3:21-cv-00800-CAB-BGS, (S.D. Cal.
Apr. 01, 2021), ECF No. 15; 15 U.S.C. 8§ 57b-2(b); 16 C.F.R. § 4.10-.11.

With the exception of disclosure described above and of contracts to R&D partners and
customers, Thermo Fisher has limited disclosure of the Confidential Materials to select Thermo
Fisher employees with reason to have access to the information. This court has previously held
that contracts between the business and an external party meet the burden of being sufficiently
secret. See In re Axon Enter., Inc., & Safariland, LLC, No. 9389, 2020 WL 6058522, at *7 (Oct.
2, 2020) (finding Motorola’s contracts were sufficiently secret); In re Louisiana Real Est.
Appraisers Bd., No. 9374, 2021 WL 1223991, at *5 (Mar. 29, 2021) (finding Clear Capital
contracts with vendors were sufficiently secret).

As such, Thermo Fisher has taken all reasonable steps to guard the secrecy of the
information contained in its Confidential Materials. Absent disclosure in the current matter, it
would be difficult for Thermo Fisher’s competitors or others within the industry to access or
duplicate the information contained in the Confidential Materials. The “secrecy” prong of the

“serious injury” standard is therefore met.


https://4.10-.11

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 5 of 174 * PUBLIC *
Public

To assist the Court in analyzing Thermo Fisher’s request for in camera treatment of the
Confidential Materials, Thermo Fisher has grouped each document comprising the Confidential
Materials into the following categories: i) strategic plans containing strategic objectives and
considerations, competitive analyses, and financial information; ii) R&D plans and R&D-related
contracts; and iii) Andrew Felton’s deposition and investigative hearing transcripts and
Declaration.

B. Disclosure of Strategic Plans Containing Thermo Fisher’s Strategic Objectives
and Considerations, Competitive Analyses, and Financial Information Will
Give Competitors an Unfair Advantage.

This Court has previously held that strategic plans and competitive analyses shall be
protected for up to ten years. See In re Tronox Ltd., No. 9377, 2018 WL 2336016, at *5, *7, *9
(May 15, 2018) (granting ten years in camera treatment for documents revealing “business plans,”
“competitive analyses,” and “strategic plans”). Thermo Fisher requests the following documents
be afforded in camera treatment for ten years, except for certain information related to R&D

discussed below in Section C for which Thermo Fisher requests indefinite, or alternatively ten

years in camera treatment.
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Exhibit Description Type(s) of In Camera Treatment
Information Requested
PX8444 | November 25, 2019 Presentation: | Business strategy, | Full
Turing dPCR Market competitive
Opportunity Assessment analyses
PX8649 | March 17, 2021 Cover email Business strategy, | Full
from Ira Herbst to Andrew Felton | competitive
re Recent strategic planning analyses (Note: Indefinite in
documents. camera treatment 1s
requested specifically
Attachments included in the for PX8649-017,
exhibit are Valhalla CEO PX8649-021, PX8649-
discussion 11222020 final.pptx; 024, and PX8649-236
NIPT scenarios v10 due to R&D sensitivity.
2021.01.27.pptx; 2020 CSD See “R&D Plans and
STRAP v23 2020.10.28.pptx; Information” Table.)
and 2020 CSD STRAP vPre-
Read for CLT .pptx
PX8650 | March 18, 2019 cover email from | Business strategy, | Full
Peter Vuong to Andrew Felton re | competitive
Offcite Roadmapping.pptx analyses (Note: Indefinite in
camera treatment is
Attachment included in the requested specifically
exhibit is March 2019 for PX8650-011to
Presentation: A Look into the PX8650-016 due to
Future R&D sensitivity. See
“R&D Plans and
Information” Table.)
RX2728 | March 20, 2020 Presentation: Business strategy, | Full
CSD - Strategy and Bus Dev competitive
Review analyses
RX2729 | March 2019 Presentation: A Business strategy, | Full
Look into the Future competitive
analyses (Note: Indefinite in
camera treatment is
requested specifically
for RX2729-9 to
RX2729-14 due to R&D
sensitivity. See “R&D
Plans and Information”
Table.)
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RX2730 | April 10, 2018 Email from Business strategy | Full
Suresh Pisharody to Joydeep
Goswami re Re: Interested in

speaking

RX2732 | October 9, 2019 Presentation: Business strategy | Full
IVD Strategy

RX2735 | October 30, 20 Presentation: Business strategy; | Full
Clinical Next-Generation competitive
Sequencing Division STRAP analysis; financial
2020 information

RX2737 | October 27, 2020 Email from Business strategy | Partial

Luca Quagliata to Garret
Hampton et al re RE: EXAS --
Flash I Acquisition of Thrive
Enhances EXAS' Leading
Position in Cancer Screening Mkt
| Outperform

Thermo Fisher’s business and strategic plans containing its strategic objectives and
considerations and competitive analyses are competitively sensitive because they shed light on
Thermo Fisher’s positioning and strategy to compete against other NGS players. Competitors,
such as lllumina, could use this information to adjust their own strategies or development efforts
to reposition against Thermo Fisher. This type of sensitive information has previously received
in camera treatment. In re 1-800 Contacts, Inc., No. 9372, 2017 WL 1345290, at *5 (Apr. 4,
2017) (granting in camera treatment for internal documents containing positioning, marketing,
and other strategy information). Financial information, including pricing and cost information, is
competitively sensitive because competitors could use it to adjust their own prices or sales
strategies to disadvantage Thermo Fisher. See In re Polypore Int’l, Inc., No. 9327, 2009 WL
1499350, at *5 (May 13, 2009) (granting in camera treatment for “costing data” and “sales and
financial information”). If made public, this information would provide competitors insight into

Thermo Fisher’s revenue, profits, and overall strategy.
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Disclosure of these internal analyses will give competitors considerable and unfair
advantage at Thermo Fisher’s expense. FTC precedent makes clear that a specific showing of how
competitors might use the confidential information is not necessary. Dupont I, 1981 WL 389447,
at *1. Strategic planning in the NGS business involves long lead times in keeping with the
substantial investments and development cycles for NGS products, and strategic plans accordingly
have significant business values for many years after they are created. Felton Decl. § 9.

The Court should therefore grant in camera treatment for ten years over the documents
containing Thermo Fisher’s strategic plans. See In re Tronox Ltd., No. 9377, 2018 WL 2336016,
at *5, *7, *9, *12 (May 15, 2018) (granting ten years in camera treatment for documents revealing

99 ¢¢

“business plans,” “competitive analyses,” and “strategic plans”).

C. Disclosure of Documents Regarding Thermo Fisher’s R&D Plans and R&D-
related Contracts and Partnership Terms Will Cause Serious Injury.

This Court has previously conferred indefinite in camera treatment on competitively
sensitive R&D materials. See Tronox, 2018 WL 2336016, at *9-10 (granting indefinite in camera
treatment for R&D test results). R&D plans have also received in camera treatment for ten years.
See Otto Bock Non-Parties' Motions Order, ECF No. 591472 (“The second category contains one
document, Endolite's research and development plan...Endolite has met its burden of
demonstrating that this document is entitled to in camera treatment for a period of ten years.”); see
also Federal Rule of Civil Procedure 26(c)(1)(G) (upon a showing of good cause, a court may
enter an order “requiring that a trade secret or other confidential research, development, or
commercial information not be revealed or be revealed only in a specified way”).

This Court has also provided in camera treatment for contracts that should also extend to
R&D-related contractual provisions and deal terms that appear in the documents. See Axon Enter.,

2020 WL 6058522, at *7 (granting in camera treatment for Motorola’s contracts); Louisiana Real
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Est. Appraisers Bd., 2021 WL 1223991, at *5 (granting in camera treatment for Clear Capital
contracts with vendors).

Furthermore, references to non-public R&D partners or customer names should receive in
camera treatment. See Administrative Law Judge’s Order on Non-Parties” Motions for /n Camera
Treatment, /n re Otto Bock Healthcare N. Am., Inc., No. 9378, 2018 WL 3373830, at *3 (July 6,
2018) ECF No. 591472 ("...ordinary business records include information such as customer names,
pricing to customers, business costs and profits, as well as business plans, marketing plans, or sales
documents").

Thermo Fisher requests the following documents or portions of documents be afforded in

camera treatment indefinitely, or alternatively for at least 10 years:

Exhibit Description Type(s) of In Camera Treatment
Information Requested
PX8649 March 17, 2021 Cover email | Detailed information Partial (PX8649-017;
from Ira Herbst to Andrew on R&D product, PX8649-021; PX8649-
Felton re Recent strategic partnership, and 024; PX8649-236)
planning documents. budgeting
(Note: Full in camera
Attachments included in the treatment for 10 years
exhibit are Valhalla CEO 1s requested for non-
discussion 11222020 R&D materials in this
final.pptx; NIPT scenarios document. See
v102021.01.27.pptx; 2020 “Strategic” Table.)

CSD STRAP v23
2020.10.28.pptx; and 2020
CSD STRAP vPre-Read for
CLT.ppt
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PX8650 Mar. 18, 2019 cover email Detailed R&D Partial (PX8650-011to
from Peter Vuong to Andrew | roadmaps PX8650-016)
Felton re
Offcite_Roadmapping.pptx (Note: Full in camera
treatment for 10 years
Attachments in the exhibit IS requested for non-
include March 2019 R&D materials in this
Presentation: A Look into the document. See
Future “Strategic” Table.)
RX2729 March 2019 Presentation: A | Detailed information Partial (RX2729-9 to
Look into the Future on R&D including RX2729-14)
new product details
and development (Note: Full in camera
timeline treatment for 10 years
is requested for non-
R&D materials in this
document. See
“Strategic” Table.)
RX2731 March 2020 Presentation: Detailed information Full
Partnering Strategy; March on R&D including
2020 product development
and new specifications
RX2733 | August 13, 2020 Detailed information Full
Presentation J N | o R&D including
I R&D strategy; contract
I terms; financial
information; and non-
public R&D partner/
customer name
RX2734 February 12, 2021 Detailed information Full
Presentation: Project Starship | on R&D partnership
- Equity Investment including details about
Overview R&D product and
partnership contract
terms
RX2736 | April 12, 2021 Term Sheet- R&D partnership Full
Commercial Agreement contract contains
between Thermo Fisher and details about R&D
Strata plans and partnership
deal terms
RX2738 April 30, 2020 Thermo Detailed information Full
Fisher Supply Agreement on R&D partnership
with Strata contract

10
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Thermo Fisher competes in the constantly innovating market for analytical, research and
bioprocessing products, including NGS instruments and consumables. See Felton Decl. | 11.
Research and product development in the NGS business involves long lead times in keeping with
the substantial investments and development cycles for NGS products, and R&D plans accordingly
have significant business values for many years after they are created. Felton Decl.  11. Its R&D
efforts are essential to its ability to compete in the industry and achieve success. Felton Decl. ] 11.
Innovation is particularly key to competition in this industry as customers’ needs evolve for their
own scientific and medical research and product development. Felton Decl. § 11. As a result,
Thermo Fisher invests significant time and money on research and development in order to remain
competitive, and those pursuits could then take even more years to come to market. Felton Decl.
f 11. Thermo Fisher also makes significant efforts to protect the confidentiality of its R&D
projects, especially from its competitors. Felton Decl. | 12.

Thermo Fisher seeks protection of its competitively sensitive and highly confidential R&D
plans and related information that appear in R&D focused documents, strategic plans, and
contracts. The documents contain highly confidential Thermo Fisher R&D plans for R
1, - /e
specifically, they contain specific, detailed descriptions and pictures of the development of Thermo
Fisher"s |
1
The highly confidential information also includes project names; project and new product
descriptions; project timelines and roadmaps; expected financial results and revenue impact from

the projects; current and considered partners names and assessments of individual partnerships;

11
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and detailed R&D spending. It also includes contracts with partners for R&D development
detailing the specific commercial and financial terms of the partnership.

Disclosure of such R&D specific and related information will give competitors
considerable and unfair advantage at Thermo Fisher’s expense. The Court should therefore grant
in camera treatment indefinitely, or alternatively for ten years over the documents containing
Thermo Fisher’s R&D plans and R&D related information because the need for confidentiality of
the material is not likely to decrease over time. See Tronox, 2018 WL 2336016, at *9-10 (granting
indefinite in camera treatment for R&D test results). See also Otto Bock Non-Parties’ Motion
Order, ECF No. 591472 (granting ten year in camera treatment for R&D plan)

D. Disclosure of Andrew Felton’s Investigative Hearing and Deposition
Testimonies and Declaration, which Contain Competitively Sensitive
Information, Will Cause Serious Injury

This Court has previously conferred at least ten years in camera treatment to deposition
testimony discussing R&D plans and at least five years in camera treatment to other competitively
sensitive information. See Otto Bock Non-Parties' Motions Order, ECF No. 591472, at *6
(granting Endolite portions of a deposition transcript “relating to research and development
plans...in camera treatment for a period of ten years” and other competitively sensitive information
in camera treatment for a period of five years). “[I|ndividuals’ names and addresses...have been
found to be ‘sensitive personal information’” that “shall be accorded permanent in camera
treatment.” See In re Altria Grp., Inc., & Juul Labs, Inc., No. 9393, 2021 WL 2379509, at *3 (May
26, 2021).

Andrew Felton’s deposition and investigative hearing testimonies and Declaration
encompass information in all of the categories above, including discussions of current and future

R&D plans and sensitive personal information. Thermo Fisher requests the following portions

12
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from the transcripts containing sensitive personal information be afforded in camera treatment

indefinitely:
Testimony Cite Type of Information
Mar. 23, 2021 Andrew Felton Investigative Hearing Transcript Employee information
(PX7070): 8:16-8:19

Thermo Fisher requests the following the following portions from the transcripts and Declaration
containing R&D information be afforded in camera treatment indefinitely, or alternatively for at

least ten years:

Mar. 23, 2021 Andrew June 2, 2021 Andrew Felton Declaration Cite
Felton Investigative Deposition (PX7097/RX3823) (Page & paragraph number)
Hearing (PX7070) R&D R&D Testimony Cite
Testimony Cite
36:10-37:21:; 38:1-38:3: 21:23-21:25:22:2-22:5: 22:7- Paragraph 10 limited portions

38:14- 38:18; 55:8-55:12; 22:13:;30:4-30:7; 30:9-30:22;
55:17-55:20; 55:22-55:23; 30:24-31:8; 31:10-31:17; 31:20- | Paragraph 13 limited portions
56:1-57:1 31:24; 32:2-32:10; 32:13-32:14;
93:17-93:20; 93:22-94:7; 94:9-
94:12; 117:21-117:23; 118:1-
118:3; 118:5-118:21; 118:24-
119:1; 119:3-119:10; 119:13-
119:16; 119:18-119:24; 120:2-
120:9; 125:5-125:8; 125:15-
125:16; 125:19-125:22; 125:24-
126:1; 126:4-126:13; 126:20-
126:22; 126:24-127:24; 128:1-
128:6; 128:8-129:8; 129:10-
129:20; 129:23-130:21; 130:24-
131:16; 131:18-131:22; 131:25-
132:6; 132:8-132:11; 132:13-
132:15; 132:18-133:20; 133:23-
134:3; 134:6-135:12; 135:14-
136:12; 136:15-137:20; 137:23-
138:9; 138:12-138:15; 138:17-
139:3; 139:5-139:6 ; 168:1 -
168:24

Thermo Fisher requests the following the following portions from the transcripts be afforded in

camera treatment for a period of five years :

13
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Testimony Cite Type of Information
Mar. 23, 2021 Andrew Felton Investigative Hearing Transcript Competitive analysis

(PX7070):26:9-26:15; 26:22-27:12; 27:25-28:15; 57:2-57:21

June 2, 2021 Andrew Felton Deposition Transcript
(PX7097/RX3823): 27:7-27:9; 27:11-27:19; 32:23-33:1; 33:4; 35:4-
35:6; 35:9-35:21; 68:3-68:6; 68:8-68:17; 68:20-68:21; 103:4-103:7;
103:9-103:11; 105:4-105:8; 105:10-105:15; 120:10-120:15; 173:21-
173:23; 173:25-174:12; 174:14-174:22; 174:24-175:4; 175:7 176:2;
176:5-176:13

Mar. 23, 2021 Andrew Felton Investigative Hearing Transcript Business strategy
(PX7070): 32:12-32:25; 34:1-34:21; 34:25-35:15; 48:15-49:3; 57:22-
60:18; 68:7-69:13; 70:3-71:5

June 2, 2021 Andrew Felton Deposition Transcript
(PX7097/RX3823): 23:9-23:11; 23:13-23:22; 29:2-29:5; 29:8-29:10;
36:14-36:19; 36:23-37:2: 37:4-37:5; 42:12-42:15: 42:17-42:21; 42:23-
43:1; 52:20-52:23; 60:10-60:15; 60:22-60:23; 60:25-61:14; 61:18-
61:20; 61:22-62:6; 62:8-62:16; 62:18-62:20; 70:21-70:25; 71:8-71:11;
71:13-71:25; 72:3-72:7; 72:12-72:14; 72:16-72:21; 72:24-73:12;
73:14-74:4; 74:7-74:14; 74:16-74:25; 75:2-75:16; 75:23-75:25; 76:3-
76:5; 76:7-76:14; 76:17-76:25; 77:3-77:12; 78:13-78:14; 78:16; 79:1-
79:5; 79:12-79:17; 79:19-79:21; 79:23-79:25; 80:13-80:18; 80:21-
81:7;: 81:10-81:14; 82:9-83:4; 83:7-83:19; 83:21-83:22; 83:25-84:11;
85:5-85:9; 85:11; 86:2-86:5; 86:7-86:23; 86:25-87:9; 87:12-87:13;
87:15-87:24; 88:1-88:6; 88:8-88:11; 89:1-89:7; 91:11-91:22; 91:24-
91:25:103:23-104:1; 104:3-104:6; 105:22-106:9: 107:16-109:2;
109:6-110:7; 110:19-110:21; 110:24-111:6; 111:9-111:25; 112:4-
112:5; 112:8-112:11; 113:1-113:3; 113:6-113:12; 113:20-113:23;
114:9-114:11; 114:14-114:21; 114:24-115:2; 115:7-115:11; 115:13-
115:15; 115:17-115:23; 116:1-116:8; 116:12-117:2; 115:9-115:11;
124:8-124:17; 140:23-141:9; 141:17-142:1; 142:6-142:10; 142:13-
143:2; 143:4-143:11; 143:13-143:19; 144:1-144:4; 148:19-149:16;
149:18-149:22; 149:25-150:2; 150:18-150:24; 151:1-151:8; 152:3-
152:13; 152:15-152:21; 152:23-152:25; 153:13-153:15; 153:17-154:5;
154:8-154:9; 155:13 - 155:21; 160:13 - 161:10; 172:9-173:1

Mar. 23, 2021 Andrew Felton Investigative Hearing Transcript Financial information
(PX7070): 38:5-38:9

Mar. 23, 2021 Andrew Felton Investigative Hearing Transcript Non-public partner or
(PX7070): 51:3-51:8 customer name

June 2, 2021 Andrew Felton Deposition Transcript (PX7097/
RX3823): 48:23-49:2; 49:4; 49:14-49:18; 158:18 - 159:4

14
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Competitively sensitive information in the transcripts include Thermo Fisher’s competitive
assessment and positioning of its NGS products and its competitors’ NGS products, current and
potential customer names, and, significantly, its NGS R&D plans
I 2nd contract terms with its R&D partners. Portions of Andrew Felton’s Declaration
include specific information related to Thermo Fisher’s R&D plans. Sensitive personal
information appearing in the transcript such as Dr. Felton’s home address | RN
I < ould also receive protection.

Thermo Fisher therefore requests confidential treatment of competitively sensitive
portions of Dr. Felton’s investigative hearing and deposition testimonies for a minimum of five
years, discussions of sensitive personal information to receive indefinite in camera treatment, and
discussions about Thermo Fisher’s R&D plans to receive in camera treatment indefinitely, or
alternatively for at least ten years.

. NONE OF THE CONFIDENTIAL MATERIALS ARE NECESSARY TO
EXPLAIN THE RATIONALE OF THE CASE OR FOR PUBLIC
UNDERSTANDING

The importance of the information in explaining the rationale of FTC decisions is “the
principal countervailing consideration weighing in favor of disclosure.” Otto Bock Non-Parties'
Motions Order, ECF No. 591472. The Kaiser court found that, “a public understanding of this
proceeding does not depend on access to [this] data submitted by these third party firms.” See
Kaiser, 1984 WL 565325, at *1. Here, the competitively sensitive information in the Confidential
Materials, detailing Thermo Fisher’s strategic and R&D plans is not necessary or even useful in
explaining the rationale of the case or for public understanding. See id. The need to explain the
rationale of the outcome of the above-captioned matter therefore does not overcome the need for

in camera treatment of the Confidential Materials.

15
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CONCLUSION

For the foregoing reasons, Thermo Fisher respectfully requests that this Court grant in

camera treatment for the Confidential Materials, in whole or in part, as set forth in Exhibit B.

Dated: August 5, 2021 Respectfully submitted,

s/ John D. Harkrider

John D. Harkrider

Mark D. Alexander

James A. Goldfeier

Axinn, Veltrop & Harkrider LLP

114 West 47th Street

New York, New York 10036 Office
212.728.2200

Fax 212.728.2201

jharkrider@axinn.com

Attorneys for Non-Party Thermo Fisher Inc

Tasneem U. Chowdhury

AXxinn, Veltrop & Harkrider LLP

1901 L Street NW

Washington, DC 20036

Office: 202.469.3511

Attorney for Non-Party Thermo Fisher Inc.
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CERTIFICATE OF SERVICE

| hereby certify that on August 5, 2021, | filed the foregoing documents electronically
using the FTC’s E-Filing System, which will send notification of such filings to:

April Tabor

Secretary

Federal Trade Commission

400 Seventh Street SW, Rm. H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable D. Michael Chappell
Chief Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., N.W., Rm. H-110
Washington, DC 20580

| also certify that | delivered via electronic mail a copy of the foregoing documents to:

Attorney for Federal Trade Commission
Jordan Andrew

Federal Trade Commission

400 7th Street SW

Washington, D.C. 20024

202.326.3678

jandrew@ftc.gov

Attorney for Respondent GRAIL
Anna M. Rathbun

Latham & Watkins LLP

5555 Eleventh St, NW, Suite 1000
Washington, D.C. 20004-1304
202.637.3381
Anna.Rathbun@Iw.com

August 5, 2021 s/ John D. Harkrider
John D. Harkrider
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CERTIFICATE OF ELECTRONIC FILING

| certify that the electronic copy sent to the Secretary of the Commission is a true and correct
copy of the paper original and that | possess a paper original of the signed document that is
available for review by the parties and the adjudicator.

August 5, 2021 s/ John D. Harkrider
John D. Harkrider
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Illumina, Inc.,
a corporation,
Docket No. 9401
and
GRAIL, Inc.,
a corporation,

Respondents.

DECLARATION OF ANDREW CHARLES FELTON
IN SUPPORT OF THERMO FISHER’S MOTION FOR IN CAMERA TREATMENT

I, Andrew Charles Felton, pursuant to 28 U.S.C. 81746, declare as follows:

1. I am Vice President of Product Management, Platforms and Research for Thermo
Fisher Inc. (“Thermo Fisher”). Thermo Fisher is a global manufacturer and supplier of a broad
range of analytical, research and bioprocessing products, including next-generation sequencing
(NGS) instruments and consumables. As part of my duties, | participate in strategic planning and
decisions for Thermo Fisher.

2. I submit this Declaration on behalf of Thermo Fisher in support of the Motion for
In Camera Treatment (the “Motion”) for documents containing confidential and commercially
sensitive information belonging to Thermo Fisher (the “Confidential Materials”) in this matter.

3. I have personal knowledge of the facts set forth in this Declaration or believe such
facts to be true based upon personal knowledge, information provided by knowledgeable persons
who work with me at Thermo Fisher, and upon review of records kept in the ordinary course of

Thermo Fisher’s business.
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4. This case concerns an antitrust dispute between Plaintiff Federal Trade Commission
(“Plaintiff” or “FTC”) and Respondents Illumina, Inc. and GRAIL, Inc. (collectively,
“Respondents”), where the FTC alleges that, among other things, Respondents’ proposed merger
would harm competition.

5. Given my position at Thermo Fisher, I am familiar with the type of information
contained in the Confidential Materials to Thermo Fisher’s Motion and their competitive
significance to Thermo Fisher. The confidential information included in the Confidential Materials
is sourced from Thermo Fisher’s sensitive proprietary and commercial information regarding,
among other things, forward-looking business and R&D strategies, its partnership and contract
terms with R&D partners, and assessments of competition in NGS. | am also familiar with the
measures Thermo Fisher takes to protect the confidentiality of these materials. As detailed further
below, these materials contain highly confidential, sensitive information that Thermo Fisher
maintains in strict confidentiality.

6. If the Confidential Materials were to become available to the public or Thermo
Fisher’s competitors, Thermo Fisher would suffer serious commercial injury. Public disclosure of
Thermo Fisher’s sensitive business information would give competitors an unfair advantage,
potentially causing Thermo Fisher significant competitive harm. | submit that disclosure of these
documents to the public and to competitors of Thermo Fisher would cause serious competitive

injury to Thermo Fisher.

7. The FTC and Respondent GRAIL have informed Thermo Fisher they plan to use
eighteen exhibits. Of those potential exhibits, seventeen are particularly sensitive and contain
confidential business or proprietary information. As described in the Motion, Thermo Fisher seeks

in camera treatment of the following documents:
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Strategic Plans

Exhibit Description In Camera Treatment
Requested

PX8444 November 25, 2019 Presentation: Turing | Full
dPCR Market Opportunity Assessment
PX8649 March 17, 2021 Cover email from Ira Full
Herbst to Andrew Felton re Recent
strategic planning documents. (Note: Indefinite in camera

treatment 1s requested
Attachments included in the exhibit are specifically for PX8649-017,

Valhalla CEO discussion 11222020 PX8649-021, PX8649-024, and
final.pptx; NIPT scenarios v10 PX8649-236 due to R&D
2021.01.27.pptx; 2020 sensitivity. See “R&D Plans and

CSD STRAP v23 2020.10.28.pptx; and Information” Table.)
2020 CSD STRAP vPre-Read for

CLT.pptx
PX8650 March 18, 2019 cover email from Peter Full
Vuong to Andrew Felton re
Offcite Roadmapping.pptx (Note: Indefinite in camera
treatment 1s requested
Attachment included in the exhibit is specifically for PX8650-011to
March 2019 Presentation: A Look into PX8650-016 due to R&D
the Future sensitivity. See “R&D Plans and
Information” Table.)
RX2728 March 20, 2020 Presentation: CSD - Full

Strategy and Bus Dev Review

RX2729 March 2019 Presentation: A Look into Full
the Future
(Note: Indefinite in camera
treatment is requested
specifically for RX2729-9 to
RX2729-14 due to R&D
sensitivity. See “R&D Plans and
Information” Table.)

RX2730 April 10, 2018 Email from Suresh Full
Pisharody to Joydeep Goswami re Re:
Interested in speaking

RX2732 October 9, 2019 Presentation: IVD Full
Strategy




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 23 of 174 * PUBLIC *
Public

RX2735 October 30, 20 Presentation: Clinical Full
Next-Generation Sequencing Division
STRAP 2020

RX2737 October 27, 2020 Email from Luca Partial
Quagliata to Garret Hampton et al re RE:
EXAS -- Flash I Acquisition of Thrive
Enhances EXAS' Leading Position in
Cancer Screening Mkt I Outperform

R&D Plans and Information
Exhibit Description In Camera Treatment
Requested

PX8649 March 17, 2021 Cover email from Ira Partial (PX8649-017; PX8649-
Herbst to Andrew Felton re Recent 021; PX8649-024; PX8649-
strategic planning documents. 236)

Attachments included in the exhibit are (Note: Full in camera treatment

Valhalla CEO discussion 11222020 for 10 years 1s requested for
final.pptx; NIPT scenarios v10 non-R&D materials 1n this
2021.01.27.pptx; 2020 document. See “Strategic”

CSD STRAP v23 2020.10.28.pptx; and Table.)
2020 CSD STRAP vPre-Read for

CLT.ppt
PX8650 Mar. 18, 2019 cover email from Peter Partial (PX8650-011 to
Vuong to Andrew Felton re PX8650-016)

Offcite Roadmapping.pptx
(Note: Full in camera treatment
Attachments in the exhibit include March | for 10 years is requested for

2019 Presentation: A Look into the non-R&D materials in this
Future document. See “Strategic”
Table.)
RX2729 March 2019 Presentation: A Look into Partial (RX2729-9 to RX2729-
the Future 14)

(Note: Full in camera treatment
for 10 years 1s requested for
non-R&D materials in this
document. See “Strategic”

Table.)
RX2731 March 2020 Presentation: Partnering Full
Strategy; March 2020
RX2733 August 13, 2020 Presentation Full
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RX2734 February 12, 2021 Presentation: Project Full
Starship - Equity Investment Overview

RX2736 April 12, 2021 Term Sheet-Commercial Full
Agreement between Thermo Fisher and
Strata

RX2738 April 30, 2020 Thermo Fisher Supply Full

Agreement with Strata

Mar. 23, 2021 Andrew
Felton Investigative
Hearing (PX7070) R&D
Testimony Cite

June 2, 2021 Andrew
Felton Deposition
(PX7097/RX3823) R&D

Testimony Cite

8:16-8:19; 36:10-37:21;
38:1-38:3; 38:14- 38:18;
55:8-55:12: 55:17-55:20;
55:22-55:23; 56:1-57:1

Declaration Cite
(Page & paragraph number)

21:23-21:25; 22:2-22:5;
22:7-22:13; 30:4-30:7; 30:9-
30:22; 30:24-31:8; 31:10-
31:17; 31:20-31:24; 32:2-
32:10; 32:13-32:14; 93:17-
93:20; 93:22-94:7; 94:9-
94:12; 117:21-117:23;
118:1-118:3; 118:5-118:21;

118:24-119:1; 119:3-119:10;

119:13-119:16; 119:18-
119:24; 120:2-120:9; 125:5-
125:8; 125:15-125:16;
125:19-125:22; 125:24-
126:1; 126:4-126:13;
126:20-126:22; 126:24-
127:24; 128:1-128:6; 128:8-
129:8; 129:10-129:20;
129:23-130:21; 130:24-
131:16; 131:18-131:22;

131:25-132:6; 132:8-132:11;

132:13-132:15; 132:18-
133:20; 133:23-134:3;
134:6-135:12; 135:14-
136:12; 136:15-137:20;
137:23-138:9; 138:12-
138:15; 138:17-139:3;
139:5-139:6 ; 168:1 -168:24

Paragraph 10 limited portions

Paragraph 13 limited portions
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Mar. 23, 2021 Andrew Felton Investigative | June 2, 2021 Andrew Felton Deposition

Hearing Transcript (PX7070) (PX7097/RX3823) Testimony Cite
26:9-26:15; 26:22-27:12; 27:25-28:15; 32:12- | 23:9-23:11; 23:13-23:22; 27:7-27:9;
32:25: 34:1-34:21; 34:25-35:15; 38:5-38:9: 27:11-27:19; 29:2-29:5; 29:8-29:10;
48:15-49:3; 51:3-51:8; 57:2-60:18; 68:7- 32:23-33:1; 33:4; 35:4-35:6; 35:9-35:21;
69:13; 70:3-71:5 36:14-36:19; 36:23-37:2; 37:4-37:5;

42:12-42:15; 42:17-42:21; 42:23-43:1;
48:23-49:2: 49:4; 49:14-49:18; 52:20-
52:23; 60:10-60:15; 60:22-60:23; 60:25-
61:14; 61:18-61:20; 61:22-62:6; 62:8-
62:16; 62:18-62:20; 68:3-68:6; 68:8-
68:17; 68:20-68:21; 70:21-70:25; 71:8-
71:11; 71:13-71:25; 72:3-72:7; 72:12-
72:14; 72:16-72:21; 72:24-73:12; 73:14-
74:4; 74:7-74:14; 74:16-74:25; 75:2-
75:16; 75:23-75:25; 76:3-76:5; 76:7-
76:14; 76:17-76:25; 77:3-77:12; 78:13-
78:14; 78:16; 79:1-79:5; 79:12-79:17;
79:19-79:21; 79:23-79:25; 80:13-80:18;
80:21-81:7; 81:10-81:14; 82:9-83:4; 83:7-
83:19; 83:21-83:22; 83:25-84:11: 85:5-
85:9; 85:11; 86:2-86:5; 86:7-86:23; 86:25-
87:9; 87:12-87:13; 87:15-87:24; 88:1-
88:6; 88:8-88:11; 89:1-89:7: 91:11-91:22;
91:24-91:25; 103:4-103:7; 103:9-103:11;
103:23-104:1; 104:3-104:6; 105:4-105:8;
105:10-105:15; 105:22-106:9; 107:16-
109:2; 109:6-110:7; 110:19-110:21;
110:24-111:6; 111:9-111:25; 112:4-112:5;
112:8-112:11; 113:1-113:3; 113:6-113:12;
113:20-113:23; 114:9-114:11; 114:14-
114:21; 114:24-115:2; 115:7-115:11;
115:13-115:15; 115:17-115:23; 116:1-
116:8;116:12-117:2; 120:10-120:15;
124:8-124:17; 140:23-141:9; 141:17-
142:1; 142:6-142:10; 142:13-143:2; 143:4-
143:11; 143:13-143:19; 144:1-144:4;
148:19-149:16; 149:18-149:22; 149:25-
150:2; 150:18-150:24; 151:1-151:8; 152:3-
152:13; 152:15-152:21; 152:23-152:25;
153:13-153:15; 153:17-154:5; 154:8-
154:9; 155:13 - 155:21; 158:18 - 159:4;
160:13 - 161:10; 166:9 - 167:21; 172:9-
173:1; 173:21-173:23; 173:25-174:12;
174:14-174:22; 174:24-175:4; 175:7
176:2; 176:5-176:13
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8. The first category of documents contains Strategic Plans. Those competitively
sensitive documents reflect Thermo Fisher’s strategic objectives, as well as the competitive
intelligence it relies on to develop its strategies and position itself in the marketplace. They also
contain competitively sensitive financial information and customer and partner names.

0. The documents in this category are maintained in confidence. They are created
and maintained by Thermo Fisher’s senior executives and not disseminated widely around the
company. Additionally, all of the Confidential Materials were produced with stamps marking
them “Confidential,” “Highly Confidential” or “Highly Confidential Business Information”
when produced pursuant to a subpoena or in connection with regulatory review of a different
transaction. The documents in this category reveal highly-confidential information regarding
Thermo Fisher’s strategic planning on business maintenance and development. For example, the
documents contain Thermo Fisher’s internal analysis of its business strategies in the NGS and
related markets, assessment of competitors and its own products, and financial models and
projections. Disclosure of these internal analyses will give competitors considerable and unfair
advantage at the expense of Thermo Fisher’s success. Strategic planning in the NGS business
involves long lead times in keeping with the substantial investments and development cycles for
NGS products, and strategic plans accordingly have significant business values for many years
after they are created.

10.  The second document category contains highly confidential Thermo Fisher R&D

stegies o [

I Viore specifically, it contains specific, detailed descriptions and pictures of the

development o Thermo Fisher' I
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_. The highly confidential information includes project names; project and

new product descriptions; project timelines and roadmaps; expected financial results and revenue
impact from the projects; and current and considered partners’ names and assessments of
individual partnerships. It also includes contracts with partners for R&D development detailing
the specific commercial and financial terms of the partnership.

11. R&D efforts are significant to Thermo Fisher’s business as a global manufacturer
and supplier of a broad range of analytical, research and bioprocessing products, including NGS
instruments and consumables. Research and product development in the NGS business involves
long lead times in keeping with the substantial investments and development cycles for NGS
products, and R&D plans accordingly have significant business values for many years after they
are created. Thermo Fisher’s R&D efforts are essential to its ability to compete in the industry
and achieve success. Innovation is particularly key to competition in this industry as customers’
needs evolve for their own scientific and medical research and product development. A
substantial portion of Thermo Fisher’s resources are devoted to developing innovative products
to continuously meet its customers’ needs. Thermo Fisher often takes years to decide whether to
pursue R&D objectives, and those pursuits could then take even more years to come to market.

12.  Thermo Fisher takes great care to maintain the confidentiality of its R&D plans,
limiting distribution to only senior executives and the R&D team of Thermo Fisher, unless R&D
efforts are pursued in partnership with external parties in which case our partners sign non-

disclosure agreements. Disclosure of competitively sensitive R&D materials will
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permanently disadvantage Thermo Fisher by revealing future product development and
innovation strategies to competitors, giving them an unfair advantage over Thermo Fisher.

13.  Finally, the last document category is the investigative hearing and deposition
testimonies I gave on March 23, 2021 and June 2, 2021 in response to the Subpoenas and this
Declaration. The investigative hearing and deposition transcripts include discussions of Thermo
Fisher's competitively sensitive material in each of the categories described above. For example,
the transcripts discuss Thermo Fisher's competitive assessment and positioning of its NGS
products and its competitors’ NGS products, current and potential customer names, contract
terms with its R&D partners, and, significantly, its NGS R&D plans, including a {new platform
in development}. This Declaration also includes statements about Thermo Fisher's NGS R&D

plans.

LR B ]

Pursuant to 28 U.S.C. § 1746, I declare, under the penalty of perjury, that the foregoing is

true and correct to the best of my knowledge, information, and belief.

Exccuted on: :}Q}ﬂ gjgll M

o 7

Name: Andrew Charles Felton

Title: Vice President of Product
Management, Platforms and Research
Thermo Fisher Scientific Inc.
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EXHIBIT B
In Camera Treatment Exhibit List
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Public

Exhibit Description PX/RX PX/RX In Camera Treatment
Beginning | Ending No. Requested
No.

PX8444 | November 25, 2019 PX8444-001 | PX8444-017 | Full
Presentation: Turing
dPCR Market
Opportunity
Assessment

PX8649 March 17, 2021 PX8649-001 | PX8649-240 | Full
Cover email from Ira
Herbst to Andrew (Note: Indefinite in camera
Felton re Recent treatment 1s requested
strategic planning specifically for PX8649-
documents. 017, PX8649-021, PX8649-

024, and PX8649-236 due to

Attachments included R&D sensitivity. See “R&D
in the exhibit are Plans and Information”
Valhalla CEO Table.)
discussion 11222020
final pptx; NIPT
scenarios v10
2021.01.27.pptx;
2020
CSD STRAP v23
2020.10.28.pptx; and
2020 CSD STRAP
vPre-Read for
CLT.pptx

PX8650 March 18, 2019 cover | PX8650-001 | PX8650-032 | Full
email from Peter
Vuong to Andrew (Note: Indefinite in camera
Felton re treatment 1s requested
Offcite Roadmappin specifically for PX8650-011
g.pptx to PX8650-016 due to R&D

sensitivity. See “R&D Plans

Attachment included and Information” Table.)
in the exhibit is
March 2019
Presentation: A Look
into the Future

RX2728 | March 20, 2020 RX2728-1 RX2728-36 | Full
Presentation: CSD -
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Strategy and Bus Dev
Review

RX2729

March 2019
Presentation: A Look
into the Future

RX2729-1

RX2729-30

Full

(Note: Indefinite in camera
treatment is requested
specifically for RX2729-9 to
RX2729-14 due to R&D
sensitivity. See “R&D Plans
and Information” Table.)

RX2730

April 10, 2018 Email
from Suresh
Pisharody to Joydeep
Goswami re Re:
Interested in speaking

RX2730-1

RX2730-4

Full

RX2732

October 9, 2019
Presentation: IVD
Strategy

RX2732-1

RX2732-22

Full

RX2735

October 30, 20
Presentation: Clinical
Next-Generation
Sequencing Division
STRAP 2020

RX2735-1

RX2735-157

Full

RX2737

October 27, 2020
Email from Luca
Quagliata to Garret
Hampton et al re RE:
EXAS -- Flash |
Acquisition of Thrive
Enhances EXAS'
Leading Position in
Cancer Screening
Mkt | Outperform

RX2737-1

RX2737-3

Partial
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II. R&D Plans and Information
Exhibit Description PX/RX PX/RX In Camera Treatment
Beginning | Ending No. Requested
No.
PX8649 | Nov. 20, 2020 PX8649-001 | PX8649- Partial (PX8649-017;
Presentation CSD 240 PX8649-021; PX8649-
STRAP follow-up #1 024; PX8649-236)
Valhalla IVD
(Note: Full in camera
treatment for 10 years is
requested for non-R&D
materials in this document.
See “Strategic” Table.)
PX8650 | Mar. 18,2019 cover | PX8650-001 | PX8650- Partial (PX8650-011 to
email from Peter 032 PX8650-016 )
Vuong to Andrew
Felton re (Note: Full in camera
Offcite Roadmapping treatment for 10 years 1s
Pptx requested for non-R&D
materials in this document.
Attachments in the See “Strategic™ Table.)
exhibit include March
2019 Presentation: A
Look into the Future
RX2729 | March 2019 RX2729-1 RX2729-30 | Partial (RX2729-9 to
Presentation: A Look RX2729-14)
mto the Future
(Note: Full in camera
treatment for 10 years is
requested for non-R&D
materials in this document.
See “Strategic” Table.)
RX2731 | March 2020 RX2731-1 RX2731-14 | Full
Presentation:
Partnering Strategy;
March 2020
RX2733 | August 13,2020 RX2733-1 RX2733-9 | Full
Presentation: ||l
I
I
I
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RX2734 February 12, 2021 RX2734-1 RX2734-17 | Full
Presentation: Project
Starship - Equity
Investment Overview
RX2736 | April 12,2021 Term | RX2736-1 RX2736-12 | Full
Sheet-Commercial
Agreement between
Thermo Fisher and
Strata
RX2738 | April 30, 2020 RX2738-1 RX2738-31 | Full
Thermo Fisher
Supply Agreement
with Strata
III. Investigative and Deposition Transcripts and Declaration
Mar. 23, 2021 Andrew June 2, 2021 Andrew Declaration Cite
Felton Investigative Felton Deposition (Page & paragraph number)
Hearing (PX7070) R&D (PX7097/RX3823) R&D
Testimony Cite Testimony Cite
8:16-8:19; 36:10-37:21; 21:23-21:25; 22:2-22:5; Paragraph 10 limited portions
38:1-38:3; 38:14- 38:18; 22:7-22:13:; 30:4-30:7; 30:9-
55:8-55:12: 55:17-55:20; 30:22: 30:24-31:8; 31:10- Paragraph 13 limited portions
55:22-55:23; 56:1-57:1 31:17; 31:20-31:24; 32:2-

32:10; 32:13-32:14; 93:17-
93:20; 93:22-94:7: 94:9-
94:12; 117:21-117:23;
118:1-118:3; 118:5-118:21;
118:24-119:1; 119:3-119:10;
119:13-119:16; 119:18-
119:24; 120:2-120:9; 125:5-
125:8; 125:15-125:16;
125:19-125:22; 125:24-
126:1; 126:4-126:13;
126:20-126:22; 126:24-
127:24; 128:1-128:6; 128:8-
129:8; 129:10-129:20;
129:23-130:21; 130:24-
131:16; 131:18-131:22;
131:25-132:6; 132:8-132:11;
132:13-132:15; 132:18-
133:20; 133:23-134:3;
134:6-135:12; 135:14-
136:12; 136:15-137:20;
137:23-138:9; 138:12-




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 34 of 174 * PUBLIC *

Public

138:15; 138:17-139:3;
139:5-139:6 ; 168:1 -168:24

Mar. 23, 2021 Andrew Felton Investigative
Hearing Transcript (PX7070)

June 2, 2021 Andrew Felton Deposition
(PX7097/RX3823) Testimony Cite
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From: "Quagliata, Luca” <luca.quagliata@thermofisher.com=
Sent: Tue, 27 Oct 2020 08:42:30 -0700 (PDT)
To: "Hampton, Garret" <garret hamptoni@thermofisher.com™>
Ce: "Felton, Andrew C." <Andy.Felton@thermofisher.com™;
"Bennett, Robert"<Rob.Bennett@ thermofisher.com=>
Subject: Re: EXAS -- Flash / Acquisition of Thrive Enhances EXAS' Leading Position in Cancer Screening Mkt / Outperform

"Herbst, Ira"<Ira.Herbst@thermofisher.com=; "Tanzella, Kelli"<Kelli. Tanzella@ thermofisher.com=;

Hi Ira and Team,

Grail: will lunch Galleri as a lab developed test (LDT) in 2021 and seek full FDA approval most likely in early 2023 (multi-cancer early detection).

Freenome: the PREEMPT CRC clinical study is planned to be finished by July 30 2021 so likely the will be ready in mid 2022, for CRC only.

GH: has 3 major studies (plus one more to go) on going with the LUNARs being in mid to advance stages. It is likely they will seek for first approval in mid 2022.
EXAS (with Thrive): registration study next vear in 2021, they will seek for first approval in mid 2022.

Please note that some will go for pan-caner while others for tumour specific indication.

Best
Luca

thermofisher.com™ wrote:

On 27 Oct 2020, at 16:39. Hampton, Garret <garret.hampton;

What kind of investments would this require?

From: "Felton, Andrew C." <Andy.Felton@thermofisher.com>

Date: Tuesday, October 27, 2020 at 8:38 AM

To: "Hampton, Garret" <garret.hampton@thermofisher.com>, “Herbst, Ira" <Ira.Herbst@thermofisher.com>, "Quagliata, Luca" <luca.quagliata@thermofisher.com>, “Tanzella,
Kelli" <Kelli.Tanzella@thermofisher.com>

Cc: "Bennett, Robert" <Rob.Bennett@thermofisher.com>

Subject: RE: EXAS -- Hash / Acquisition of Thrive Enhances EXAS' Leading Position in Cancer Screening Mkt / Outperform

Garret

_________________________________________________________________|
I
]

Andy

Andy Felton Ph.D.

Vice President Product Management
Clinical Sequencing Division

Life Science Solutions Group
Thermo Fisher Scientific

180 Oyster Point Blvd

South San Francisco, CA 94080

M +1 650 534 5364

0O +16502441381

<image001.jpg>

From: Hampton, Garret <garret.hampton@thermeofisher.com>
Sent: Tuesday, October 27, 2020 8:35 AM
To: Felton, Andrew C. <Andy.Felton@thermofisher.com>; Herbst, Ira <Ira.Herbst@thermofisher.com>; Quagliata, Luca <luca.quagliata@thermofisher.com>; Tanzellz, Kelli

Subject: Re: EXAS -- Flash / Acquisition of Thrive Enhances EXAS' Leading Position in Cancer Screening Mkt / Outperform

Feels like there's some consolidation here and probably more to come. | wonder to what extent Thrive was a reaction to GRAIL. Regardless, seems like early detection will be centralized

for quite a long time.
|

Date: Tuesday, October 27, 2020 at 8:28 AM

To: "Herbst, Ira" <|ra.Herbst@thermofisher.com>, "Quagliata, Luca” <luca.quagliata@thermofisher.com=, "Tanzella, Kelli" <Kelli.Tanzella@thermofisher.com>
Cc: "Hampton, Garret" <garret.hampton@thermcfisher.com>

Subject: RE: EXAS -- Flash / Acquisition of Thrive Enhances EXAS' Leading Position in Cancer Screening Mkt / Outperform

Ira

From one of the links in the doc

With early screening data frequently showing retrospective
registrational trials are ultimately needed in early detection: \We 2 this in'colorectal car : ) threa targatad assays currer
SHiy #70 true’p 3 7% incidenté rate (LINK to CRC screening deep dive). From a multi-cancer standpoint, we b
test performance, given the various incidence and tumor shedding rates across indications.

ity undergaing farge 10k+ patiant
elieve this is even more important

Andy Felton Ph.D.

Vice President Product Management
Clinical Sequencing Division

Life Science Solutions Group
Thermo Fisher Sclentific

180 Oyster Point Blvd

South San Francisco, CA 94080

M +1 650 534 5364

CONFIDENTIAL — FTC v. lllumina/GRAIL Thermo-Grail_01662776
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From: Herbst, Ira <Ira.Herbst@thermofisher.com>

Sent: Tuesday, October 27, 2020 7:55 AM
To: Quagliata Luca <luca.quaglia ta@thermoﬁsher com>; Tanzella, Kelli <Kelli.Tanzella@thermofisher.com>

Subject. Fwd. EXAS -- Flash /Ach|5|t|on of Thrive Enhances EXAS' Leadlng Posmon in Cancer Screenlng Mkt / Outperform

Luca, Kelli,

| suspect we’re going to get some questions from CLT at Friday’s STRAP on early detection. Do we have an estimate when any of these companies (Grail, Thrive, Freenome, GH) will
submit for FDA approval of their tests? Ballpark estimate - what is the size, duration, and primary endpoint of a trial necessary to demonstrate clinical utility of an early detection test?

Thanks,
Ira

Begin forwarded message:

From: "Herbst, Ira" <ira.herbst@thermofisher.com>
Date: October 27, 2020 at 7:36:58 AM PDT
To: "Hampton, Garret" <garret.hampton@thermofisher.com>, "Felton, Andrew C." <Andy.Felton@thermofisher.com>
Subject: Fwd: EXAS -- Flash / Acquisition of Thrive Enhances EXAS' Leading Position in Cancer Screening Mkt / Outperform

Begin forwarded message:

From: Puneet Souda / SVB Leerink Research <LSCResearch @svbleerink.com>
Date: October 27, 2020 at 6:36:32 AM PDT
To: "Herbst, Ira" <ira.herbst@thermofisher.com>
Subject: EXAS -- Flash / Acquisition of Thrive Enhances EXAS' Leading Position in Cancer Screening Mkt / Outperform
Reply-To: puneet.souda@svbleerink.com

AUTION: This email originated from outside of Thermo Fisher: Scientific. it you believe it 1o be suspicious, report using the: Report Phish:button i Outlook of send

PUBLIC LINK TO THE DOCUMENT: VIEW DOCUMENT

l' Image removed by sender. SVB
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Bottom Line: This morning, EXAS announced a strong 3Q20 volume and revenue beat and two acquisitions to further entrench themselves
in the liquid biopsy cancer screening market.

EXAS announced the acquisition of blood-based cancer screening company Thrive Earlier Detection for up to $2.15B in cash and stock considerations.
The acquisition includes $1.7B payable upon closing, consisting of 65% EXAS common stock and 35% cash, with an additional
$450M payable upon the achievement of certain milestones related to Thrive's assay CancerSEEK and is expected to close in
1Q21. EXAS' acquisition of Thrive comes just over one month after lllumina's (ILMN, OP) acquisition of competing, also pre-
revenue, liquid biopsy screening company GRAIL for ~$8B, and provides further validation for the liquid biopsy market as a whole,
in our view.

Thrive's CancerSEEK assay has presented the only "real-world" prospective multi-cancer liquid biopsy screening data.

Thrive has conducted a first-of-its-kind 10k patient, prospective, interventional screening study in a real world setting, while other presented data in the
industry has primarily been on smaller, case-controlled cohorts. We recently highlighted Thrive's data in depth in a multi-
cancer screening deep dive (LINK), as well as our key "must-have" features for success in early detection of cancer via liquid
biopsy. EXAS plans to combine its methylation technology and markers with Thrive’s assay to enhance the sensitivity of the
combined assay (at 99%+ specificity lock in multi-cancer) prior to pursuing an FDA registrational trial. We believe this acquisition
further catalyzes the entire liquid biopsy market, and view expected commercial synergies upon launch of CancerSEEK given
EXAS' large, established sales team and relationships with primary care physicians and offices throughout the country.

Doubling down on methylation as acquisition of Base Genomics to expand EXAS' DNA methylation capabilities.

This morning EXAS also announced the acquisition of Base Genomics, an epigenetics company working to set a new standard in DNA methylation, for
$410M net of cash received. Base Genomics allows for the analysis of DNA methylation and mutations in a single sample, with
their differentiated technology being highly complementary to EXAS' technology and approach. DNA methylation analysis has
proven to be a useful approach in improving sensitivity and tissue of origin identification in early detection assays, though we note
that Thrive's CancerSEEK assay does not currently use the technology, and rather pairs their test result with a PET scan to
improve performance.

EXAS posts revenue beat on largely in-line base business and stronger than expected COVID-19 testing revenue.
Total revenue was $408M vs. Street expectations of $337M buoyed by a recovering base business and COVID testing revenue of $100M+. Total
Screening revenue (Cologuard) was down LSDs versus 3Q19, and up 63% q/q to $215M — moderately ahead of Street’s $211M

CONFIDENTIAL — FTC v. lllumina/GRAIL Thermo-Grail_01662777
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estimate. Precision Oncology (Genomic Health) generated $92M vs. Street expectations of $86M. COVID testing provided most of the benefit posting

$102M in revenue vs. Street expectations of $40M and our $54M. The stronger than expected revenue results aided GM of 77%
vs. Street’s expectations of 72%.

Share offering in conjunction with acquisition.

EXAS also announced their entry into an agreement to sell ~8.6M shares of common stock to ten institutional investors for a purchase price of $101,
totaling $869.2M in net proceeds to support their acquisitions. The offering, which is being made without an underwriter or
placement agent, is expected to close on or about October 29, 2020, and the shares were offered pursuant to an automatically
effective shelf registration statement previously filed on June 1, 2020.

PUBLIC LINK TO THE DOCUMENT: VIEW DOCUMENT

l Image removed by
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In the Matter of:

[1lumina, Inc. and Grail, Inc.

March 23, 2021
Andrew Felton

Condensed Transcript with Word Index

For The Record, Inc.
(301) 870-8025 - www.firinc.net - (800) 921-5555

PX7070-001
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Felton
lllumina, Inc. and Grail, Inc. 3/23/2021
1 3
1 FEDERAL TRADE COMMISSION 1 I NDEX
2 2
3 3 WITNESS PAGE:
4 ILLUMINA, ) 4 Andrew Felton
5 a corporation, ) 5 By Mr. Andrew 4
6 and ) File No. 201-0144 6
7 GRAIL, ) 7
8 a corporation. D) 8
9 e ) 9
10 10
11 11
12 12
13 March 23, 2021 13
14 Via Zoom 14
15 15
16 The above-entitled matter came on for 16
17 investigational hearing, pursuant to subpoena, at 17
18 11:05 a.m. 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
2 4
1 APPEARANCES: 1 PROCEEDINGS
2 2 COURT REPORTER: Does everyone
3 ON BEHALF OF THE FEDERAL TRADE COMMISSION: 3 stipulate to the following: No party to the
4 JORDAN ANDREW, ESQUIRE 4 hearing will object to the remote hearing on the
5 Federal Trade Commission 5 grounds that the stenographer may not have the
6 600 Pennsylvania Avenue, N.W. 6 legal authority to swear in the witness?
7 Washington, D.C. 20580 7 MR. ANDREW: 1 agree.
8 Jandrew@ftc.gov 8 MR. ALEXANDER: 1 agree.
9 9 ANDREW FELTON,
10 ON BEHALF OF THERMO FISHER SCIENTIFIC & 10 after having been duly sworn remotely by the
11 THE DEPONENT: 11 stenographer, was examined and testified as
12 MARK D. ALEXANDER, ESQUIRE 12 follows:
13 Axinn, Veltrop & Harkrider 13 EXAMINATION BY COUNSEL FOR THE FTC
14 90 State House Square 14  BY MR. ANDREW:
15 Hartford, Connecticut 06103 15 Q Good morning, Dr. Felton. Please
16 (860) 275-8130 16 state your full name for the record.
17 malexander@axinn.com 17 A Andrew Charles Felton.
18 18 Q Who is your current employer?
19 ALSO PRESENT: 19 A Thermo Fisher Scientific.
20 John McAdams, FTC Economist 20 Q What is your current position at
21 21 Thermo Fisher Scientific?
22 22 A Vice-president, product management.
23 23 Q My name is Jordan Andrew, and 1°m an
24 24  attorney at the Federal Trade Commission.
25 25 MR. ANDREW: Can everyone else who"s

1 (Pages 1 to 4)

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555

PX7070-002
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Felton
lllumina, Inc. and Grail, Inc. 3/23/2021
5 7
1 participating in today's investigational hearing, 1 testified before, I'd like to briefly explain how
2 please. introduce themselves for the record? 2 this hearing will be conducted.
3 MR. ALEXANDER: This is Mark 3 All of my questions and your answers
4 Alexander. I'm with the law firm of Axinn, 4 will be recorded by the court reporter. Please
5 Veltrop & Harkrider. Axinn represents Thermo 5 understand that you need to speak up and answer
6 Fisher Scientific and Mr. Felton in this 6 my questions orally so that the court reporter
7 proceeding. 7 can record your answers. She won't be able to
8 MR. MCDONALD: Iam John McAdams. I'm 8 record a nod or shake of the head.
9 an economist at the FTC. 9 To make the questions and answers
10 MR. ALEXANDER: And before we begin, 10 easier to record, we should do our best not to
11 on behalf of Thermo Fisher, we would request the 11 talk at the same time. If you don't understand
12 transcript be designated confidential to the 12 one of my questions or you can't hear a question,
13 maximum extent that the laws and rules provide. 13 I'll be happy to clarify it, rephrase it, or do
14 MR. ANDREW: Thank you. 14 whatever is necessary so that you and I can
15 BY MR. ANDREW: 15 understand each other. This is particularly
16 Q Unless I state otherwise, I will refer 16 important because we are conducting this hearing
17 to Thermo Fisher Scientific throughout this 17 remotely, and I want to make sure you can hear.
18 investigational hearing as Thermo; I will refer 18 I want to remind you that you're under
19 to Illumina, Inc., as Illumina; and I will refer 19 oath. If at any point you realize that you have
20 to GRAIL, Inc., as GRAIL. And when I refer to 20 answered a question incorrectly or you remember
21 the proposed transaction, proposed acquisition, 21 something else that would make your answer more
22 or proposed merger, I'm referring to Illumina's 22 complete, just let me know, and you can add to
23 proposed acquisition of GRAIL. 23 your earlier answer right there when it's on your
24 Does that work for you? 24 mind. If you need a break at any point, let me
25 A Yes. 25 know, and we can take one. I only ask that you
6 8
1 Q Do you understand that you are here don't request a break while a question is
2 today pursuant to a subpoena from the Federal pending.
3 Trade Commission? Do you understand these instructions?
4 A Yes, Ido. A Yes,Ido.
5 Q You previously testified in an Q Since we're conducting this hearing
6 investigational hearing with the FTC, correct? remotely today, I have a few questions regarding
7 A Correct. the circumstances of your remote appearance for
8 Q And that was approximately two years the record.
9 ago, correct? You are currently accessing Zoom; is
10 A Yes. that correct?
11 Q That testimony was related to the A Tam.
12 proposed merger of Illumina and Pacific Q Is this platform working for you as
13 Biosciences, correct? far as you can tell?
14 A That is correct. A This platform seems to be pretty
15 Q To the best of your knowledge, was the operational.
16 testimony that you provided in that
17 investigational hearing accurate?
18 A Yes. To the best of my knowledge, it
19 was accurate.
20 Q Since you testified, has anything s there anyone else in the room with
21 caused you to believe that any of the testimony you right now?
22 you provided in that investigational hearing was A No, there is not.
23 not accurate? Q Do you have any other programs or
24 A No. it has not. applications running or your device such as
25 Q Okay. Well, even though you've instant messaging app or e-mail?

2 (Pages 5 to 8)

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555
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Felton
lllumina, Inc. and Grail, Inc. 3/23/2021
9 11
1 A E-mail is running on the device, but 1 background.
2 I'm not using it. 2 Briefly describe your educational
3 Q Okay. Do you have any form of 3 background starting with college.
4 communication with your attorney at your 4 A Undergrad degree in chemistry from
5 disposal? 5 Liverpool John Moores University and a Ph.D. in
6 A No, other than over the phone, which 6 peptide chemistry from Oxford Brookes University.
7 we have no Internet connection on. So no. 7 Q Do you have any other degrees?
8 Q And to be clear, you are currently 8 A No, I do not.
9 using your phone to access Zoom; is that right? 9 Q When did you earn your Ph.D.?
10 A That is correct. 10 A 1992.
11 Q Will you let me know if anyone else 11 Q Describe your professional experience
12 tries to communicate with you while I'm asking 12 prior to working at Thermo starting with the
13 you questions? 13 first position you had after earning your Ph.D.
14 A Twill 14 A T worked for the government, UK
15 Q If for any reason our line of 15 development, health and safety executive for
16 communication breaks down, you have a way to 16 about two years, and then I transferred to
17 contact your attorney? 17 Applied Biosystems UK in about 1994. From
18 A Yes. Ican -- I can phone him. 18 Applied Biosystems UK, I went to Applied
19 Q Is there any reason why you would not 19 Biosystems U.S. in 1997 and left that role to
20 be able to testify fully and accurately today? 20 start at Ion Torrent in 2010. And Ion Torrent
21 A No. 21 was subsequently acquired by Life Technologies,
22 Q What, if anything, did you do to 22 which acquired Applied Biosystems, and have been
23 prepare for today's hearing? 23 in that role since 2010.
24 A We had a couple of phone calls with 24 Q What was your role at Applied
25 the lawyer team, internal and external lawyer 25 Biosystems UK?
10 12
1 team. 1 A Iwas a field applications support
2 Q Other than speaking with your internal 2 scientist.
3 and external legal teams, did you discuss the 3 Q What were your responsibilities in
4 testimony you expect to give today with anyone 4 that role?
5 else? 5 A Primarily supporting peptide and
6 A No. 6 protein products. I also supported DNA synthesis
7 Q Other than -- 7 products on our factory production site facility.
8 A Sorry. Let me correct. My superior, 8 Q What was your role at Applied
9 Garret Hampton. 9 Biosystems U.S.?
10 Q Who is Garret Hampton? 10 A I started as associate product manager
11 A Garret Hampton is the division 11 in the DNA synthesis team and moved to product
12 president. 12 management role on sample preparation systems and
13 Q And he is employed at Thermo as well, 13 then to real-time PCR where I became a senior
14 correct? 14 product manager and then to the capillary
15 A Correct. 15 electrophoresis business --
16 Q Other than documents or data that may 16 COURT REPORTER: I'm sorry. To the
17 have been shown to you by your attorneys, did you 17 what business?
18 review any documents or data to prepare for 18 THE WITNESS: Capillary
19 today's hearing? 19 electrophoresis.
20 A Reviewed some of the market share data 20 COURT REPORTER: That's what I didn't
21 we had generated in 2019. 21 hear.
22 Q Anything else? 22 THE WITNESS: No worries.
23 A No. That was pretty much it. 23 -- eventually becoming the director of
24 Q Okay. Then I'd like to move to some 24 product management for that business. From
25 questions about your educational and professional 25 there, I moved to Ion Torrent Systems.
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1 BY MR. ANDREW: 1 reported in to me through a team leader.
2 Q And again, when did you join Ion 2 Q Do you have any responsibilities
3 Torrent Systems? 3 related to competitive intelligence?
4 A 2010. 4 A Some, although we have a competitive
5 Q What was your role at Ion Torrent? 5 market intelligence function within the business.
6 A Senior director, product management. 6 So prior to the substantiation of that function,
7 Q What were your responsibilities in 7 market intelligence was also a component of the
8 that role? 8 role in marketing and product management.
9 A Responsible for commercializing of NGS 9 Q At that time did you do any direct
10 products from Ion Torrent including the systems, 10 interfacing with customers?
11 reagents, and eventually I also acquired the 11 A Yes. I've always had direct customer
12 software function as well but not in the 12 interfacing in all roles.
13 beginning. 13 Q Including your current role?
14 Q How long were you in that role? 14 A Including my current role.
15 A I'was in that role for about three 15 Q Did you have in your marketing role
16 years and then became the VP of product 16 any pricing responsibilities?
17 management -- three to four years. My memory is 17 A Yes. Actually, the marketing role
18 not 100 percent clear on that date. 18 doesn't have direct control of pricing. The
19 Q Was that before or after Ion Torrent 19 product management function in our organization
20 was acquired by Life Technologies? 20 has direct control of pricing responsibilities.
21 A That was after. 21 We do liaise with a pricing team to help us set
22 Q How did your role change, if at all, 22 pricing, but the product management function in
23 after Life Technologies acquired Ion Torrent? 23 general sets pricing.
24 A Role was essentially the same. No 24 Q So you currently have pricing
25 major changes to the function or responsibilities 25 responsibilities then?
14 16
1 of the role. 1 A Correct.
2 Q What was your next role? 2 Q What factors do you use to determine
3 A Next role was vice-president of 3 how to set prices?
4 product management function which, for a time, 4 A Number of factors. Cost of the
5 also included the marketing activities for lon 5 product itself, what we believe the value of the
6 Torrent. A few years later, about four years 6 product is to the market. We have usually a
7 ago, that function was separated out from my 7 pricing team. We do some pricing analysis to
8 role. So we had vice-president of marketing, 8 understand what the correct pricing for that
9 vice-president of product management, which is 9 product is based on the goals of the product
10 the current situation. 10 launch itself.
11 Q So you previously had marketing 11 Q Do you keep track of other competitors
12 responsibilities? 12 in the marketplace as part of your
13 A Previously had marketing 13 responsibilities?
14 responsibilities for about three years I would 14 A Yes, we do.
15 estimate. 15 Q When did you become vice-president of
16 Q From about what time frame? 16 product management?
17 A That would probably be from about -- 17 A To the best of my recollection, around
18 probably about 2015 or '16 to about 2018, '19. 18 2016 or '17. My memory isn't very clear on that.
19 My memory is not very exact on those dates. 19 Q And that is still your title today,
20 Q Approximate dates are fine. 20 correct?
21 A Yeah. 21 A Correct.
22 Q What were your responsibilities 22 Q Are you a member of any committees or
23 related to marketing at that time? 23 working groups at Thermo?
24 A So marketing function for the 24 A Can you be more specific, Jordan,
25 development of collateral and marketing programs 25 about what you mean by "committees" or "working
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1 groups"? 1 Q May I refer to next-generation
2 Q Are there any teams that you are a 2 sequencing as NGS for the remainder of the
3 part of that have regularly scheduled or even ad 3 hearing?
4 hoc meetings? 4 A Yes, you can.
5 A There are multiple teams for which I 5 Q In general, what is the difference
6 have regularly scheduled ad hoc meetings. T'll 6 between NGS and the other sequencing technologies
7 try to give you some examples. 7 that Thermo has?
8 So we have our functional meetings 8 A The major difference between
9 with, for example, our marketing team. We have 9 next-generation sequencing and capillary
10 regular team meetings with other divisions to 10 electrophoresis, which I'm hoping I can refer to
11 discuss whether they have interest or activity in 11 as CE from this point forward, is that
12 the next-generation sequencing space. Most of 12 next-generation sequencing is a so-called
13 these are internal to the Thermo Fisher. 1 13 massively parallel sequencing operation.
14 rarely participate in external working groups. I 14 What do we mean by that?
15 couldn't recall any at this point. 15 The first-generation technologies
16 Q What internal divisions within Thermo 16 provide single reads of about 600 to 1,000 base
17 would you talk to about their interest in NGS? 17 pairs at a time. So one capillary, one lane.
18 A Human identification team, which is 18 One capillary equals to one (audio distortion)
19 our forensic science business, our molecular 19 whereas massively parallel sequencing systems can
20 biology division, food safety group, and our 20 provide millions to hundreds of millions to
21 transplant diagnostic division. We also talk 21 billions of reads in parallel all simultaneously,
22 regularly to our teams in the genetic sciences 22 however, they are typically shorter in the
23 division across the real-time capillary 23 technologies that are predominant in the market.
24 electrophoresis and microarray businesses. 24 (Reporter clarification.)
25 Q Do you currently have any other 25 THE WITNESS: Let me try to repeat
18 20
1 responsibilities related to your employment at 1 that.
2 Thermo that we have not discussed? 2 So one capillary equals one lane which
3 A No. I think you've covered it. 3 equals one read of about 600 base pairs. The
4 Q Moving on, I'd like to get to some 4 difference between the CE sequence, capillary
5 questions about Thermo's sequencing and 5 electrophoresis -- I'm going to shorthand CE for
6 next-generation sequencing business. 6 capillary electrophoresis -- is that
7 At a high level, describe Thermo's 7 next-generation sequencing provides massively
8 sequencing business. 8 parallel numbers of reads from millions to
9 A Thermo Fisher's sequencing business 9 hundreds of millions to potentially billions of
10 comprises of a number of instrument systems, 10 reads in parallel, although they are shorter
11 reagents, software, and assay components, 11 typically in the predominant technology in the
12 primarily targeted at the oncology market with 12 marketplace than the CE reads.
13 subsidiary market presence in the 13 MR. ANDREW: Was that all right,
14 reproductive-health space and the research space, 14 Tammy?
15 as well as some presence in our applied markets 15 COURT REPORTER: Yes.
16 by which we would term those to be things like 16 BY MR. ANDREW:
17 the human-identification market, the agribusiness 17 Q You also mentioned that Thermo has a
18 market, the food-safety market. 18 microarray business, correct?
19 Q Does Thermo have sequencing 19 A Correct.
20 technologies beyond next-generation sequencing? 20 Q At a high level, what is the
21 A Next-generation sequencing 21 difference between Thermo's NGS business and its
22 technologies in the form of the capillary 22 microarray business?
23 electrophoresis sequencing business. This is 23 A The microarray technology provides for
24 what are referred to as kind of first-generation 24 so-called hypothesis-based experiments primarily
25 sequencing technology. 25 for gene expression, genotyping, and copy. By
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1 that we mean, you have to know something about 1 we've ascribed -- there are a large number of
2 the sequences that you're trying to interrogate 2 smaller reagent competitors.
3 to place them onto the array to be detected; 3 Q Focusing on the instrument competitors
4 whereas, next-generation sequencing is a 4 for a moment, which of those competitors that you
5 so-called hypothesis-free technology in which you 5 named do you consider to be Thermo's closest
6 do not have to understand the sequences that you 6 competitor?
7 are trying to interrogate. You just sequence 7 A Closest competitor is [llumina.
8 them directly. 8 Sorry. A lot of echo back to me. Closest
9 Q Generally, are microarrays and NGS 9 competitor is [llumina.
10 used for different types of applications? 10 Q Why do you say that?
11 A There are some overlaps in the 11 A Illumina has a broadly similar
12 applications that they can perform, but there are 12 technology in it's so-called termed short-read
13 some differences as well. I'll give you an 13 sequencing and has the most -- the largest
14 example of the ones that are similar. 14 presence in the marketplace in terms of platform
15 So gene expression measurement by 15 and market share.
16 microarray, which is the predominant use case, 16 Q You mentioned also Pacific Biosciences
17 can also be done by a sequencing where a 17 and Oxford Nanopore. Are those long-read
18 technology called RNA-Seq where you're counting 18 sequencing companies?
19 the individual reads to generate the similar 19 A Correct. They are both termed
20 expression data. 20 long-read sequencing technologies.
21 Genotyping is also possible on 21 Q Are platforms that utilize long-read
22 next-generation sequencing as is copy number. So 22 sequencing currently used for clinical oncology
23 they share some applications in parallel, the 23 applications?
24 primary difference being the depth and 24 A In very little amount. I would say
25 specificity of the answers that you can generate 25 not -- it is not that predominant. It is not
22 24
1 by next-generation sequencing is much larger than 1 even their minority market. It's a very small
2 by gene expression. 2 usage.
3 Q How does the throughput of 3 Q Why is that?
4 next-generation sequencing compare to 4 A Fundamentally, you do not need long
5 microarrays? 5 reads to access the oncology market. The
6 A That's one of the major 6 predominant material used in the ED to sequence
7 differentiators. Particularly on the very high 7 is formalin-fixed paraffin-embedded tissue and
8 throughput NGS platforms, you can do multiple 8 that material typically fragments the DNA to a
9 experiments in parallel, for example, on gene 9 range of 175 base pairs-ish but can be slightly
10 expression; whereas, a single array will give you 10 longer. But it would be extremely inefficient to
11 an answer. There are technologies that would 11 use very long reads compared to short-read
12 give you 96 or, you know, smaller, maybe up to 12 technologies.
13 384 expression answers at a time. But in 13 Q How would the cost of using long-read
14 principal, next-generation sequencing can have a 14 technologies for clinical oncology applications
15 much higher throughput. 15 compare to the cost of using short-read
16 Q Focusing then on NGS, who are Thermo's 16 instruments?
17 primary competitors in NGS? 17 A It would tend to be much higher
18 A So our primary competitors are 18 because you typically have smaller numbers of
19 [llumina, Pacific Biosciences, Oxford Nanopore, 19 reads of longer reads in the long-read
20 BGI, NGI. And then we have competitors in the 20 technologies. So the other read lengths might be
21 reagent space. Those are platform competitors I 21 2KB, 2,000 bases, to tens of kilobases in length,
22 just mentioned. 22 but they tend to be much fewer reads; whereas,
23 We also have competitors in the 23 the converse is true for short-read technology
24 reagent space. They would be, for example, 24 where you have many millions to billions of
25 Agilent, Roche, ArcherDX, and a number of others 25 reads, but they are typically in the range of 200
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1 to 400 base pairs, so your cost per read and
2 naturally your cost per gigobase of sequence
3 would tend to be much lower than for a long-read
4 technology.
5 Q To be clear, when you said the cost
6 would be higher, you were referring to the cost
7 of long-read sequencing would be higher?
8 A The cost of long-read sequencing would
9 be higher.
10 Q For which applications does Thermo
11 compete with Pac Bio?
12 A Primarily the only area we would
13 really overlap is in whole genome sequences for igure Is by revenue,
14 smaller bacterial virus targets and then some correct?
15 overlap in the human genetic disease arena. 15 A By revenue.
16 Q Are those clinical applications? Q How is [llumina's market share changed
17 A Yes, they can be. So for an example, over the past five years?
18 microbial barrier whole genome sequencing, A Iwould say it may have gone down a
19 currently we are both engaged in sequencing little bit or very -- or stayed the same. There
20 SARS-CoV genomes, which is a clinical application have been additions from BGI, but they are over a
21 in the sense that you need to derive sequences smaller magnitude. Qiagen had a small percentage
22 from patients who have the disease to understand of share for a time, but the predominant effect
23 what -- what variant -- what variants of concern has probably been from the long-read technology
24 might be in those genomes. competitors of Oxford and Pacific Biosciences.
25 Q For which applications do you compete
26 |
1 with Oxford Nanopore?
2 A Basically the same as I just described
3 for Pacific Biosciences.
4 Q Is BGI a competitor to Thermo in the
5 United States?
6 A Not currently. Our understanding is
7 they're currently not selling much, if any,
8 platform capabilitv within the U.S.

) y "'systems," you're
referring to NGS instruments?

A Correct.

Q Is the figure you just gave me a
global market share?

A Correct.

25

y do you believe that is?
A The technology is now widely spread
throughout the scientific and clinical
communities, and therefore -- and they were the
first player -- NGS player to establish a major
foothold in the market. So their technology is
now so widely available through academic and
research segments that most scientists coming up
are familiar with that technology and. therefore,
would continue to use that technology platform.
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1 Q Why would scientists continue to use a 1 measurement that you used to describe throughput,
2 technology platform that they are familiar with? 2 the reads per run?
3 A Soif you have generated research data 3 A Sure.
4 sets on a single platform, it's generally 4 So read, as I've described earlier in
5 preferable that you continue to use the same 5 the deposition, is a single contiguous length of
6 platform for comparability over time, and 6 DNA sequence from, in our case, a chip. So each
7 therefore, changing technologies becomes more 7 well on a chip can generate a read, and we
8 difficulty unless there are very compelling 8 typically generate those reads in the range of
9 reasons to do so. 9 200 to 400 base pairs per sequence. So we're
10 Q To expand on that, why would it be 10 generating 60 to 80 million 200 to 400 base-pair
11 difficult to change technologies then? 11 sequencers per run.
12 A For comparability of data sets. You 12 Q Are there any other metrics that you
13 want to ensure that your data from one technology 13 believe are important in comparing NGS
14 platform is as comparable as possible. 14 instruments?
15 Introducing new technologies can lead to 15 A So the other metrics that are
16 difficulty in interpreting between the two data 16 typically used are turnaround time and gigabases
17 sets. 17 of sequence. So turnaround time, how long does
18 Q I'dlike to move on and talk about the 18 it take to generate the sequence information, and
19 NGS instruments that Thermo sells today. What 19 how much overall sequence information is
20 are the NGS instruments that Thermo sells? 20 provided. The overall sequencing information and
21 A We currently sell our PGM Dx platform 21 gigabases is a combination of the number of reads
22 that is our IVD-approved version of our first 22 times the length of the read.
23 generation technology. We sell a proton platform 23 Q Why is turnaround time important?
24 which is our second-generation technology but 24 A Turnaround time is important in some
25 primarily only to our China market. And we -- 25 market segments, in particularly the clinical
30 32
1 the two predominant platforms we sell are the 1 market segment, particularly in oncology, as
2 GeneStudio series and the latest generation 2 there are turnaround time requirements to
3 platform, the Genexus system. 3 generate data for answers from samples in the
4 Q Collectively, does Thermo refer to 4 oncology space.
5 these as their Ion Torrent instruments? 5 So there are, for example, 10-day
6 A Correct. They go to market under the 6 turnaround time requirements to generate an
7 brand Ion Torrent. 7 answer for the patient. Sequencing is one
8 Q How are the Ion Torrent instruments 8 component of a number of molecular tests that
9 different from each other? 9 would be done on a patient's tumor sample, so the
10 A The primary difference from each other 10 faster any individual component is derived, the
11 in throughput and level of automation for the 11 overall turnaround time to the patient is less.
12 workflow that is required to operate them.
13 Q How do the instruments compare in
14 terms of throughput?
15 A So the PGM platform has a maximum of
16 five million reads per run. The proton platform
17 has a maximum read capability of 60 to 80 million
18 reads per run. The GeneStudio series platform
19 has a maximum of 100 to 130 million reads per
20 run. The Genexus system's current output range
21 is also in the 50 to 80 million read range, but
22 it is a fully automated workflow, including
23 laboratory preparation, as well as the clinical
24 application, and the sequencing steps.
25 Q Can you explain the unit of
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1 Q How is the PMG Dx different than

2 the — I'm sorry. Let me start again.

3 How is the PGM Dx different than the

4 PGM platform?

5 A PGM Dx platform is the IVD-approved --

6 U.S. IVD-approved and Europe IVD-approved version

7 of the PGM platform. We no longer offer for sale

8 the original PGM non-IVD-approved platform.

9 Q What does it mean to be IVD approved?
10 A Inour case we have applied for and
11 been issued a Class III premarket approval
12 notification in combination with our Oncomine Dx
13 target test, which is an oncology-based assay for
14 companion diagnostic testing in oncology.
15 Companion diagnostic testing means the answers
16 that the system can give can directly influence nerally, what is required to obtain
17 patient therapies for particular markers. So if FDA approval for an NGS instrument?
18 a variant is present for a particular marker and A Is your question, Jordan, a Class III
19 we have a confirming diagnosis claim associated PMA approval or just any approval of the FDA?
20 with that, the physician can prescribe that Q The Class III PMA approval, please.
21 particular therapy based on that result. A So you have to register the system.
22 Q The PMA approval you just described is It is not just the instrument. So a Class III
23 an approval granted by the U.S. FDA; is that approval includes the instrument, the software,
24 correct? the reagents, and the assay components. There is
25 A That is correct. extensive analytical validation of the assay and

36

the system together as well as guard banding.
And that means you assess the detection, the
sensitivity and specificity and detection
capability of every variant, every mutation the
panel is intended to assess, and then you perform
a clinical validation on clinically relevant
samples for the sample types you wish to make
claims for. So in our case, that would be both
formalin-fixed and paraffin-embedded tissue and

You said that PMA approval process
takes about three years; is that correct?
i That's correct.
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1 systems, so the learnings from the GeneStudio
2 platform was implemented into the Genexus system.
3 Q How long would it take a new entrant
4 to develop and commercialize an NGS instrument?
5 A That's a hard question to answer. In
6 general, from what we have seen, most companies
7 are spending three to five years to generate a
8 new technology, but it's a very general answer.
9 It depends on how difficult the underlying
10 technology is.
11 Q And how much do you think a new
12 entrant would need to spend in order to develop
13 and commercialize an NGS instrument?
14 A It would be a very speculative answer,
15 Jordan, but hundreds of millions of dollars.
16 Q Why do you believe a new entrant would
17 require more — more expenditures to develop an
18 NGS instrument than Thermo?
19 A They fundamentally have to develop new
20 technologies that are -- that would provide
21 enough differentiation for them to believe they
22 ou previously said the most recent 22 would gain significant market share. So
23 Thermo instrument to be commercialized was the 23 typically building a new technology from scratch
24 Genexus; is that right? 24 is more difficult and more expensive than
25 A That's correct. 25 iterating an existing technology.
40
1 Q Would it take a new entrant longer to
2 develop and commercialize an NGS instrument that
3 would be competitive with Illumina's NGS
4 instruments?
5 A Yes. Iwould -- I would say in
6 general that is probably true because the -- the
7 general output of the highest throughput
8 instruments is much higher than the Thermo-based
9 technology platform.
10 Q You're talking about the output of the
11 INlumina instruments, correct?
12 A Correct.
13 Q At a high level, how do Thermo's NGS
14 instruments compare with Illumina's NGS
15 instruments?
16 A So we compare on a couple different
17 metrics, a couple of which we talked about. So
18 throughput in terms of reads per run and
ermo's prior experience 19 turnaround time and then overall automation of
developing and commercializing NGS instruments 20 the workflow. In terms of throughput, our
help to speed up the development time for the 21 largest capacity chip provides for 100 to
Genexus? 22 130 million reads per run; whereas, the
2 A Yes, for sure. We build on the 23 Illumina's highest throughput instrument provides
24 foundation of each instrument platform, prior 24 for a capability of 10 billion reads per run, so
25 generation, to craft the next generation of 25 at least a couple of orders of magnitude higher
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1 output per run. 1 However, it may not be the -- you
2 However, that comes with a cost of 2 know, the most economic way of doing it if you
3 turnaround time to the result. Typically that 3 could aggregate all the samples centrally into a
4 can be two to five days, depending on which 4 single facility. In general, it's a tradeoff
5 instrument configuration; whereas, our sequencing 5 between the two components between how fast you
6 turnaround time is typically on the order of a 6 get the answer to the patient and how economic
7 few hours. 7 the answer is to the system.
8 Q The 10 billion reads per run 8 Q Okay. We've been going for a little
9 throughput that you just described, is that for 9 over an hour. How about a 10-minute break?
10 Ilumina's NovaSeq platform? 10 Would that work for you?
11 A That's correct. 11 A That would be great. Thanks.
12 Q Are there any other metrics across 12 Q Okay. Let's go off the record then.
13 which you compare Thermo's NGS instruments with 13 (A brief recess was taken.)
14 MNlumina's? 14 BY MR. ANDREW:
15 A Throughput turnaround time, workflow 15 Q A bit earlier we were talking about
16 automation, and cost per read or cost per 16 oncology applications. Which of Thermo's NGS
17 gigabases are the primary ways we compare. 17 instruments are currently used in oncology
18 Q Based on those metrics, are there 18 applications?
19 certain applications for which Illumina 19 A They all are to some extent. With the
20 instruments were better suited than Thermo 20 latest generation system, the Genexus, was really
21 instruments? 21 designed to be the most applicable to that
22 A Yes. So overall, the very high 22 application. But GeneStudio perhaps less so on
23 throughput instruments are much more suited to a 23 the proton platform, but PGM Dx and somewhat PGM
24 number of different applications, including human 24 as well all have some usage in oncology
25 whole genome sequencing and/or high throughput 25 applications.
42 44
1 exome sequencing, exome being the protein-coating 1 Q How is the Genexus most applicable to
2 part of the genome. They are also suited to high 2 oncology applications?
3 throughput centralized applications such as 3 A It's most applicable because the
4 noninvasive prenatal testing and potentially 4 primary requirements of the oncology routine
5 another application in oncology that run highly 5 testing market, by which we mean the pathology
6 centralized high-throughput applications. 6 labs who are providing results to oncologists,
7 Q What do you mean by "highly 7 have requirements for both rapid turnaround time
8 centralized"? 8 and high levels of automation for the platform,
9 A So the way samples are aggregated into 9 both of which are the values that the -- the
10 a central facility versus in a distributed 10 value propositions that Genexus provides. So we
11 setting, for example, in every hospital or 11 can provide an end-to-end system from fully
12 smaller collection of smaller hospitals. 12 automating a laboratory preparation to the
13 Q Why are there certain applications 13 clinical reporting in less than 24 hours per run.
14 that are highly centralized? 14 It also has the ability to run in
15 A There are certain -- in general, if 15 smaller batch sizes and be economic, and that
16 the economics and the workflow and the collection 16 matches the rate at which samples typically come
17 of samples is suited to a centralized facility, 17 in to the pathology laboratory. So they're,
18 then typically that is an economically better way 18 obviously, coming in at varying amounts, a
19 to run the samples. It may come at the cost of 19 relatively smaller number per day, and the system
20 turnaround time of results to the patient. So in 20 is designed to work with- -- without affecting
21 our view of the world, for example, the general 21 the economics of the result by a large amount.
22 therapy selection usage of next-generation 22 So turnaround time, economic while
23 sequencing is better suited to a distributed 23 doing small batches, and very low amounts of
24 setting because that provides for the ability to 24 hands-on time. It's about 10 minutes to set up
25 get the answer to the patients quicker. 25 the entire system.
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1 Q Describe the different oncology 1 identification to determine snips that might
2 applications that Thermo NGS instruments are used 2 categorize eye color or hair color, for example.
3 for. 3 You could also use them to generate whole genome
4 A So the primary application that our 4 sequence for viruses and bacteria.
5 oncology systems are used for is therapy 5 And I gave an example of that, is we
6 selection, and that is typically for patients who 6 currently have a targeted panel that generates a
7 are in the latter stages of cancer, either 7 whole genome sequence of SARS-CoV-2. We've also
8 Stage III or Stage IV metastatic settings where 8 done that for a number of other virus targets as
9 the therapy that is relevant to the patient has 9 well. You can do -- you can also do it for
10 to be determined based on the mutations that are 10 detection of certain bacterial targets. For
11 carried in the tumor itself, so either in a solid 11 example, we have a bacteria panel that detects a
12 tumor setting or a hematological cancer setting. 12 number of different bacteria. So while targeted
13 You need to make those therapy decisions. 13 is often used to describe a way of contracting
14 For late-stage patients, the 14 the region of the human genome that you are
15 turnaround time is critical. I'll give you an 15 interested in, targeted panels can also do whole
16 example. For late-stage lung cancer patients, 16 genome sequencing, which is a bit of a concept to
17 their -- they may only have an average of 17 grasp. But they can do whole genome sequencing
18 16 weeks of life remaining, so there are some 18 for smaller -- smaller organisms.
19 very critical turnaround-time decisions to be 19 Q In the oncology setting, how do you
20 made about what the patients will be treated with 20 know where to focus your targeted panel?
21 for those settings. 21 A There are a number of research studies
22 So primarily late-stage therapy 22 over the past 10, 20 years that have -- have
23 decision, and we're also looking at recurrence 23 identified particular gene targets of being
24 monitoring, that is once the patient has been 24 so-called drivers of cancer if those mutations
25 treated, what is the likelihood of recurrence of 25 are present. The TCGA data set was an example of
46 48
1 that cancer in that setting. What we are not 1 that. It was a research study of tens of
2 working on is the primarily early-stage cancer 2 thousands of cancer exomes and microarray
3 detection, the so-called Stage I and II settings. 3 gene-expression experiments, and they have
4 Q Why are Thermo NGS instruments well 4 identified about 5- to 600 genes which are
5 suited for therapy-selection tests? 5 implicated as being predictive or being likely to
6 A Primarily for the reasons we just 6 be mutated in a cancer setting.
7 discussed, which is turnaround time is critical 7 So that list is readily available in
8 and you do not require a high volume or high 8 the literature. There are often new entities
9 amount of sequencing. You can, again, rate your 9 that crop up. but in general, the total is
10 answer with a relatively targeted panel that 10 considered to be between 5- and 600 genes.
11 doesn't require exceptional amounts of sequencing 11 Q Can Thermo NGS instruments detect
12 and do it in a way that's matched to the arrival 12 methylation patterns?
13 of the samples and within the cost boundaries A Yes, they can, primarily in the form
14 that are typically seen in that setting. of targeted methvlation panels.
15 Q What is a targeted panel?
16 A Targeted panel is one where you know a
17 priority, the regions of the genome that you wish
18 to interrogate where mutations are likely to be
19 present.
20 Q And what types of tests are targeted
21 panels typically used in?
22 A Oncology settings, but they are also
23 used in human genetic disease research for
24 inherited conditions as well. They can also be
25 used in other settings such as human
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1 A We've had some contact with some
2 companies in the space in the past.
REW:
Q Does Thermo have bioinformatics
6 capabilities related to methylation?
7 A Yes. We have some simple ways to --
8 to understand when methylation states occur. We .
9 do not have complex analysis tools for and we've been following Exact Sciences and other
10 methylation states. 10 groups in this area for a while now.
11 Q What is a liquid biopsy test? 11 Q Describe these MCED tests at a high
12 A A liquid biopsy test is generally 12 level.
13 considered to be a liquid sample, and in -- while 13 A The GRAIL and Freenome approaches, as
14 whole blood is a liquid sample, it is not 14 we understand them, are predicated on predicting
15 generally defined as a liquid biopsy. A liquid 15 the methylation state -- status of the DNA to
16 biopsy is generally defined as a replacement for 16 understand if the early signs of cancer are
17 a solid-tumor biopsy by taking a blood sample and 17 present in the patient's liquid biopsy sample.
18 looking at the plasma-derived circulating 18 Q How are NGS instruments used with
19 cell-free nucleic acid that comes from the cells 19 these tests?
20 within the tumor breaking down and shedding their 20 A The NGS instruments are used to
21 DNA into the peripheral circulation. 21 sequence the DNA to determine the methylation
22 Q And what are liquid biopsy tests 22 status of the individual markers in the DNA.
23 typically used to determine? 23 Those individual markers are some that
24 A They're used to determine -- in the 24 bioinformatically analyze the way you say a
25 context of next-generation sequencing, there's 25 signature, if you will, of pattern indicative of
50 52
1 two general-usage cases. One is to detect 1 the presence of early-stage cancer.
2 mutations within that DNA in the same ways you 2 Q Are Thermo NGS instruments currently
3 would detect for a solid tumor or hematological 3 used for MCED tests?
4 panel and also to determine methylation states of 4 A No, generally not.
5 the DNA itself. 5 Q Why not?
6 Q Are Thermo NGS instruments used for 6 A In general, because the -- the
7 liquid biopsy applications? 7 implementation of such a test is likely favored
8 A Yes, they are. 8 to a very high throughput system in a centralized
9 Q Earlier you mentioned therapy 9 facility, and our systems are generally suited to
10 selection as well as early-stage cancer-screening 10 the implementation of the test in a distributed
11 tests. Are you aware of companies developing 11 setting with smaller amounts of patient samples.
12 multi-cancer early-detection screening tests? 12 Q In order to be used for MCED tests,
13 A Yes. We are aware of a number of 13 what attributes does an NGS instrument need to
14 companies in that space. 14 have?
15 Q And can I refer to these as MCED 15 A In general, we would say at the high
16 tests? 16 throughput platform such that you could screen
17 A You have to define MC -- oh, so 17 through many thousands of patient samples per day
18 multi-cancer early detection, okay. Sure, yes. 18 or per week or tens of thousands per week because
19 I get the acronym. Yes, you can. 19 population screening for early cancer is likely
20 Q Thank you. It makes it much easier. 20 to be a very sample-intensive solution. So
21 Is this the type of test currently 21 higher throughput, centralized low-cost platform,
22 being developed by GRAIL? 22 low cost per sample is likely to be the major
23 A Yes. That's our understanding. 23 requirement for that setting.
24 Q How have you become aware of companies 24 Q What do you mean by "population
25 developing these tests? 25 sequencing''?
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1 A So screening is inherently a euphemism they are.
2 for assessing the status in a significant Q Which systems are you talking about?
3 fraction of the population. So if you're A The HiSeq and NovaSeq platforms.
-4 screening, for example, newborn screening Q Does Thermo have any NGS instruments
5 assesses the range of mutations that are present that are comparable in throughput to the HiSeq or
6 in newborns to understand if they have inherited NovaSeq?
7 conditions. That is a very large inherent A No. we do not.
8 population relative to -- and for cancer,
9 obviously, you're screening a significant
10 fraction, they would hope, of the adult
11 population to assess whether they are at risk of
12 having a cancer.
13 Whereas, the systems that Ion Torrent Q Is the NextSeq lower throughput than
14 provides are generally much better suited to the the HiSeq?
15 population of patients who's progressed to a A Correct, up to about 1 billion reads
16 late-stage cancer setting, so the number of per run.
17 patients is much smaller relative to the number
18 of patients you are screening in a
19 population-screening experiment or study.
20 Q Are MCED tests done using targeted
21 panels? MR. ALEXANDER: Obiection -- obiect to
22 A It's our understanding they can be,
23 but there are -- there are other methods as well.
24 You can assess the whole genome at relatively BY MR. ANDREW:
25 lower levels of import. We understand that both Q And let me rephrase my question then.
54
1 methods are practiced.
2 Q Are larger panels required for MCED
3 tests than, for example, for their selection
4 test?
5 A I guess that isn't well understood by
6 us because we're not in that area of market. In
7 general, my opinion on that is there -- the
8 panels that we -- the panels that are being used
9 today for therapy selection can be much larger.
10 So we have a panel up to 500 genes.
11 Illumina has a panel up to 500 genes. In
12 principal, you may be able to use a panel much
13 smaller for targeting a number of methylation
14 states, but we are not -- we don't have a great
15 understanding of that in the market, as we have
16 no studies or any practical knowledge or use in
17 it.
18 Q AreIllumina's NGS instruments used
19 for MCED tests?
20 A Yes. Itis our understanding they
21 are.
22 Q And do you believe that Illumina NGS
23 instruments are more suited for MCED tests than
24 Thermo NGS instruments?
25 A They're higher throughput systems, so
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59
generate equivalent number of reads. i E
Q For MCED test developers, who are
20 their other NGS options in the United States
21 besides Illumina?
22 A There are only the current providers
23 which are ourselves, Pacific Biosciences, and
24 Oxford Nanopore. So the three technology
25 platforms are really not suited to that kind of
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1 testing. 1 revenue, I can't think of one right now.
2 Q You said Pacific Biosciences platform 2 Q Isitimportant for MCED tests to
3 is not suited to MCED tests? 3 obtain FDA approval?
4 A Correct, and neither is Oxford 4 A It's not entirely clear to me what the
5 Nanopore. 5 FDA approval pathway would be for screening
6 Q How likely do you think MCED test 6 assays. I think it's probable that the FDA would
7 developers are to switch to an NGS platform other 7 be involved, but we are not sure that you
8 than Illumina? 8 fundamentally need to do that. A centralized
9 A It's not impossible, but it's very 9 test can be run under a so-called CAP clear
10 difficult once you generated your data sets to 10 guideline, the College of American Pathologists,
11 show that you can detect that. Typically those 11 Clinical Laboratory Improvement Act. And
12 data sets require many tens to hundreds of 12 provided they have clinical utility and evidence
13 thousands of patient samples to show that you can 13 to generate that the test is relevant, specific,
14 detect it sensitively and specifically. And you 14 and does improve patient, they may not need FDA
15 would have to do some level of equivalence 15 testing in the U.S. market. They could go direct
16 testing to show the new technology could 16 to insurers and get reimbursed without FDA
17 recapitulate the data you generated on that 17 approval.
18 original data set, which is not an insubstantial 18 Q Do you think FDA approval would help
19 amount of work in and of itself. 19 MCED test developers obtain payer reimbursement?
20 So while it's not impossible, it is 20 A It's generally considered to help
21 difficult and somewhat expensive proposition to 21 payer reimbursement, but it doesn't appear to be
22 switch technology platforms. 22 required in every situation.
23 Q Is there any benefit for MCED test 23 Q Ifan MCED test developer were to seek
24 developers that want to use Illumina NGS 24 FDA approval, would it have to identify the NGS
25 platforms if other MCED test developers are also 25 instrument that the assay is run on?
62 64
1 using Illumina platforms? 1 A Ibelieve it would.
2 A That's hard to say, Jordan. I think 2 Q So how difficult, then, would it be
3 the only advantage would be, for example, if in 3 for an MCED test developer to switch NGS
4 discussing with the regulatory authorities who 4 instruments after it received FDA approval on a
5 had seen one technology based on a particular 5 particular instrument?
6 NGS, one MCED technology based on a particular 6 A It's a very hypothetical question, but
7 underlying NGS, and they would not have to 7 I'll give you my best answer. It is difficult
8 relearn the differences between the first 8 because you have to generate equivalence data to
9 technology and whatever the second technology 9 show that the answers that you generate of the
10 was. But I'm not sure how much of an advantage 10 second technology are exactly the same as the
11 that would really be. 11 first technology. And the FDA may require -- may
12 Q Speaking about the MCED test 12 require a lot of data to generate that evidence.
13 developers themselves, is there a first-mover 13 So it is not -- it is not an exact answer. It
14 advantage in the MCED space? 14 depends on what the FDA's view of the differences
15 A Just like in every other technology 15 in the technology -- the line of technology are.
16 implementation, the first mover generally gains 16 Q In order to get FDA approval for an
17 the most market share. 17 MCED test, would you need to first run clinical
18 Q What do you think the benefit would be 18 trials?
19 of being the first MCED test to market? 19 A Yes, almost certainly.
20 A You're likely to gain the highest 20 Q How large would these clinical trials
21 market share for that test and any other 21 need to be for an MCED test?
22 subsequent tests that were done parallel in that 22 A Our expectation is based on what we
23 space. 23 hear from the companies in the space is that the
24 Q Are there any other benefits? 24 trials are very large, on the order of 100,000
25 A Other than likely generating the most 25 patients.
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1 Q How long do clinical trials of that 1 the two strands. You anneal a small sequence of
2 size take to complete? 2 the Taq polymerase and then rebuild the second
3 A Anywhere from I would guess two to 3 strand. So you can generate multiple copies and
4 five years, depending on what indication you are 4 consider it photocopying DNA and generate as many
5 looking at and how many patients you can accrue. 5 copies in principal as you wish from that
6 Q Going back to my hypothetical about 6 original template.
7 switching instruments post-FDA approval, if you 7 Q IsPCR a good alternative to NGS for
8 had to produce equivalence data to the FDA, would 8 MCED tests?
9 you have to run a clinical trial of that size, or 9 A For similar reasons, the same --
10 could you do something smaller? 10 entirely unlikely to be scalable or have enough
11 A A lot depends on what the FDA's view 11 data points generated in a reasonable amount of
12 on differences are. It's very hard to answer 12 time, and therefore, the economics and the
13 that without understanding what the FDA's 13 scalability of the answer is likely highly
14 position would be. The FDA may take a position 14 unsuited for that environment.
15 that the technology is fundamentally different. 15 Q Would it cost a lot more to run MCED
16 You may need to repeat everything you did in your 16 tests on PCR as opposed to NGS?
17 original trial. 17 A Almost certainly.
18 Q I want to switch gears for a minute 18 Q Do you have an idea of how much more?
19 and finish up with a few different topics. 19 A No, but orders of magnitude is likely.
20 What is Sanger sequencing? 20 Q Aside from Sanger and PCR, are there
21 A Sanger sequencing is the process of 21 any other technologies that you believe would be
22 generating sequence information typically today 22 good alternatives to NGS for MCED tests?
23 using a capillary electrophoresis space 23 A Theoretically microarray could
24 sequencer. It's -- the underlying technology is 24 potentially generate methylation-status data, I
25 typically known as terminator -- dye-terminator 25 believe. But again, for similar reasons, it's
66 68
1 database sequencing chemistry. So you have 1 unlikely that that would be the technology that
2 fluorescent bases which are attached individually 2 you would implement in the routine setting for
3 to the growing sequence, and those fragments are 3 reasons of scale and economics as well.
4 read out in length order in the capillary. That 4 Q Thermo has microarray technology; is
5 fluorescent signal from each of the progressively 5 that correct?
6 shorter or longer bases is then stitched together 6 A That's correct.
7 as a single typically 600-base sequence fragment.
8 Q Is Sanger sequencing a good
9 alternative to NGS for MCED tests?
10 A In our opinion, that would be highly
11 unlikely. The amount of sequencing that you
12 would be generating would not be nearly enough,
13 and the overall cost in time per result would be
14 not applicable.
15 Q Because it would just take too much
16 time?
17 A It would take too much time, cost too
18 much, and would not be scalable enough to deal
19 with the very large number of samples that you
20 would be trying to interrogate.
21 Q What is PCR?
22 A PCR is polymerase chain reaction.
23 It's the process of making copies of a template
24 DNA using the enzyme Taq polymerase. You take
25 one copy of DNA, double strand DNA. You separate
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innovation in the MICED testing space?

9 A No, I don't believe so.
10 Q Okay. That's the last of my
11 questions. Why don't we take a short break,
12 maybe five minutes, Andy, and let me talk with my
13 colleague and just make sure there's nothing more
In other words, Thermo and Illumina 14 I have to ask, okay?
15 are playing in two different segments of the 15 A Okay. No problem. Thank you.
16 oncology space? 16 Q OkKkay.
17 A So the GRAIL Thermo -- the GRAIL 17 (A brief recess was taken.)
18 Illumina combination would be playing in a 18 MR. ANDREW: That's all the questions
19 different space than Thermo. So we are playing 19 I have today. Andy. Thank you very much for your
20 in the late-stage cancer setting. The GRAIL 20 time.
21 Illumina combination would be playing in the 21 THE WITNESS: Thank you. I appreciate
22 early cancer. The Illumina does also play in the 22 it.
23 therapy selection space and is one of our 23 (Whereupon, the investigational hearing concluded
24 competitors in that area. 24 at 1:14 p.m.)
25 Q But GRAIL is not a company focused on 25
70 72
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Page 2 Page 4
1 1 APPEARANCES(Contd):
2 2
3 3 ATTORNEYSFOR GRAIL, INC.:
4 CONFIDENTIAL 4 (Attending remotely)
5 5 LATHAM & WATKINSLLP
6 6 555 Eleventh Street, N.W.
7 Wednesday, June 2, 2021 7 Suite 1000
8 8:09 PDT 8 Washington, D.C. 20004
9 9 (202) 637-2200
10 10 BY: ANNA RATHBUN, ESQ.
11 11 anna rathbun@lw.com
12 REMOTE VIDEOCONFERENCE DEPOSITION | 12 ALEXANDRA VAN DINE, ESQ.
13 of ANDREW C. FELTON, Ph.D., held remotely in 13 alexandra.vandine@lw.com
14 San Francisco, California, pursuant to 14 MICHAEL G. EGGE, ESQ.
15  notice, before Michael D. O'Connor, RMR, 15 michael .egge@Iw.com
16 CRC, CRR, and Notary Public 16
17 17
18 18 ATTORNEY FOR ILLUMINA INC.:
19 19 (Attending remotely)
20 20 HUTH REYNOLDSLLP
21 21 41 Cannon Court
22 22 Huntington, New Y ork 11743
23 23 (212) 731-9333
24 24 BY: KARL HUTH, ESQ.
25 25 huth@huthreynolds.com
Page 3 Page 5
1 APPEARANCES 1 APPEARANCES((Contd):
2 2
3 ATTORNEYSFOR FEDERAL TRADE COMMISSION: 3 ATTORNEYSFOR THE WITNESS:
4 (Attending remotely) 4 AXINN VELTROP & HARKRIDER LLP
5  FEDERAL TRADE COMMISSION 5 (Attending remotely)
6 BUREAU OF COMPETITION 6 114 West 47th Street
7 400 Seventh Street, SW. 7 New York, New Y ork 10036
8 Washington, D.C. 20024 8 (212) 728-2200
9 (202) 326-2688 9 BY: JOHN D. HARKRIDER, ESQ.
10 BY: JORDAN S. ANDREW, ESQ. 10 jharkrider@axinn.com
11 jandrew@ftc.gov 11 QUINTEN STEWART, Summer Associate
12 DAVID GONEN, ESQ. 12
13 dgonen@ftc.gov 13
14 14  ALSO PRESENT (attending remotely):
15 15 Paul Rafferty, Concierge
16 16 Alexus Ortiz, Videographer
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25

2 (Pages2-5)
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Page 6 Page 8
1 INDEX 1 EXHIBITS, Con't
2  Deposition of: Page 2 No. Page
3 ANDREW C. FELTON, Ph.D. 3 Exhibit 7070 Andrew Felon transcript of
4 By Mr. Andrew 4 March 23, 2021
5 By Ms. Rathbun 5
6 6
7 7
8 EXHIBITS 8
9 No. Page 9
10 Exhibit 1 E-mail chain, Bates 10
11 Thermo-Grail_01662776 to 11
12 Thermo-Grail_01662778 12
13 Exhibit 2 Document entitled "Prevalence 13
14 of ctDNA in early 14
15 screen-detected breast cancers 15
16 using highly sensitive and 16
17 specific dual monlecular baroded 17
18 personalised mutation assayss' 18
19  Exhibit 3 Document entitled "Clinical 19
20 Next-Generation Sequencing 20
21 Division STRAP 2020," Bates 21
22 Thermo-Grail_01155694 to 22
23 Thermo-Grail _01155850 23
24 24
25 25
Page 7 Page 9
1 EXHIBITS, Cont 1 PROCEEDINGS
2 No. Page 2
3 Exhibit 4 Document entitled "A Look 3 THE VIDEOGRAPHER: Good morning.
4 Into the Future, March 2019," 4 We are going on the record at 8:09 am.
5 Bates Thermo-Grail_00183972 to 5 on June 2, 2021.
6 Thermo-Grail_00184001 6 Please note that the microphones
7 Exhibit 5 Document entitled 7 are sensitive and may pick up
8 "CSD - Strategy and Bus Dev 8 whispering, private conversations, and
9 Review," Bates 9 cellular interference. Please turn off
10 Thermo-Grail_00036643 to 10 all cellphones or place them away from
11 Thermo-Grail_00036678 11 the microphones as they can interfere
12 Exhibit 6 Document entitled 12 with the deposition audio.
13 "Lead with Purpose, Ultima 13 Audio and video recording will
14 OEM Supply Agreement & ISP 14 continue to take place unless all
15 Scale-Up," Bates 15 parties agree to go off the record.
16 Thermo-Grail_01090369 to 16 Thisis mediaunit one of the
17 Thermo-Grail_01090377 17 video-recorded deposition of Andrew C
18 Exhibit 7 Document entitled 18 Felton, Ph.D., taken by counsel for
19 "ThermoFisher Scientific 19 Plaintiff in the matter of Federal Trade
20 Partnering Strategy; March 20 Commission versus Illumina, Inc., et
21 2020," Bates 21 a., filed in the United States District
22 Thermo-Grail_01090369 22 Court, Southern District of California,
23  Exhibit 8 E-Mail chain, Bates 23 Case Number 321-cv-00800(CAB)(BGS).
24 Thermo-Grail_00265386 to 24 This deposition is being recorded
25 Thermo-Grail_00265389 25 remotely via Virtual Veritext

3 (Pages6-9)
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Page 10 Page 12
1 technologies, with the witness located 1 Q. What isyour current position at
2 in San Francisco, California 2 Thermo Fisher Scientific?
3 My name is Alexus Oriz from the 3 A. Vice president product management,
4 Veritext Legal Solutions and I'm the 4 platformsand research.
5 videographer. The court reporter is 5 Q. Thank you. My nameis Jordan
6 Michael O'Connor, from the firm Veritext 6 Andrew and I'm an attorney at the Federal Trade
7 Legal Solutions. 7 Commission. Unless| state otherwise, today |
8 I'm not related to any party in 8  will refer to Thermo Fisher Scientific as
9 this action, nor am | financially 9 "Thermo." | will refer to Illumina, Inc. as
10 interested in the outcome. 10  "Mlumina" And I'll refer to GRAIL, Inc. as
11 Counsel and dl present in the 11 "GRAIL."
12 room and everyone attending remotely 12 And when | refer to the "proposed
13 will now state their appearances and 13 transaction,” "proposed acquisition” or
14 affiliations for the record. If there 14  "proposed merger,” I'm referring to lHluminas
15 are any objections to proceeding, please 15  proposed acquisition of GRAIL.
16 state them at the time of your 16 Doesthat work for you?
17 appearance, beginning with the noticing 17 A. That'sfine
18 attorney. 18 Q. Do you understand that you are
19 MR. ANDREW: Hi. ThisisJordan 19 tedtifying heretoday pursuant to a subpoena?
20 Andrew. | represent the Federal Trade 20 A. Yes | do.
21 Commission. 21 Q. I'dliketo briefly go over how
22 MR. GONEN: ThisisDavid Gonen. 22  thishearing is going to be conducted. All of
23 I'm also with the Federal Trade 23 my questions and your answers are recorded by
24 Commission. 24 the court reporter. Please understand that you
25 MS. RATHBUN: ThisisAnnaRathbun |25 need to speak up and answer my questions orally
Page 11 Page 13
1 from Latham & Watkins on behalf of 1 sothat the court reporter can record your
2 Defendant, GRAIL, and I'm joined by my 2 answers.
3 colleague, Alexandra Van Dine. 3 He won't be able to record a nod
4 MR. HUTH: Thisis Karl Huth of 4 or shake of your head.
5 Huth Reynolds LLP on behalf of 5 To make sure that the questions
6 Defendant, I1lumina, Inc. 6 andanswersare easy to record, we should do
7 MR. HARKRIDER: Hi. ThisisJohn 7  our best not to both speak at the same time.
8 Harkrider from Axinn representing Thermo 8 If you don't understand one of my
9 Fisher. 9 questions or you can't hear one of my
10 THE WITNESS: Thisis Andy Felton, 10 questions, | will be happy to clarify it,
11 Thermo Fisher Scientific. 11 rephraseit, or do whatever is necessary so
12 ook % 12  that you and | understand each other.
13 13 Thisis particularly important,
14 ANDREW C. FELTON, Ph.D., 14  because we're conducting the hearing remotely,
15 having been duly sworn by the Notary Public, 15 and | want to be sure that you can hear me.
16  wasexamined and testified as follows: 16 | want to remind you that you're
17 EXAMINATION 17  under oath. If at any point you realize that
18 BY MR.ANDREW: 18  you've answered a question incorrectly, or you
19 Q. Good morning, Andy. 19  remember something else that would make your
20 A. Good morning. 20  answer more complete, just et me know and you
21 Q. Please state your full name for 21 canadd to your earlier answer right then while
22 therecord. 22 it'sonyour mind.
23 A. Andrew Charles Felton. 23 If you need abreak at any point,
24 Q. Whoisyour current employer? 24 just let me know, and we can take one. | only
25 A. Thermo Fisher Scientific. 25  ask that you don't request a break with a

4 (Pages 10 - 13)
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Page 14 Page 16

1 question pending. 1 otherwise, you can answer the question.

2 Do you understand everything that 2 A. | reviewed my transcript from the

3 I'vejust told you? 3 prior testimony.

4 A. Yes | do. 4 Q. Other than discussions with your

5 Q. Sincewe're conducting this 5 in-house attorneys or outside counsel, did you

6 deposition remotely, | have afew questions | 6  discuss the testimony that you expect to give

7  regarding the circumstances of your remote | 7 today with anyone else?

8 appearancethat I'd liketo get ontherecord. | 8 A. No.

9 Isyour Zoom platform currently 9 Q. You provided testimony to the FTC
10  working technically? 10 inaninvestigational hearing on March 23rd of
11 A. Yesitis 11  thisyear; isthat correct?

12 Q. Do you havethe Exhibit Share 12 A. Correct.
13  platform set up and running? 13 Q. Okay. If youlook at the Exhibit
14 A. Yes | do. 14  Share application, I'd like to show you an
15 Q. What'sthe full address of the 15  exhibit marked PX7070.
16 location where you're appearing today? 16 (Document marked as Felton
17 A. 180 Oyster Point Boulevard, South |17 Exhibit PX7070 for identification)
18 San Francisco, California. 18 Q. It should bein the Marked Exhibit
19 Q. Isthere anyone else currently in 19 folder now.
20  theroom with you? 20 A. | seeit.
21 A. No, thereisnot. 21 Q. Pleasetake amoment to review
22 Q. Doyou haveany other programsor |22  PX7070, and let me know when you're ready.
23 applications running on your device, likea |23 A. I'mready.
24 chat platform? 24 Q. Doyou recognize PX7070?
25 A. No. Just let mecheck. No. 25 A. Yes | do.
Page 15 Page 17

1 Q. And do you understand that you are 1 Q. What do you recognizeit to be?

2 not to communicate with anyone else during the 2 A. My testimony from the prior

3 deposition? 3 meeting on 3/23/21.

4 A. ldo. 4 Q. Sothisdoes appear to be acopy

5 Q. Will you let me know if anyone 5 of theinvestigational hearing transcript that

6 triesto communicate with you while I'm asking 6  you had with the Federal Trade Commission?

7  youquestions? 7 A. Correct.

8 A. Yes | will. 8 Q. Andyou said you had a chanceto

9 Q. Isthereany reason why you would 9  review thistranscript prior to this hearing?

10  not be ableto testify fully and accurately 10 A. ldid.

11  today? 11 Q. Tothebest of your knowledge, was

12 A. No, thereisnot. 12 everything that you testified about in the

13 Q. What, if anything, did you do to 13 investigationa hearing, atranscript in

14  preparefor today's hearing? 14  PX7070, accurate at the time of your testimony?
15 A. | had two calls with our 15 A. Yes, it was accurate at the time

16  attorneys, oneyesterday and one approximately |16  of my testimony.

17  aweek ago. 17 Q. And to the best of your knowledge,

18 Q. Didyou review any documentsin 18 iseverything that you testified about in this

19  preparation for this hearing? 19 transcript PX7070 still accurate today?

20 A. Review -- 20 A. Yes, it'sstill accurate today.

21 MR. HARKRIDER: Just let me 21 Q. Okay. I'dliketo go through some

22 interject for asecond. 1'm just going 22 specific excerpts from the transcript now. |If

23 to instruct the witness not to answer to 23 youwouldn't mind scrolling to Page 30 of

24 the extent it reveals any 24 PX7070, and just let me know when you're there.
25 client-attorney communications. But, 25 MS. RATHBUN: Jordan, do you mean

5 (Pages 14 - 17)
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Page 18 Page 20
1 the minuscript Page 30 or the PDF Page | 1 MR. HUTH: Joinin the objection.
2 307 2 Q. Allright. Sol'll reask my
3 MR. ANDREW: That'sagood 3 question, Dr. Felton.
4 question. I'm referring to the 4 Have you had a chance to review
5 minuscript Page 30. SoitwouldbePage | 5 the portion of the transcript that begins
6 30 in the upper right-hand corner of the | 6  Page 30, line 8 and ends Page 30, line 24?
7 page, of the page with the four pageson | 7 A. Yes, | have
8 it. 8 Q. Wereyour answersin this portion
9 A. Yes, thefour blocksin the top 9  of thetranscript accurate at the time you
10 right-hand marker. Yes. | havethat. 10 provided testimony?
11 Q. Right. So, inthiscase, Page 30 11 MS. RATHBUN: Same objection.
12 isactualy in the bottom left-hand corner of | 12 A. Yes, they were.
13 thefuller page. 13 Q. Andareyour answersin this
14 A. Correct. 14 portion of the transcript till accurate today?
15 Q. Okay. I'dliketo direct your 15 MS. RATHBUN: Same objection.
16 attention to Page 30, line 8 of the transcript, | 16 A. Yes, they are.
17  tothe question that begins: 17 Q. Isthe GeneStudio Thermo's highest
18 "How are the lon Torrent 18  throughput sequencer?
19 instruments different from each other?' | 19 MS. RATHBUN: Objection to form
20 Do you seethat? 20 and foundation.
21 A. | do seethat. 21 A. Yesitis.
22 Q. Pleasereview fromthe beginning | 22 Q. For applications requiring high
23 of thisquestion to the end of the answer at 23 throughput sequencing, would Thermo generally
24 Page 30, line 24, and let me know when you're24  use the GeneStudio?
25  ready. 25 A. Yes, for high throughput
Page 19 Page 21
1 A. I'mready. 1  sequencing, we would generally recommend the
2 Q. Haveyou had achanceto review 2 GeneStudio platform.
3 thisportion of the transcript? 3 Q. Okay. Now I'd liketo direct your
4 A. Yes | have. 4 attention to Page 35 of the minuscript.
5 Q. Wereyour answersin this portion 5 A. Okay.
6  of thetranscript accurate at the time you 6 Q. Andthe question at Page 35,
7  provided testimony? 7 line 4, through the answer on Page 35, line 15.
8 MS. RATHBUN: Objectiontoform | 8 If you could just review that portion of the
9 and foundation. I'm also going to 9 transcript, and let me know when you're ready.
10 object to the extent the FTC plansto 10 A. Yes
11 just read in parts of the 11 Q. Haveyou had achanceto review
12 investigational hearing into the 12  that portion of the transcript?
13 deposition. In this case, Defendants 13 A. | have
14 weren't able to attend the 14 Q. Wasthetestimony that you
15 investigational hearings and were unable | 15  provided at the time accurate?
16 to make any objectionsto questionson | 16 MS. RATHBUN: Objection to form.
17 that record. 17 Same objection as before.
18 So, you know, we should have an 18 A. Yes, itwas.
19 opportunity to make objections to any 19 Q. Andisthat portion of the
20 guestions that appear on the 20 transcript still accurate today?
21 investigational hearing transcript, and 21 MS. RATHBUN: Same objection.
22 so welll reserve our right to object to 22 A. Yesitis.
23 al of those to the extent they're just [ | B
24 read into therecord instead of reasking ||} G
25 the question today. B S
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Page 22 Page 24
1 MS. RATHBUN: Object to form. 1 beginsat Page 40, line 13, and runs through
| B 2 Page4l,line7, and let me know when you're
1 3 ready.
| B 4 A. I'veread theindicated area
1 5 Q. Okay. Haveyou had achanceto
6 MS. RATHBUN: Objection to form. 6  review this portion of the transcript?
-y 7 A Yeslhae
| B 8 Q. Wasthe testimony that you
| B D 9  provided accurate at the time of the hearing?
H s 10 MS. RATHBUN: Objection. Same
H I 11 objectionsasbefore
H 2 A Yesitwas
B S 13 Q. Andisthat testimony till
14 Q. Thank you. Now I'd liketo direct 14  accurate today?
15  your attention to Page 36 of the transcript, 15 MS. RATHBUN: Same objection.
16  and the question that begins on Page 36, 16 A. Yes/itis
17  line24. 17 Q. Inthis portion of the transcript,
18 Can you please review from there 18  when you referenced Illuminas -- I'm sorry,
19  through Page 37, line 21, and let me know when |19  let me start again.
20 you'reready. 20 In this portion of the transcript
21 A.  Yes, I'mready. 21 when you referenced Illuminas highest
22 Q. Haveyou had achanceto review 22 throughput instrument, which instrument were
23 thisportion of the transcript? 23  youreferring to?
24 A. | have 24 MS. RATHBUN: Objection to form.
25 Q. Wasthetestimony that you 25 A. TheNovaSeq 6000 platform.
Page 23 Page 25
1 provided accurate at the time of the hearing? 1 Q. Do you know whether it's possible
2 MS. RATHBUN: Object to form. 2 toruntwo flow cells a once on the NovaSeq
3 Same objection as before. 3 6000 platform?
4 A. Yes, itwas. 4 A. | donot.
5 Q. Andisthat testimony till 5 Q. Andisit your understanding that
6  accuratetoday? 6  NovaSeq can produce up to 10 billion reads per
7 MS. RATHBUN: Same objections. 7  run?
8 A. Yes, it'sdtill accurate today. 8 A. Correct. 10 billion single-ended
| B 9 reads. Sothemetric for comparison is
H D 10 single-ended reads, not paired ended.
B 11 Q. Do you know how many paired-ended
12 MS. RATHBUN: Object to form. 12 readsthe NovaSeg can -- how many reads per
H N 13
H D 14 A. Upto 20 hillion paired reads.
H D Q. Inthe statistics that you provide
B 16  inthisportion of the transcript, are you
[ | H DS 17  referring to single-ended reads or paired-end
H D 18 e
[ | B 19 A. I'mreferring to single-ended
HE § D 0 e
H 2 Q Okay. Thankyou
[ | B 22 And isthe 10 billion reads that
23 Q. Okay. Thenl'dliketo direct 23  youreferred to for the NovaSeq, is that per
24 your attention to Page 40. If you could please 24 runor per flow cell?
25  review the portion of the transcript that 25 A. I'mnot clear on that point.
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Page 26 Page 28
1 Origindly | had believed it was per run. 1 A. Our understanding of that test
2 Q. Okay. That'sfine. 2 environmentisit'slikely to require avery
3 If you could then turn your 3 large number of patient samplesto be
4 attention to Page 52 of the transcript, andto | 4  sequenced, asyou are doing what is called
5 thequestion that begins on Page 52, line 2, 5  population-based screening.
6 through Page 52, line 11. If you could just 6 So the test itself requires or is
7  review that portion of the transcript, and let 7  likely to require -- test environment is likely
8 meknow when you're ready. 8  torequire alarge number of patient samplesto
9 A. | amready. 9  besequenced at any onetime.
10 Q. Haveyou had achanceto review 10 Q. Do you expect that multi-cancer
11  that portion of the transcript? 11  early detection tests will primarily be run
12 A. 1 have 12 centralized facilities for the foreseeable
13 Q. Andisthe testimony in that 13 future?
14  portion of the transcript, was that accurate at | 14 MS. RATHBUN: Object to form.
15 thetime of the hearing? 15 A. Yes. It'sour understanding that
16 MS. RATHBUN: Same objections. | 16  they arelikely to be runin centralized
17 MR. HARKRIDER: Objecttoform. |17  environmentsin the near future.
18 A. ltwas 18 Q. Andwhy do you believe that?
19 Q. Andisthat testimony still 19 A. Aggregating the number of patients
20  accurate today? 20 andthekind of test that the multi-cancer
21 MS. RATHBUN: Sameobjection. |21 early detection is generally would require a
22 MR. HARKRIDER: Objecttoform. | 22  large number of patients to be sequenced
23 A. ltis 23 simultaneously.
24 Q. You mentioned that Thermo systems 24 So aggregating patientsin a
25 aregeneraly suited to settingswith smaller |25  centralized environment islikely to be the
Page 27 Page 29
1 amount of patient samples; isthat correct? 1 most efficient way to operate that test.
2 MS. RATHBUN: Misstatestestimony. | ]
3 Objection to form. Same objections l
4 about the transcript, the IH transcript. I
5 A. I'msorry, Jordan, can you please I
6  repeat the question for me? 6 MS. RATHBUN: Objection to form.
1§ 7 Foundation.
1 | H .
1 I 1
10 MS. RATHBUN: Object to form. B
[ | B 11 Q. Okay. Thenif I could direct your
[ | B e 12 attention to Page 55 of the transcript.
[ | B 13 Specificaly Page 55, line 25. If you could
H D 14 just review Page 55, line 25 through Page 57,
H D 5 linel, and let me know when you're ready.
H D 6 A Yes Ivereadtha
H D Q. Andyou've had achanceto review
H D 18 thisportion of the transcript?
B 19 A. Yes | have.
20 Q. What isyour understanding of the 20 Q. Wasthetestimony inthe
21 number of patient samplesthat would be 21  transcript accurate at the time of the hearing?
22 required to be sequenced for multi-cancer early | 22 MS. RATHBUN: Same objection as
23 detection tests? 23 before.
24 MS. RATHBUN: Objection to form 24 A. Yes, itwas.
25 and foundation. 25 Q. Andisthat testimony till
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Page 30 Page 32
1 accurate today? 1 Foundation as well.
2 MS. RATHBUN: Same objection | H DS
3 A. Yesitis 1 .
| H 1 .
1 . 1 .
1 I 1 I
1 I 1 I
8 MS. RATHBUN: Objection to form. | B
| H . 1 .
H H I
H D 11 MS. RATHBUN: Objection to form.
H . 12 Foundation.
H i H
H H I H I
B S 15 Q. Okay. Thank you.
[ | H D 16 Thenif | could direct your
H D 17  attention alittle farther down Page 57 --
H I 18 el justtothe nextline
H 19 So if you could please review Page
B B 20 57, line2, to Page 57, line 21, and let me
H 21 know when youre ready.
B 22 A. | haveread that section.
23 MS. RATHBUN: Object to form. B H S
H H H
H I H I
I .
I I | e
1 2 MS. RATHBUN: Objection to form
1 I 3 and foundation.
| IS |
1 I 5 Q. And for the Thermo instruments
| B 6 that you were referring to, were you talking
| D 7 cboutthe GeneStudio?
1 I 8 MS. RATHBUN: Objection to form.
9 MS. RATHBUN: Object to form. 9 A. Correct, we arereferring to the
B N DN 0 GeneSudo
H D 11 Q. Do you know the approximate run
H DS 12 time of the NovaSeq if the NovaSeq is running
H 13 at maximum throughput?
H DS 14 A. | believeit's48 hours.
[ | B 15 Q. Andthen, do you know if that run
H 16 timeisfor asingle flow cell?
H S 17 MS. RATHBUN: Objection to form.
18 MS. RATHBUN: Objection to form 18 Foundation.
19 and foundation. 19 A. | do not have the answer to that.
[ | ] 20 Q. Andwhatistheruntimefor a
B DS 21  GeneStudio running at maximum throughput?
B B 22 A. The sequencing processis
[ | H D 23 two-and-a-half hours per run. But the full
B 24 timefor the workflow requires approximately 24
25 MS. RATHBUN: Objection to form. 25 hours per run.
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Page 34 Page 36
1 Q. Eventhough the GeneStudio has a 1  know when you're ready.
2 shorter run time than the NovaSeq, would you 2 A. Yes, I'veread that.
3 ill haveto run multiple GeneStudios 3 Q. Haveyou had achanceto review
4 simultaneously to generate output equivalent to 4 that portion of the transcript?
5 asingle NovaSeq? 5 A. Yes | have
6 MR. HARKRIDER: Objection to form. 6 Q. Wasthat testimony accurate at the
7 MS. RATHBUN: Objection. 7  time of the hearing?
8 A. Yes, that's correct, you would 8 MS. RATHBUN: Same objection.
9  haveto run multiple units simultaneously to 9 A. Yes itwas.
10 generate the equivalent output in the sametime | 10 Q. Andisthat testimony till
11  period. 11  accurate today?
12 Q. Andisyour best estimate for the 12 MS. RATHBUN: Same objection.
13 number of GeneStudios that would have to berun | 13 A. Yesitis
14  simultaneoudly to produce the same output as a .
15  single NovaSeq, isit still about 100? B
16 MS. RATHBUN: Object to form.
17 A. That wasthe estimate | gave, yes.
18 Q. Andisthat the estimate that you
19 till believeis accurate today?
20 A. If I could just do some math. MS. RATHBUN: Objection to form.
21 Yes. Misstates testimony. And same
22 Q. How did you calculate that? objections regarding the IH transcript.
23 A. 100 million reads multiplied by
24 100 instruments.
25 Q. And sothe 100 millionreadsis

Page 35 Page 37

referring to the number of reads on the
GeneStudio; is that right?
A. Correct.

MR. HARKRIDER: Objection to form.

H .
I
- |

MS. RATHBUN: Object to form.

Misstates the testimony.

1
2

3

|

|

i

y

8

1 N I
H
H
H
H

H B I

H
H
H
H
H
H

H B I

22

23

24

25

Q. Okay. Thank you.
Then if you could turn to Page 67,
line 7. If you could please review Page 67,
line 7 through Page 68, line 3, and let me know

10 whenyou'reready.

11 A. Yes I'mready.

12 Q. Haveyou had achanceto review
13  that portion of the transcript?

14 A. Yes | have

15 Q. Wasthetestimony from this

16  portion of the transcript accurate at the time
17  of the hearing?
18 A. Yes itwas
19 Q. Andisthat testimony still
20  accurate today?
21 MS. RATHBUN: Objection to form.
Q. Okay. Thanks. 22 Same objections.
If | could then have you turn to 23 A. Yes itis.
Page 59, line 24. Andif you could review Page | 24 Q. IsPCR well suited for
59, line 24 through Page 60, line 7, and let me 25  multi-cancer early detection tests?
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Page 38 Page 40

1 MS. RATHBUN: Objection to form 1 biopsy?

2 and foundation. 2 A. Ingenerd, no. Thereisa

3 A. Generdly, wewould consider the 3 version of PCR called digital PCR, whichis

4 answer to be no, for reasons of economics. 4  moresuitable. But general PCR is not

5 Q. What are the reasons of economics 5  considered to be widely used in that space, |

6 yourereferring to? 6  would say.

7 A. Not ableto generate sufficiently 7 Q. Why isthat?

8  large number of data points at scale to make 8 A. Again, for reasons of, you know,

9  thetest economic. 9  the number of data points that you require and
10 Q. Arethere any other reasons why 10 thescaleat which you can generate those data
11  you believe PCR is not well suited for 11  points. So throughput.

12 multi-cancer early detection tests? 12 Q. Would digital PCR be well suited
13 A. That'sthe primary reason. There 13 for multi-cancer early detection test
14  areother reasons that the equipment, scale, 14  application?
15 there are some other workflow-based reasons 15 MS. RATHBUN: Objection to form
16  that would make it more challenging to 16 and foundation.
17  implement a PCR-based work flow. The primary | 17 A. Geneally at thistime, it's not
18  onewould be scale and economics. 18 considered to be very useful. | don't have a
19 Q. How are the number of data points 19  widegrasp of all use cases of that technology.
20 generated by PCR compared to the number of data| 20  But my understanding of the market isit's not
21 points generated by NGS? 21  widely used in that area
22 A. SoPCR, theimplementation I'm 22 Q. Aremicroarrayswell suited for
23 considering when we discussed PCR iseither the |23 multi-cancer early detection tests?
24 detection of single nucleotide variants or 24 MS. RATHBUN: Objection to form
25  other methylation states, and generally they 25 and foundation.

Page 39 Page 41

1 havetheability to do very low numbers of 1 A. Generdly, no, isour view.

2 those per unit amount of time or unit reaction. 2 Q. Whyisthat?

3 Soit would be extremely challenging to scale 3 A. Although they have the right

4 that technology given the number of data points 4 number of data points and can generate alarge

5 that arelikely to be required for a 5 number of data points, their throughput is

6  multi-cancer early detection. 6 relatively low compared to the highest

7 Q. IsPCR lower throughput than NGS? 7  throughput gene sequencing platforms.

8 MS. RATHBUN: Object to form. 8 Q. Somicroarrays have alower

9 A. Correct. Lower throughput. 9  throughput than NGS?

10 Q. IsPCR generally used to detect 10 MS. RATHBUN: Objection to form.
11 unknown variants? 11 A. Ingenerd, yes.

12 MS. RATHBUN: Object to form. 12 Q. What types of applications are

13 A. Generaly not. 13  microarrays best suited for?

14 Q. Why not? 14 A. Gene expression measurement and
15 A. Itrequiresthedesign of a 15 genotyping are considered the primary

16  primer, and therefore, a known sequence 16  applications.

17  apriori to understand which variants you're 17 Q. Okay. If I could then direct your
18  detecting. 18  attention to Page 70, line 22. And if you

19 Q. What type of applications are PCR 19 could please review Page 70, line 22 through
20  best suited for? 20 Page71,line5, and let me know when you're
21 A. Best suited for small amounts of 21 ready.

22 genotype. So discriminating single nucleotide 22 A. Sorry, which line?

23 polymorphisms or small humbers of gene 23 Q. Sothat would be Page 70, line 22
24 expression measurements. 24  toPage 71, line5.

25 Q. IsPCR well suited for liquid 25 A. I'mready.
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Page 42 Page 44
1 Q. Okay. Haveyou had achanceto 1 questions| havefor right now. I'm going to
2  review this portion of the transcript? 2 reservetherest of my time.
3 A. Yes | have. 3 MS. RATHBUN: Great. All right.
4 Q. Wasthetestimony accurate at the 4 EXAMINATION
5 timeof the hearing? 5 BY MS.RATHBUN:
6 MS. RATHBUN: Objection. 6 Q. Dr. Felton, thanks again for being
7 A. Yes itwas 7 heretoday. My nameis AnnaRathbun. Asl
8 Q. Andisthat testimony still 8 mentioned earlier, I'm from Latham & Watkins
9  accurate today? 9 and | represent GRAIL in thislitigation.
10 MS. RATHBUN: Same objections. 10 A. Niceto meet you.
11 A. Yesitis. 11 Q. Nicetomeet youaswell. Soall
[ | B D 12 of therulesthat Mr. Andrew went through at
H D 13 thebeginning apply to my questions as well.
H DS 14 Isthat all right with you?
I D 5 A Yesitsallright
16 MS. RATHBUN: Objection to form. 16 Q. Okay. Dr. Felton, can you please
[ | B 17  describe Thermo Fisher's sequencing business
[ | B 18 for usat ahighlevel?
H D 19 A. The sequencing business consists
H D 0  of platfforms, reagents, software, and
H S 21  application tools that comprise what we call
22 MS. RATHBUN: Objection to form. 22 thelon Torrent brand. And primarily that
[ | B 23 consists of the platforms that we described
H D 24 earlier in the testimony, the Genexus platform,
H D 25  the GeneStudio platform, and the PGM platform.
[ Pege 45
1 1 Q. Does Thermo Fisher also have
2 Q. Okay. 2  lon Proton system?
3 MR. ANDREW: I'd liketo take a 3 A. Yes wedo.
4 short break. We have been going for 4 Q. Thermo Fisher aso has non-NGS
5 about an hour now. Could we just have 5 technologiesthat it develops; isn't that
6 ten minutes; would that be all right, 6 right?
7 Dr. Felton? 7 A. Thatiscorrect.
8 THE WITNESS: Yes, that's great. 8 Q. Microarray technologiesis one of
9 Thank you. 9 thosetechnologies; isthat right?
10 MR. ANDREW: Off the record. 10 A. Thatiscorrect.
11 THE VIDEOGRAPHER: Doeseveryone | 11 Q. Canyou explain, just for the
12 consent to going off the record or does 12 record, the difference between microarray
13 anyone object to going off the record? 13  technologies and next-generation sequencing
14 MS. RATHBUN: No. 14  technologies?
15 MR. HARKRIDER: No objection. 15 A. Yes Letmedsatethat I'mnotin
16 THE VIDEOGRAPHER: Thismarksthe |16  the microarray business, and thus, part of the
17 end of medianumber one. Thetimeis 17  businessthat we arein does not have any
18 9:02 am. We're off the record. 18 technical development relationship with the
19 (Recess taken at 9:02 am. and 19 microarray business.
20 reconvening at 9:15 am.) 20 But at a high level, microarrays
21 THE VIDEOGRAPHER: Thismarksthe |21  have aseries of DNA primers attached to a
22 beginning of media number two. Thetime 22 surface which it can be used to interrogate
23 is9:15am. We are on the record. 23 single-nucleotide variants or measure gene
24 BY MR. ANDREW: 24  expression across typically thousands to tens
25 Q. Thank you, Andy. That'sall the 25  of thousands to millions of markers at atime.
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Page 46 Page 48
1 Q. Thank you. Areyou familiar with 1  multi-cancer part of the multi-cancer early
2 theterm"liquid biopsy test"? 2 detection.
3 A. Yes |am. 3 Q. Canyou explainthe "regardless of
4 Q. Whatisaliquid biopsy test? 4 thetumor of origin status" part? What do you
5 A. Generaly considered to be a 5 mean by that?
6 biological sampleinaliquid form. So that's 6 A. Whetherit'salung or aliver or
7  either ablood sample, ablood plasma sample, 7  another kind of solid organ cancer.
8 oracerebrospina fluid sample; aliquid 8 Q. Isityour understanding that a
9  sample as opposed to asolid sample, like a 9  multi-cancer early detection test detects the
10 tissue biopsy. 10 tissueof origin for the cancer tumor?
11 Q. Andliquid biopsy tests are one 11 MR. ANDREW: Object to form.
12 application of NGS technology; isthat right? 12 A. | don't know to that level of
13 A. They are. 13 detall.
14 Q. Andwhen Thermo isreferencing 14 Q. Toyour knowledge, which companies
15 liquid biopsy that involve blood, doesiit refer 15 arecurrently developing MCED tests?
16 tothem at hemetests? 16 A. Tomy knowledge, GRAIL, Freenome,
17 A. Generaly we differentiate between 17  Exact Sciences.
18 hemeand liquid biopsy. Heme refersto whole 18 Q. Sowhen you used theterm "MCED
19  blood testing for blood-borne cancers. 19 tests" areyou referring to those companies
20  Whereas, liquid biopsies generally refer to for 20 testsasyou understand them?
21  plasma-based testing for the presence of solid 21 MR. ANDREW: Object to form.
22 tumors. 22 A. Yes, ingeneral.
23 Q. And Thermo Fisher's sequencing B H
24 instruments can be used for liquid biopsy H D
25 applications? H
Page 47 [
1 A Coredt, 1 I
2 Q. And Thermo Fisher's sequencing 1 I
3 instruments can be used for heme applications, 3 MR. ANDREW: Objection. Compound.
4 corect? 1 B
5 A. Correct. 5 Q. But Thermo Fisher sells reagents,
6 Q. Thermo Fisher's sequencers can be 6  primers, and other sequencing consumables, to
7  used to determine methylation patternsin 7  clinical oncology test developers?
8 circulating self-read DNA, correct? 8 MR. ANDREW: Objection. Compound.
9 A. Sowecaninterrogate the 9 A. Yes. Thermo Fisher Scientific has
10  methylation status, the methylation status of 10 agenera reagent business and sells primers,
11  self-read DNA; that's correct. 11  reagents, and other materials, to all
12 Q. Now, Dr. Felton, previously today 12 cientific developers, including early cancer
13  you used theterm MCED or multi-cancer early 13  detection.
14  detection. Do you remember that? B [ |
15 A. Yes | do. [ |
16 Q. Andwhat do you understand B
17 multi-cancer early detection tests, or MCED, to | |JJj
18  mean? [ | [ |
19 A. Generaly our understanding of 19 Q. Do you know whether those
20 thatisthat it'satest designed to assessthe 20  companies make other clinical oncology tests as
21  presence of acancer at an early stage, 21 wdl?
22 measured on astandard Stage 1t0 4 -- so it 22 MR. ANDREW: Objection.
23  would be Stages 1 and 2 -- circulating in a 23 A. No. Exact Sciences makes other
24 patient's body, and it would be regardless of 24 clinical oncology tests. | do not know about
25  thetumor of origin status. So that'sthe 25 GRAIL or Freenome.
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Page 50 Page 52

1 Q. What other clinical oncology tests 1 FDA-approved MRD test there?

2 does Exact Sciences make? 2 A. No. | wasjust referring to any

3 A. They have some oncology tests 3  MROD test.

4 through their acquisition of Genomic Health, 4 Q. Okay. What's the importance of

5 andthey also have early detection viafeca 5 having FDA approval for Thermo Fisher's therapy

6 blood testing. 6 selection tests?

7 Q. Areyou familiar with MRD tests? 7 A. FDA approva actualy directly

8 A. I'mfamiliar with the acronym MRD, 8 linksthe therapy from the pharmaceutical

9 if by that you mean measurable or residual 9 company to the patient testing, and allows the
10 disease. 10 direct usage of the test for that environment,

11 Q. Yes, what'sameasurable residua 11  aswell asthe marketing of the assay for that
12 diseasetest? 12 usage.
13 A. Measurableresidual disease test 13 Q. How doesit affect the marketing
14  measures the presence of residual mutationsin 14  of the assay for that usage?
15 thecirculating blood or plasma. 15 MR. ANDREW: Objection. Form.
16 Q. Who arethe -- sorry, strike that. 16 A. Ifiitisnot FDA approved for that
17 Which companies have MRD tests, to 17  usage, you cannot discuss the use of that test
18  your knowledge? 18 inapatient environment or as a direct therapy
19 A. Theonesthat I'm aware of are 19 selection tool by regulatory rule.
20 Natera. That'stheone! can think of off the [ | B D
21 top of my head. H
22 Q. Areyou familiar with therapy B
23 selection tesis? n — ]
24 A. Yes | am. 24 Q. Sol assumethat -- well, strike
25 Q. What aretherapy selection tests? 25 that. | shouldn't assume.

Page 51 Page 53

1 A. Therapy selection tests are 1 Does Thermo Fisher useits own

2 designed to guide the implementation of patient 2 sequencersfor its therapy selection tests?

3 therapies, in particular for cancer. So the 3 A. Yes, itdoes.

4 mutations discovered in the test are directly 4 Q. And could developers of MRD tests

5 related to the pharmaceutical therapy whichis 5  use Thermo Fisher's sequencers for those tests?

6 tobedelivered to the patient. 6 MR. ANDREW: Object to form.

7 Q. Which companies have therapy 7 A. By "those sequencers,”" are you

8  selection tests? 8 referring to the FDA-approved platform?

9 A. Ourselvesand lllumina have the 9 Q. No. Could developers of MRD tests
10 approved therapy selection tests. So FDA 10 useany of Thermo Fisher's sequencers for those
11  approved tests. 11 tests?

12 Q. Do other companies have therapy 12 MR. ANDREW: Object to form.
13  selection tests that are not FDA approved? 13 A. Yes, technicaly they could.

14 A. Thereare anumber of tests that 14 Q. Now, going back to the

15 areimplemented as|aboratory developed, 15  multi-cancer early detection test devel opers,
16  sdf-validated under CAP CLIA regulationinthe |16  areyou aware that some MCED test developers
17  U.S. and the equivalence in Europe and around 17  useother technologiesin addition to NGS
18 theworld. Thereare many. 18  sequencing for their tests?

19 Q. About how many, do you think there 19 MR. ANDREW: Object to form.
20 ae? 20 Callsfor speculation.

21 A. Atleast greater than ten. 21 A. I'mawarethat other technologies
22 Q. And going back to our discussion 22 areused in that environment.

23  about MRD tests earlier, and you mentioned 23 Q. And which technologies are you
24  Nateraasacompany that had MRD tests. 24 aware of that are used in the MCED test

25 Were you referring to an 25  environment?
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Page 54 Page 56
1 A. Theonethat I'm aware of, 1 list, will continue to ask him questions
2 particularly around the Freenome test, which 2 in the way that we think appropriate for
3 uses| believe aprotein-based marker testing, 3 an adverse witness.
4 but | do not know any details. 4 MR. ANDREW: Okay. However, |
5 Q. Sitting here today, would you 5 will point out that neither I1lumina nor
6  agreethat we don't know which company's test, 6 GRAIL has established that Thermo or
7 GRAIL, Exact Sciences or Freenome's tests, will 7 Dr. Felton is an adverse witness.
8  bethe most successful multi-cancer early 8 MS. RATHBUN: We can agree to
9  detection test? 9 disagree on that.
10 MR. ANDREW: Objection. Leading. 10 BY MS RATHBUN:
11 Compound. Callsfor speculation. 11 Q. So, Dr. Felton, we don't know now
12 A. It'scertainly true that we do not 12 which approach to detecting cancer early will
13 know who will be the most successful test. 13  bethe best approach in terms of whether it's
14 Q. Andwedon't know if there's some 14  through an NGS-based technology or a
15 other testsin development right now that will 15 protein-based technology or some other type of
16  beeven more successful than those three tests; 16  technology; isn't that right?
17  isn'tthat right? 17 MR. ANDREW: Objection. Leading.
18 MR. ANDREW: Objection. Leading. 18 Compound.
19 Callsfor speculation. 19 A. | donot know which isthe best
20 A. That | would agree that that is 20 technology that will come to commercial
21 speculation. We do not know. 21  success, correct.
22 Q. Wedon't know which test, MCED 22 Q. Okay.
23 test, will be preferred by doctors, do we? 23 MS. RATHBUN: | would like to ask
24 MR. ANDREW: Objection. Leading, 24 the technician to please mark as Felton
25 speculative. 25 Exhibit 1 what is Tab 3 in exhibit
Page 55 Page 57
1 A. Wedo not. 1 share, please.
2 Q. Wedon't know which tests, MCED | 2 (Document marked as Felton
3 tests, will be preferred by patients, do we? 3 Exhibit 1 for identification)
4 MR. ANDREW: Objection. Leading. 4 Q. Dr. Felton, do you see what's been
5 Callsfor speculation. 5 marked as Felton Exhibit 1?
6 A. Again, speculatively, but we don't 6 A. Yes, | see Exhibit 0001, Tab 3.
7  know. 7 Q. Pefect.
8 MS. RATHBUN: Just to addressthe| 8 MS. RATHBUN: For the record, thig
9 leading objection. So, Mr. Andrew, it's 9 is adocument Bates stamped
10 my understanding Mr. Feltonisonthe |10 Thermo-GRAIL_01662776.
11 FTC'switnesslist for the proceeding; 11 Q. Dr. Felton, do you recognize this
12 isthat correct? 12 document?
13 MR. ANDREW: Mr. Felton appeared 13 A. Yes | do.
14 on the FTC's preliminary witness list. 14 Q. What isthis document?
15 He'sathird party. 15 A. It'san e-mail between myself and
16 MS. RATHBUN: Doesthe FTC 16  my supervisor, Garret Hampton.
17 consider or planto call Mr. Felton at 17 Q. Couldyou take alook at the
18 the proceeding? 18  bottom of the first page of Exhibit 1, your
19 MR. ANDREW: Wehavemade--1 |19 e-mail dated October 27, 2020, at 8:28 am.
20 wouldn't be ableto tell you that right 20 Do you see that?
21 now. 21 A. 8:28or8:38?
22 MS. RATHBUN: Okay. Well, 22 Q. I'mlooking at the 8:28. It's
23 obviously you can continue to make 23 right on the bottom of the page.
24 whatever objections you like, but we, 24 A. Yes.
25 given Mr. Felton is on the FTC'switness | 25 Q. Inthat email, first full
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Page 58
paragraph, that first sentence you write:

"With early screening data
frequently showing retrospective
results, or prospective case controlled
studies including known cancer patients,
we believe large prospective
multi-center registrational trials are
ultimately needed in early detection.”

Do you seethat?

A. Yes | do.

Q. What did you mean by that?

A. Sol didn't write that sentence.
That was a copy from another source.

Q. |see. Doyou agree with that
sentence?

A. Yes.

Q. Andwhy do you agree with that
sentence?

A. Multi-cancer early detection
population screening levelsislikely to
require large clinical trials to generate both
the clinical utility and clinical validity and
evidence to support widespread usage.

Q. Andisit, inyour view -- has any
multi-cancer early detection test obtained the

ERGHENEEE . o0

Page 60
president of the clinical sequencing division.

Q. What are the responsibilities of
the clinical sequencing division? What does
that division do?

A. Clinical sequencing divisionis
responsible for the development and
commerciaization of products for
next-generation sequencing under the lon

_i
_Q
I
o
|%
Q

Do you seethat?
A. I'msorry, isthat the top of the
e-mail or the bottom?
Q. |It'sjustthevery last clause, |
think.
A. Yes, | seethat.

MR. ANDREW: Objection. Form.

© 0O ~NO O~ WNEPR
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Page 59
validity and evidence to support widespread

usage to date?
MR. ANDREW: Objection. Form.

A. | actualy do not know in detail
whether anyone achieved that status at this
time.

Q. Do you know how long prospective
multi-center registrational trialstypically
last?

MR. ANDREW: Objection.

Speculation.

A. No.

Q. Do you know how expensive
prospective multi-center registrational trials
are?

MR. ANDREW: Objection.

A. Notin detail, no.

Q. Doyouknow if any MCED test
developers have conducted prospective
multi-center registrational trials?

A. |donot.

Q. Now, scrolling up from your e-mail
that we just looked at, Garret Hampton responds
on the chain. Who is Garret Hampton?

A. Garret Hampton isthe division

LTINS | | | | e—

Do you see that?
A. Yes | seethat.
Q. Why did you decide -- strike that.

MR. ANDREW: Object to form.
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Page 62 Page 64
| I . A Yes Thaiwouldbepossble
1 I 2 Q CanThermo Fisher's sequencers
1 BB 3 sequence 22 genes with 58 amplicons?
| B D 4 MR. ANDREW: Object to form.
| D 5 A Thaishighly unlikely.
1 6 Q. Can Thermo Fisher's sequencing
7 MR. ANDREW: Object to form. 7  platforms sequence 16 genes and 61 amplicons?
| B DS 8 MR. ANDREW: Object to form.
1 9 A Yesitcoud
H D 10 MS. RATHBUN: Can we please mark
H s 11 as Exhibit 2 -- well, actualy, let me
B 12 hold off on that for now. I'll come
E 1 13 backfotha
B 14 Q. Can Thermo Fisher's NGS platforms
[ | ] 15 perform aDNA methylation analysis?
I I 16 A Yesitcan
17 MR. ANDREW: Object to form. 17 Q. Can Thermo NGS platforms perform
E 1 I 18 aneuploidy analysis?
H 19 A Yesitean
B 20 Q. Did| pronounce that correctly?
21 Q. Themulti-cancer early detection 21 A. Youdid.
22 spaceisanevolving space, isn't it? 22 Q. Okay. Good. Thank you.
23 A. Yes I'msureitis. 23 Can Thermo Fisher's NGS platforms
24 Q. Do you expect that companies 24 do fragmentation analysis?
25  developing multi-cancer early detection tests 25 A. Yes, they can.
Page 63 Page 65
1 areconstantly innovating those tests? 1 MS. RATHBUN: Can we mark as
2 MR. ANDREW: Object to form. 2 Felton Exhibit 2 Tab 4, please.
3 A. Innovation is generaly considered 3 (Document marked as Felton
4  tobeapart of al scientific technologies, so 4 Exhibit 2 for identification)
5 yes 5 Q. Dr. Felton, do you see that?
6 Q. Can Thermo's NGS sequencing 6 A. Yes, | do.
7  platforms sequence 22 genes at 58 amplicons? 7 Q. Dr. Felton, have you seen this
8 MR. ANDREW: Object to form. 8  document, exhibit -- marked as Exhibit 2
9 A. Canyou clarify the question, 9  before?
10 please, Anna? I'm not sure | understand it. 10 A. |dontrecal it.
11 Q. Yeah. I'mjust trying to 11 Q. If you'dlook at the bottom of the
12 understand if atest developer needed to 12 first page, do you seeit was published in 2021
13 interrogate 22 genes at 58 amplicons, whether 13  onbehalf of the European Society For Medical
14  they would be ableto do it on a Thermo Fisher 14 Oncology?
15  sequencer? 15 A. Yes, | seethat.
16 MR. ANDREW: Object to form. 16 Q. Anddoyou seethat thisarticle
17 Q. | may not be saying it correctly 17  or letter to the editor istitled "Prevalence
18 asanon-scientist. 18 toctDNA in early screen-detected breast
19 A. That'sokay. Do you mean 22 genes 19 cancersusing highly sensitive and specific
20 and 58 amplicons or 22 genes with 58 amplicons? | 20  dua molecular barcoded personalized mutation
21 Q. Let'stake both, because I'm not 21  assays'; do you see that?
22 quite surewhat | mean, honestly. 22 A. Yes, | seethat.
23 So can Thermo Fisher's sequencing 23 Q. DidwhatisctDNA?
24 platforms sequence 22 genes and 58 amplicons? | 24 A. CctDNA iscirculating tumor-derived
25 MR. ANDREW: Object to form. 25 DNA.
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Page 66 Page 68
1 Q. Ifyoulook inthe middlie of the 1 Dr. Felton, would you agree that
2  first paragraph, there's a sentence that 2 Thermo Fisher's sequencer -- strike that.
3 begins, "We used anewly developed sequencing | | ]
4 technology.” 1
5 Do you see that? 1 I
6 A Isetha 1 I
7 Q. Iwill just read the full 7 MR. ANDREW: Objection.
8  sentence 1 B
9 "We used a newly developed 1
10 sequencing technology (lon AmpliSeq HD; |l |
11 Thermo Fisher Scientific, Waltham, H
12 M assachusetts) that uses dual unique [ | B
13 molecular identifiers or barcodes to H DS
14 cluster ‘families’ of the same molecule H DS
15 CIDNA detection” H
16 Do you see that? H
17 A Iseit H I
18 Q. Whatislon AmpliSeq? 18 MR. ANDREW: Object to form.
19 A.  AmpliSeqisahighly multiplied 19 Specul ation.
20  PCR approach to measure specific targetswithin | JJj B
21 the human genome H
22 Q. Soif youlook at the last 22 Q. But from what we've discussed
23 paragraph on the first page of Exhibit 2, it 23 dready about Thermo Fisher's sequencers being
24 says 24  ableto detect methylation patterns, from being
25 "In conclusion, ctDNA was detected 25 ableto perform fragmentation analysis, an
Page 67 Page 69
1 in both stage 1 and stage 2 1 aneuploidy analysis, Thermo Fisher's sequencers
2 screen-detected BC using the 2 arecapable of conducting all of those
3 personalized highly sensitive and 3 analyses, correct?
4 specific assays. This approach was more 4 MR. ANDREW: Objection. Form.
5 successful than other studies ooking at 5 A. Thermo Fisher's systems are
6 early-stage disease with plasma 6 capable of conducting those analysis. Whether
7 markers." 7  they are economic or scalable enough isa
8 A. Yes, | seethat. 8 different question.
9 Q. Andthen it goeson to say: 9 Q. Could Thermo Fisher's sequencers
10 "To our knowledge, thisis the 10  beeconomic or scalable enough if an MCED test
11 first report detailing ctDNA detection 11  developer was choosing to pursue a
12 in atrue BC screening setting using any 12 decentralized strategy as opposed to a
13 ctDNA technology." 13 centralized strategy?
14 Do you see that? 14 MR. ANDREW: Objection. Compound.
15 A. | seethat. 15 Callsfor speculation.
16 Q. SoExhibit 2 indicates that 16 A. It'spossible that would choose to
17  Thermo'slon AmpliSeq HD canbeusedinearly |17  bethe case, but we don't believe the market is
18  screen detection of breast cancers, correct? 18 going to evolve that way in the near-term.
19 MR. ANDREW: Objection. The 19 Q. Do you know how the market will
20 witness has said he's not familiar with 20 evolveinthelong term?
21 the document, nor did he write it. 21 A. No, wedo not.
22 Lacks foundation. 22 MS. RATHBUN: Let's please mark as
23 A. Theauthors of the article state 23 Felton Exhibit 3 Tab 5.
24  that. 24 (Document marked as Felton
25 Q. And so -- strike that. 25 Exhibit 3 for identification)
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Page 70 Page 72
1 Q. Sothisexhibit, Felton No. 3, is Do you see that?
2 Batesstamped Thermo-GRAIL_01155694. A. Yes, | seethat.
3 Do you see that? H I
4 A Yesldo I
5 Q. Do you recognize this document? B
6 A Yesldo, I
7 Q. What isthis document? I
8 A. It'saclinical next-generation Q. Would MCED tests fit within Thermo
9  sequencing division strategic planning outline Fisher's definition of clinical oncology?
10  from October of 2020. A. MCED would fit in the definition
11 Q. Anditusestheterm "STRAP' on of clinical oncology, yes.
12 thefirst page. What does"STRAP" mean? B
13 A. STRAPisstrategic planner. ]
14 Q. Wereyouinvolved in creating this ]
15  presentation? A. Yes, | seethat.
16 A Yeslwas I I
17 Q. Let'sgotosdlide4that endsin ]
18  Batesstamp 01155697. Let me know when you're [
19 there -
20 A Yes ]
H ... |
B Do you see that?
H I A. Yes | seethat.
H I H
H L

Page 71
Do you see that?

A. Yes

Q. Whatisclinica oncology?

A. Clinica oncology in our
definition is the routine use of
next-generation sequencing to generate patient
results as opposed to research results.

MR. ANDREW: Object to form.

MR. ANDREW: Object to form.
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MR. ANDREW: Object to form.
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Page 75
MR. ANDREW: Object to form.

Q. Ifwecouldturntodide?. The
first section of thisdlide 7 in Exhibit 3 says
"Business Performance and Outlook."

Do you see that?

A. Yes | do.

Q. Thefirst bullet there says:

S Al essssm-- .
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Page 77
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A. Yes |do

Q. Canyou explain that bullet to me?
What does this mean?

A. The customer segments that we have
been successful in have been in the routine
clinical oncology setting, and therefore, we
have been acquiring and retaining more
customers in that segment rather than in the
research segment, because the platforms we have
are better suited to that market segment than a
purely research-based segment.

Q. Thebullet underneath that says:
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Page 78
"Recently launched Genexus
platform is the next step in this

journey and on roadmap to become leader

in IVD Oncology."

Do you see that?

A. Yes, Ido.

Q. Whatis IVD oncology?

A. IVD oncology refers to regulated
tests that are approved by regulatory bodies
around the world. So the U.S. FDA; EU,
European Union; China; Japan. In vitro
diagnostic is the acronym.

MR. ANDREW: Object to form.
E Now let's turn to page -- let's
turn to slide 11, please.
Do you see slide 11, Bates ending

in 704, entitled "Summary of Key Trends"?

A. Yes, Ido.

Q. And on the left-hand side there's
a column, and I'd like you to take a look at
the row that says "Technology/Innovation."

A. Okay.

(=T T I e Y R L I S
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Page 80
Q. Dr. Felton, does Thermo Fisher
believe that today -- sorry.
Sitting here today, does Thermo
Fisher believe that the market for multi-cancer
early detection tests will be larger than all
other clinical oncology tests combined?
MR. ANDREW: Objection. Calls for
speculation.
A.  We do not know that. We speculate
it's going to be a large market, but we don't
know that it's going to overtake all other

B
2
-
©

MR. ANDREW: Objection. Calls for
speculation. Leading.

Page 79

. .
F

Do you see that?
A. Yes, Ido.
Q. Over in the right-hand column it
says "Business Response."
Do you see that?
A. Yes, Ido.

A. Yes, Ido.

11
12
H
H
|
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H
H
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MR. ANDREW: Objection. Leading.
Calls for speculation.

Q. Is Thermo Fisher concerned that --
well, strike that.
Let's look at slide 25, Bates
number ending in 718.
Do you see slide 25?

20 A. Yes, Ido.
21 Q. And this slide is called "Expand
MR. ANDREW: Object to form. 22 to Applied: Where We Should Play (sic)."
23 Do you see that?
24 A. Yes, Ido.
. |25 Q. Can you explain this slide to me?
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Page 82
A. Yes. Thisdideisan assessment

of market segments by size. The size relates
-- the size of the circle relates to the

overall size of the market, and the axes refer
to the degree of differentiation of our
productsin that market segment; onthe Y axis
and on the X axis, how much development is
required related to our technology platforms.

|
|
|
|
|
|
|
|
|
H
H
12
13
14
15
16

g
3

A. Correct.
MR. ANDREW: Objection to form.
Q. Andjust for the record, what is
NIPT testing?
A. NIPT testing refersto

1
2
3
4
5
6
7
8
|
H
H
H
H
H
H
H
[ | 17  non-invasive prenatal testing of pregnant women
[ | 18 viadetection of circulating tumor-derived DNA
[ | 19 intheblood.
B 20 Q. How many competitors does Thermo
[ | 21  Fisher havein the NIPT testing space?
[ | 22 A. Multiple. I don't know the exact
B 23 number.
[ | 24 Q. Isit morethan ten?
H BB 25 MR. ANDREW: Object to form.
Page 83 Page 85
| H 1 A. 1 would guess around that number.
| D 2 O Okay. Andisoneof those
| I | 3 competitorsllumina?
1 4 A. Yesitis.
5 MR. ANDREW: Objection. I
6 Mischaracterizes the testimony. |
| H |
1 I |
1 I |
H D 10 MR. ANDREW: Objection. Leading.
I BN 0§ -
[ | H DS MR. HARKRIDER: We have been going
[ | B s 13 I think for I think alittle bit over an
H D 14 hour. Do you think we can take a break
H 15 sightly before 1:307
B 16 MS. RATHBUN: Yes. | just havea
[ | H D 17 few more slides and then we'll be done
B 18 with this document and we can take a
[ | | 19 break.
20 Q. Let'slook at slide 26. It ends 20 MR. HARKRIDER: Okay, good.
21 21 BY MS RATHBUN:
[ | 22 Q. Let'slook at Page 31 which ends
23 23 in724. Thisdlideisentitled "Financia
24 24 Summary."
[ | 25 Do you see that?
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Page 86 Page 88
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MR. ANDREW: Objection. Leading,

Q. Let'slook at Page 64. Scroll
down and I'll give you the Bates. The Bates
ending in 759.
Do you seethat dlide, Dr. Felton?
A. Yes.
Q. Andthisdideistitled "NGS
18 Market Growth By Competitor (2015-2019)."
19 Did | read that correctly?
20 A. Yes, | seethat.
21 Q. Andif youlook on the right-hand
22  sideof thisdlide, it says, "Share Gain
23  (Loss)."
24 Do you seethat?
A. Yes | do.
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Page 89

MS. RATHBUN: All right. | think
thisisagood timeto take a break.

MR. HARKRIDER: Do you know how
much longer you're going to be going
12 after lunch?
13 MS. RATHBUN: | think I might have
14 an hour. Probably not so much, but I'd
15 liketo leave myself that.
16 MR. HARKRIDER: Okay, great. So
17 why don't we come back at --
18 THE VIDEOGRAPHER: Do you folks
19 want to go off the record?
20 MR. HARKRIDER: Yes. Sure. Will
21 2:15 give you enough time, Andy, or do
22 you need until 2:30?
23 THE WITNESS: Yes.
24 MR. HARKRIDER: Okay. Great. Why
25 don't we come back at 2:15 if that works

23 (Pages 86 - 89)

UI I I
o
<
o
<
i
0
| |
)
'5 ey 1 1 1 1| | | |

=
[N

A. Yes | do.

NAHEEEEEEEE A - s H Y EEEEEEEEEEEEEE e cmmmw
[ |
N
a1

| [ [

= z
2 X
> >
Z =z
v O
r”H m
S =
o) o)
. .
8 8
o o
> >
— m
g S
g 3
>

«Q

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

PX7097-024



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 109 FudlieusLic *

CONFIDENTIAL

Page 90 Page 92
1 for everyone. 1 Q. Why has Thermo Fisher been able to
2 THE WITNESS: That's 11:15 2  increaseits market sharein the clinical
3 Cdliforniatime, right? 3 oncology segment?
4 MR. HARKRIDER: 2:15is11:15, 4 MR. ANDREW: Objection. Form.
5 right. 5 A. Our belief isthat we have
6 THE VIDEOGRAPHER: Doesanybody | 6  developed systems, software and reagents that
7 object to going off the record now? 7 areapplicablefor routine use. Each caseis
8 MR. ANDREW: No. 8 inclinical oncology, and we have, therefore,
9 MS. RATHBUN: No. 9 attracted and retained customers at a higher
10 THE VIDEOGRAPHER: Thisistheend | 10 rate.
11 of media number two. Thetimeis 10:28 11 Q. What do you mean "applicable for
12 am. We are off the record. 12 routine use"?
13 (Luncheon recess taken at 10:28 13 A. Routine use we define as
14 am.) 14  patient-based reporting of routine testing
15 15  results, primarily for those in the therapy
16 16  selection space.
17 17 Q. Why do you think Thermo Fisher has
18 18  been better than Illumina at attracting and
19 19 retaining customers at a higher rate in the
20 20  clinical oncology segment?
21 21 MR. ANDREW: Objection.
22 22 Mischaracterizes the testimony.
23 23 A. Sowebelieve that we have been
24 24 successful in that space given the features
25 25 that we have developed, both in the assays and
Page 91 Page 93
1 AFTERNOON SESSION 1 requiring small amounts or minimal amounts of
2 (Whereupon proceedings resumed at 2  sample, the turnaround time to the result, and
3 11:16 am.; appearances same as hoted) 3 thesimple work flows that we employ.
4 THE VIDEOGRAPHER: Thismarksthe | 4 Q. What types of features has
5 beginning of media number three. The 5  Thermo Fisher developed that have made it
6 timeis 11:16 am. We areon the 6  successful inthe clinical oncology space?
7 record. 7 A. Thereare anumber of things
8 BY MS.RATHBUN: 8 related to the platform itself. So the
9 Q. Thank you. Dr. Felton, welcome 9 platforms have minimal hands-on time.
10  back. 10 So, in particular, the library
B 11  prep part of the NGS workflow has alow
[ | 12 hands-on time and can be easily augmented. The
[ | 13 systemsthemselves hands-on timeislow, and we
B 14  aso automate the process of generating results
[ | 15 fortheusersin that clinical oncology routine
[ | 16  pathology setting.
H H
H H
H H
H H
[ | 21 MR. ANDREW: Objection. Form.
H H
23 MR. ANDREW: Objection to form. [ |
H H
H H
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Page 94 Page 96
I B D . seodion
1 2 A I donitknow.
1 3 Q. Would it be within the next oneto
1 4 threeyears?
| B 5 MR. ANDREW: Same objection.
1 6 A. Sameanswer. Likely, but we don't
1 7 know in detail
8 MR. ANDREW: Objection to form. 8 Q. Doyouview Omniome, Ultima and
| B 9  Apton as potential competitors to Thermo Fisher
H D | (0  intheNGSinstrument market?
H D 1 MR. ANDREW: Objection. Compound.
B Bl 12 A.  Yes, should they be successful in
13 Q. Arethere any other companies 13 commerciaizing aplatform, they would be a
14  developing sequencers who are trying to come 14  competitor.
15 ontothe market currently? 15 Q. All three of them would be
16 MR. ANDREW: Objection. Form. 16  competitorsif they're successful in
17 A. Weareaware of anumber of 17  commerciaizing; isthat right?
18 companies who are trying to develop sequencing |18 A. Correct.
19 platformsin the market, yes. 19 Q. Do youview Omniome, Ultimaand
20 Q. Which companies are those? 20  Apton as potential competitorsto Illuminain
21 A. | think I've got three examples. 21 the NGSinstrument market?
22 Omniome, Ultimaand Apton BioSystems. 22 MR. ANDREW: Objection. Compound.
23 Q. Andhow long -- sorry, let me 23 A. Yes, provided they would go to
24 dtart over. 24 commercial release, then we would view them as
25 When do you anticipate Omniome's 25  being competitors.
Page 95 Page 97
1 platform will enter the market? 1 Q. Inyour view, isacompany only a
2 MR. ANDREW: Objection. Callsfor 2  competitor after it achieves acommercial
3 speculation. 3  release of aproduct?
4 A. | don't know the answer to that 4 MR. ANDREW: Objection. Form.
5 question. 5 A. That'sadifficult oneto answer.
6 Q. Do you think it will be over the 6  They can till be acompetitor without anything
7  nextone, two, three years? 7  onthemarket. But from acommercial sense,
8 MR. ANDREW: Objection. Callsfor 8 they're not really competing unless they have a
9 speculation. 9  product to sell.
10 A. My guesswould belikely in the 10 Q. Okay.
11 next threeyears, but | don't know in detail. 11 MS. RATHBUN: Can we please mark
12 Q. What about Ultima's platform, when| 12 as Exhibit 4 Tab 7.
13 doyou believe they will come to market? 13 (Document marked as Felton
14 MR. ANDREW: Objection. Callsfor 14 Exhibit 4 for identification)
15 speculation. 15 A. Yes, | seeit.
16 A. | don't know the answer to that 16 Q. For therecord, thisis Bates
17  one 17  stamped Thermo-GRAIL_00183972.
18 Q. Doyou bdieveit will bewithin 18 Dr. Felton, do you recognize this
19 thenext oneto three years? 19  document?
20 MR. ANDREW: Same objection. 20 A. I'dliketo take aminute to look
21 A. Again, likely, but unknowntous. |21 throughit, please.
22 Q. What about Apton, how long before | 22 Q. Sure. Go ahead.
23 Apton's platform enters if market, do you 23 A. | recognize someof it. | don't
24 think? 24 recall the whole document.
25 MR. ANDREW: Objection. Callsfor 25 Q. Doyou know if you had any part in
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1  creating this document? 1 itwantedto focuson, it could target those
2 A. There are some piecesthat | know 2 genesinitspanel, correct?
3 | created. 3 MR. ANDREW: Objection.
4 Q. Okay. Which piecesdid you 4 A. Thatiscorrect.
5 create, just generaly? 5 Q. Soif multi-cancer early detection
6 A. Thesdlide, Page6 and 7, | know, 6 test developers used more targeted panels, then
7  were created by me. 7  they could fall within the sequencers on the
8 Q. Takealook at dlide8 endingin 8 left-hand side of thisslide; isthat right?
9 Bates979. 9 MR. ANDREW: Objection. Form.
10 A. Yes, | seethat. 10 A. Sotechnicdly if they had
11 Q. Canyou explainto me what the 11  interrogated a small region of the genome, yes,
12  dide shows? 12 they could use the sequencers on that side to
13 A. It showsthe NGS sequencing market 13 determinethat answer. That still would not
14  readlly divided into two distinct spaces, one 14  potentially makeit an economic or viable
15 being focused on so-called targeted sequencing 15  solution, depending on how many patient samples
16 that deals with small and midsized gene panels. 16  need to beinterrogated at one time.
17  And then the second part of the market focused 17 Q. Andso, if fewer patient samples
18 onlarge gene panels, whole genome sequencing, |18  needed to be interrogated at one time for an
19 whole exome sequencing and the like, currently |19  MCED test, would that make it more likely that
20  dominated by llluminaand BGI with some other |20 an MCED test developer or -- sorry, let me
21  players potentially coming to the market. 21  dtart that again.
22 Q. Sowhat isatargeted panel? 22 If fewer patient samples needed to
23 A. A targeted panel isan assay 23 beinterrogated at one time for an MCED test,
24 designed to interrogate arestricted set of 24 would that make it more likely that
25 genesor aportion of the genome. 25  Thermo Fisher sequencers could be used to run
Page 99 Page 101
1 Q. Andtargeted panelscanbeusedin | 1  the MCED tests?
2  clinical oncology applications, correct? 2 MR. ANDREW: Objection. Callsfor
3 A. Correct. 3 speculation.
4 Q. So, for example, acompany 4 A. Speculating that it would be able
5 developing multi-cancer early detectiontest | 5 touseasmall number of patient samples, that
6  knew which set of genes or portion of the 6 istechnically possible, but that's not the way
7 genomeit wanted to interrogate, it couldusea 7  we believe the market will evolve.
8 targeted panel for that, couldn't it? 8 Q. Do you think that it will be
9 MR. ANDREW: Objection. Calsfor 9 important for MCED test developers to
10 speculation. 10  eventually decentralize their tests and make
11 A. If theanswer could be defined 11  them closer to the patients?
12 within atargeted portion of the genome, then,| 12 MR. ANDREW: Objection. Form.
13 yes, that'strue. 13 A. Wedo not know the answer to that.
14 Q. Would you agree that as test 14 Q. Do you think that would be a good
15  developerslearn more about which markersin 15  thing?
16 theblood are most relevant for multi-cancer | 16 MR. ANDREW: Objection. Form.
17  early detection tests, they can move towards | 17 A.  Cancer tests closer to the patient
18 targeted panels? 18 aregeneraly agood thing. That isour view
19 MR. ANDREW: Objectiontoform. |19 onall typesof cancer testing in the market.
20 A. Not having agreat deal of 20 Q. Butright now it'stoo early to
21 knowledge of how that market defineswhat a| 21 know which way the market will develop; isthat
22  large pand is, | don't know the answer to 22 right?
23  that. 23 A. Thatiscorrect.
24 Q. Butif the multi-cancer early 24 Q. Now, we have been talking about
25  detection test, again, knew which set of genes| 25  high throughput sequencers and how high

26 (Pages 98 - 101)

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

PX7097-027




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 112 dPilalieusLic *
CONFIDENTIAL

Page 102 Page 104

1  throughput sequencers may or may not be more |

2  appropriate for running tests that have more 2 MR. ANDREW: Objection to form.

3 pdients, correct? |

4 A. Yes, we have been talking about |

5 that. |

6 Q. |Ifyoucouldturntoslide3on |

7  Exhibit 4 in Bates ending 974. 7 Q. Isitimportant for

8 A. Sorry, apologies. Slide 3? 8 Thermo Fisher'scommercial strategy that its

9 Q. Yeah, dide3-- 9 platformsare sort of right sized for its
10 A. Page3? 10 customers?
11 Q. 3, yeah. Thetitleis 11 MR. ANDREW: Objection to form.
12 "Competitors market share by technology: NGS |12 A. Canyou clarify that question for
13  research & clinical.” 13 me? | just want to make sure | understand it.
14 Do you see that? 14 Q. Sure. Wdll, isit economically
15 A. Yes, | seethat. 15 efficient for acustomer using Illuminas
16 Q. Now, if you look on the right-hand 16  sequencersto be running those sequencers at
17  side, the bottom corner, it Says "key factors 17 50 percent capacity?
18  moderating growth include.” 18 MR. ANDREW: Objection. Form.
19 Do you see that? 19 A. Sothe capacity utilization
20 A. Yes. 20 questionisafunction of both the actua
21 Q. And thefirst bullet there says: 21 number of samples or the assays that the
22 "Excess capacity on the existing 22 customer has, and the manpower they have to run
23 installed base with approximately 1/3 of 23 the system, depending on how many times they
24 labs running their instruments at only 24 canturnit over during a given period of time.
25 20 to 50 percent full capacity (mostly 25 So its dependent on both elements,

Page 103 Page 105
for [llumina)." whether it's the staff are available to run it
Do you see that? multiple times per unit time and the capacity

A. Yes, | seethat. can be filled up.

H H .
. I
... | I
I I

MR. ANDREW: Objection. Form. ]
H MR. ANDREW: Objection. Form.

Q. Why isthat afactor moderating
the growth of -- let me strike that.
Isthat afactor that moderates
the growth of [Ilumina's market share?
MR. ANDREW: Objection. Form.

A. It would be afactor that would
moderate any company's growth share, because
presumably it's directly linked to utilization
of the platform. When the platformis
100 percent utilized, you then need to purchase
more platforms.

Q. And Thermo Fisher also hasarange
of platforms with different outputs; is that
right?

A. Thatistrue, but the range of
outputs is much less than the range of
I1lumina’s outputs.

| NS RN ] | e
[ | | | BNESEES | | [ ] | ST T s
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| 1 B I

| . 00O

| 1 B I

| 1 I
| 1 I

| 1 I

| 1 I
| 1 I

i 1 B I
10 Q Oka. H
11 MS. RATHBUN: Could we mark as [ | B
12 Exhibit5Tab, please H
13 (Document marked as Felton H D
14 Exhibit 5 for identification) B s
15 Q DoyouseeExhibit5? H
16 A. Yes | do. B B
17 Q. Thisis Bates stamped H H
18  Thermo-GRAIL_00036643, and itisapresentation | | NG
19 titled "CSD - Strategy and Bus Dev Review" H e
20  dated March 20, 2020; isthat right? [ | B
21 A Thatiscorect H
22 Q. Areyou familiar with this H D
23 document? H B I
24 A Yeslam H
25 Q. Didyou help create this document? H D

Page 107 Page 109

1 A No,ldidnt. 1

2 Q. How areyou familiar with this | B

3 document? 3 Q. Let'slook at Page 24, which ends

4 A. Fromreview of the document with | 4  inBates 666.

5 theauthors, 5 A. Yes | seeit.

6 Q. Il'dliketoturnto Page 20. Let | B

7  meget thereand I'll give you the Bates 1

8 number. The Bates ending in 662. | ]

9 A. Yes, | seethe page. | B
10 Q. Andthisdlideiscalled "NGS [ ] B
11 Patform Companies:. Closed and Late Stage ||} |
12 Dedls" correct? H Bl
13 A. Yesitis. [ | H B
14 Q. Canyou describe this slide for [ | B D
15  me? H I
H _H H B I
H N § ——
H I = I
B B H I
H I H B
|| H I H
|| H I - 000
H I I B I
H I H
H H
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Page 110 Page 112
| B S 1 Q. If you could scroll back up to the
1 Il 2 Page 26, and that's the page ending in 668.
1  § 3 A Yeslsetha
I I ] I
1 . |
1 B 6 Do you see that?
| B 7 A.  Mm-hmm.

8 Q. How arelSPsused inthe NGS | |

9  sequencing workflow? | [ |
10 A. lonosphere particles, the |SPs, [ |
11  areused to attach DNA fragments that are [ |
12 subject to clonal magnification and then 12 Q. Anddoyou seein the sort of
13 sequencing. 13  second paragraph thereit says:
14 Q. I'dliketo direct your attention 14 "NGS system with goal of high S/N
15 todide28. 15 (to enable higher accuracy, lower
16 A. Yes, | seethat. 16 cost)."
17 Q. Thetitle, just for the court 17 A. Yes.

reporter, thisis 670 is the Bates number. 18 Q. What does"S/N" mean?

=
[{e}

A. Signa-to-noiseratio.
Q. Why does a high signal-to-noise

N
o

21  ratio enable higher accuracy and lower cost?
Isthat right? 22 A. Accuracy isafunction of noisein
A. That'scorrect. 23 thesequencing signal. So lower noise means
B 24 higher accuracy, and therefore, less sequencing
25  to get the same quality of sequencing read.

Page 113

Do you see that?
A. Yes, | seethat.

I‘-l _
O
o
<
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c
=
o | I
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NN | | | P AR EEd | | e

<
R
:

>

MS. RATHBUN: All right. Let's
mark as Exhibit 6, Tab 9, please.
(Document marked as Felton
Exhibit 6 for identification)
Q. | haveit. Doyou haveit?
A. Yes
Q. ThisisBates stamped

Do you see that?
A. Yes | do.

EEEEEEEEEEEEEEE . . s EH G CEEE S
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Q. Areyou familiar with this
presentation?

A. Yes, | believe so.

Q. Let'slook at Page 3 of this
document, ending in the Bates 3717

A. Yes, | see

Q. The second section on thisdlide
-- well, so let me back up.

H I
.
I

H I
]

- ]
|

I

Do you see that?

A. Yes | do.
Q. What does that mean?

]
I
I

Do you see that?

|
|
1
|
|
1
|
|
9
10
11
|
|
|
|
|
|
|
|
|
|
|
|
|
||
1
|
3
4
5
6
7
8
9

> -I
<8
Bs
S_C
° 8
=
a2
-~

d

Page 117
H I
.
Do you see that? MS. RATHBUN: Okay. Let'sgo
A. Yes | do. ahead and mark as Exhibit 7 Tab 12,

Q. Whatis"SSF'?
A. SSFis South San Francisco.

please.

(Document marked as Felton
Exhibit 7 for identification)

MS. RATHBUN: For the record, this
is a presentation produced natively with

>RXAHTEEEE S HEE  CAlemm i o omm | HHESEANEEEEENE S CEl e 002 0o -

10 the Bates stamp Thermo-GRAIL_00308779.
11 It'stitled, "Partnering Strategy; March
Q. Okay. Thank you. 12 2020."
13 Q. Doyou seethat?
14 A. Yes | do.
15 Q. Areyou familiar with this
MR. ANDREW: Objection. Form. 16  presentation?
17 A. Yes | am.
18 Q. Didyou help create this
19  presentation?
20 A. Yes, | did.
H
H
H
MR. ANDREW: Objection. Callsfor 24 Do you see that?
speculation. 25 A. Yes | do.
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Page 118 Page 120
| H 1 A. Yes | do.
I I 1 H
1 1 I
4 MR. ANDREW: Objection to form. | B
| H 1 .
I I |
1 I 1 I
| H 1
1 1 I
H . H H
H B B
H B e .
H I H
H H H N
H H H H
H B 16 Q. And since the transaction between
[ | ] 17 GRAIL and Illuminawas announced, have
[ | ] 18  companies developing NGS instruments received
H 19 funding?
B ] 20 MR. ANDREW: Objection. Form.
[ | I 21 A. Isyour question have any NGS
22 Do you see that? 22 development instruments companies received
23 A. Yes | do. 23 funding?
[ | B D 24 Q. Sincethe acquisition was
H I 25 announced, yes
[ ] Page 121
1 I 1 A Yes they have
2 MR. ANDREW: Objection to form. 2 Q. Which companies have received
| B s 3 funding since the transaction was announced?
1 D 4 A. | don't know in detail, but |
1 5 assumethat it's true that funding has been
1 I 6  going to companies.
| B 7 Q. Why do you assume that it's true
1 I 8 that funding has been going to companies
| ] 9  developing NGS platforms?
[ | ] 10 A. Our belief isthat the market
11 Do you see that? 11  viewsthe technology landscapeis still being
12 A. Yes | do. 12 indevelopment, and therefore, there's still
[ | B 13 opportunity for investment and new
H I | 14 technologies
H . 15 Q. Areyou aware of the company
H 16 GenapSys?
17 MR. ANDREW: Objection. Form. 17 A. Yes | am.
B B 18 Q. And GenapSysisdeveloping an NGS
H 19 platform; is that right?
H D 20 MR. ANDREW: Objection. Form.
B B 21 A. They aredeveloping an NGS
N I 22 plaform, yes
[ | I 23 Q. Areyou aware that last week
B ] 24 GenapSysraised $70 million in its Series D
25 Do you see that? 25  financing round?
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Page 122 Page 124
1 MR. ANDREW: Objection. Form. 1  multi-cancer early detection-based tests.
2 A. No, | actualy wasn't. | wason 2 Q. Areyouawareif the FDA has any
3 vacation last week, so | missed that. 3 approval process for multi-cancer early
4 Q. Lucky you. Now you know. 4 detection-based tests?
5 Areyou aware of acompany called 5 MR. ANDREW: Objection.
6  Singular Genomics? 6 Specul ation.
7 A. Yes, I'maware of that. 7 A. Actudly, no, I'm not.
8 Q. And Singular Genomicsisalso | B
9  developing an NGS platform; isthat right? 1 I
10 A Ibdievesn H
11 Q. And thisweek Singular Genomics B
12  raised over aquarter-of-a-billion dollarsin [ | ]
13  itsIPO; isthat right? B B
14 MR. ANDREW: Objection to form. B D
15 A |wasnotawareof that .
16 Q  Now, based on your experience, H
17 investorsinvest when they think aproduct will ||l | I
18  become vauable, right? 18 Q. Dr. Felton, are you familiar with
19 MR. ANDREW: Objection. Form. 19  StrataOncology?
20 A. | would speculate investorsinvest 20 A. Yes lam
21  inthingsthat they can get areturn on their 21 Q. Andwhat's Strata Oncology?
22 money for, yes. 22 A. StrataOncology isasmal, |
23 Q. Thermo Fisher has obtained 23 guessyou would classthem asaclinical
24 premarket access approval for its PMG Dx 24 referencelab, who executes oncology testing in
25  platform, right? 25 acentraized facility.
Page 123 Page 125
1 A. That would be PGM Dx platform. 1 Q. What type of oncology tests does
2 Q. PGM, thank you. 2 Strata Oncology have?
3 If | used PMA as a shorthand for 3 A. They primarily utilize a300 to
4 premarket access approval, do you understand 4 500 gene panel for solid tumor testing.
5 what | mean? | |
6 A. Yes. If by that you mean Class 3 |
7  FDA premarket approval, yes. | [ |
8 Q. And Thermo Fisher developed the |
9  first NGS-based multi-market companion 9 MS. RATHBUN: Can we please mark
10 diagnostic test for the oncology market, 10 as Exhibit 8 Tab 8. Let me make sure.
11 correct? 11 We might have already marked Tab 8.
12 MR. ANDREW: Objection to form. 12 Okay. Sorry.
13 A. Thermo Fisher developed the first 13 Q. Canyoulook at Exhibit 5, please.
14  FDA-approved multi-market companion diagnostic 14  Slide 12, which is the Bates ending in 654.
15  for the NGS market, correct. H
16 Q. Butthereareno MCED tests that H
17  havereceived PMA approval, correct? 17 Do you see that?
18 A. Not to my knowledge. 18 A. Yes, | do.
19 Q. Andit'snot entirely clear to you [ | B
20  what the FDA approval path would befor MCED ||}
21 tests,isit? H I
22 MR. ANDREW: Objection. Leading. [ | B
23 Foundation. 23 Q. Turning to the next dlide,
24 A. Sowearenot aware of what FDA's B D
25  view ison the approval process for H D
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Q. Whatis"CPI"?

A. | actually don't know what the
acronym stands for, but the intent is the
current inflation rate.

<
N~ ey 1 1 1 1 1 1 I | N | O N .
HEE  cEEEEEEEEEEEN EEEEEEEEEEEEEEEEN

R. ANDREW: Objection. Form.

Hpn | (| | | | | L
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I Page 129
H I I
H N I
] I
| I
| H
L I
= [ ] I
B |
I MR. ANDREW: Objection. Form.
B . H I
I H
00000000 ] I
B H I
I H
H I
B H I
I H
B I
I o
000 e
B Do you see that?
I A. | do.
I H I
L o 000 |
MR. ANDREW: Objection. Form. -
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Page 130 Page 132
. 1 .
I 1 I
] 1 H I
] 1 I
] 1 I
] 1 I
] 7 MR. ANDREW: Objection. Form.
] | H I
H I 1 I
I H I
O] H I
] 12 MS. RATHBUN: Let'sgoto dide
H I | .
I | I
I E I
I, | Q. Do you seethat?
- 17 A. Yes
H | H I
I | H I
I e
| | H
Do you see that? H I
A.  Yes, | seethat. | H I
H
H I

Hpn | | [ | | |
<
5 i
>
z
o
:
o
Ky
g
2
>
.
o
3 I
||‘-I HEEpEnE -I
O
o
E I
o
c
=
| ‘ ‘l | | |
)

A. Yes | do.
MR. ANDREW: Objection to form.
Objection; callsfor alegal conclusion.

H>» ) AEEEE-EEEEEEEeseeseeeees HE ) CEEEEEEEEEEE e mmmm
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Page 134 Page 136

I‘.
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c
=
| |
S

A. Yes | do.

Do you see that?
A. Yes | do.

Page 135

MR. ANDREW: Objection. Form.

Do you see that?
A. Yes | do.

|
|
|
4
5
|
|
|
|
||
| |
| |
| |
| |
| |
||
| |
| |
| |
| |
| |
| |
| |
| |
||
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1 1 Q. Dr. Felton, do you recognize this
1 2 emal chain?
1 I 3 A. | don't specifically remember it.
| B 4 Yes, I've got knowledge of the
1 5  recipientsof the e-mail, but | just don't
1 B 6 remember it in great detail.
| ] 7 Q. Okay. Well, let'slook at the
| s 8  second to last pagefirst. There'san e-mail
| ] 9  from David Schodin, dated March 31, 2018, to
10 Do you see that? 10 Harvey, Kevin.
11 A. Yes | do. 11 Kevin Harvey rather. Sorry. Who
[ | B 12 isKevin Harvey?
H D 13 A | actually donitrecall,
H D ¢ Q. Do you see he hasa Thermo Fisher
B S 15 email address?
16 MR. ANDREW: Objection. Form. 16 A. Yes, | do.
[ | B 17 Q. Do you know who David Schodin is?
H D 18 A. | don't know that either. | don't
H D 10 know.
[ | B 20 Q. Doyou seeonthecclinehehasa
H D 2l Neteraemail address?
B | 22 A. Yes | do.
H H H H
H . H .
H I H I
. I
| H 1 I
1 I | H
1 . | H
4 MR. ANDREW: Objection. Form. 1
| H 1 .
1 I 1 I
7 MS. RATHBUN: We have been going 1 BB
8 for alittle bit over an hour, but | | ]
9 just have one more section to go. Do | H B
10 you want to take a quick break now or 10 MR. ANDREW: Objection. Form.
11 maybe we can take a break after I'm 11 A. That's correct.
12 done? 12 Q. Then scrolling up to the next
13 THE WITNESS: | can keep going. 13 email intime, it'sfrom Abhay Kumar to you on
14 MS. RATHBUN: Okay. Great. Is 14 April 6, 2018.
15 that al right with everybody else? 15 Do you see that one?
16 BY MS.RATHBUN: 16 A. Yes, | do.
17 Q. Allright. Sol'dliketo mark as [ | B
18 Exhibit8, Tab 15, plecce N I
19 (Document marked as Felton [ | I
20 Exhibit 8 for identification) [ ] ]
21 Q. Let meknow when you haveit, B I
22 Dr. Felton. [ | ]
23 A. Yes. | haveit now. [ | B I
24 MS. RATHBUN: Thisisan e-malil B H S
25 Bates stamped Thermo-GRAIL_00265386. ||}
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1 | H
2 MR. ANDREW: Objection. 1
3 Foundation. 1 I
4 A. Sorry, Anna, canyou pleaserepeat | | |
5 that? 5 Q. Dr. Felton, you don't think that
| B 6 Illuminas acquisition of GRAIL will impact
1 B | | innovation in the MCED testing space, do you?
1 I MR. ANDREW: Objection. Form.
1 9 A. Webelieve that we continue
B I 10  innovation in the MCED testing space.
11 MR. ANDREW: Objection. Lacks |11 Q. Whyisthat?
12 foundation. Callsfor speculation. 12 A. It'salarge potential market, and
B B D 13 there are anumber of players who wish to enter
H I 14 it
B B 15 Q. And so, those players will
H D 6 cottinuetoinnovatein order to enter the
B 17 market in economical ways, correct?
B I 18 MR. ANDREW: Objection. Form.
B ] 19 A.  We assume they would have to
B ] 20  innovateto enter in an economical way.
B ] 21 Q. Youdo not believe that the
B [ ] 22 transaction between Illumina and GRAIL will
B B 23 makeit harder for Thermo Fisher to enter the
H B DN 2 MCED s covect?
H I > MR. ANDREW: Objection. Form.
. Page 145
1 1 A. No, | don't believe it would make
| I | 2 teny hader or easier for us
3 MR. ANDREW: Objection. Form. 3 MS. RATHBUN: All right. | think
| H 4 we can go off the record.
1 5 THE VIDEOGRAPHER: Does anybody
1 I 6 object to going off the record? This
1 7 marks the end of media number three.
| H 8 Thetimeis 12:38 p.m. Weare off the
i I 9 recod
H DS 10 (Recess taken at 12:38 p.m. and
H 11 reconvening at 1:01 p m.)
12 MR. ANDREW: Objection. Form. 12 THE VIDEOGRAPHER: This marksthe
[ | B 13 beginning of media number four. The
H D 14 timeis 1:01 pm. We're on the record.
H D 15 EXAMINATION
H D 16 BY MR ANDREW:
H DN $ '  Q Helloagain Dr. Felton. |jus
B s 18  had some more questions to ask you.
B Bl 19 If you could please, I'd like to
20 Q. Thermo Fisher would be open to 20  refer you back to Exhibit 1 that GRAIL's
21  entering into discussions about how test 21 counsel introduced.
22 developers could reconfigure their assaysto 22 A. Yes, | haveit up.
23 runon Thermo Fisher's platforms, correct? 23 Q. Sothisisane-mail, and |
24 MR. ANDREW: Objection. Leading. 24 believe you were asked some questions about the
25 Callsfor speculation. 25 e-mail exchange between you and IraHerbst and

37 (Pages 142 - 145)

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

PX7097-038




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 123 FudlieusLic *

CONFIDENTIAL

© 0O ~NO O WNPR

el
)

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 146
Garret Hampton, among others; is that right?
A. That's correct.
Q. Soif youlook at Page 1 of
Exhibit 1, and that's Bates numbers ending 776.
About midway down the page, there's an e-mail
from Garret Hampton to you that was sent at
8:35 am. on Tuesday, October 27th.
Do you see that?
A. Yes
Q. Inthat email, Garret Hampton
writes, the third sentence reads:
"Regardless, seems like early
detection will be centralized for quite
along time."
What's your understanding of
what Garret Hampton meant by that?
A. My understanding of that was he
was referring to the early detection market is
likely to use a centralized testing model as
opposed to a decentralized testing model for a
long period of time to come.
Q. And do you agree with that
statement?
A. Yes, | agree with that statement.
Q. For how long do you think early

©O© O ~NO UL WNPE

el
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Callsfor speculation.
A. Our assumption isthat it would,
just like any other cancer testing,

Q. Andjust to be clear, when Garret
Hampton uses "early detection™ in this e-mail,
your understanding is that he's referring to
multi-cancer early detection; isthat right?

MS. RATHBUN: Objection. Calls
for speculation. Lack of foundation.

A. Yes. My assumptionishe's
referring to early cancer detection,
multi-cancer early detection.

Q. Andthat'swhat you'rereferring
to now as well, right?

A. Yes. Correct.

QOVWoo~NOOOUhWNEE
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Page 147
detectionislikely to use a centralized model?

MS. RATHBUN: Objection to form.

Callsfor speculation.

A. Inour opinion, at least the next
probably five years.

Q. Andwhy isthat?

A. Theplatformsthat most of the
centralized test developers are utilizing are
better suited to a centralized test market, and
the marketing conditions are such that it's
more advantageous for them to operatein a
centralized testing environment.

Q. Why doyouthink it will take five
years for that to change?

MS. RATHBUN: Objection to form.

Callsfor speculation.

A. Our guesswould be that it's going
to take time for the various technologies to
come to the market and for it to evolveto a
point where it's suitable for deployment at a
decentralized setting.

Q. Andwould amulti-cancer early
detection test require FDA approval to be
deployed in adecentralized setting?

MS. RATHBUN: Objection to form.

[ INPM | B [ [ [ [ e——

MS. RATHBUN: Object to form.

MS. RATHBUN: Objection to form
and mischaracterizes the testimony.

38 (Pages 146 - 149)

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

PX7097-039




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 124 FudlieusLic *

CONFIDENTIAL

© o ~NOoO N

PR
N R O

1111 | | B~~~

Page 150

Q. Okay. Andthenyour -- oh, I'm
sorry, just to clarify. | think you said
earlier that Garret Hampton is your supervisor;
isthat right?

MS. RATHBUN: Object to form.

A. That'scorrect.

Q. Andsodo you report directly to
Garret Hampton?

A. ldo.

Q. Whatishistitle?

A. Division president/clinical
sequencing division.

Q. Inthee-mail abovein which you
respond to Garret Hampton, and that's from 8:38
am. that same day, it reads:

MS. RATHBUN: Objection to form.
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testing segment; is that right?
A. Yes | was.

MS. RATHBUN: Object to form.

MS. RATHBUN: Object to form.

25 o . . .-

NRONNNRNNRERR R R B R
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Q. Okay. Thanks. You can set
Exhibit 1 aside.

Now | wanted to go back and look
at Exhibit 3 that was introduced by counsel for
GRAIL. Soif you could just open that up,
please.

A. Yes, it'sopen.

Q. Soif you could just scroll down
to dlide 25, please.

A. Yes, | havethat.

Q. Okay. Doyou seedlide 25?

For the court reporter, that's
Bates numbers ending 718.

So before | refer specifically to
the dlide, | believe you were asked some
questions earlier about Thermo's plansto
expand its offeringsin the clinical oncology

=
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Page 153

Q. What is heme oncology?

A. Heme oncology isthe development
of tests for hematological cancers, including
leukemias and lymphomeas.

Q. If I could then refer you to
dlide 25 in Exhibit 3, below the chart thereis
some language in bold which reads:

"We are playing in segments that
are aligned with our sequencing
capabilities."

Do you see that?

A. Yes | do.

MS. RATHBUN: Object to form.
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| 1 technical hurdlesin the developing of a
| 2 sequencing platform. | don't know of specific
| 3 hurdlesthat they have encountered.
| 4 Q. Todate, do you know what accuracy
| 5  Ultimahas been able to achieve on its NGS
6 MS. RATHBUN: Objection to the 6 plaform?
7 form. Foundation. 7 A. ldont.
| H B 8 Q. And areyou aware of the reads per
| B 9  runthat Ultimahas been able to achieve oniits
10 aside. 10 NGSplatform?
11 | have some questions now related 11 A. No. I'mawarethat they have a
12  tothe sequencing platformsthat you wereasked |12 500 gigabase, | believe, target, but | don't
13  about earlier. | believe you mentioned five 13 know how many reads they are anticipating.
14  different sequencing platformsthat are 14 Q. Do you know whether they have been
15 currently in development; Omniome, Element, 15 ableto hit that target or not?
16  Apton, Ultimaand GenapSys. Isthat the list? 16 A. 1donot.
17 A. | think those are the ones we 17 Q. Okay. Sothe next company that
18  discussed, yes. 18  you mentioned or that you spoke about with
19 Q. I'dliketo go through each of 19 GRAIL'scounsel isOmniome. Areyou familiar
20 theminturn. | can start with Ultima. 20  with Omniome's current development status?
21 Areyou familiar with Ultima's 21 A. I'm more familiar than | am with
22 current development status? 22 Ultima.
23 A. No, notin detail. 23 Q. What can you tell me about
24 Q. Do you know Ultima's projected 24 Omniome's current development status?
25 timelinefor acommercial launch of its 25 MS. RATHBUN: Objection to form.
Page 155 Page 157
1  seguencing platform? 1 A. | believethey aretargeting in
2 A. No, wedo not. | do not. 2 the approximately two-year timeframe to come to
3 Q. Do you know whether Ultima has 3 market commercialized, and that they
4  placed any prototype instruments with potential 4  potentially have some early collaborations with
5 customers? 5  customers on the ground.
6 A. | donot. 6 Q. And soisthat two years from now?
7 Q. Do you know whether Ultimais 7 MS. RATHBUN: Objection to form.
8 hitting itstechnical development milestones 8 A. Yes. Approximately.
9 currently? 9 Q. For Omniome, do you know if they
10 A. ldonot. Wecan only infer from 10 have placed any prototype instruments with
11  their purchase of materias from us, but we do 11  potentia customers?
12 not know in detail. 12 A. | don't know for sure. | believe
[ | 13 they may have some collaborations, but | don't
B 14 know if that involves placing of instruments
[ | 15  with customers or not.
[ | 16 Q. Do you know whether Omniomeis
B 17  hitting itstechnical development milestones?
[ | 18 A. 1donot.
[ | B S 19 Q. Do you know whether Omniome has
B 20 runinto any technica hurdlesin development
[ | B 21 of itsinstrument?
22 Q. Do you know whether Ultima has run 22 A. Again, the same answer, Jordan. |
23 into any technical hurdlesin development of 23 assumeadll technical developments of this
24 itsNGS platform? 24 nature include hurdles that have to be
25 A. | can assumethere are dways 25 overcome. | don't know specifically which ones

40 (Pages 154 - 157)

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

PX7097-041




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 126 FudlieusLic *

CONFIDENTIAL

© 0O ~NO O WNPR

=Y
o

11

AN
\‘

Page 158
that Omniome has encountered that were
significantly challenging to them.

Q. Do you know whether Ultima has
encountered any delays in its development
timeline?

A. | believe they have, but | don't
know in detail.

Q. What makes you say that you
believe that they have?

A. They have had some significant
changes in management over the last year or so,
which makes us believe that they're probably
not hitting their timelines.

Q. Areyou aware of whether they
actually revised their timeline?

MS. RATHBUN: Objection.
| am not.

A.
[
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A. No, | do not.

Q. Do you know what accuracy Element
has been able to achieve to date on its
instrument?

A. No, | donot.

Q. And do you know any of the
technical specifications related to Element's
NGS platform?

A. No, | don't recollect any of them.

Q. Okay. NextisAptum or Apton.
I'msorry. Isit A-p-t-0-n?

A. Yes Apton.

Q. Okay. The next company that |
wanted to run through these questions for is
Element.

Areyou familiar with Element's
current development status?

A. No, I'mnot.

Q. Doyou know Element's projected
timeline for commercia launch of its
sequencing platform?

A. No, | do not.

Q. And do you know whether Element
has placed any prototype instruments with
potential customers?

A. 1donot.

Q. Do you know whether Element has
been able to hit its technical development
milestones?

A. |dont.

Q. Doyou know of any specific
technical difficulties that Element has had in
development of itsinstrument?

St Elmeeeeesss A EBEEEEEEEENE
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Q. Do you know any of the technical
specifications related to Apton's NGS
sequencing platform?

A. Notin detail, no.

Q. Do you know whether Apton has
encountered any delaysin its development
timeline?

A. I'msurethey have, but | don't
know what they arein detail.

Q. And do you know what accuracy
Apton has been able to achieve on its NGS
platform?

A. No.

Q. Okay. Then| believe the last
company is GenapSys. Areyou familiar with
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1  GenapSys current development status? 1  roadmap discussion, so I'm not clear who

2 A. Yes. GenapSysisacommercialized 2 developed the dlide. It'sone of our software

3 platform. 3  teamleads.

4 Q. Okay. Do you know the technical 4 Q. Didyou review this dlide?

5  specifications on GenapSys platform? 5 A. Yes.

6 A. Yes. They havetalked about a 6 Q. Thecolumnsfrom left to right

7  1million, if I recollect correctly, a 7  show the different types of assays or tests

8  1million, 16 million read chip, potentialy up 8 that Thermo does; isthat right?

9 to,if | recollect correctly, something like a 9 MS. RATHBUN: Objection. Form.
10 48 million read chip that is all we've publicly 10 A. I'msorry, Jordan, by columnsyou
11  heard about. 11 mean?

12 Q. Isthe GenapSys platform an NGS 12 Q. Letmerephraseit. Atthetop of
13 platform? 13  thechart there are various columns. Oneis
14 A. Yesitis. 14  labeled "Saolid Tumor," the next is"Liquid
15 Q. Sorry, | seethat we might be 15 Biopsy, Small and Mid Size Panels."
16  running into the time that you need to jump to 16 Do you see that?
17  your call. So maybe we can take that break 17 A. | apologize. | waslooking at the
18  now. 18 wrong slide. That'swhy | was confused. So |
19 A. That would be great. Thank you 19 amnowondide7. Thisdidel did create. |
20 very much. 20 apologize.
21 THE VIDEOGRAPHER: Doesanyone |21 Q. Okay. | thought you had said that
22 object to going off the record? 22  previoudly.
23 Okay. This marks the end of media 23 Can you tell mewhat thisdlide
24 number four. Thetimeis 1:26 pm. We 24 shows, please?
25 are off the record. 25 A. Thisdide attemptsto show

Page 163 Page 165

1 (Recess taken at 1:26 p.m. and 1 different segments of the conical oncology

2 reconvening at 2:02 p.m.) 2 market space and the kinds of assays that might

3 THE VIDEOGRAPHER: Thismarksthe | 3  berun on oncology on each of the different

4 beginning of media number five. The 4 columns, and onthe Y axisisthe number of

5 timeis 2:02 p.m. We are on the record. 5 readsaparticular assay requiresin that

6 BY MR. ANDREW: 6  gspace. And there are some examples of assays

7 Q. Okay. Dr. Felton, | just have a 7 within the body of the chart itself.

8 few more questionsfor you. If you could 8 Q. Okay. So the different columns

9  please bring up Exhibit 4 that was introduced 9 aebasicaly different segments; is that
10 by GRAIL'scounsdl, and goto dlide 7. That's 10 right?

11  Bates numbers ending 978. 11 A. Different types of tests, which

12 A. Yes, | havethat. 12 somewhat equate to market segments, but not
13 Q. You created thisdlide; isthat 13  entirely.

14  correct? 14 Q. And do the number of reads

15 A. No, | didn't personally create 15  required generally go up as you move left to
16 thisdlide. 16  rightin thischart?

17 Q. Okay. Do you know what this 17 A. Yes. Generaly they moveup as

18  supplied shows? 18 you go from left to right.

19 A. Yes. It atemptsto show the 19 Q. And then there are afew dotted

20 difference between targeted sequencing and 20  horizontal lines on the chart. Can you tell me
21  whole genome or large panel sequencing, andthe | 21  what those represent?

22 company isinvolved in each segment. 22 A. Yes. Thereareafew dotted

23 Q. Do you know who did create the 23 lines, and they represent the limits of the

24 dide? 24 technology that we have on the lon platform is
25 A. | believethiswasfor software 25 oneof them. Thereare also the limits aswe
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understand them today, for example, for
I1luminas NovaSeq platform as well asthe MGl
platform. So they indicate where technology
platforms limits of supportable read numbers
are within the space.

Q. MGI, isthat aBGI platform?
A. MG, that'saBGI platform; that's
correct.

Q. What did you mean with that
statement, "Above this line Economics per
sample are difficult for lon Torrent"?

e L L] ]| | S
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reads per run.

Q. The second column at the top reads
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A. The price per sample we would have
to charge, and the numbers of samples we could
run on a particular chip make the economics
very difficult for labs to be able to operate
in that space.

So asthe size of the assay
increases, you can put less patient samples on
achip, and consequently that assay costs more
money.

At some point the economics don't
become -- become unfeasible for the lab to
operate in the range, based on the typical
reimbursement that they get per sample.

Q. And so, on this chart, that limit
isactually below 100 million reads?

MS. RATHBUN: Object to form.

A. Yes, that'swhat we're showing.
It is somewhat below 100 million reads, and the
example on the far |eft of the comprehensive
panel would beit'sright on the border of
what's economically feasible, we believe.

Q. Wherewould the Genexus platform
fit on this chart?

A. Genexus platform currently
generates in the range of 50 to 80 million

O© O ~NO U WNPE
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Page 169
"Liquid Biopsy Small and Mid Size Panels."
Do you seethat?

A. Yes | do.
Q. What areliquid biopsy small and
midsize panels?

MS. RATHBUN: Object to form.

A. Liquid biopsy panel is apanel
designed to interrogate circulating tumor or
self-read derived DNA or RNA.

Our definition of small and
midsize isin the 100 gene or less range,
typicaly in the 50 gene for us. Liquid biopsy
panels require much more sequencing depth than
atypical cancer panel.

Q. Would multi-cancer early detection
tests fall under the category of small and
midsized liquid biopsy panels?

MS. RATHBUN: Objection to form
and foundation. Calls for speculation.

A. Wearenot 100 percent clear.

We're not clear on what form they will
eventually take. We believeit'slikely they

will be somewhat more targeted than, for
example, what we would classify as alarge gene
panel, but we are not clear what is the current

43 (Pages 166 - 169)

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

PX7097-044




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 8/10/2021 | Document No. 602260 | PAGE Page 129 FudlieusLic *

CONFIDENTIAL

Page 170 Page 172
1  landscape of tests and how much genomic 1 right side of this dotted line?
2  footprint they cover. 2 A. What we would classify aslarge
3 Q. Aremulti-cancer early detection 3 gene panels, whole genome sequencing, whole
4 testslisted anywhere on this chart? 4 exome sequencing, or transcriptome sequencing.
5 A. No, they are not. 5 Q. Butagain, the lon Torrent
6 Q. Where would multi-cancer early 6 instrument ison theleft side of this chart;
7  detection testsfal on this chart if they were 7  isthat right?
8 onthere? 8 A. Correct.
9 MS. RATHBUN: Object to form, | H
10 foundation, and calls for speculation. H D
11 A. Sothat's somewhat hard to H D
12  anticipate, | think. They would fall H BB
13  potentially in that 10 to 100 million read [ | ]
14 range, but we are not clear on what the [ | ]
15  technology requires for the number of readson | [JJjj ]
16  amulti-cancer early detection platform, and [ | B D
17 that'sfor anindividual sample. H D
18 So at scale, you have to think H DS
19  about running hundreds to thousands of those H D
20  samples, so your read requirement scales by H D
21 hundreds or thousands to generate the right H D
22 economicsin acentraized testing facility. H DS
23 Q. Do you know where the Galleri test B D
24 that GRAIL isdeveloping would fall? [ | ]
25 MS. RATHBUN: Objection to form. H D
Page 171 [ ]
1 Foundation. Callsfor speculation. 1 I
2 A. No, | donot. 2 Q. And so, when you said that
3 Q. And, practically, do you expect 3 multi-cancer early detection tests would fall
4 multi-cancer early detection tests to be done 4  ontheleft side of the chart, do you mean asa
5 ascale? 5 technical concept?
6 MS. RATHBUN: Object to form. 6 A. Yes. | think there were afew
7 Callsfor speculation. 7  technical conceptsthat we are aware of in this
8 A. It'sour belief that it's likely 8 gpace: Oneisto usetargeted panels, and the
9 tobedoneinacentraized fecility at scale 9 other one are to use low coverage whole genome,
10  given the requirement to screen large numbers 10  which would fall on the right-hand side.
11 of patients. 11 We do not know which one will be
12 Q. If you could just scroll down, 12 the predominant use case in the market.
13  then, to the next dlide, slide 8. 13 Q. Sowhich of the platforms listed
14 A. Yes. 14  inthischart here do you think would be
15 Q. Wehad discussed this particular 15 economical to deploy multi-cancer early
16  dlidepreviously. Based on your understanding 16  detection testsin acentralized environment?
17  of multi-cancer early detection tests, where do 17 MS. RATHBUN: Objection to form.
18  you believe those would fit on this chart? 18 Foundation. Callsfor speculation.
19 MS. RATHBUN: Object to form. 19 A. Theonly onesthat we believe
20 Foundation. Callsfor speculation. 20  would be relevant would be llluminaand BGI.
21 A. Our belief would be that we more [ |
22 likely would be on the left-hand side of this, .
23  thevertical line that's shown, the vertical [ |
24 dotted line, rather than the right-hand side. 24 MS. RATHBUN: Objection to form.
25 Q. What types of testsare on the [ | [ |
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1 I -
I I | -
1 3 MS. RATHBUN: Objection to form.
| I 4 oundation. Calls for speculation.
1 I |
1 I |
1 I ]
1 I ]
1 I |
H I |
H | I h
- ||
13 MS. RATHBUN: Object to form. B
[ | B 14 MR. ANDREW: Okay. Thank you.
H DS 15 That's all the questionsthat | have.
B s 16 MS. RATHBUN: Shall we go off the
H D 17 record for just two minutes so | can
H DS 18 confer with Defendants, and then we'll
B s 19 see if we have anything more for you,
B S 20 Dr. Felton.
[ | B S 21 THE WITNESS: Sure. No problem.
B 22 MR. ANDREW: And just for the
23 MS. RATHBUN: Object to form. 23 record, | will reserve my timein case
[ | B 24 thereis any additional questions from
B 25 the other side.
[ ] Page 177
| H DS 1 THE VIDEOGRAPHER: |s everyone
1 I 2 ready to go off the record now?
1 3 MR. HARKRIDER: Yes. Off the
1 I 4 record.
5 MS. RATHBUN: Object to form. 5 THE VIDEOGRAPHER: This marksthe
6 Foundation. Callsfor speculation. 6 end of media number five. Thetimeis
| B 7 2:23 p.m. We are off the record.
1 8 (Recesstaken at 2:23 p.m. and
1 9 reconveningat 2:27 pm)
H 10 THE VIDEOGRAPHER: This marksthe
H 1 beginning of media number six. Thetime
[ | ] 12 is2:27 pm. We are on the record.
5 D MS. RATHBUN: Thark you,
H DS 14 Dr. Felton, for your time. The
H S 15 Defendants have no further questions.
B H 16 THE WITNESS: Thank you. |
H 17 apprecidteit.
B DS 18 MR. ANDREW: And thank you for
B BB 19 your time from the FTC side aswell. No
H B I 20 further questions
H 21 THE WITNESS: Appreciateit.
B 22 THE VIDEOGRAPHER: Before we
B BB 23 conclude, Michael, did you want to get
B B 24 orders on the record?
H D MR. HARKRIDER: We would likea
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1 copy. 1 MR. ANDREW: As are we.
2 THE VIDEOGRAPHER: Would you also| 2 THE VIDEOGRAPHER: Thank you. We
3 like a copy of the video? 3 are off the record at 2:29 p m. and this
4 MR. HARKRIDER: Sure. Why not. 4 concludes today's testimony given by
5 THE VIDEOGRAPHER: Standard is 5 Andrew C. Felton, Ph.D. The total
6 fine for that. You don't need it 6 number of media units used was six, and
7 expedited; is that correct? 7 will be retained by Veritext Legal
8 MR. HARKRIDER: No, that's 8 Solutions.
9 correct. 9 (Time Noted: 2:29 p.m.)
10 THE VIDEOGRAPHER: Thank you. And10
11 for the other individuals, Ms. Van Dine, 11
12 did you want a copy of the video? 12
13 MS. VAN DINE: I defer to Anna on 13
14 that one. 14
15 MS. RATHBUN: Yes, we'll take a 15
16 copy please. 16
17 THE VIDEOGRAPHER: So Ms. Rathbun| 17
18 standard order is fine? 18
19 MS. RATHBUN: Yes. 19
20 THE VIDEOGRAPHER: AndI'llputno |20
21 order for Ms. Van Dine individually. 21
22 Mr. Huth, did you want a copy of 22
23 the video? 23
24 MR. HUTH: Idon't do a lot of 24
25 these depositions. I'm happy to go with 25
Page 179 Page 181
1 whatever the standing order is. 1 CERTIFICATE
2 Anna, do you know if we have been 2
3 requesting separate copies of the video? 3 L, Michael O'Connor, Registered
4 MS. RATHBUN: I don't think so. I 4 Merit Reportexj/Certified Realtime Reporter,
5 think one should be fine, so we can take 5 do hereby certify:
6 that. 6 ' That ANDREW C. fELTQN, Ph D, the
7 MR. HUTH: One should be fine for 7  witness whose tesflmony 1s hereinbefore set
8  forth, was duly sworn by me and that such
8 Defendants. 9 testimony is a true and accurate record of
9 MS. RATHBUN: Right. Yeah, 10  my stenotype notes taken in the foregoing
10 Alexus, we only need one. I don't need 11 matter to the best of my knowledge, skill
11 a separate one. 12 and ability.
12 THE VIDEOGRAPHER: Thank you. And 13 IN WITNESS WHEREOF, I have hereunto
13 Mr. Andrew, standard is fine for your 14  set my hand and Notarial Seal this 2nd day
14 video. 15 of June 2021.
15 MR. ANDREW: Standard is fine. I 16
16 don't know what we have been ordering. 17 ) y
17 Whatever the standing order is that we Mo that O Conncnes
18 have with you guys, I'll just go with 18 MICHAEL O CONNOR, RMR, CRR, CRC
19 that. I don't want to get in trouble ;3 Notary Public
20 here. 21
21 THE VIDEOGRAPHER: Okay. Anything My Commission expires:
22 else before we go off or is everyone 22 November 22, 2022
23 ready to conclude? 23
24 MS. RATHBUN: The Defendants are 24
25 ready to conclude. 25
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Page 182
John Harkrider, Esquire
jharkrider@axinn.com

RE: Federal Trade Commission v. Illumina/Grail
6/2/2021, Andrew C. Felton , Ph.D. (#4596003)
The above-referenced transcript is available for

review.

Within the applicable timeframe, the witness should
read the testimony to verify its accuracy. If there are
any changes, the witness should note those with the
reason, on the attached Errata Sheet.

The witness should sign the Acknowledgment of
Deponent and Errata and return to the deposing attorney.
Copies should be sent to all counsel, and to Veritext at
cs-midatlantic@veritext.com

Return completed errata within 30 days from
receipt of testimony.

If the witness fails to do so within the time
allotted, the transcript may be used asif signed.

Yours,
Veritext Legal Solutions
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Page 184
Federal Trade Commission v. [[lumina/Grail
Andrew C. Felton, Ph.D. (#4596003)
ACKNOWLEDGEMENT OF DEPONENT

I, Andrew C. Felton, Ph.D., do hereby declare that |
have read the foregoing transcript, | have made any
corrections, additions, or changes | deemed necessary as
noted above to be appended hereto, and that the sameis
atrue, correct and complete transcript of the testimony
given by me.

Andrew C. Felton, Ph.D. Date
*If notary is required
SUBSCRIBED AND SWORN TO BEFORE ME THIS

DAY OF 20

NOTARY PUBLIC
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Page 183
Federal Trade Commission v. lllumina/Grail
Andrew C. Felton, Ph.D. (#4596003)
ERRATA SHEET
PAGE____ LINE____ CHANGE

REASON
PAGE LINE CHANGE

REASON
PAGE LINE CHANGE

REASON
PAGE LINE CHANGE

REASON
PAGE LINE CHANGE

REASON
PAGE LINE CHANGE

REASON

Andrew C. Felton, Ph.D. Date
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.

PX7097-083
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data 1s hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.

PX7097-084
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Illumina, Inc.,
a corporation,
Docket No.
and 9401
GRAIL, Inc.,
a corporation,

Respondents.

[PROPOSED] ORDER

Upon consideration of non-party Thermo Fisher Inc.’s (“Thermo Fisher”) Motion for /n
Camera Treatment, and finding good cause, it is HEREBY ORDERED that the following
documents or portions of documents are to be provided in camera treatment for a period of ten
years from the date of this Order:

Exhibit Description In Camera Treatment
PX8444 November 25, 2019 Presentation: Turing | Full
dPCR Market Opportunity Assessment
PX8649 March 17, 2021 Cover email from Ira Full
Herbst to Andrew Felton re Recent
strategic planning documents. (Except for PX8649-017,

PX8649-021, PX8649-024,
Attachments included in the exhibit are and PX8649-236, which
Valhalla CEO discussion 11222020 receive indefinite treatment
final.pptx; NIPT scenarios v10 due to R&D sensitivity)
2021.01.27.pptx; 2020

CSD STRAP v23 2020.10.28.pptx; and
2020 CSD STRAP vPre-Read for

CLT.pptx
PX8650 March 18, 2019 cover email from Peter Full
Vuong to Andrew Felton re
Offcite Roadmapping. pptx (Except for PX8650-011 to

PX8650-016, which
receive indefinite treatment
due to R&D sensitivity.)
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Public
Attachment included in the exhibit is
March 2019 Presentation: A Look into
the Future
RX2728 March 20, 2020 Presentation: CSD - Full
Strategy and Bus Dev Review
RX2729 March 2019 Presentation: A Look into Full
the Future
(Except for RX2729-9 to
RX2729-14, which receive
indefinite treatment due to
R&D sensitivity.)
RX2730 April 10, 2018 Email from Suresh Full
Pisharody to Joydeep Goswami re Re:
Interested in speaking
RX2732 October 9, 2019 Presentation: IVD Full
Strategy
RX2735 October 30, 20 Presentation: Clinical Full
Next-Generation Sequencing Division
STRAP 2020
RX2737 October 27, 2020 Email from Luca Partial
Quagliata to Garret Hampton et al re RE:
EXAS -- Flash I Acquisition of Thrive
Enhances EXAS' Leading Position in
Cancer Screening Mkt I Outperform
It 1s further HEREBY ORDERED that the following documents or portions of documents
are to be provided in camera treatment indefinitely:
Exhibit Description In Camera Treatment
PX8649 March 17, 2021 Cover email from Ira Partial (PX8649-017;
Herbst to Andrew Felton re Recent PX8649-021; PX8649-024:
strategic planning documents. PX8649-236)
Attachments included in the exhibit are (Note: Full in camera
Valhalla CEO discussion 11222020 treatment for 10 years non-
final.pptx; NIPT scenarios v10 R&D materials in this
2021.01.27.pptx; 2020 document. See “Strategic”
CSD STRAP v23 2020.10.28.pptx; and Table.)
2020 CSD STRAP vPre-Read for
CLT.pptx
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PX8650 Mar. 18, 2019 cover email from Peter Partial (PX8650-011 to
Vuong to Andrew Felton re PX8650-016)
Offcite Roadmapping.pptx
(Note: Full in camera
Attachments in the exhibit include March | treatment for 10 years non-
2019 Presentation: A Look into the R&D materials in this
Future document. See “Strategic”
Table.)
RX2729 March 2019 Presentation: A Look into Partial (RX2729-9 to
the Future RX2729-14)
(Note: Full in camera
treatment for 10 years non-
R&D materials in this
document. See “Strategic”
Table.)
RX2731 March 2020 Presentation: Partnering Full
Strategy; March 2020
RX2733 August 13, 2020 Presentation: ||l Full
. .
-
RX2734 February 12, 2021 Presentation: Project Full
Starship - Equity Investment Overview
RX2736 April 12, 2021 Term Sheet-Commercial | Full
Agreement between Thermo Fisher and
Strata
RX2738 April 30, 2020 Thermo Fisher Supply Full
Agreement with Strata

It is further HEREBY ORDERED that the following excerpts from the Declaration and
transcripts of the deposition and investigative hearing of Andrew Felton, PX07070 and
PX07097/RX3823, are to be provided in camera treatment indefinitely:

Mar. 23, 2021 Andrew June 2, 2021 Andrew Declaration Cite
Felton Investigative Felton Deposition (Page & paragraph number)
Hearing (PX7070) R&D (PX7097/RX3823) R&D

Testimony Cite

Testimony Cite

8:16-8:19; 36:10-37:21;
38:1-38:3; 38:14- 38:18;
55:8-55:12; 55:17-55:20;
55:22-55:23; 56:1-57:1

21:23-21:25; 22:2-22:5;
22:7-22:13; 30:4-30:7: 30:9-
30:22; 30:24-31:8; 31:10-
31:17; 31:20-31:24; 32:2-

Paragraph 10 limited
portions
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32:10; 32:13-32:14; 93:17- Paragraph 13 limited
93:20; 93:22-94:7; 94:9- portions

94:12; 117:21-117:23;
118:1-118:3; 118:5-118:21;
118:24-119:1; 119:3-119:10;
119:13-119:16; 119:18-
119:24; 120:2-120:9; 125:5-
125:8; 125:15-125:16;
125:19-125:22; 125:24-
126:1; 126:4-126:13;
126:20-126:22; 126:24-
127:24; 128:1-128:6; 128:8-
129:8; 129:10-129:20;
129:23-130:21; 130:24-
131:16; 131:18-131:22;
131:25-132:6; 132:8-132:11;
132:13-132:15; 132:18-
133:20; 133:23-134:3;
134:6-135:12; 135:14-
136:12; 136:15-137:20;
137:23-138:9; 138:12-
138:15; 138:17-139:3;
139:5-139:6 ; 168:1 -168:24

Finally, it 1s further HEREBY ORDERED that the following excerpts from the
transcripts of the deposition and investigative hearing of Andrew Felton, PX07070 and
PX07097/RX3823, are to be provided in camera treatment for a period of 5 years from the date
of this Order:

Mar. 23, 2021 Andrew Felton Investigative June 2, 2021 Andrew Felton Deposition
Hearing Transcript (PX7070): (PX7097/RX3823) Testimony Cite
26:9-26:15; 26:22-27:12; 27:25-28:15; 32:12- | 23:9-23:11; 23:13-23:22; 27:7-27:9; 27:11-
32:25:34:1-34:21; 34:25-35:15; 38:5-38:9; 27:19:; 29:2-29:5; 29:8-29:10; 32:23-33:1;
48:15-49:3; 51:3-51:8; 57:2-60:18; 68:7- 33:4; 35:4-35:6; 35:9-35:21; 36:14-36:19;
69:13; 70:3-71:5 36:23-37:2; 37:4-37:5; 42:12-42:15; 42:17-
42:21: 42:23-43:1; 48:23-49:2: 49:4; 49:14-
49:18; 52:20-52:23; 60:10-60:15; 60:22-
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ORDERED:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
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