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INTRODUCTION

LabMD engaged in fundamental, systemic security failures that put at risk consumers’
sensitive personal and health information. Compl. 1 6-11, 17-21. As a result of LabMD’s
failures—which continued unabated for years—a file containing the sensitive personal
information of approximately 9,300 consumers was shared to a public file sharing network
without being detected by LabMD. Id. 11 10(g), 17-20. The sensitive information included
consumers’ names, dates of birth, Social Security numbers, information relating to laboratory
tests conducted, and health insurance policy numbers. Id.  19. As alleged in the Complaint,
these are exactly the kinds of personal data used to perpetrate identity theft. Id. 1 6-7, 9, 12, 21.
Indeed, LabMD documents containing consumers’ sensitive personal information were found in
the possession of identity thieves in Sacramento, California. 1d. 1 21. LabMD’s failure to adopt
reasonable and appropriate measures to protect consumers’ sensitive personal information caused
or is likely to cause substantial consumer injury that is not reasonably avoidable by consumers
and is not outweighed by countervailing benefits to consumers or competition. Compl.  22; see
15 U.S.C. 8 45(n).

Respondent’s Motion to Dismiss argues that, even if the Commission were to accept the
Complaint’s allegations as true—which the Commission must do when considering a Motion to
Dismiss—the Commission should nonetheless dismiss the Complaint because: (1) Congress
authorized the Department of Health and Human Services to regulate sensitive personal health
information; (2) the FTC lacks jurisdiction to protect consumers from businesses’ unfair data
security practices; and (3) LabMD could not have known that it was required to act reasonably in
securing consumers’ sensitive personal information. In the alternative, Respondent asserts that

the Commission should grant its Motion to Dismiss because the acts and practices alleged in the



Complaint do not affect interstate commerce, and because the Complaint does not comply with
the Commission’s pleading requirements. These arguments are all without merit, and the
Commission should deny Respondent’s Motion to Dismiss.

This matter fits squarely within the Federal Trade Commission’s (“FTC”) broad mandate
under Section 5 of the Federal Trade Commission Act (“FTC Act”) to protect consumers from
“unfair or deceptive acts or practices,” including unfair data security practices. 15 U.S.C.

8 45(a). LabMD misconstrues legal precedent in an attempt to read into the Act exceptions to
the Commission’s unfairness authority that do not exist and run counter to the Commission’s
charge to protect consumers from a wide range of existing and developing threats. Indeed,
Respondent’s position would jeopardize the very purpose of the FTC Act, which Congress
designed to empower the Commission to protect consumers from a broad array of unfair and
deceptive practices in the marketplace.

The FTC’s unremarkable position that companies should engage in “reasonable”
practices to prevent unauthorized access to personal information (Compl. § 22) is premised on
Congress’s mandate that the Commission find a likelihood of substantial consumer injury and
consider the countervailing benefits before exercising its unfairness authority. 15 U.S.C § 45(n).
The FTC pursues unfairness actions where the likelihood of substantial consumer injury, which
is not reasonably avoidable, is not outweighed by countervailing benefits to consumers or to
competition. Id. In pursuing its mandate to protect consumers from unfair information security
practices, the Commission has been consistent and clear about how it enforces Section 5 of the
FTC Act in data security matters: It applies Section 5’s cost-benefit analysis, pursuing cases
where the likelihood of consumer injury resulting from a firm’s poor data security practices is

not outweighed by the countervailing benefits of forgoing improved security practices.



Because the Complaint pleads specific facts, which, if proven, establish that LabMD is
liable for committing an unfair practice under Section 5, the Complaint survives Respondent’s
Motion to Dismiss, and the Commission should permit this action to move forward in the public
interest of protecting consumers and their sensitive personal information.

LEGAL STANDARD

Respondent’s Motion to Dismiss is brought pursuant to Commission Rule 3.22(a), 16
C.F.R. 83.22(a). Resp. Mot. 1. Respondent’s Motion should be regarded as a motion to dismiss
for failure to state a claim, and the Commission should apply the standard of Rule 12(b)(6) of the
Federal Rules of Civil Procedure. In re S.C. State Bd. of Dentistry, Docket No. 9311, 2004 WL
1814165, at *3 (F.T.C. July 28, 2004) (citation omitted). This standard requires Respondent to
“show that Complaint Counsel can prove no set of facts that would entitle them to relief.” 1d.
Moreover, in “evaluating whether a complaint withstands a motion to dismiss, the Commission
must accept as true all of the complaint’s well-pled factual allegations and must construe all
inferences in the light most favorable to Complaint Counsel.” Id. (citation omitted). The
Commission should thus deny Respondent’s Motion to Dismiss.

ARGUMENT

The Complaint pleads facts sufficient to state a claim that Respondent engaged in unfair
practices in violation of Section 5 of the FTC Act, 15 U.S.C. § 45. Specifically, the Complaint
alleges that Respondent failed to employ reasonable and appropriate measures to prevent
unauthorized access to consumers’ personal information. Compl. 11 8, 10-11, 13-20, 22.
Respondent’s conduct in this regard caused or is likely to cause substantial injury to consumers.
Id. 11 6-7, 9, 12, 17-20, 22; see also  21. This harm to consumers is neither reasonably
avoidable, id. 11 12, 22, nor outweighed by countervailing benefits to consumers or competition,

id. 11 11, 20, 22. The Commission’s consideration of Respondent’s Motion to Dismiss should

3



thus end here. See In re S.C. State Bd. Of Dentistry, 2004 WL 1814165, at *3.
l. SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT PROTECTS

CONSUMERS AGAINST UNFAIR DATA SECURITY PRACTICES AFFECTING
CONSUMERS’ PERSONAL INFORMATION

Neither sector-specific statutes applicable to Respondent nor statutes applicable to other
industries abrogate the FTC’s data security jurisdiction under the FTC Act. Likewise, the
Commission’s past attempt to extend a different statute to attorneys is irrelevant to its general
unfairness authority.

A. FTC and HHS Have Concurrent and Complementary Jurisdiction to Protect
Consumers’ Personal Information

Neither the Health Insurance Portability and Accountability Act (“HIPAA”) nor the
Health Information Technology for Economic and Clinical Health Act (“HITECH”) provide the
Department of Health and Human Services (“HHS”), as Respondent contends, with exclusive
authority over the security of consumers’ sensitive personal health information. Rather, the
statutory framework provides the FTC and HHS with concurrent and complementary jurisdiction
to protect consumers’ sensitive heath information.

Congress charged HHS with improving “the efficiency and effectiveness of the health
care system by, among other things, establishing “standards with respect to the privacy of
individually identifiable health information.” 42 U.S.C. § 1320d; HIPAA, Pub. L 104-191, 1996
HR 3103, 88 261, 264. The FTC has a broader but complementary mandate to prevent deceptive
or unfair practices, including the failure to provide reasonable and appropriate security for
personal information. See 15 U.S.C. 8 45(a). The two agencies also have complementary
remedies. The FTC may seek equitable monetary and injunctive relief under Section 5, see 15
U.S.C. 88 45(b), 53(b), while HHS has the authority to seek civil penalties under HIPAA and the

regulations promulgated thereunder, see 42 U.S.C. § 1320d-5; 45 C.F.R. 8§ 160, Subpart D.



The FTC and HHS each have prosecutorial discretion to determine when to bring an
enforcement action. Exercising that discretion, the two agencies have coordinated enforcement
actions that involve the failure to protect sensitive personal health information covered by
HIPAA. See In re Rite Aid Corp., FTC File No. 072-3121 (July 27, 2010) (settlement agreement
resolving coordinated FTC-HHS information security investigations); In re CVS Caremark
Corp., FTC File No. 072-3119 (Feb. 18, 2009) (same).

1. Canons of Construction Do Not Strip FTC of Jurisdiction

Respondent’s argument that HHS has exclusive jurisdiction to secure consumers’
sensitive personal health information relies on a misinterpretation of a canon of statutory
construction, in which Respondent suggests that specific statutes necessarily repeal general ones.
Resp. Mot. 10-11. As explained in RadLAX Gateway Hotel, LLC v. Amalgamated Bank, the
canon applies when necessary to avoid contradiction or superfluity, neither of which Respondent
can identify here. 132 S. Ct. 2065, 2071 (2012). By contrast, “when two statutes are capable of
co-existence, it is the duty of the courts, absent a clearly expressed congressional intention to the
contrary, to regard each as effective.” Morton v. Mancari, 417 U.S. 535, 551 (1974); see also
Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976) (“The statutory provisions at issue
here cannot be said to be in ‘irreconcilable conflict’ in the sense that there is a positive
repugnancy between them or that they cannot mutually coexist. It is not enough to show that the
two statutes produce differing results when applied to the same factual situation, for that no more
than states the problem”). HIPAA does not conflict, irreconcilably or otherwise, with the
consumer protection mandate of the FTC Act, and therefore both statutes should be regarded as

effective.



HIPAA and the HITECH Act provide HHS with tools and methods that complement the
FTC’s authority to protect consumers’ personal information, such as APA rulemaking authority,*
the ability to seek civil penalties,? and the ability to pursue these actions without needing to
establish the likelihood of “substantial injury” under the FTC Act. The application of Section 5
of the FTC Act does not render HIPAA and the HITECH Act superfluous.

2. Neither HIPAA nor HITECH Preempt or Repeal FTC Act by
Implication

Respondent fails to point to any provision of HIPAA or HITECH that would divest the
FTC of its unfairness authority over practices affecting consumers’ personal information.> The
FTC’s authority to protect consumers from unfair practices predates the enactment of HIPAA
and HITECH. Therefore, Congress’s intent to preempt or repeal the FTC’s unfairness authority
in this regard would have needed to be “clear and manifest.” Nat’l Assoc. of Home Builders v.
Defenders of Wildlife, 551 U.S. 644, 662 (2007) (citation omitted). Neither HIPAA nor
HITECH contains an express or implied repeal of Section 5, so Respondent’s argument fails.

HIPAA and HITECH in no way diminish the FTC’s authority to protect consumers’
personal information. Congress enacted HIPAA in 1996 to, among other things, improve “the
efficiency and effectiveness of the health care system” by establishing “standards and

requirements for the electronic transmission of certain health information,” including

142 U.S.C. § 1320d-2(d).

242 U.S.C. § 1320d-5.

¥ The only provision to which Respondent cites, Pub. L. 111-5 § 13422(b)(1) (Resp. Mot. 12) ,
does not appear in the text of the cited statute. Complaint Counsel presumes that Respondent
intended to cite Pub. L. 111-5 § 13424, which directs the FTC and HHS to study issues related to
applying HIPAA’s privacy and security requirements to entities that are not subject to HIPAA.
Nothing in this or any other statutory provision affects the FTC’s authority to protect consumers
from unfair practices.



requirements to protect the privacy and security of personal health information. Pub. L. 104—
191, § 261. To effectuate this intent, Congress gave HHS the authority to conduct APA
rulemaking and to obtain civil penalties for violations. See 42 U.S.C. § 1320d-2(d); 42 U.S.C. §
1320d-5. HITECH, enacted in 2009, strengthens HIPAA'’s privacy and security protections by,
among other things, widening the scope of entities subject to civil penalties. See Pub. L. 111-5,
88 13400-11, 123 Stat. 115, 258-276 (2009). The FTC Act confers general authority to the
Commission to seek equitable remedies to prevent unfair trade practices that are likely to injure
consumers. 15 U.S.C. § 45. Nothing in HIPAA or HITECH conflicts with the FTC’s authority
in this regard.*

Respondent seems to argue that the well-established repeal by implication analysis, e.g.,
Kremer v. Chem. Const. Corp., 456 U.S. 461, 468 (1982) (“repeals by implication are not
favored, . . . and whenever possible, statutes should be read consistently”) (citation omitted), is
somehow trumped by what it calls “the Billing doctrine.” Resp. Mot. 13-14. In Credit Suisse
Sec. (USA) LLC v. Billing, 551 U.S. 264 (2007), an opinion limited expressly to conflicts
between the antitrust and securities laws, the Supreme Court held that the securities laws
implicitly repeal the application of the antitrust laws to “underwriters’ efforts to jointly promote
and sell newly issued securities” because the securities laws are “clearly incompatible” with the
application of the antitrust laws in that context. Id. at 276, 285. Because this test is limited to

conflicts between antitrust and securities laws, it is not applicable here. Rather, the established

% Indeed, Congress enacted HITECH after the Commission had brought a half-dozen unfairness
cases relating to data security. See n.9, infra (identifying data security cases alleging unfairness).
In approving HITECH, Congress could have “clear[ly] and manifest[ly]” limited the
Commission’s unfairness authority. Nat’l Assoc. of Home Builders, 551 U.S. at 662 (2007). It
did not.



law of repeal by implication governs this case.> Even if the Commission were to apply the
Billing Court’s analysis to this case, which it should not, Respondent has failed to show that the
FTC Act’s unfairness authority is “clearly incompatible” with HIPAA and HITECH.

B. Other Statutes Neither Abrogate FTC Act Nor Suggest a Prior Lack of
Authority

In addition to contending that HIPAA and HITECH somehow operate to limit the FTC’s
jurisdiction, Respondent also advances two arguments that are without support in law or fact:
(1) that Congress must expressly grant authority to the FTC to pursue particular practices; and
(2) that Congress has expressly limited the FTC’s authority in this field. See Resp. Mot. 14-20.
In fact, Congress has delegated broad authority to the FTC to protect consumers against unfair
business practices that are likely to injury consumers, and this matter falls squarely within this
statutory authority.

1. Complementary Data Security Statutes Give the Commission
Additional Means of Pursuing Data Security Practices

The fact that Congress gave the FTC additional tools and methods to pursue data security
cases does not abrogate Section 5. Respondent points to several other statutes that provide the
FTC with authority to pursue data security practices under the FTC Act—namely, the Fair Credit
Reporting Act (“FCRA”), the Gramm-Leach-Bliley Act (“GLBA”), and the Children’s Online
Privacy Protection Act (“COPPA”)—and argues that these statutes abrogate Section 5. Resp.
Mot. 14-16. This argument has two fatal flaws: First, the fundamental purpose of the FTC Act

is to empower the Commission to protect consumers against unfair or deceptive acts or practices

> The Supreme Court’s opinion in Nat’l Assoc. of Home Builders, which was issued one week
after the Billing opinion, reiterated the principle that “repeals by implication are not favored and
will not be presumed unless the intention of the legislature to repeal [is] clear and manifest.” 551
U.S. at 662 (internal quotation and citation omitted).
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in the absence of enumerated practices. Second, the statutes identified by Respondent provide
the FTC with tools and methods to supplement the Commission’s already-existing authority over
data security practices.

a. FTC Act delegates broad power to the Commission.

The statutory text of the FTC Act confers broad power to the Commission to protect
consumers from *“unfair or deceptive acts or practices.” 15 U.S.C. § 45. Congress exempted
from this broad grant of authority enumerated areas of commerce. See id. § 45(a)(2) (exempting
banks, common carriers, air carriers, and other industries). Respondent’s Motion asks the
Commission to read into its authorizing statute an exemption for data security that does not exist.
Resp. Mot. 14-20.

Congress deliberately delegated broad power to the FTC under Section 5 of the FTC Act
to address unanticipated practices in a changing economy. See FTC v. Sperry & Hutchinson Co.,
405 U.S. 233, 239-40 (1972) (“Congress . . . explicitly considered, and rejected, the notion that it
reduce the ambiguity of the phrase “unfair methods of competition” by tying the concept of
unfairness to a common-law or statutory standard or by enumerating the particular practices to
which it was intended to apply”). The legislative history of the FTC Act reflects Congress’s
concerns about attempting to enumerate specific acts and practices. See S. Rep. No. 63-597, at
13 (1914) (“[t]here were too many unfair practices to define, and after writing 20 of them into
the law it would be quite possible to invent others™) (attached hereto as Exhibit A); H.R. Rep.
No. 63-1142, at 19 (1914) (Conf. Rep) (“It is impossible to frame definitions which embrace all
unfair practices™) (attached hereto as Exhibit B).

Indeed, while it is true that the statute does not specifically mention data security, it also
does not mention any of the other established uses of its unfairness authority, including online

check drafting and delivery (see FTC v. Neovi, Inc., 604 F.3d 1150 (9th Cir. 2010)); sale of
9



telephone records (see FTC v. Accusearch, Inc., 570 F.3d 1187 (10th Cir. 2009)); unilateral
breach of contracts (see Orkin Exterminating Co. v. FTC, 849 F.2d 1354 (11th Cir. 1988));
telephone billing practices (see FTC v. Verity Int’l, 335 F. Supp. 2d 479 (S.D.N.Y. 2004));
unsafe farm equipment (see In re Int’l Harvester Co., 104 F.T.C. 949 (1984)); or many other
practices affecting commerce, all of which courts routinely find to be subject to Section 5 of the
FTC Act. Respondent’s argument proves too much: If the FTC could not act without Congress
first identifying the practice, the Commission could not have brought these, or any other,
unfairness actions.

b. Sector-specific data security laws add new powers.

Sector-specific data security laws enforced by the FTC provide the agency with tools and
methods to supplement the Commission’s already-existing authority over data security practices.
Respondent incorrectly argues that the FTC’s application of the FTC Act renders sector-specific
laws, like the FCRA, GLBA, and COPPA, superfluous. Resp. Mot. 14-16. This argument fails
for at least two reasons: First, these statutes do, in fact, provide tools for the FTC. For example,
all three provide for APA rulemaking authority,® and the FCRA and COPPA also permit the FTC
to pursue civil penalties, not just equitable relief.” Second, all three statutes permit the FTC to
bring actions irrespective of substantial consumer injury.?

Respondent anticipates the argument that the FCRA, GLBA, and COPPA are different

because they provide additional tools, such as civil penalties or rulemaking authority, but it

615 U.S.C. § 1681s(a)(1) (FCRA); 15 U.S.C. § 6804(a)(1) (GLBA); 15 U.S.C. § 6502(b)
(COPPA).

715 U.S.C. § 1681s(a)(2) (FCRA); 15 U.S.C. § 6505(d), 15 U.S.C. § 45(m)(1)(a) (COPPA).
8 See 15 U.S.C. § 1681s(a) (FCRA); 15 U.S.C. §§ 6801(b), 6805(a)(7) (GLBA); 15 U.S.C. §
6505(d) (COPPA).
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claims this argument “fails, for these statutes explicitly authorize the Commission to set
substantive standards and to enforce those standards under the FTCA.” Resp. Mot. 15 (citations
omitted). Respondent’s counterargument does not grasp the significance of civil penalties:
When the FTC enforces the FTC Act alone, it can seek only equitable relief. 15 U.S.C. § 45(b).
By contrast, when the FTC enforces the FCRA or COPPA, substantial civil penalties are
available. See, e.g., United States v. Choicepoint, No. 06-0198 (N.D. Ga. Feb 15, 2006),
Stipulated Final Judgment and Order for Civil Penalties, Permanent Injunction, and Other
Equitable Relief, at 4 (ordering, in an FCRA matter relating to data security practices, payment
of civil penalty of $10,000,000 pursuant to Section 621 of the FCRA, as enforced under
Section 5 of the FTC Act); United States v. Path, Inc., No. 13-0448 (N.D. Cal. Feb. 8, 2013),
Consent Decree and Order for Civil Penalties, Permanent Injunction and Other Relief, at 11
(ordering, in a COPPA matter relating to the collection of personal information through mobile
devices, payment of a civil penalty of $800,000, pursuant to Sections 1303(c) and 1306(d) of
COPPA, as enforced under Section 5 of the FTC Act). Thus, even though, as Respondent
correctly notes, rule violations are enforced as “an unfair or deceptive act or practice in
commerce, in violation of section 5(a),” significant additional remedies are available under the
FCRA and COPPA.

The fact that violations of the FCRA, GLBA, and COPPA also constitute violations of
Section 5 is significant because it permits the FTC to bring an action without having to establish
deception or likelihood of substantial injury under 15 U.S.C. § 45(n). By omitting the likelihood
of substantial injury requirement for credit reporting agencies (FCRA), financial institutions
(GLBA), and companies that handle children’s data (COPPA), Congress enhanced the FTC’s

ability to bring data security actions against companies in specific sectors, or who trade in
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specific types of information. See 15 U.S.C. § 1681s(a) (FCRA); 15 U.S.C. 8§ 6801(b),
6805(a)(7) (GLBA); 15 U.S.C. § 6505(d) (COPPA).
2. The Commission Has Consistently Maintained Its Authority to

Protect Consumers from Unfair Practices Affecting Consumers’
Sensitive Personal Information

The FTC has consistently maintained its authority to protect consumers from unfair
practices affecting consumers’ sensitive personal information. A contrary conclusion requires a
tortured application of FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000). Resp.
Mot. 16-20. In that case, the Supreme Court rejected the Food and Drug Administration’s
(“FDA”) assertion of authority over tobacco because a decades-old comprehensive regulatory
regime, which had developed against the backdrop of the FDA'’s persistent denial that it
possessed such authority, irreconcilably conflicted with the FDA’s reversal of its position. 529
U.S. at 137, 159-60. This case has none of the hallmarks of Brown & Williamson.

a. The Commission has never disclaimed its authority.

Since 2000, the FTC has brought nearly fifty data security cases, more than eighteen of

which alleged that unreasonable security is an unfair act or practice.’ The FTC has routinely

® The unfairness cases include: In re TRENDnet, Inc., FTC File No. 122 3090 (Sept. 4, 2013)
(consent order approved for public comment); In re HTC America Inc., FTC Docket No. C-4406,
FTC File No. 122-3049 (June 25, 2013) (consent order); In re Compete, Inc., FTC Docket No. C-
4384, FTC File No. 102-3155 (Feb. 20, 2013) (consent order); In re EPN, Inc., FTC Docket No.
C-4370, FTC File No. 112-3143 (Oct. 3, 2012) (consent order); FTC v. Wyndham Worldwide
Corp., No. 2:13-CV-01887 (D.N.J.) (pending litigation); In re Upromise, Inc., FTC Docket No.
C-4351, FTC File No. 102-3116 (Mar. 27, 2012) (consent order); In re Lookout Servs., Inc., FTC
Docket No. C-4326, FTC File No. 102-3076 (June 15, 2011) (consent order); In re Ceridian
Corp., FTC Docket No. C-4325, FTC File No. 102-3160 (June 8, 2011) (consent order); In re
Rite Aid Corp., FTC Docket No. C-4308, FTC File No. 072-3121 (Nov. 12, 2010 (consent
order); In re Dave & Buster’s, Inc., FTC Docket No. C-4291, FTC File No. 082-3153 (May 20,
2010) (consent order); United States v. Rental Research Servs., No. 0:09-CV-00524 (D. Minn.
Mar. 6, 2009) (stipulated order); In re CVS Caremark Corp., FTC Docket No. C-4259, FTC File
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reported and publicized its data security program, including these enforcement activities, to
Congress, consumers, and industry.’® See, e.g., Identity Theft: Innovative Solutions for an
Evolving Problem: Hearing before the Subcomm. on Terrorism, Technology, and Homeland
Security of the S. Comm. on the Judiciary, 110th Cong. at 5-6 (Mar. 21, 2007) (Prepared
Statement of the Federal Trade Commission) (“[I]n several of the cases, the alleged security
inadequacies led to breaches that caused substantial consumer injury and were challenged as
unfair practices under the FTC Act”). The FTC has never disclaimed its authority over data
security practices.

b. The Commission’s requests for additional authority do not
constitute disclaimers.

The FTC’s requests for additional authority showcase the reach of the FTC’s unfairness
authority. For example, in testimony cited in Respondent’s Motion (Resp. Mot. 17 n.13), former
Director of the Bureau of Consumer Protection, David C. Vladeck, explained:

[T]The Commission enforces the FTC Act’s proscription against
unfair or deceptive acts or practices in cases where a business

No. 072-3119 (Jun. 18, 2009) (consent order); In re The TJX Cos., FTC Docket No. C-4227,
FTC File No. 072-3055 (July 29, 2008) (consent order); In re Reed Elsevier Inc., FTC File No.
052-3094 (July 29, 2008) (consent order); In re CardSystems Solutions, Inc., FTC Docket No. C-
4168, FTC File No. 052-3148 (Sept. 5, 2006) (consent order); In re DSW, Inc., FTC Docket No.
C-4157, FTC File No. 052-3096 (Mar. 7, 2006) (consent order); United States v. ChoicePoint,
Inc., FTC File No. 052-3069, No. 06-CV-0198 (N.D. Ga. Jan. 30, 2006) (stipulated final
judgment); In re BJ’s Wholesale Club, Inc., FTC Docket No. C-4148, FTC File No. 042-3160
(Sept. 20, 2005) (consent order).

19 The FTC has never suggested that its unfairness authority does not apply where these practices
cause substantial injury. For example, Respondent quotes the testimony of former
Commissioner Orson Swindle (Resp. Mot. 16-17 n.12), but omits the footnote to that very same
sentence, which reads: “The Commission also has authority to challenge practices as unfair if
they cause consumers substantial injury that is neither reasonably avoidable nor offset by
countervailing benefits.” Protecting Information Security and Preventing Identity Theft:
Hearing Before the Subcomm. on Tech., Info. Policy, Intergovernmental Relations, and the
Census of the H. Comm. on Gov’t Reform, 108th Cong. (Sep. 22, 2004) (emphasis added).
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makes false or misleading claims about its data security
procedures, or where its failure to employ reasonable security
measures causes or is likely to cause substantial consumer injury.

The Threat of Data Theft to American Consumers: Hearing Before the Subcomm. on Commerce,
Mfg., and Trade of the H. Comm. on Energy and Commerce, 112th Cong. 2 (May 4, 2011)
(emphasis added). The FTC’s requests for additional authority cannot be construed as
admissions of a prior lack of authority.

Even if the FTC had originally disavowed its authority, which it did not, that fact would
not be controlling. See Smiley v. Citibank, 517 U.S. 735, 742 (1996) (“[T]he mere fact that an
agency interpretation contradicts a prior agency position is not fatal”). Unlike Brown &
Williamson, where the FDA disavowed its authority to regulate tobacco for more than 70 years
(529 U.S. at 159), here Respondent misinterprets a few isolated statements to claim disavowal.

C. Proposed legislation, if relevant at all, supports the Commission’s
authority.

While Congress has proposed a number of legislative initiatives relating to data security,
the circumstances of the Congressional debate regarding data security affirm the FTC’s authority
in this area. For example, four of the data security bills Respondent cites in support of its
argument included savings clauses to preserve the FTC’s existing data security authority. See S.
1207, 112th Cong. 8 6(d) (1st Sess. 2011); H.R. 2577, 112 Cong. 8 6(d) (1st Sess. 2011); H.R.
1841, 112 Cong. § 6(d) (1st Sess. 2011); H.R. 1707, 112 Cong. 8§ 6(d) (1st Sess. 2011).

Preservation clauses would be unnecessary if the FTC lacked existing authority.™* Thus, there is

1 Similarly, Chairman John D. (Jay) Rockefeller, who co-sponsored Senate Bill 1207, asked an
FTC representative: “Can you talk about how Senator Pryor’s and my bill will complement your
existing enforcement efforts?” Privacy and Data Security: Protecting Consumers in the
Modern World: Hearing on S.B. 1207 Before the S. Comm. on Commerce, Science, and
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no support for Respondent’s argument that by proposing legislation, Congress somehow believes
the FTC lacks unfairness authority over practices affecting consumers’ personal information.
Resp. Mot. 17-18.

d. Caselaw supports the Commission’s position.

To the extent that Respondent’s strained interpretation of Brown v. Williamson may be
applicable, which it is not, the Supreme Court’s subsequent holding in Massachusetts v. EPA
requires that the Commission reject Respondent’s argument. 549 U.S. 497, 531-32 (2007). In
EPA, faced with states petitioning the Environmental Protection Agency to regulate greenhouse
gases under the Clean Air Act (“CAA”), the Court rejected the EPA’s efforts to make the same
claims that Respondent makes in this action: that Congress did not contemplate greenhouse
gases as a pollutant when it passed the CAA, id. at 512; that later Congressional action
contemplated other mechanisms to address greenhouse gases, id.; that the classification of carbon
dioxide would create overlapping regulatory jurisdiction between the EPA and the Department of
Transportation, id. at 513; and that the interpretation of pollutant to carbon dioxide had vast
“economic and political consequences” that were far too significant to impute to Congress
without an express delegation, id. at 512.

The Court held that greenhouse gases “fit well within” the relevant statutory definition
and, that short of an “extreme” result that “clashed with . . . “‘common sense[,]’” the agency
should regulate the gases under the Act. Id. at 531-32. The Court also explained that the EPA,
like Respondent in this matter, had “not identified any Congressional action that conflicts in any

way” with the contested interpretation. Id. Finally, the Court dismissed the notion that

Transportation, 112th Cong. 32 (June 29, 2011) (emphasis added).
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overlapping jurisdiction between the Department of Transportation and the EPA was somehow
improper: “The two obligations may overlap, but there is no reason to think the two agencies
cannot both administer their obligations and yet avoid inconsistency.” 1d. at 532.

Here, Respondent is unable to point to any “extreme” result stemming from the
Commission proceeding with its administrative action in this case or in any other data security
case. Accordingly, the FTC’s exercise of its unfairness authority regarding unreasonable data
security practices is appropriate, and Respondent’s argument fails.

C. The Commission’s Attempt to Extend GLBA Authority to Attorneys is

Irrelevant to the Commission’s Ability to Protect Consumers from Unfair
Practices Affecting Consumers’ Sensitive Personal Information

Respondent’s reliance on American Bar Ass’nv. FTC, 430 F.3d 457 (D.C. Cir. 2005) is
misplaced. Resp. Mot. 20. In ABA, the FTC had construed the GLBA’s defined term “financial
institution” to include attorneys engaged in the practice of law, an interpretation that the court
found contrary to the meaning of the term. Id. at 470-71. In contrast, here, there is no debate
about the meaning of the term “unfairness.” 15 U.S.C. 8 45(n). Congress established a specific
test to determine whether a practice is unfair, and the Complaint pleads facts sufficient to state a
claim that the practices at issue meet the statutory test for unfairness. Unlike in ABA, The
Commission’s authority to bring this case rests not on its own interpretation of a statutory term,
but instead on the application of well-pled facts to the unambiguous unfairness test enacted by
Congress.

1. FTC ACT PROVIDES SUFFICIENT NOTICE OF BUSINESSES’ OBLIGATIONS

If the Commission were to hold that it may not apply its unfairness authority to LabMD’s
conduct because the Commission somehow failed to provide Respondent with sufficient notice
of what constitutes unfairness, it would vitiate many of the Commission’s consumer protection

unfairness actions. Whenever the Commission brings an unfairness case, it provides the same
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notice: The notice provided by the statute. 15 U.S.C. § 45(n). Neither the Commission nor any
court has ever found that Section 5’s definition of unfairness fails to provide sufficient notice.

A. LabMD Has Fair Notice of the Commission’s Reasonableness Standard

The codification of unfairness established a cost-benefit analysis to evaluate unfair
practices. 15 U.S.C. 8§ 45(n) (requiring evaluation of the likelihood of “substantial injury” and of
“countervailing benefits”); J. Howard Beales, 111, Director, Bureau of Consumer Protection,
Federal Trade Comm’n Remarks at the Marketing and Public Policy Conference: The FTC’s Use
of Unfairness Authority: Its Rise, Fall, and Resurrection (May 30, 2003) (“[C]odification of
those principles in 1994 re-established a cost/benefit analysis (injury to consumers not
outweighed by countervailing benefits) as the test for unfairness”).

In order to avoid unfair practices that violate Section 5 of the FTC Act, a company must
first determine whether its practices cause or are likely to cause substantial injury to consumers
that is not reasonably avoidable. 15 U.S.C. 8 45(n). If a company’s practices are likely to cause
consumer injury, Section 5 requires the company to employ measures to prevent the injury when
the injury is not outweighed by countervailing benefits to consumers or competition. Id. In
other words, a company must employ reasonable measures to prevent consumer injury that its
practices would otherwise likely cause. See id.

Applying this Section 5 analysis to a company that maintains consumers’ sensitive
personal information, the unauthorized disclosure of which would cause substantial consumer
injury, the company must assess whether its security practices are likely to result in the
unauthorized disclosure of consumers’ personal information. Section 5 requires that the
company employ data security measures that would prevent the injury when the injury is not
outweighed by countervailing benefits to consumers or competition. In other words, the

company must employ reasonable data security practices designed to prevent consumer injury
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that its practices would otherwise likely cause.

The FTC has expressly applied this test in data security matters to require “reasonable
and appropriate” practices. See n.9, supra. Through the statute and FTC enforcement actions
applying the statutory elements of unfairness, Respondent has ample notice of the requirement to
employ reasonable, cost-effective data security practices to avoid the likelihood of substantial
injury.

B. Reasonableness Standard Is Unremarkable and Applied in a Variety of
Contexts

It is difficult to reconcile Respondent’s argument that the standard of reasonableness
based on Section 5’s definition of unfair practices is “vague” (Resp. Mot. 23) and “meaningless”
(id. 24) with the hundreds of years of Anglo-American jurisprudence predicated on the premise
that standards of care are legitimate methods for evaluating parties’ legal liabilities.
Reasonableness provides adequate notice as to how regulated entities must behave. Data
security practices are not exceptional in the field of jurisprudence nor somehow immune to an
ordinary cost-benefit analysis.

1. Reasonableness Standard is Not Vague

Courts routinely find statutes and regulations premised on objective standards of care,
such as reasonableness, to provide fair notice, including in contexts in which the relief available
far exceeds the equitable relief available in an FTC action. For example, in criminal actions
against physicians for illegally prescribing narcotics, the standard is “whether the physician
prescribes medicine “in accordance with a standard of medical practice generally recognized and
accepted in the United States.”” United States v. Merrill, 513 F.3d 1293, 1306 (11th Cir. 2008)
(citation omitted). In General Duty Clause actions under the Occupational Safety and Health Act

(“OSHA”), “reasonableness” has been found to be an objective standard that provides regulated
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entities with fair notice.”® Voegele Co., Inc. v. Occupational Safety & Health Review Comm’n,
625 F.2d 1075, 1078-79 (3d Cir. 1980). Finally, even in tort actions for negligent data security
practices, where plaintiffs can seek punitive damages, courts rely on the “reasonable and prudent
person” under the circumstances standard. In re Zappos.com, Inc., No. 12-00325, 2013 WL
4830497, at *3-4 (D. Nev. Sept. 9, 2013) (“Plaintiffs have sufficiently alleged that Zappos
negligently failed to protect Plaintiffs’ private data from electronic theft with sufficient electronic
safeguards. Plaintiffs need not rely on any special duty of care. In the context of a simple
negligence claim, Zappos owed Plaintiffs the duty of care owed by all persons to all other
persons as a general matter: the duty to act as a reasonable and prudent person under the same or
similar circumstances”); see also Loschiavo v. City of Dearborn, 33 F.3d 548, 552-53 (6th Cir.
1994) (“A regulation is not rendered impermissibly vague simply because it calls for a judicial
determination of ‘reasonableness’”).

In an FTC context analogous to the Complaint’s allegations here, a court in the Northern
District of Georgia rejected a defendant’s assertion that the term “substantiation” was
unconstitutionally vague for the purpose of deception actions under Section 5:

[The] definition [of substantiation] is context specific and permits
different variations on “competent and reliable scientific evidence”
depending on what pertinent professionals would require for the
particular claim made. Thus, the size, duration or protocol of a

scientific study, the number or type of scientific studies required to
substantiate a claim, and the proper mechanism for extrapolating

12 The enforcement of OSHA’s General Duty Clause in Department of Labor administrative
courts may provide the best analogy to a data security administrative hearing under Section 5 of
the FTC Act. See, e.g., Fabi Construction Co. v. Secretary of Labor, 508 F.3d 1077, 1088 (D.C.
Cir. 2007) (considering a number of factors to determine whether defendant met its “general
duty,” including whether defendant followed third-party technical drawings, whether defendant
complied with industry standards, and expert opinion).
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results from studies will obviously vary from circumstance to
circumstance depending upon the expert evidence presented.
However, the standard by which these issues of fact are resolved is
clear, and an advertiser can be reasonably certain of what
substantiation will be required by conferring with appropriate
professionals or experts. The fact that different scientific evidence
is required for different claims impacting different products does
not mean that the FTC can enforce its act arbitrarily; instead, it
simply means that different claims require different substantiation.
As Judge Dimock wrote in his concurring opinion in United States
v. Shackney, 333 F.2d 475, 488 (2d Cir. 1964), “Statutes are
not . . . void for vagueness because they raise difficult questions of
fact. They are void for vagueness only where they fail to articulate
a definite standard.” Here the FTC has articulated a definite
standard; accordingly, the issues of fact that it generates do not
render it unconstitutionally vague.

FTC v. Nat'l Urological Grp., Inc., 645 F. Supp. 2d 1167, 1186-87 (N.D. Ga. 2008) (emphasis
supplied), aff’d, 356 F. App’x 358 (11th Cir. 2009). Similarly, the FTC has articulated a definite
standard for companies’ data security practices: Section 5 demands that a company act when the
likelihood of consumer injury resulting from its poor data security practices is not outweighed by
countervailing benefits of forgoing improved security practices.

Respondent’s demand for “ascertainable certainty” is a red herring. Resp. Mot. 23. First,
as described in Part 11.A, LabMD and similarly situated companies do know, with ascertainable
certainty, that reasonableness is the standard for enforcement of Section 5 of the FTC Act.
Second, ascertainable certainty does not require agencies to provide prescriptive guidance at the
level of detail that Respondent seems to think appropriate. See, e.g., United States v. Lachman,
387 F.3d 42, 56-7 (1st Cir. 2004) (“The mere fact that a statute or regulation requires
interpretation does not render it unconstitutionally vague™). The FTC has been consistent and
clear about how it enforces Section 5 of the FTC Act against companies for their business
practices related to the security of consumer data and, as a result, Respondent has received fair

notice.
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2. Reasonableness in Data Security is No More Complicated Than
Reasonableness in Any Other Field

Data security practices are not immune from cost-benefit analyses. Section 5 requires
evaluating potential injury, the likelihood of that injury, and the cost of taking precautions to
prevent that injury. It is no more challenging to apply that balancing test in the context of
companies’ data security practices than it is in the context of companies’ duties of care related to
other business practices. Indeed, negligence law already imposes the same standard of care,
including for data security practices. See Zappos, 2013 WL 4830497, at *3.

As with the application of the reasonableness standard of care in any other circumstance,
what constitutes reasonable data security practices for a company that maintains consumers’
sensitive personal information will vary depending on the facts of the case and a company’s
circumstances. This analysis includes: the sensitivity of the information the company handles
(going to the magnitude of injury from unauthorized access to information); the nature and scope
of the firm’s activities (going to the structure of the firm’s network, how the network operates,
the types of security vulnerabilities and risks it faces, and feasible protections); and the firm’s
size and complexity (going to, among other things, the cost of implementing feasible
protections).

Companies maintaining sensitive personal information have robust guidance available to
assess whether their data security practices are reasonable under their circumstances. Companies
may review FTC complaints and consent decrees, which concern fundamental security elements,
including: conducting risk assessments to identify reasonably foreseeable risks; assessing the
effectiveness of existing security measures and adopting additional measures in light thereof;
testing and monitoring security measures for effectiveness; and adjusting the measures

appropriately. For example, the complaints in a number of FTC actions allege that the
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respondent failed to conduct adequate risk assessments and, as a result, failed to adopt easily
implemented measures to address reasonably foreseeable risks that an appropriate risk
assessment would have revealed.’* The consent decrees approved by the Commission impose
the same substantive relief: The Commission requires respondents to implement a
comprehensive information security program that includes and reflects these same basic security
elements.* These security elements are well known in the information technology field, and are
regularly and routinely published in training and continuing education materials for network

administrators and in free information technology materials.”> Similarly, the SANS Institute has

3 See, e.g., In re Card Systems, Inc., FTC File No. 052-3148, Compl. 1 6(2) (Feb. 23, 2006)
(proposed complaint approved by Commission); In re Reed Elsevier Inc., FTC File No. 052-
3094, Compl. 1 10(h) (March 27, 2008) (proposed complaint approved by Commission).

4 See, e.g., In re The TIX Cos., FTC Docket No. C-4227, FTC File No. 072-3055 (July 29,
2008) (consent order) (requiring TJX to implement a written information security program;
designate an employee accountable for its information security program; to identify risks; to
design and implement safeguards to address risks; to only retain service providers capable of
providing adequate safeguards; and evaluate and adjust the program regularly).

13 Since 1990, NIST has published and updated a series of Special Publications (“SP-800") on
information security topics. See, e.g., NIST Special Publication 800-12, An Introduction to
Computer Security: The NIST Handbook (Oct. 1995), available at
http://csrc.nist.gov/publications/nistpubs/800-12/800-12-html/; NIST Special Publication 800-30,
Risk Management Guide for Information Technology Systems (July 2002; updated September
2012), available at http://csrc.nist.gov/publications/nistpubs/800-30/sp800-30.pdf and
http://csrc.nist.gov/publications/nistpubs/800-30-rev1/sp800_30 rl.pdf. Although prepared for
government computer systems, these publications also provide guidance to the private sector.
For example, HHS published guidance to entities subject to HIPAA, such as LabMD, that
incorporates content from NIST Special Publications. See, e.g., Department of Health and
Human Services, HIPAA Security Series 6: Basics of Risk Analysis and Risk Management (June
2005, revised March 2007) at 3, available at
http://www.hhs.gov/ocr/privacy/hipaa/administrative/securityrule/riskassessment.pdf (although
the HIPAA “Security Rule does not prescribe a specific risk analysis or risk management
methodology” or require covered entities to follow NIST documents, “much of the content” of
HIPAA Security Series 6 “is adapted from government sources such as the NIST 800 Series of
Special Publications, specifically SP-800-30 — Risk Management Guide for Information
Technology Systems™).
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since 2001 annually published and updated a free, easily accessible compilation of the most
critical security vulnerabilities confronting firms, security professionals, and law enforcement.
See, e.g., SANS Institute, The Top 20 Most Critical Internet Security Vulnerabilities (Updated)
(November 2005), available at https://files.sans.org/top20/top20_2005.pdf (identifying file
sharing applications as a critical vulnerability). The compilation includes reference materials,
information about new vulnerabilities, security measures that companies may use to defend
against attacks, and links to free security tools.

The FTC has pleaded, and will prove at trial, that based on these widely known and
readily available resources, the measures LabMD employed to prevent unauthorized access to
consumers’ personal information fell well short of the reasonableness standard of care. That is,
LabMD’s practices created a likelihood of substantial consumer injury that was not outweighed
by countervailing benefits of forgoing improved security practices.

C. FTC Is Not Obligated to Proceed by Rulemaking

The FTC is not obligated to engage in rulemaking to enforce the FTC Act. The FTC’s
decision to enforce the FTC Act’s prohibition of unfair practices through individual enforcement
action, or adjudication, rather than rulemaking “lies [within its] informed discretion.” PBW
Stock Exch., Inc. v. SEC, 485 F.2d 718, 732 (3d Cir. 1973) (“The courts have consistently held
that where an agency, as in this case, is given an option to proceed by rulemaking or by
individual adjudication the choice is one that lies in the informed discretion of the administrative
agency”) (citing NLRB v. Wyman-Gordon Co., 394 U.S. 759, 772 (1969); SEC v. Chenery Corp.,
332 U.S. 194, 203 (1947)). “If the agency affords the party a ‘full opportunity to be heard before
the [agency] makes its determination’ [NLRB v. Bell Aerospace Co., 416 U.S. 267, 295 (1974)],
we cannot second-guess the agency decision whether to interpret a standard by rulemaking or by

adjudication. [Chenery, 332 U.S. at 203].” Beazer E., Inc. v. EPA, 963 F.2d 603, 609-10 (3d Cir.
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1992).

Proceeding through case-by-case adjudication of data security matters is appropriate
because the cost-benefit analysis of reasonableness is necessarily a fact-driven inquiry. Certain
fields are “so specialized and varying in nature as to be impossible of capture within the
boundaries of a general rule.” Chenery, 332 U.S. at 203. The Supreme Court articulated the
importance of case-by-case adjudication in similar circumstances:

[The National Labor Relations Board] is not precluded from
announcing new principles in an adjudicative proceeding and that
the choice between rulemaking and adjudication lies in the first
instance within the Board’s discretion. Although there may be
situations where the Board’s reliance on adjudication would
amount to an abuse of discretion or a violation of the Act, nothing
in the present case would justify such a conclusion. Indeed, there
is ample indication that adjudication is especially appropriate in
the instant context. As the Court of Appeals noted, “(t)here must
be tens of thousands of manufacturing, wholesale and retail units
which employ buyers, and hundreds of thousands of the latter.”
[Bell Aerospace v. NLRB, 475 F.2d 485, 496 (2d Cir. 1973)].
Moreover, duties of buyers vary widely depending on the company
or industry. It is doubtful whether any generalized standard could
be framed which would have more than marginal utility.

Bell Aerospace, 416 U.S. at 294 (permitting NLRB to evaluate the definition of “managerial
employees” for the purpose of collective bargaining on a case-by-case basis).

I11. LABMD’S ACTS AND PRACTICES AFFECT INTERSTATE COMMERCE

Section 5 of the FTC Act prohibits “unfair or deceptive acts or practices in or affecting
commerce.” 15 U.S.C. § 45(a). The act defines “Commerce” as, inter alia, “commerce among
the several States.” Id. 8 44. This definition captures Respondent’s business practices, as they
are alleged to include testing of “specimen samples from consumers and reporting test results to
consumers’ health care providers” and the consumers are “located throughout the United States.”
Compl. 11 1-5. See P.F. Collier & Son Corp. v. FTC, 427 F.2d 261, 271 (6th Cir. 1970) (holding

that the nationwide scope of operations imparted the requisite interstate character). Accordingly,
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Respondent’s suggestion that its practices do not affect interstate commerce is specious.

IV.  COMPLAINT COMPLIES WITH PLEADING REQUIREMENTS

The pleading standard articulated in Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007), and Ashcroft v. Igbal, 556 U.S. 662, 678 (2009), is inapplicable to complaints filed
before the Federal Trade Commission’s Office of the Administrative Law Judges.'® Cf. 16
C.F.R. 8 3.11(b)(2) (“The Commission’s complaint shall contain . . . [a] clear and concise factual
statement sufficient to inform each respondent with reasonable definiteness of the type of acts or
practices alleged to be in violation of the law . . ..”). Even if the Twombly/Igbal standard were
applicable, the Complaint alleges facts sufficient to “state a claim to relief that is plausible on its
face.” Igbal, 556 U.S. at 663 (quoting Twombly, 550 U.S. at 570).

V. MATTER SHOULD NOT BE STAYED

The Commission should deny Respondent’s request that these proceedings be stayed.
Commission Rule 3.22(b) provides that, absent an order, “[a] motion under consideration shall
not stay the proceedings before the Administrative Law Judge . ...” 16 C.F.R. § 3.22(b). In

promulgating the Rules of Practice applicable in this matter, the Commission stated that the

18 See In re Egan-Jones Ratings Co., Exchange Act Release No. APR-716, 2012 WL 8718369, at
*2 (ALJ Aug. 8, 2012) (rejecting Twombly application to affirmative defenses because
Commission’s pleading rules only require sufficient detail “as will permit a specific response
thereto”); United States v. Mar-Jac Poultry, Inc., 10 OCAHO 1148, 2012 WL 2950407, at *8
(Dep’t of Justice Mar. 15, 2012) (rejecting Twombly pleading, reasoning prior administrative
process provides notice); United States v. Split Rail Fence Co., 10 OCAHO 1181, 2013 WL
2154637, at *4 (Dep’t of Justice May 13, 2013) (distinguishing agency’s rules from Twombly
because they lack “entitlement to relief” requirement); Evans v. EPA, ARB Case No. 08-059,
2012 WL 3164358, at *4 (Dep’t of Labor Admin. Review Bd. July 31, 2012). Butcf., e.g., Inre
Hanson’s Window & Construction, Inc., 2010 WL 5093890, at *3 (EPA ALJ Dec. 1, 2010)
(applying Twombly where agency explicitly supplements its rules with Federal Rules of Civil
Procedure); Totes-Isotoner Corp. v. United States, 569 F. Supp. 2d 1315, 1325-26 (Ct. Int’l
Trade 2008) (applying Twombly where agency’s pleading rules are identical to Federal Rules of
Civil Procedure).
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purpose of Rule 3.22(b) “was to ensure that discovery and other prehearing proceedings continue
while the Commission deliberates over” dispositive motions, such as Respondent’s Motion to
Dismiss. Fed. Trade Comm’n Rules and Regulations, 16 C.F.R. Parts 3 and 4, 74 Fed. Reg.
1804, 1810 (Jan. 13, 2010). Indeed, the Commission anticipated that the amended Rules of
Practice would “expedite cases by providing that proceedings before the ALJ [would] not be
stayed while the Commission considers a motion . . ..” Fed. Trade Comm’n Rules of Practice,
16 C.F.R. Parts 3 and 4, 73 Fed. Reg. 58,832, 58,836 (Oct. 7, 2008). Except to rehash
arguments pending before the Administrative Law Judge regarding Complaint Counsel’s
ordinary, third-party discovery, Respondent has provided no rationale that could possibly justify
a stay pending determination of this Motion. Accordingly, the Commission should deny

Respondent’s request to stay the proceedings pending resolution of its Motion.
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3np Coxonrss, RI0¥ RATE. Reronr
2d Sezsion. No. 507,

FEDERAL TRADIE COMMISSION.

Juxk 13, 1914.-—Ordered Lo be printed.

Mr. Nrwranps, from the Commiltec on Interstate Commerce, sub-
mitted the following

REPODRT.
[To accompau.\; I1. IR, 15613.1

The Senate Committee on Interstate Commerce, to which was re-
ferred 1. IR, 136]", a bill to create an interstate {rade counmission,
ete., passed by the House of T\Cpl ~cnt'1tn'e= on the dth day of June,

1914, xclpous as a substitute thercfor Senate bill No. 4160, reported

favorably to the Senale on the 5th day of June (calendar da ay, Junc

6), 1914, to shich Iatter bill have been added provisions ILE.lI‘dl!W‘

unfair competltlon and the investigation of foreign trade pructi ‘
The substituted bill is.as follows:

{Senate sabstitule for XT R. 10010] .

Be it cunacled, ¢lc, That a commisgsion is Lerehy er ea;ed and establisbad, to be
knowrn as {lie Fodowl Trade Commission, composed of five members, ot mote
than tirree of whom shall be members of the same political pavty, nnd the said
Fedoral U'rade Comimiszion is referred to hercinafter as “ the commigsion.”

The words deficed in this scctiou shall have Lthe following meaning when found
in this act, to wit:

“ Gonmered ' eans such commercee as Con"xcss lms the power 1o rezulate
uyoder the Constxtu.lon
- The lerm ¥ cornoration” or * corporations ™ shall mclum. joint stoek associa- |
tions aund all olher asgocintions having shares of capilal oy capital stocs,
organized to carry on business for profit.

eAntitrust aects” mouans the act entitled “An act to prolect trade and coni-
merce acainst uniawflul restraints and monopolies,” approved July soeoin,
elghteen hundrad an:d ninety; viso sections seventy-three to seventy-seven, in-
clusive, of an act entitled “An aet to reduce taxation, to provide revenue for
the Govermmeni, and for other purpases,” approved August twenty-seventl,

eielitecn bundred and ninety-four: and alzo the act entitled ".in act to amend
sectians soventy-three and seveaty-six of the act eof August twenty-seventh,
eigliteou Lundred and nioncty-four, entitled ‘aAn aet to reduce {axation, to pro-
vide revenne for the Governvwnt, and for olher purpeses,” approved February
twelfth, ninctecn hundved and thirteen,

-




2 ' "FEDERAL TRADE COMMISSION, .
OROANIZATION.

Sec. 2. Upon the organization of the commission, the Rwrean of Corporations,
and the ofiices of Commissioner and Deputy Commissioner of Corpseuations shall
cease {o exist, and the employees of said burcau sball become emnployees of the
commission in such capacity asit may designate. The commission ghall take over
all the records, furniture, and equipment of suid bureau. Al work and proceed-
ings pending before the burean, may he continued by the commission free from
the dircction or coutrol of the Sceretary of Commerce. All appropriations hereto-
fore made for the support and maintenance of the burcau and its work arve
hereby authorized to Le expended by the commission for said purposes.

Any commissioner may be removed by the I'resident for inclticiency, neglect
of duly, or maifcasance in oflice. A vacancy in the commission shall not im-
pair the right of the rewaining commissioners to exercise all the powers of the
commission,

The commissioners shall he appointed by the Presidemi, by and with the
advice and conscat of the Senate. The terms-of office of the commissioners
shall he seven years each., The terms of those first appointed by the President
shall date from the taking effect of this act. and shall be as follows:

One sball be appointed for a term of three yvears, one for a terwn of four
years, on¢ for a term of five yearg, one for a term of six years, aud one for a
term of seven years; and after said commissioners shall have been so first
appeinted all appointinents, except to fill vacancies, shall be {or {erins of seven
years cach. Lhe cowmission shall elect one of its members chairman for suclt
period as it may determine. The commission shall cleet a seeretary and may
elect an assistant sceretary.  Said geeretary and assistant secretary shall hold
their ofiices or connection with the conmunission at the pleasnre of the com-
mission. Xach copusissioner shall receive, a salary of §10,000 per annum.
The secretary of the commission shall receive a salary of $£5,000 per annum.
The assistant sceretary shall receive a salary of 84,000 per annum. In case
of a vacancy in the oftice of any commizsioner during his term, an appointment
shall be made by the President, by and with the advice and consent of the
Senate, to fill such vaecancy, for the unexpired term. The oftice of the com-
mission shall be in the city of.Washingtou, but the comunission may at its
pleasure meet and exercise all §ts powers at any other place, and may authorize
onc or more of its memhers to pxo%ulte any investigation, and for thic purposes
thereof to exercise the powers herein given the commission.

The commission shall have such ntrorm\5 s. accountants, experts, exininers,
special agents, and other employees as may, from tinic to time, be appropriated
for by Congress, and shall have aunthority to audit their bills and fix their
-compengation. With the exceplion of the sceretary and assistant secretary
and one clerk to ecach of the commissioners, and sach atterneys and experts
as may be -cployed, all employees of the commission shall be a purt of the
classified civil service. The commission shall also have the pover to adopt a
gca), whiclt shall be judicially noticed, and to rent thdble roomis for the con-
duct of its work.

"All the espeuses of the commission, Including all necessary capernses for
transportation incurred by the CUH‘IH]SMOHQFS or by thelr employees under
their orders in making any investigation’or upon official business in any other
place than in tue city of Washington, shall be allowed and paid on the prezen-
tation of itemized vouchers therefor, approved by thie comnmission.

The Auditor for the State and, other departmeats Sh‘lll receive anJ exaumine
g1l accounts of expenditures of the cominission.

Witnesses summoned before the commission shali be paid the same fees and
milcage that are paid w 1tnos~ea in the courts of the Umtul States.

POVERS OF COMMISSION. : ’ .

Sec. 3. The commission shall have powér among others—

(n) To investizate from time to time, and as ofLon as the commis<ion may
decwn advisable, the organization, business, financial coandition, conduct, una-
tices, and management, of any corporation engnged in commerce, and its rela-
tion to other corporations and to individuals, associations, and partnersui;’s.

(b) To rcqunc any corporiaidion subject to the pron&.on\ of thiz act ~bich
the commission may desigrate to furnish te the comiission from time to ‘uuc
information, statewents, and records concerning its orgaunization, bnsives

financial condition, conduet, practices, managemeut, and relation to other .'OFDO-




FEDERAL TRADE COMMISSION. 3

rations, or to individuals, associatious, or partnerships, and to require the
production for examination of all buoks, documents, correspondence, .coutracts,
memoranda, or other papers relating to or in any way affecting the commerce
in which such corporation under inquiry is engaged or concerning its relations
to uny individual, association, or partuership, and to make copies of the same.

(¢) To prescribe as near as may be a uniform system of anuuval reports from
such corporutions or classes of corporativns subject to the provisious of this
act, as the commission may designate, and to fix the time for the filing of such,
reports, and to require such reports, or any special report, to be made under
oath, or otherwise in the discretion of the commission.

(1) To make public, in the discretion of the commission, any information
obtained by it in the exercise of the powers, authority, and duties conferred
upon it by this act, except so far as may be necessary to protect trade-processes,
names of customers, and such other matters as the commission may deem
uot to be of public importance, and to make arnual and special reports to the
Congress and to submit therewith recommendations for additional legislution.

(e) In any suit in equity brought by or under the direction of the Attoruey
General as provided in the antitrust acts if the court finds for the complainant
it may, upon its own motion or the wmotion of any party to such suit, refer the
matter of the form of the decree to be entered to the commission as a master -
in chancery; whereupon the commission shall proceed in that capacity upon
such notice to the parties and upou such hearing as the court may prescribe,
and shall as speedily as practicable make report with its findings to the court,
which report and findings having been miade and filed shall be subject to the
Jjudicial procedure established for the consideration and disposition of a master’s
report and findings in equity cases.

(f) YWherever a restraining order or an interlocutory or final decree has here-
tofore been entered or shall hereafter be entered agzainst any defendant or
defendants in any suit brought by the United States to prevent and restrain any -
violation of the antitrust acts, the comwission shall have power, and it shall
be its duty, upon the application of the Attorney General, to make investigation
of the manner in which the order or decree has been or is being carried out,
and as to whether the same has been or is being violated, and what, if any,
+ further order, decree, or relief is advisable. It shall transmit to the Attorney
General a report embodying its findings as a result of any such investigation
with such recommendations for further action as it may deewm advisable and
‘the report shall be made public in the discretion of the commission. )

(g) If the commission believes from its inquiries and investigations, insti-
tuted upon its own initiative or at the suggestion of the President, the Attorney
General, or cither Idouse of Cougress that any corporation, individual, asso-
ciation, or partnership has violated any law of the United States regulating
commerce, it shall report its findings and the evidence in relation thereto to the
Attorney General with its recommendations.

For the purpose of prosecuting any investigation or proceding authorized by
this section the commission, or its duly authorized agent or agents, shall at
all reasonable times have access to, for the purpose of examination, and the
right to copy any documents or writings of any corporation being investigated or
proceeded against. . :

() The commission is hereby directed to investigate, as expeditiously as
may be, trade conditions in foreign countries swhere associations, combinatlons,
or practices of buyers, dealfers, or traders may injuriously affect the export
trade of the United States, and also to investigate whether American exporters
have combiuned swith each other or with foreign producers or dealers to control
prices abroad. and to report to Congress thereon from time to time.

Skc. 4. The powers and jurlsdiction herein conferred upon the commission
shall extend over all trade associations, corporate combinations, and corpora-
tions as hereinbefore defined engaged in or affecting commerce, except banks
and common carriers.

UNFAIBR COMPETITION.

‘Sec. 5. That unfair competition in commerce is hereby declared unlawful,

The commission is hereby empowered and directed to prevent corporations
from using unfair methods of competition in commerce.

TWhenever the commission shall have reason to believe that any corporation
has been or ls using any unfair method of competition in commerce. it shall
issue and serve upon such corporation a written order, at least thirty days
in advance of the time set therein for hearing, directing it to appear before the
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4 : FEDERAL TRADE COMDMISSION,

commission and show cause why an order shall not be issued by the commissiomn
restraining and prohibiting it from using such method of cowpetitioa, aud if
upon such hearing the commission shall find that the inethod of competitiom
in question is prohibited by this act it shall theveupon issue an order restruin-
ing and prohibiting the use of the same. The commission may at any time
modify or set aside, in whole or in part, any order issued by it under this act.

" Whenever the cormmission, after the issuance of such ordev, shall find that
such corporation has not complied therewith, the comrpission wuy petition
the district court of the United States, within any district where the tuethod
in question was used or where such corporation is locuted br carries on busi-
ness, praying the court to issue an injunction to enforce such ovder of the
commission; and the court is hereby authorized to issue such injunctiou.

Sec. 6. That if any corporation subject ‘to this act shall fail to file any
annual or special rteport, as provided in subdivision (b) of section three
hereof, within the time fixed by the commission for filing the same, and such
failure shall continue for thirty days after notice of such defanlt, the cor-
poration shall forfeit to the Tnited States the sam of $100 for each and every
day- of the continuance of such fuilure, which forfeiture shall be payable into
the Treasury of the United States. and shall be recoverable in a civil suit in
the name of the United States brought in the district where the corporuation
has its principal oftice or in any district in which it shall do business.. It
shall be the duty of the various cdistrict attorneys, under the direction of the
Attorney General of the United States, to prosecute for the recovery of for-
feitures.” The costs and expenses of such prosecution shall be paid out of the
appropriation for the expenses of the courts of the United States.

PENALTIES.

Sec. 7. Any person whe shall willfully destroy, alter, mutilate, or remove
out of the jurisdictivn of the Unlted States or authovize, assist in, or be privy
to the willful destruction, alteration, mutilation, or removal out of the juris-
diction of the United States of any book. letter, paper, or doecnment containing
an enfry or memorandum relating to commerce, the production’ of which the
commission may require under this act, or who shall willfully make any false
entry relating to commerce iu any book of accounts or record of any trade
association, corporate combination, or corporation, subject to the provisions of
this act, or who shall willfully make or furnish to said commission or to its
agent any false statewent, return, or record, knowing the saime to be false in
any material particular, shall be deemed guilty of a misdemeanor, and upon
conviction thereof shall be punished by a fine of not exceeding $5,000 or by
imprisonment not exceeding one year, or by both said punislhments, in the
discretion of the court.

Any employee of the commission who divulges any fact or information which
may come to his knowledge during the course of his empltoyment by the com-
mission, except in so far as it bas been made public by the commission, or as he
may be directed by the comumission or by a court, shill be deemed gnilty of a
misdemennor, and upon conviction theresf shall be punished by a fine not ex-
ceeding $o 000, or by imprisonment not exceeding one year, or by both smd pun-
{shments, in the discretion of the court.

TESTIMONY AND IMMUNITY.

Sec. 8. The commission shall have and exercise the powers possessed by the
Interstate Commerce Commission to subpena and compel the attendance and
testimony of witnesses and the production of evidence, and to administer oaths.
Ali the powers, requirements, obligations. iiabilities, and immunities imposed or
conferred by the act to regulate commerce. as amended in relation to testimony
before the Interstate Commerce Commission, shall apply to witnesses, testimony,
and evidence before the commission,

Sec. 9. The district courts of the United States, npon the applieation of the
commission alleging a failure by aay corporation, or by any of its oficers or em-
ployees, or by any witness, to comply with any order of the commission for the
furnishing of information, shall have jurisdiction to issue such writs, orders, or
other process as may be necessary to enforce any order of the commission and
to punish the disobedience thereof.

Sec. 10. The several departments :@nd bureaus of the Government, when
directed by the Presideat, shall furnish the commission, upon its request, all
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records. papers, and information in their possession relating to any trade
association, curporate combination, or corperation, subject to any of the pro-
visions of this act.

Autend the title so as to read: “ An act to create n Federal Trade Commis-
sion, to define its powers and duties, and for other purposes.”

TIE TAYT ADMINISTRATION,

The Senate Committee on Interstate Commerce has had under
consideration for many years the organization of a trade coramis-
sion, with powers over trade analogous to these exercised by the
Tnterstate Commerce Comimission over transportation. A

Under President Taft’s administration, Senate resolution No. 98,
wxty-second Congress, first session, authorizing the Senate Con-
mittee on Interstate Commerce to report to the Senate what changes
were necessary or desirable in the laws relating to the control of
corporations, persons, or firms engaged in interstate commerce, was
presented by Mr., Clapp, the chairman of the committee, and was
adopted by the Senate on the 26th day of July, 1911. Under this
resolution exhaustive hearings were held, during which 103 persons
cave their views on every phase of suggested trust legislation, filling
nearly 3,000 pages of hearings.

At the first hearing, on the 4th day of August, 1911, the Senate
Commiittee on Interstate Commnerce took up Senate bill 2941, intro-
duced by Mr. Newlands, for the organization of a trade commission,
and Mr. Newslands made a statement regarding it. The bill and
statement appear in the appendix to this report, at pages 15 to 33.

Later cn, as a result of the additional light shed upon this subject
by the hearings, Mr. Newlands introduced in the Senate, on February
26, 1912, Seuate bill 5483, Sixty-second Congress, sccond session,
entitled “ A bill to create an interstate trade commission.” This bill
was tentatively taken up by the committee and amended in many
particulars, but the committee took no final action upon it. The bill
as tentatively amended by the Senate Committee on Interstate Com-
merce (appendix, p. 39) was reintroduced by Mr. Newlands on the
12th day of April, 1913, as Senate bill $29.

TIXE CUMDMDIINS REPORT.

. The Senate coinmittee, after long-continued hearings under Senate
resolution 98, made a report, through Mr. Cuminins, on the 26th day
of February, 1913 (S. Rept. 1326, 62d Coung., 3d sess.)}, in which
were included the additional views of Messrs. Pomerene, Tillman,
Gore, Newlands, Crane, Brandegee, Oliver, and Lippitt.

The report of Mr. Cummins consisted mainly of a discussion of
the decisions of the Supreme Court in the various trust cases, from
the Knight case down to and including the Standard Oil and To-
bacco cases; but it also took up the question of the desirability of
legislation supplementary to the Sherman Act, and considered the
question, among others, of a trade commission, declaring “that
through the intervention of such a body of men the legislative policy
with respect to combinations and monopolies could be vastly more
cffectual than through the courts alone, which in most cases will tale
po cognizance of violations of the law for months or years after the
violations occurred, and when the difficulty of awarding reparation
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for the wrong is almo*t insurmountable”; aud also, with ufcr(,nce
to the chsmtcfrx(xtlon of combinations and the reconstruction of the
associated coxpomtlons upon lawful lines, “It can not be gainsaid
that a commission, the members of which arc in close touch with
business affairs, and who are intimately acquainted with the com-
mercial situation, might be extremely helpful in the required adjust-
ment.”

In the additional views of M. Newlands, appended to the Cunmins
report, Mr. Newlands declared himself .in favor of the immediate
organization of a trade commission aund urged the passage of the
trade- commission bill which he appended to his views. Ile guoted
from previous utterances in the Senate, on J'mml) 11, 1911, as
follows:

Mr. NEwLANDS: The railroad commission bill furnishes a 1nodel for the action
of Congress upon matters involving minute and scieatific investigation. Ilad
we followed the same method regarding the trusts that we followed regarding

railroads, we would have made much better progress in trust regulation. The
antitrust act was passed 23 years ago, about the same time thiat the railroad

‘cominission was organized. The railroad question is practically settled; the

scttiement of the trust question has hardly been commenced. Ilad we sub-
mitted the administration of the autitrust aet to an imparvtial quasi judicial ‘tri-
bunal similav to the Interstate Commerce Commission .instead of to the Attor-
ney General's Oilice, with its shifting oflicials, its varying policies, its lack of
tradition, record, and precedent, we would by this time bave made gratifying
progress in thie regulation and control of trusts, through the quasi judicial in-
vestigiations of a competent comnmission and through legislation based upon its
recommendations. As it is, with the evasive and shifting incumbency and
administration of the Attorntey Geueral’s Office, oftentimes purely political in
character, we find that the trusts are more powerful to-day than when. the
antitrust act was passed, and that cvils have grown up so interwoven with
the gencral business of the country as to m'lLe mea trewble at the canse-
queuce of their disruption.

No bill was reported under the Clapp resolution and no additional
action was taken by the Senate, under President Taft’s administra-
tion, regarding trust legislation.

PRESIDENT WIISON’S ADMIN ISTR;\TION.

Under President \Vllson s admlmstlatmn, after the passage of the
tarift and banking laws at the extra session, the question of trust
legislation came’up at the regular session cmnmcncu\fr in- Decemn-
ber 1918. President Wilson, assuming that the Judlcmry Com-
mittec of the House and the Tnterstate Commerce Comnmittce of the
Senate had jurisdiction over the entire subject, conferred with the

chairmen of these two committees, Mr. Clayton and Mr. Newlands,

with reference to framing the tentative measures which would be
submitted to the committecs for consideration. Meanwhile the Presi-
dent deliv med his message of January 20, 1914, regardine sutiviust
lcmshtmn in which, after 1cconnnondm«r lcrrla](mon as to interlock-
ing dnec;omtes holding companies, and other matters » he took up
the question of a trade cominission, as follows: :

" The business of the country awaits also, has long awaited and has suffered
because it eould not obtain, further and more explicit legislative delnition of
the policy and meaning of the existing antitrust law. Nothing hampers bu;iness
like uneertainty. Nothing daunts or discourages it like the necessity to take
chances, to run the risk of falling under the condemnation of tiwe Inw tafore
it can make sure just what the law is. Surely we are suflicicatly furdliar
with the actual processes and methods of monopoly and of the miany lhyrifyl
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restraints of trade to mage dcﬁu.non DOoSlblO at any rafe up to the limits of
what experience lLas disclosed. These practices, being now abundantly dis-
closed, can be explicitly and item by item folbldJOn by statute in such terms
as wnll practically elimivate uncertainty, the law itself and the penalty being
made equally plain.

And the business men of the country desire something wore than that the
menace of legal proeess in these matters be made explicit and inteligibie. They
desire the '1(1\100, the definite guidance and information which can be supplied

by an administrative body, an interstate trade commission. _ .

'he opiniun of the country would instantly approve of such a commission,
It would pot wish to sce it empowered to make terins with monoply or in any
sort to assuue eontrol of business, as if thie Government made itself responsible,
It demands such i commission only as an indispensable instrument of in-
formation and puablicity, as a clearing house for the fucts by which both the
public mind and the managers of great business undertakings shionld be guided,
and as an instrumentality for doing justice to business where the processes
of the courts or the natural forces of correction outside the courts arc inade-
quate to adjust the remedy to the awrong in a svay that will meet all lhe
equitics and circumstances of the case.

Producing industrics, for example, which have pas'«*d the point up to which -

combination may be counsistent with the public interest and the freedom of
trade, can not always be dissected into their component units as readily as
railroad companies or similar organizations can be. Their dissolution by
ordinary lezal process may oftentimes involve financial consequences likely to
overwhelm thie securily market and bring upon it breakdown and ceonfusion.
There ought to be an administrative commission capable of directing and shap-
Ing such coue:-Li\e processes, not only in aid of the courts but also by inde-
pendent suggestion, if uﬂccscmy

TENTATIVE BILLS,

Later on, as the result of an understanding botwecn Mr. Clayton,
chairman of the Ifouse Committee on the Judiciar v, and Mi. New-
lands, chairman of the Senate Committee on Interstate Commerce, a
bill was introduced on the same day, by Mr. Clayton in the House
and by My. Newlands in the Senate—Il. 1\ 12120 and S. 4160.

With reference to this bill, Alr. ClayLon caused to be published in
the Congressional Record on the 22d day of January, 1914, the fol-
lowing press dispatch: - -

Representative Clayton this afternoon gave to the press the full text of the
tentative bill as agreed upon by a subcommittee of the Judiciary Comunittee of
the House (\IC\SlS -Clayton, Cartin, and Floyd of Arkansas) and the umJox ity
members of the Senate Commiltee ou Interstate Commerce, and said:

“Phe bill will be introduced at the same time by Lieprsentative Clayton and
Senator Newlands. Fhie bill is modeled after the lines of what is commonly
known as the Newlands bill, which was introduced in the Senate by Senator
Newlands, aud invelves the fundamental idea that a tiade commission sball be
created, consisting of five members, with full inquisitorial powers into the
operation and organization of all corporations engaged in intersinate commerce,
other than common carriers. It provides for a comumission of five mcembers,
makes the Comnmissioner of Corporations chairman of the board, and transfers
all the existing powers of that bureau to the commission. 1Its relation to the
Attorney General's office aud to the courts is advisory. Its principal and most
Important dnty, besides conducting juvestigations, will be to aid the courts,
when! requested. in the formation of decrecs of dissolntion, apd with this end
In view it empowers the courts to refer any part of pending litization te the
commntission, including the proposed decrec, for information and advice.”

Senator Newlands, Deing interviewed. said:

“The trade-commission bill and several other bills limitiuz the debatable
ground of the Sherman Act hitve been thie subject of laborious conexduatum by
a sub'committee of the Judiciary Committee of the Iouse (consisting of Mr.
Clayton, chairman, and Messrs. Carlin and IFloyd of Arkansas) duving the holi-
days _».aud before. The majority mewbers of the Interstante Commerce Com-
mitte:s of the Senate have been brought into cousultation with thiem of Jate.

]
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“The trade-commission bill preserves {he essential features of the bill which
I _have been urging for some tinmie, but contains amendments and additious of
value and is, in my judgment, an improvement upon the bLill as it was con-
gidered and jimproved by the Interstate Commerce Commitice of the Scnate
during the last Congress. As a whole, I should say that Lhe trade-conmission
bill ought to be satisfactory to members of all parties, for it is distinctively
progressive, and we have endeavored to frame jt in barmony wilh the Dresi-
dent’s views, presented in an admivable message, whici: hies received the ap-
proval of the entire country, regurdless of parly. While these bills represent -
at present the best thought of the participants in the shaping of this legislation,
they are presented simply as feutative measures, upon which the judzgment of
the proper committees of the Tlouse and Seunate and of the country is invoked.”

THE TIOUSE DILI.

The House bill, IT. 1. 12120, introduced by Mr. Clayton, was notl
referved, however, to the Judiciary Cominittee, but to the Committee
on Interstale and Toreign Commerce. The Scnate bill, S. 4160,
introduced by BMr. I\C\V]d]]db, was rcferred to the Inters tatc Com-
merceé Cominittee of the Senate.

Later on a bill was introduced by Mr. Covington, of the ITonse
Committee on Interstate and Toreign Commerce (IT. R. 15613) for
the creation of an interstate trade commission, on the 13th day
of April, 1914, covering in substance the same Tines as the Clayton
bill, but dlﬂcrmo in detail and method. This bill was taken uj p for
consideration bv the ITouse Commitice on Interstale and Ioreign
Commerce, and after amendment by the commitice was repor ted
favorably and passed by the House on the 5th day of June, 1914.

THE SENATE DBILL. .

Meanwhile, ho“cvcr, the Senate Committee on Interstate Com-
merce had been considering Senate bill 4160, introduced by Mr.
Newlands, and had, on the Bty day of June (cﬂenrhl dav June 6),
1914, afler '1.1ncndmnr this measure, reported it favorably to the
Scnate. Later on the Iouse bill, H. R. 15613, came over to the
Scnate and was referred to the Committee on Interstate Commerce.

The Senate committee reports the House bill with the recommenda-
tion that Senate bill 4160, as amended, be substituted for it, adding
thereto dmmdments regarding the mvesulgnhon of fowmn tradc
practices and unfalr competition,

AN ADM'INISTR:\TIVE TRIBUNAL NEFDED.

Recent decisions of the Supreme Court make clear that all combi-

‘nations in restraint of trade and monopolies are contrary to the law.

All agree that while the Sherman law is the foundauon stone of cur’-
pohcy on this question, additional legislation is necessary.

Experience in the exccution of thc Iaw, however, as shown in Ih(‘
Standard Oil and American Tobacco dcmccs of dissciuli nn‘ and in
the frequent efforts of combinations to make voluntary adjustieent
with the Department of Justice, establishes that the question invely ed
is administvative as well as legislative and judicial.

It is generally conceded that the peeuliar character and nnpmtn ce
of this question make it indispensable that some of the a:iministim-
tive functions should be lodged in a body specially competcnt to d.al
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with them, by reason of information, experience, and careful study
.of the business and economic conditions of the industry aﬂ'ucted/.
The knowledge of the law and the information as to the facts which
are essential to prove that a combination is repugnant to the law are
_not likely to be entirely adequate for the determination of the best
form of dissolution, and this has been recognized both by the
Supreme Court and by the Department of Justice. Preliminary tothe
judicial determination of such questions as arise, for example, in the
examination of preposals for -a voluntary dissolution of a combina-
tion or in testing the lawfulness of existing business arrangements,
a vast mass of information in numercus branches of industry, as
well as expert knowledge, is indispensable. The proper enforcement
of the Sherman law also requires vigilant supervision which is most
effectively obtained by a body in continual touch with the business
organizations in the various industries.

The value of such administrative oversight and control has been
recogznized in the banking and transportation business, and we have
in the Comptroller of the Currency, the newly created Federal Re-
serve Board, and the Interstate Cominerce Commission practical
illustrations of the operation of such organizations and frequent
examples of the beneficial effects of their activity. As the general
realization of these facts is widespread and confined to no one par-
ticular party, the introduction of this bill for a trade commission
simply responds to a general need.

THE BUREAU OF CORPORATIONS, .

YWhile the Bureau of Corporations, which was established by an
act of February 14, 1903, provided in some measure for the needs now
generally recognized and has been of great value and public benefit
in describing in detail the conditions in particular industries, and
the organization, operation, and conduct of particular companies. the
field which has been covered has necessarily been vestvicted and its
organization as a division of an executive department under a single
head, reporting only to the President, has not given to it either the
authority or prestige which attaches to an independent commission,
such as the Interstate Commerce Commission. Yet the need of such
a position is quite as necessary in the governmental supervision of
industrial activities as of railroads.

The establishment of a trade commission at the same time that the
Interstate Commerce Commission was established would have pre-
vented the extraordinary development of monopolistic organizations
in industry. If this commission had been in existence during this
period, we would not now have to deal with such organizations as
the United States Steel Corporation, the International Harvester
Co., or the American Sugar Refining Co.; the American Tobacco Co.
would never have been organized, and even the Standard Oil Co.
would not have survived the dissolution of the original Standard
0Oil Trust in 1892. Such a commission would have at least kept
within limited bounds the activities of a multitude of price-fixing
‘associations in different branches of business, which, together with
the great frusts, have been potent causes of the present high cost of
living.
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OPPOSING THEORIES REGARDING A TRADE COMMISSION.

With the development of public sentiment on the subject of a trade
commission, points of view have naturally changed with respect to
particular provisions, and dilferences have also appeared with respect
to the extent of the power to be lodged with such a commission.
Some would found such a commission upon the theory that monopo-
listic industry is the ultimate result of economic evolution and that it
should be so recognized and declaved to be vested with a public inter-
est and as such regulated by a commission.. This contemplates even
the regulation of prices. Others hold that private monopoly is in-
tolerable, unscientific, and abnormal, but recognize that a commission
is a necessary adjunct to the preservation of competition and to the
practical enforcement of the law. The functions of such commis-
sions would be as distinct and different as the ideas upon which they
are founded. '

The commission which is proposed by your committee in the bill
submitted is founded upon the latter purpose and idea. It certainly
would appear to be the part of wisdom in so important a situation to
proceed carefully, and with that end in view the committee has aimed
to provide a body which will have sufficient power ancillary to the
Department of Justice to aid materially and practically in the en-
forcement of the Sherman law and to aid the business public as well,
and, incidentally, to build up a comprehensive body of information
for the use and advantage of the Government and the business world.
Its subsequent recommendations to Congress will be fortified with
actual knowledge of practical conditions, both from the point of view
of business desirability and economic tendency, and will furnish to
Congress an analysis of conditions that will give other and further
legislation the certainty and security of foundation commensurate
with the vast interests of the public and of the business world which -
are at stale. If conditions demonstrate and warrant, there will be a
natural growth in the power of this body. At the same time the bill
clothes it with sufficient power to be, we believe, of material assistance
to the Department of Justice in the enforcement of the Sherman law,
‘and of material aid to the business world in building up a body of
precedent in the matter of business practices.

Proceeding now to a brief consideration of the principal provi-
sions of the present bill and some of the more important considera-
tions which have determined its form, it is necessary to consider the
constitution of the commission; the corporations, etc., placed under
its jurisdiction; the powers of inquiry, etc., of the commission, and
other powers. : '

CONSTITGTION OF COMMISSION.

It is provided that the commission shall be composed of five com-
missioners with a regular term of seven years, but the terms are so
arranged that the whole membership will not be subject to a com-
plete change at any one time. The work of this commission will
be of a most exacting and difficult character, demanding persons who -
have experience in the problems to be met—that is, a proper knowl-
edge of both the public requirements and the practical affairs of
industry. It is manifestly desirable that the terms of the commis-
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sioners shall be long enough to give them an opportunity to acquire
the expertness in dealing with these special questions concerning
industry that comes from experience. The terms of the commis-
sioners should expire in different years, in order that such changes
as may be made from time to time shall not leave the commission
deprived of men of experience in such questions.

One of the chief advantages of the proposed comnmission over the
Bureau-of Corporations lies in the fact that it will have greater pres-
tige and independence, and its decisions, coming from a board of
several persons, will be more readily accepted as 1mpartial and well
considered. For this reason also it Is essential that it should not be
open to the suspicion of partizan direction, and this bill provides,
therefore, that not more than three members of the commission shall
beloug to any one political party.

The salary proposed for each commissioner is $10,000 per annum,
which is the same salary as is provided for the Interstate Commerce
Commission, and $2,000 per annum less than that of the members of
the FFederal Reserve Board under the currency law recently enacted.
It would seem desirable that the salaries of the two commissions
should be made equal to those of the reserve board. It is of para-
mouut importance that men of the first order of ability should be
attracted to these positions, and that service on this body should not
entail too great a sacrifice to those who would serve thereon. A com-
inission of this kind requires an unusual combination of qualifica-
tions. It requires not only a conversant knowledge with finance and
-transportation, but also a very comprehensive knowledge of the
practical economic and legal aspects of the whole field of industry
of the country, and exceptional experience, training, and judgzment.

The absorption of the Bureau of Corporations by the commission,
already alluded to, is a matter of such obvious desirability that it
does not require any extended discussion. The work done by that
bureau has demonstrated the ability of its staff, while its 10 vears’
experience in work along this line will be of great value to the pro-
posed commission. -

POWERS OF INVESTIGATION AND REFPORTS,

Specifically subject to the jurisciction of this commission are all
corporations, trade associations, and corporate combinations engaged
in interstate and foreign commerce, excepting banks and common
carriers. '

The commission has power to investigate the organization, busi-
ness, financial condition, conduct, practices, and management of any
corporation subject to the act which it may designate, and its rela-
tion to other corporations and to individuals, associations, and part-
nerships, and in aid therecf to require the production of informa-
tion, statements, and records and the examination of books. docu-
ments, correspondence, contracts, etc., affecting the commerce in
which such corporation is engaged, and to require annual or special
reports from such corporations or classes of corporations as the com-
niission may designate. The commission may malke public any in-
formation obtained by. it except as to trade proceszes, names of cus-
tomers, and other matters not deemed to be of public importance;
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and may also make annual and special reports to Congress, including
recommendations for additional legislation.

It will be seen that while large powers of investigation are aiven,
they are not greatly in excess of those possessed and for-years ex-
ercised by the Bureau of Corporations. Reports are required only
from such corporations or classes of corporations as may be desig-
nated by the cominission. There are over 330,000 corporations in this
country, of which perhaps a large proportion may be engaged in
Interstate trade, but it must be realized that the nunber affected by
the proposed legislation will not exceed 1,600. The powers, of
course, must be large, but the exercise of the powers will not be
against law-abiding business, but against lawless {)usiness. Tt will be
persuasive and corrective rather than punitive so far as well-inten-
tioned business is concerned. Although the commission is given a
wide discretion, experience has proved that governmental admin-
istrative bodies seldom abuse such authority. To attempt to make
precise limits between what they may and what thev may not do
would often seriously hamper their successful administration. To
almost every inquiry it might be possible to make specious objections
which, while lacking any real merit, might effectnally clog the con-
duct of the inquiry. The committee caretfnlly considered the question
as to whether 1t should limit the powers of the commission to the con-
duct of the large corporations, but it was deemed important that
the commission should be able to get information from the small
concerns as well as from the large ones, inasmuch as a corporation
of small capital might be macde the instrumentality of large monopo-

listic control.
POWER TO AID THE COGRTS.

The commission is also anthorized to ald the courts in the form of
the decree to be entered in suits under the antitrust acts and to make
investigation as to the manner in which such decrees are being car-
ried out, as to whether they are being violated, and what, if any,
further order, decree, or relief is advisable, reporting its findings
on these subjects to the Attorney General. It is also authorized, if
it believes from its inquiries that any covporation has violated any
law of the United States regulating commerce, to report its findings
and the evidence relating thercto to the Attorney General. -

These powers, partly administrative and partly quasi judicial, are
of great importance and will bring both to the Attorney General and
to the court the aid of special expert experience and training in mat-
ters regarding which neither the Department of Justice nor the
courts can be expected to be proficient.

With the exception of the I{night case, the Supreme Court has
never failed to condemn and to break up any organization formed in
violation of the Sherman law which has been brought to its atten-
tion; but the decrees of the court, while declaring the law satis-
factorily as to the dissolution of the combinations, have apparently
failed in many instances in their accomplishment simply because
the courts and the Department of Justice have lacked the expert
knowledge and experience nccessary to be applied to the dissolution
of the combinations and the reassembling of the divided elements in
harmony with the spirit of the law.
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TRADE CONDITIONS ALROAD.

‘The commission is also authorized to investigate trade conditions
in foreign countries injuriously aflecting the export trade of the
United States, as well as whether American exporters have combined
\\gth (zilch other or with foreign producers or dealers to control prices
abroad.

UNFATR COMPIETITION.

Onec of the most important provisions of the bill is that which
declares unfair competition in commerce to be unlawful, and em-
powers the commission to prevent corporations from using unfair
methods of competition in commerce by orders issued after heaving, .
restraining, and prohibiting unfair methods of competition, which
orders ave enforceable in the courts. '

The committee gave careful consideration to the question as to
whether it would attempt to define the many aund variable unfair
practices which prevail in commerce and to forbid their continuance
or whether it would, by a general declaration condemning unfair
practices, leave it to the commission to determine what practices were
unfair. It concluded that the latter course would be the better, for
the recason, as stated by onc of the representatives of the Illinois
Manufacturers’ Asseciation, that there were too many unfair prac-

tices to define, and after writing 20 of them into the law it would

be quite possible to invent others.

It may be stated that representatives of the National Implement
and Vehicle Manufacturers’ Association,.the Ohio Manufaclurers’
Association, and the Illinois Manufacturers’ Association approved the

. passage of a trade commission bill and a provision resarding the
o f=]

mnquiry into and condemnation of unfair practices in trade.

1t is believed that the term “unfair competition” has a legal sig-
nificance which can be enforced by the commission and the courts,
and that itis no more diflicult to determine what is unfuair competition «
than it is to determine what is a reasonable rate or what is an unjust
discrimination. The committee was of the opinion that it would be
better to put in 2 general provision condemning nnfair competition
than to atlempt to define the numerous unfair practices, such as local
price cutting, interlocking directorates, and holding companies in-
tended to restrain substantial competition.

SUBPENA AND IMIUNITY.

In verifying the returns made by a corporation or in the conduct
of such special investigations as the commission may deem necessary,
it is indispensable that it should have extensive powers of inquiry,
with the right to subpeena witnesses and to require the production of
books and papers. The powers which, according to this bill, are
granted to the commission, are practically the same as those now
granted to the Interstite Commicrce Commission cr the Dureau of
Corporations, while the same constitutional protection is given to
witnesses who testify ss to matters which might incriminate them.

The history of this lezislation is given with particularvity, so that
Members of the ‘Senale may have before them the gradual evelution -
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of the measure and may consult the records referred to at any stage
of the proceedings. = :

It demonstrates that legislation regarding the organization of a
trade commission has been the sabject of consideration in the Sen-
ate Committee on Interstate Commerce for over three years, and in
_ two important committces of the House for a period of over six
months, during which period exhanstive hearings were had.

The legislation proposed is in linc with the constanily increasing
popular sentiment, as is demonstraicd by the recent poll of the
Chamber of Commerce of the United States, which declared over-
whelmingl; for such action. No contention can be made that the
work of Congress on this subject has been hasty or immature. It
has not been in advance of public sentiment, but rather has lagged
behind. -



APPENDIX. -

Hranrixg Berore mie SExate Cordirrree oN INTERsTATE COMMIERCE,

[Iriday, August 4, 1911.]

Unirep States SeNate,
Codatrrrce -oN -INTERsTATE COMMERCE, :
: Washington, D. C.

A TRADE COMMLISSION—BR., NEWLANDS'S STATEMENT,

The committee met at 10 o’clock a. m. for the purpose of consid-
ering Scnate bill No. 2941, Sixty-second Congress, second session,
introduced by M. Newlands on the 5th day of July, 1911, entitled
“A bill to create an interstate tmde commission, to define its porers
and duties, and for other purposes.”

Present : Senators Clapp (chairan), Cmnc, Cummins, Brandegee,
Oliver, Lippitt, Townsend, Newlands, Cl‘nlm Watson, and Pomercue,

The Catantarax. The scer etary w ill' read Lhe author 1ty under which
the committec acts.

(The secretary read as fol]ows:)

"IN THE SENATE OF THE UNITED STATLS,
July 26, 1911.
Resolved, That the Committee on Inter:t.xte Commerce is hereby authorized
and directed, by subcommiittee or otherwise, to inquire into and report to the
Senate at the earliest date practicable what changes are necessary or desirable
in the laws of the United States relating to the creation and control of corpora-
tions engaged in interstate cowmmerce. aml what changes are neecessary or desir-
" able in the. laws of the United States relating to persons or firms engaged in
interstate comunerce, and for this purpose they arce authorized to sit during the
sessions or recesses of Congress, at such times and places as they may deem
desirable or practicable; to scud for persons and papers, to administer oaths,
to summon and compel the attendance of witnesses, to conduet hearings and
have reports of same printed for use, and to employ such clerks, stenographers,
and other assistants as shall be necessary, and any expeitse int counection with
such inquiry shail be paid out of the contingent fund of the Senale upon
vouchers to be approved by the chairwan of the committee.
Attest: .
CrArLES G. BENNETT, Secretary.

The Cuatryan. You may proceed, Senator Newlands. What is

the number of your original bill?
Mr. NewLanps., No. 2941, introduced July 5, 1911.
NorE.—Siuce the date of this hearing Mr. Newlands withdrew the blll in its
original form, and on August 21, 1911, jutroduced a substitute thercfor, beariug
15
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{he same numbe1 (5. 2941), with the sume title and purpose. The said substi-
tute bill is as follows: -

[8. 2941, Sixty-second Congress, first scssion.}

A BILL To create an interstaté trade commlssion to define its powers and _duties, and for
other purposcs .

Be it cnactud by the Senalc and House of Representatives of the United
State of America in Congress asscmbled, That this act shall be referred to and
cited as the interstate trade commission act.  Corporations a majorily of whose
voting sccurilies is beld or owned by any corporation subject {o the terms of
sections four or sixteen of this act are referred to hercin as subsidiaries of
such holding or owning corporation.

Skc. 2. That on and affer day of , nineteen hundred and twelve,
the Burcan of Corporitions shall be separated from the Depariment of Com-
merce and Labor, and shall be thereafter known as the Interstate I'rade Com-
mission; and ali of the powers, dutics, and funds belonging or pertaining to the
Rureau of Corporations shall thereafter belong and pertain to the Interstate
Trade Commission. And all the oflicials and employees of said bureau shall
be thercupon transferred to the Interstate Trade Commission. he said com-
mission shall also have a secretary, a chief clerk, and such other and additional
employees as shall be provided by Iaw.

See. 3. That the Iuterstate Trade Commission shall consist of five members,

. of whom no more than three shall belong to the same political pariy. Ihe Com-

missioner of Corporations bolding the oflice on the said day of
ninetcen hundred and twelve, shall be ex oflicio a member of the commission for
the first two years of its existence, and shall also be chairman of the commis-
sion for the first year of its existence, and thercafter the chairman sball be .
selected annually by the commission from its membership; and the then Deputy
Commissioner of Corporations shall be the scerefary of the commission for the
first yeav of its existence, and thereafter the scerctary shall be selected by the
conmission; and after the organization of the connnission the titles and offices
of Comumissioner of Corvporations and Deputy Comnn ssioner of Corporations,
respectively, shall cease to exist. The rewaining four members of the com-
mission shall be appointed by the President, by and with the advice and consent”
of the Scnate, and the terms of suchh commissiners so first appointed shall be
four. six, eight, and ten years, respectively, and shall be so dcsiznated by the
President in making such appointments; and thereafter all the commissioners
shall bold oflice for the term of ten years, and shall be appointed by the P'resi-
dent, by and with the advice and consent of the Senate. XEach member of said
commission shall receive a salary of ten thousund dollars a year. The secre-
tary shall rcceive a salary of thousand dollars a year. !

Sec. 4. That cvery corporation heretofore or hercafter organized within the

- United Stales or doing business therein whose annual gross receipts, inclusive

of the annual gross receipts of its subsidiaries, if any, exceed five million,
dollars, and engaged in commerce among the seuml States or with foreign
nations, e'{ceptm" corporations subject to the act to rezulate commerce, ap-
proved Fcbrnary fourth, ecighteen bundred and eighty-seven, as amended,
bunt including pipe-line comp:\uies, shall wilhin four months after this act
takes eflect, or, if organized or otherwise becoming subject to this act sub-
scquent to such taking effect hereof, then within two months after so becom-
ing subject to this act furnish to the commission in writing statements show-
ing such facts as to its organization, financial coandition, and operations as
may be prescribed by 1e~nL\L10ns to be made in pursuance of this act. Similar
statements shiall be.made by iis subsidiarics. Such statemeuts shall be made
as of such date as may be prescribed by such rezulations and- shall be verified
under oath by such oflicers of such corporation as may be prescribed by the
said regulations. Failure or ncglect on the part of any corporatiou subject to
this section to comply with the terms hereof within sixty days after written
deniaud shall have been made upon such corporation by the commission, requir-
ing such compliance, shall coustilute a misdemeanor, and upou conviction such
corporation shall be subjeet to a fiue of not niore than oie thousand dollars for
every day of such failure or neglect.

Sec. 5. That the said comnission, upon finding that sald statements comply
with such regulations so fu' as applicable to such statements, shall enter such
corporation for United Stites registration upon books to be kept by it for thut
purpose, and shall-also recud the smtemeut; so filed.
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Sgc. 6. That all corporations so admitted to registration shall be known as
“ United Stales registered” compaunies, and sball bave the sole and exclusive
right to use, in counection with their corporite title, their securities, their opera-
tions, and by way of advertisement of their business, the title *“ United States
registered,” or any convenient abbreviation thereof, so long as such registrution
shall remain in force. )

SEc. 7. I'hat any person, corporation, or company willfnll; using or publishing
such title of * United States registered,” or any title or form of words or letters
reasonably indicative thercof, in connection with the business or securities or
name of any corporation, with intent to renresent thereby that such corporation
is at that time registered as provided in this act, shall, unless such corporation
be at that time duly registered under the terms of this act, be guilty of a
misdemennor, and upon the conviction thereof shall be subjeet to a fine of not
more than one thousand dollars, and each day of such use or publication sball
constitute a separate offense. . ’ ST

Sec. 8. That all corporations subject to this act and their respective sub-
sidiarics shall from time to time furuish to the commission such inuformation,
statements, and records of their organization, business, financial condition, cou-
duct, and management, at such times, to such degree and extent, and in such
form as may be prescribed by the said regulations to be made under this act,
and shall .at al! reazenable times grant to the commission, or ils duly authorized
agent or agents. complete aceess to all their records, accounts, minutes, books,
and papers, including the vecords of any of their executive or other committees.

Sec. 9. That the commission shall from time fo time male public the informa-
tion received under this act, in such form and to such extent as shall be pre-
scribed by the said regulations: Irovided, howcever, That suid regulations shall
so far as possible, distinguislt between information which is purely private,
- and the publication of which can serve no public interest, and such inforination
as is not so private and is of importauce to the public.

Sec. 10. The said commission may at any time, upon complaint of any person,
corporition, or body, or upon its own initiative, revoke and cancel the regis-
tration of any corporation rezistered under this act upon the grouud of cither
violation of any operative judicial decree rendered under an act to protect
trade aud commerce against unlawful restraints and monopolies, approved July
second, cighteen hundred and nincty, or under sections seventy-three to seventy-
seven, iuclusive, of an act to reduce taxation, to provide revenue for the
Government, and for other purposes, which became a law August twenty-
seventl, eighteen bundred avd ninety-four, or of the use of materially unfair
or oppressive methods of competition, or of the aceseptance of discriminations,
rebates, and concessions from the lawful tariff rates of comimoun carriers, or
on the ground of refusal or neglect to allow the commission access to its records
or .papers as provided in section eight therof. The comuwission shall also care-
fully investigate the capitalization and assels of the corporations registered
under this act, and after due consideration of the information so obtained and
otherwise secured, and after allowing reasonable time for the readjuslinent of
corporate orgauizotion and security issucs in any given case or class of cuses,
may revoke the registration of any such corporation upon the ground of over-
capitalization; that is to say, upon the ground that the par value of the total
sccuritles, including shares of stock and all obligations running for a term of

years or more, of such corporation, issucd and outslanding at any time

" clearly exceeds the true value of the properiy of the corpuration at that time.
In determining such true value the said conunission shall consider the original
cost of such property, its present replacemcnat cost, its present market value,
fncluding the good will of the corporation’s business and the market value of
. the said securities issued by the corporation, and the fair value of the services
rendercd in the organization of such corporation, but the said coninission shall
also, as far as possible, segregate and disallow from such determination all
value attaching to such property or business due solely to wmonopolistic power

(other than patent rights or otner legal franchiscs, t_he_trug value of whicl shall

be considered by the cowmmission). The said cowulission in consideving revoca-
tion of registration under this section shall give such notice 'and have power to
take such evidence aund hold such hearings as may be preseribed by the rogula-
tions issued under this act: Provided, That if any subsic.li‘:lry of & corporation
#o registered shall be gullty of conduct lLiereinbetore specified in this sectiou as

ground for caucellafion of registration, suchk conduct on the part of such sub-

-
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-sidiary shall be ground for canceling the registration of the corporation te

whicl it is so subsidiary.

Sec. 11. That in cuse of revocation of the registration of any cotrporation the
commission may also order that such corporation thercafter shall not evgage in
interstatc commierce. l'or every day's continuance in such commerce contrary
to such order such corporation shall be subject to a fine of not more than one
thousand dollars. Lhe district courts of the United States, upon the application
of said connnission, alleging a fuilure to comply witl suclt order of the conuuis-
sion, or allegiug a failure to comply with or o violation of any of the provisions

. of this act, by any corporation snbject thereto, shall have jurizdiction to issue a

writ or wrils of mandamus or injunction, or othier order enforcing such order
of the commission or commanding soch corporation to comply with the provi-
sious of this act. .

Sec. 12, That the said comuission may at any time, upon application by a
corporittion whose registration has been previously canceled, reinstate said
corporation for registration and grant il registration anew: Irovided, That the
said commnission is satizsfied that the cause or causes for which registrution was
revoked no longer exist and that the commission shall find that all the require-

. ments for registration as set forth in scction four shall have been complied

with ancew as of the date of the new application for registratioun.
Sec. 13. That the said commission may at any time, if in ilie opiign of the -
commission public necessily requires such action, order and require any cor-

" poration engaged in comuerce among the scveral States or with foreign na-

tions, except corporations subjeet to the act to regulate commerce, approved
February fourth, eighteen hundred and eighty-seven, as amended, but includ-
ing pipe-line companies, to make such statements and give such iuformmation
as is prescribed in scctions four and eight of this act, which information shall
be published in accordance with the provisions of scction ning hereof. The
comiission” may also obtain frow any such corporation, through the powers
granted in scction fourtcen hereof, such information as shall enable said com-
mission to determine whether such corporation is subject to the terwms of this
act. 'Tne decisions of the said commission made uunder thie powers conferred
upon it In this act shall be final except as to matters involving the taking of
privale property sithout due process of law and involving the extent and

character of the said powers so conferred hervein: Procided, however, 'That .-

an appeal may be taken in equity to any district court of the United States
from any order or dccision of the said comnnission made under section eleven of
this act. . o ’

~ Sec. 14. That in order to accowplish the purposes declared in sections eight
and thirteen of this act the said comnnission shall have and exercize the same
power and authority in respect to corporations subject to this act as is conferred
on tbe Interstate Commeree Commission in said act to regulate commerce and the
amendments thereto in respect to common carriers, so fav as the same may be
applicable, including the right to subpena and compel the atteadance and testi-
mouy of witnesses and the production.of documentary evidence and to adminis-
ter oaths. All the requirements, obligations, Habilitics, and immuwnities imposed

‘or conferrved by said act to regulate commerce and by an act in relation to. testi-

mouy before the Interstate Commmerce Connnission, and so forth, approved I'eb-

‘rnary eleventh, cighteen hundred and nincty-three, supplenentary to said act to

regulale commerce, and the act defining immunily, spproved June thirtictl,
nineteen hundred and six, shall also apply to all persous who may be subpanited
to testify as witnesses or to produce doctitnentary evidence in pursuance of the
autbority conferred by sections eight :unl thirteen hercof. .
Sec. 15. That the said commission shall, or or before the day of

in each year, make a reporf, which shall be transmitted to Cougress. This
report shiall coutain such information amd data collected by the commission as
it may decm of value in the determinatiou -of questions counnceted with the
rezulation of commerce, together with such recommendations as to additional

. Jegislation relating therete as the comnission may deem ugcessary.

_ SEec. 16. That any corporation engaged in couvruerce amoug the several States
or with foreign nations the amount of whose gress annual receipts, juclusive

.of those of its subsidiaries, shall be less than five nillion dolla¥s and more

than one million doHlars may also, by cowplying and eontinuing to comply
with the terms of sections four, cight, and nine hereof, acquive and maintain
Ouited States registration as provided in sections five and six, subjoct to the
provision for cancellation thereof prescribed in section ten; and the itformttion
furnished by such corporation siuall be subject to the provisions ¢f section nine.
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Sre. 17, That the said commissgion shall have power to make any and all
regulutions necessary and proper to carry out the purpeses of this act, and at
any time lo alter, anicnd, or repeal the same or any part thereof. . .

Sec. 1S, That any person willlully makivg ov furnishing to said coinmission
any statement; returir, or record required by this acl, when keowing such stale-
ment, return, or recurd to he false in any material particuiar, shall be guilty
of a wisdcemeanor, and upon counviction shall be fined not more thuiun oue
thousand dollars or hmprisoncd not more than one year, or both,

Mr. Newraxps. Gentiecmen of the committee, for some years I have
been giving consideration to this particular question and have fre-
quently expressed the conviction that it was imperatively neceszury to
create an administrative tribunal vested with the powers of investi-
galion, publicity, correction, and recommendation in the case of Jarge
mdustrial corporations simmlar to those exercised by the Interstate
Commerce Conunission over railroads.  On several occasions I have
spoken upon this subject on the floor of the Senate; particularly
just before the decision in the Standard Cil case was vendered.  (“The
decisions in the Standard Oil and American "Fobaceco Co. cases were
handed down May 15 and dlay 25, 1911, vespectively.)

In a speech in the Scnale on January 11, 1911, upon the Tarift
Commission I outlined my views as to an Interstate Trade Cominis-
sion.. With the permission of the committee, T will insert these
remarks in the printed hearing.  (Sec Mr. Newlands’s views in Cum-
mins’s report, appendix, p. 35.) ‘

After the call of the extra session, but before its convening, I wrote
to the Mon. Chamyp Clark, who was destined to be the Speaker of
the House of Representatives at the extra session, a letter, which
appears in the Senate proceedings (Congressional Record) of May
15, 1911, and in which I outlined a legislative program for the
extra session.

The purpose of the program and the necessity for thorough legisla-
tion upon the question of interstate transportation, or the railroads;
interstate trade, or the trusts; and interstate cxchange, or banking-—
all of them intervelated as parts of interstate cominerce—were re-
ferred to in this letter; but I will insert in the record simply that part
whicli is relevant to this present discussion and to inferstate trade:

UNITED STATES SENATE,
Washington, D. C., March 13, 1511.
Hon. Criayr CLARK, .
House of Represcntatives, Washinglon, D. C.

My DEARr M, Crank: ‘The extra sossion is now approaching; the Flouse is
Demecratic, the Senate and the lxecative department are Republican.  Uuder
this coinlition of divided responsibility tbe gquestiou arises as to what policy the
Demncratic Party shall pursue. It has already been practically deterined that
the House will take up. in addition to the reciprocity treaty, the tarife; and the
question is whether it will take up other matters of reform and constructive lez-
islation, and, with a view thereto, select the committees necessary to the con-
sideraticn of stich measures. The Senate will probably follow the lead of the
Hoase in this particular.

I iope. (herefore. that it will not be regarded as intrusive if 1. in common with
other Demeeritts ventuve a fow suggestions oun this score, as the question is of
the hizhest impertavce to Dewmocracy senerally. * % *

INTERSTATE TRADE, Ol THE TRUSTS.

The interstate-commerce act for the regulation of railroads and 4he antitrust
net for the prolibition of trusts were passed about itie same time.  The admin-
{stration of the former was given to a quasi judicial board: the adiinistration
of the laller wits ziven Lo the Attorney General's Office.  After about 23 years
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of operation, through a gradual process of evolution, the regulation of railroads
engaged in interstate commerce has practically been accomplished. * * =

The administration of the antitrust act, on the contrary, has been lame and
halting, changing with the shifting incumbents of the Attorney General’s Oftice,
and according to requirements of political exigencies. As a result, prac-
tically no progress has been made in the control of the trusts, aud whilst a few
suits have been prosecuted to a successful result and others are now in process
of prosecution, there exist to-day over 800 trust organizations of enormous capi-
talization practically without regulation or control. Ixperience should teich
us thit’ with reference to interstate trade a commission or board should be
organized similar to the Interstate Commerce Comniission, with powers of inves-
tization, of condemnation, and of recommendation, and with a view, whilst pre-
serving the good arising from commercial combination, to curing the pernicious
practices connected therewith. Such legislation should include among the
powers of the commission the power, upon complaint or its own initiative, to -
inquire into tlre organizaton 6f all corporations engaged in interstate trade, and
upon finding that any such organization is unlawful under the terms of the anti-
trust act, to call upon the Attorney General Lo prosecute the same.

The interstate trade commission should have a power similar to that of the
. Interstate Coniumierce Commission of appearing in litigation by its own coun-
sel. * * ¢ . '

Such legislation will be necessary whatever may be the action of the Supreme
Court upon the pending cases. If such combiuations are held to be legal, the
regulation of their prices and practices becomes a public necessity; if they are
held to be illegal, then there should be sonie law which, while permitting lavge
" “capitalization and the owinership of many plants by a single corporation engaged
in interstate trade, will protect the public from the abuses attendant upon such
large capitalization and the oppression exercised by it. * * =
: Sincerely, yours, B .
Francis G. NEWLANDS.

During the extra session, on May 11, 1911, I presented in the
Senate a program of législation to be cnacted or considered during
the extra session. This program provided for nine questions upon
which legislative action should be taken before adjournment, and for
seven questions upon which the action of committees was desirable,
with a view to early action during the next regular session.

Under this latter heading, namely, committee consideration, in
the second subdivision, I suggested the consideration of legislation
as follows: :

(2) Providing, in conneclion with the Durean of Corporations, for a board
of interstate trade, with powers of examination, condemnaiiou, and recom-
mewdation regarding interstate trade similar to those conferred upon the
Interstate Commerce Commission regarding interstate transportation.

Later, on May 15, 1911, on the very day that the Standard Oil
decision was being delivered in the Supreme Court, I spoke in the-
Senate upon the question of a legislative program for the extra
session, and shall insert in the printed hearings an extract from this
specch. The matter referred to is as follows: (See Appendix,

. 37.) .

P On )May 16, after the Supreme Court had rendered its decision in
the Standard Oil case, I continued my remarks of the day previous.
Addressing myself to the decision of the court, I urged still further
the necessity for organizing an administrative tribunal for the regu-
lation of corporations engaged in interstate trade. I shall quote quite
freely from this speech, as it contains quotations from the President,
and his opinion that to leave the courts to say what is a reasonable
restraint of trade, what is a reasonable suppression of comnpetition,
what is a reasonable monopoly, would be “ to thrust upon the courts a
burden that they have no precedents to enable them to carry, and to
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give ther a power approaching the arbitrary, the abuse of which
might involve our judicial systemn in disaster.”

I concur emphatically in this view that the courts are not the proper
medium for exercising such a function. DBecause, therefore, we have
clearly reached a point where some branch of the Government must
do this sort of work, and because, as the President correctly states,
the courts are not the proper place for it, I am advocating the estab-
. lishment, as - this interstate trade commission bill, of an adminis-
trative agency that can perform this duty.

Again, in a speech upon the subject of a self-governing Senate,
delivered in the Senate on June 22, 1911, in alluding to the pro-
gram of legislation which I had been urging, I spoke regarding a
board of interstate trade, and shall insert an cxcerpt in the record.
(See appendix, p. 38.)

Later I drew up this bill and introdiced the original on the 5th
day of July, 1911. - During the time I had this bill under considera-
tion I discussed the matter with various persons whom I regarded as
experts, particularly with members of the Interstate Commmerce Com-
mission, the Attorney General, the Commissioner of Corporations,
the Solicitor General, and lawyers who were engaged in the trust
prosecutions. I have also tallced with men connccted with these
industrial corporations and with emincnt economists, and I have
found everywhere a general acquicscence in the view that something
in the way of supplemental legislation was required. o

It will be finpossible to administer this great and necessary system
of regulation through the courts. We all know that just as soon as’
these corporations are reorganized under these decisions they will,
for a time at least, take the form of a large number of corporations,
limited either in the character of the commodity with which they deal
or in the area over which they operate. The management of these
corporations is generally satisfactory to the stockholders; they have
confideuce in the exibting management, and in the great financial
interests and institutions that usually control that management.
These stockhalders will, by their proxies, practically give to those
controlling interests their votes on anything they desire. So that we
will eventually have, in these industrial corporations, just as we have
with railroads, the practical control of all these subdivided corpora--
tions in the hands of a few great financial institutions or groups in
New York, and they will dictate the membership of the boards and
the general policy of all these corporations. There will be an effee-
tive unity of policy, and it will take such a form as to defeat the law
- officers in reaching 1t as a combination in restraint of trade. A mere
nod, a mere suggcstion, will accomplish what is desired. ,

The question is, Shall we wait until the courts shall go through
their slow precesses in the existing cases and re-create and reorganize
these corporations and others against which undecided suits are now
pending, and also in the numerous suits that will be brought? Or
“shall we organize an administrative tribunal which, vested with the
powers of Investigation, publicity, and correction, will, by continu-
ous supervision, prevent the growth of these abuses which the courts
are now called upon sporadically and intermittently to correct by
their slow processes?

Certain fundamental considerations arc thus raised, which I will
present seriatim. o :
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(1) The first question js: Shall an interstate trade coiamission of
some kind be organized? I imagine that there can haidly be any
difference of opinion on the point that there should be an adininis-
trative tribunal of high character, nonpartisan, or, rather, bipartisan,
and independent of any department of the Covernment. 1 assume
also that there should be a comuission rather than cne executive
official, because there are powers of judgment and powers of discre-
tion to be exercised. The organization shounld be quasi judicial in
character. 'We want traditions; we want a fixed policy; we want
trained experts; we want precedents; we want a body of administra-
tive law built up. This can not be well done by the single occupant
of an office, subject to constant changes in its incumbency and subject
to higher executive authority. Such work must be done by a board
or commission of dignity, permanence, and ability, independent of
exccutive authority, except m its selection, and independent in char-
acter,

“Of course, in performing any purcly executive work one man is
preferable to a commission. If only powers of investigution and
publicity are given, a'single-headed organization, like the Durcau of
Corporations, might be the best for the worlk; but if judgiment and
discretion are to be exercised, or if we have in coutemplation the
exercise of any corrective power hereafter, or if the broad ends above
outlined are to be attained, it scems to me that a commission is
required.

(2) The next question is, What shall be done with the Bureau of
Corporations, with its 120 experts who are full of interest in their
duties, who have had long training in just this sort of work, and who
have shown their capacity to do good work? Shall that bureau be
entirely done away with, or shall it be merged in this new organiza-
tion? And then what shall become of the chief of that burcau and
his deputy, both of whom have acquired a large experience and both
of whom have the confidence of the couniry? The Durean of Cor-
porations would hardly be necessary, as a scparate organization, if.
such a commission should be created. Dut shall we losc the memen-
tum, the long experience, and trained personnel that this bureau has
acquired? :

To avoid this loss it is obviously desirable that we merge the
Bureau of Corporations—as this bill does—with all its ofiicials, funds,
and powers, in this commission, and that we male, for the first two
years, the Comnissioner of Corperations one of the new commission-
ers, and make him, for the first ycar, the chairinan of the commis-
sion, afterwards giving the power to the commission to select its own
chairman. Thus the executive work as at present organized would
go on without a breal, and the difliculties usual to the period of early
organization would be largely obviated. My idea, also, is to utilize
the Deputy Commissioner of Corporations as the secretary of the
commission.

(8) The term of oflice of the commissioners is to be 10 years. The
salary is to be $10,000. I should favor a much larger salary than
that, but T do not know whether Congress would look with favor
upon it.

(4) The next question is, What shall be the test of the appli-
cability of the act to corporations engaged in interstate trade? Shall
it be size, as indicated, say, by its capital or its gross annual receipts,
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or shall it be the character of the business in which the corporations
are engaged, namely, the prodaction of certain gieat staple articles?

I have mqnncd with great particulavity of the Commissioncr of
Corporations and of the Solicitor General regarding this, and they
say that they think the best test wonld be, for the present, the gross
receipls of the corporations. If this test, provided in the bill, were
applied, tha jurisdiction of the commission would be probably con-
fined to Letween 300 and 00 corporations.

Both the Solicitor General and {lie Commissioner of Corporalions
have very cavefully censidered this question of a lest based on the
character of the production of the corporation, or of the commerce or
commodity in which it deals, and they came to the conclusion that it
would be very diflicult to do that; that it would necessitate refine-
ments and subrefincinents with reference to the different articles.

One suggestion was made which I think would improve the bill,
that all coxporatlons whose gross receipts exceed $1,000,000 should

make ccrtain reports to be called for by the conumission, which re- -

ports can be classified by the commission for the purpese of statistical
information, and that these reports shall be given with a view lar gely
to determining what are the . corporations “that have 53, OuO 009 of
gross 10(01pts but that only the corporations that have $3, ,600,000
of gross receipts or above that shall be subject to the genen ral pro-
visions of the hill.

(5) The next question is: What shall be the powers of the com-

missien?  Shall they be counfined to investigation, requirement of

statcments, pnl)licit), and reccommendation to the President and (o

Congress, or shall they go further?
T would decm it very beneficial even if we could get a bill that
wauld go no further than that, because we would then have five men

of hl(rh ability and character who would immediately start upon |

this as their life worl—not the kind of work that we do, broken up
by cusands of other considerstions and by other duties, but whose
spec.alty it would be to ascertain the facls ‘and the abuses requiring
correclion, and to give publicity regarding them and then to malie
theii, recommendation to Congress.

(6) The next question is: Shall ve prov 1dc the additional require-
ment of registration, granting to the commission the accompanving
power of denying or ca ncclmﬂr registration for certain plcscnl)cd
offenses, or for violation of the 1 regilations of thé conmtinission?  And
shall the 1)1'111\11mult of a recalcitrant cor poration be confined simply
- £0 a canccllation of registration?
~ T had a provision i the bill which I originally drew, that for
disobeying the law or the regulations made n pursuance Lhcwof a
recaleitr ant corporation could be prevented from engaging in infer-
state commerce. T am inclined (o ‘thinlk that this is o rather extreme
power and had better be left out for the present.

We nmwst also censider as to the preciseness with which the grounds
for denial or cancellation should be stated in the law and Wlether
the commission shull have the power to make regulations, lack of
compll.u.co with which will resnlt cither in a denial of ‘c"1~t..1tlon
or a cancellation. Registration l,oln" (‘ompulmrv the donm] of rogls-
tration or the canceilation of registration would have simply o moral
effect. The Solicitor General and the Comnniissioner of Cm, nrations
‘Insist that that moral elfect would be very great, though it involves
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no subshntml right of propm ty, but that all these corporations will
. be able to secure pubhc confidence by securing the confidence of the
" commission itself.

Senator Curauxs. You do not propose any rules. The thing
would have simply a moral cflect if the board or commission did not
have the power to determine how the corporation should be organized
and how it should carry on its business.

Senator Nuwraxps. That raises the next question. If you desire
to provide for registration of cmporatlons, how far will you wish
to define the powcxs?

As the power to regulate inter b[..ll" commerce is a legislative power,
the fundamental law requires that an act turning over the adminis-
tration of such power to a commission or board shail preseribe the
rules or standards under which the power is to be excrcised.  Would
this apply to a mere registration in which ro substantial property
right 15 involved? Yor mchnce would it be necessary for the law
to define what are “unfair or oppxetswe m(,lhods of competilion,”
what constitutes “ overcapitalization” or “improper financial or-

. ganization ”; or could these matters be left to the judgment and dis-
/" Eretion of the commissioners without precise legal definition?

Scnator Curanys. What do you say about that ?

Senator Newraxps. I am inclined to think that any general phrase
intended to give them such powers as will prevent excessive capitali-
zation or unfair or oppressive methods of competmon would be
upheld by the courts, particularly with reference to the denial or
cancellation of the mere privilege of registration, which afiects no
substantial property right.

Senator Cusuxs. Without taking up the question of the constitu-
sional power of Congress to do the thmrr that 1s suggested here, yor
know that there is the widest difference among Members of the Sei -
ate with regard to what constitutes proper ¢ fxplh.luatlon We dc-
bated that at some length in the railroad bill, and we could not agre
“even upon the sul)]cct as limited to the railways.

Scnator Newrnaxps, For that very reason, it seemns to me, the sig-

" gestion of our chairman, Senator Chpp, is a very reasonable 16,
that we should confine our present exercise of legislation at this extra
~session to the appointment of an interstate trade commission and the
merger in eucb commission of the Burecau of Cerporations, such com-
mission to have simply powers of publicity, inquest, and recom-
mendation; particularly in view of the fact that the Bureau of Cor-

—porations is not a bureau of coniplete publicity at present. On the
contrary, it is instructed by the law to withheld from the public facts
ascertained by public oflicers, unless the President gives his assent
to publication.

Senator Cuanuxs, T agree with you regarding the weakness in the
organization of the Durean of Corporations. Isut publicity is of no
value unless the facts that are discovered can be compared with some
rule ¢f conduct which the Jaw has laid down for the government of
the corporations. It is bringing the force of public opinion to bear
upon corporations to induce tl‘cm or compel them to “obey the law,
and if you have no law, publicity is of minor mportance. The facts
which must underlic all this Jegislation are perfeetly well known—
well known to every siudent of the subject or observer of the subject;
that is, the facts that are necessary to declare the law or rule of
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conduce: A great many facts can be collected, as we have seen here
all around, that ave very curions and interesting, but they wre not
fundamental; they are not materal, really, to the organization of the
faw.  And it occurs to me—that is my view only—that your plan,
while it leads in the rvight divection and we must have eventually,
1 think, some such tribunal, it would seem to me before we organize
a commission we should be able to determine what kind of Jaw it

all administer. You know the Tacts just as well now as you will
‘then. You want to know just how every company is capitalized,
how it is orgamized, and just hew its business is done ov has been done.
These things are merely interesting as history; they are not esszential
to the conclusion that you want to reach as to how corporations
should be organized and how they should conduct theinsclves.

Scnator Newraxns. I agree with you as to that, that it 1s unneces-
sary in order to shape the law to have {further investigation. We
know to-day "all the abuses that exist in corporate management.
¥ o* ¢ But I will not, pursue the question of immediate action
further. 1 want to get through. I shall complete my statement in
a very fow minuntes, and.then I shall be very glad to take up this
-discussion with you, but T would like to get my statcment in the
record in.a compact form as the basis for further hearings at the
next session. .

(7) In considering the powers which should be covered by this bill
we shall have Lo {ake up the question as to whether the power to con-
demn unveasonable and extortionate prices should he included, and,

“if so, what should be the form of the rule or standard fixed. Shall it
be analogous to that applied to the railrcad companies, namely, that
rices shall be reasonable and the same to all?  And shall the power
e given, as originally in the'railroad act, {o condemn only an unfair
or unreasonable price, or, as was later done with the railvoad act, shall
the power now also include that of fixing a reasonable price? Per-
sonally, T am opposed to any attempt at present to fix prices.

(8) Next, shall the provisions regarding registvaticn be simply
persuasive or compulsory, and if compulsory as to the large corpo-’
rations, shall permissive registration be granted to the smaller corpo-
rations? I incline to the view that it is better to make ithem comypul -
sory, at least for the large corporations, in order to insure the eilec-
tive operation of the system.

(9) Shall the commission, in case of revocation of registration, have
power to order that the ofiending corporation shall not engage 1 in-
terstate connerce? My own view is that such power should ot at
present be granted.  Therefore I would not urge the retention of sec-

“tion 11, which gives the commission power, in case of revocation of
registration, to forbid the offending corporation to engage in inter-
state commeree. T

I do not think it advizsable to overload the comiission at this time,
and yet we must bear in mind that our expeiience with the intevstate-
commerce act shows the great difliculty of adding needed amendments
fater on.  We all know what obstructions needed amendments of the
interslate-commerce act met with, and it took nearly 20 years to get
that act inlo really workable shape.

The Cominissioner of Cerporations attaches great importance to
registration, to the moral effect of refusing or canceling registration,
Io has since modified also his views somnewhat as to the desirability
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of 5 commission, an idea which he at first opposed, and I thiiik that
he is now substantially in accord with this bill. The Solicitor Gen-
eral has expressed himself very emphatically in favor of legislation
on thesc lines: ‘ S

I shall append to my remarks quotations from a letter from Mr.
Herbert Xnox Smith, in response to a series of questions which ¥ put
to him and after he had consulted with the Solicitor General. :

I have consulted the Sccretary of Cominerce and Labor. I hawve
also consulted the Attorney General. Both the Seccretary of Com-
merce and Labor and the Attorney General were strong advocates
of a national in - rporation act, believing that national incorporation
should cover interstate commerce, and that the act itsclf sho * d con-
tain all the nceebsary restrictions upon these corporations as to capi-
talizaticn, the area of their operations, cte.

Senator Braxpecee. I want to understand clearly whether in
favoring a national incorporation act they meant to favor that and to
pass what you propose.

Scnator Newraxnps. No. In my discussions with them I stated
that, so far as I was individually concerned, I had tested the.senti-
ment of Congress regarding a national incorporation act, and par-
ticularly the sentiment of my own party; that whilst I had advocated
national incorporation awith reference to great transporvtation com-
panies whose functions are largely national, and with a view to tak-
mg away from such States as New Jersey the jurisdiction which they

-had usurped over interstate commerce in the organization of corpora-

tions national in scope, I was never able to inake much headway
with my own party, clinging, as it does, to the cxercise of State
functions and guarding against IFederal encroachment. Therefore
my argument was addressed to thewmn, not in opposition to their view
as to national incorporation, but as to the possibility of passing a
national incorporation bill, and particularly in view of the present
political status, the administration having drifted from one of pow-
erful RRepublican control, a control entirely in sympathy with the
broad excrcise of national powers, to onc of divided control. 1 think
both of them, whilst they adhere to the view that a national incor-
poration act would be the best method, acquiesce in the view that at
present it is difficult, if not impossible, to secure the passage of such
a bill. I have heard no cxpression from Secretary Nagel as to
whether, that being the situation, he wonld be willing to favor a bill
for an administrative commission such as this is, but the Attorncy
Gencral has expressed humself regarding it, and he has indicated a
disposition even to go further. 1 will append quotations to this

_effcet from his recent speech at Duluth.

Finally, I wish to point out one broad consideration. In the
prescit status of our public policy as to the great corporale problem
we have at least two leading and divergent schools of thought, two
tendencies, each toward a different method of procedure. The one
desires to maintain by governmental action if need be, the full com-
petitive system and {o rely chiefly on competition as the regulator of
corporate business. The Sherman antitrust law strongly presents
this principle.

The other school inclines rather—to state the. extremes—toward
frecly allowing combinations, both present and future, applying



APPENDIX. _ 21

fhclcto govel nmental supervision ﬂnd direction as the prime regu-
- lator.

In my opinion it is too early to say which of these opposing tenden-
cies should, or will, ultimately prevail. -

Holding such a \'ch I am urging this bill, because the system it
embodics is exactly "ld‘l])ted to the undev c]nped situation I have just
described. It is available for cither tendency; it can be made to
serve cither principle; it will help to show which is the correct one;
and it does not commit us permanently to cither of these two main
lines of action.

Its primary result will be to furnish both to C()‘]”ICSD and to the
public the accurate and broad information on comomtc conditions
that is necessary to determine the line of further advance. It neither

legalizes nor forbids comblmtlo’l it in no way aflects the operation-

of the Sherman law; its work of pubhcntv and supervision will tend

strongly to promote fair competition and keep equally open to all the
highways of commerce.

- On the other hand, it takes the sitnation as it is; it recognizes that

there is a large degree of combination alrcady existing, and it makes

that condition a' sub]ect for supervision, study, and rveport to

Congress.

In short, it is a step upon which all can unite, as eminently fitted
by its model fvtlon and, indeed, by its own frankly tentative clmac{er
to do what is nnpcratnelv needed for the present without preju-
dicing the future.

(T he quotations from the address of Attorncy General Wicker-
sham, delivered at Duluth, Minn., July 19, 1911, above referred to,
arc as follows:)

The gradual interpretation of the act of July 2, 1899, vesulting in the d:‘( isions
and deerees rendered by the Supreme Court at its Lmt {erm. has at last clearly
demonstrated the cffectiveness of that Lw to destroy existing combinations in
restraint of interstite or international commerce and attempts to monoepolize 'mv
part of it and to 1ne\eul rencwed combination or maonopolistic cffort. *..#

Put the question remains, can the great end and object of the Sherman l:l\V———

-namely, that the normal couvse of tmdc and commerce among the States shall
not be impeded by undue vestraints :md monopohus——be realized through the
operation of that law alone?

In dealing with transportation, Congress was not content to rely simply on
the process of injunction to restrain and indictmeut to punish violations of the
antitrust law. Tt also establisked an administrative conumission elothed with
powers—greatly enlarged from time to time—over those engaged in the trans-
‘portation business. * * *

Within what limits is legislation to regulate corporations engaged in
icterstate comwmerce other than transportation expedient aund practicable?
Stiould the ana]o y of the iuterstate commerce law and commission be
followed? * *

That some fmther regulation over corporations earrying on roum‘elce among
the States may be necessary is a mutter of current comment. * *

The Federal Department of Justice is not organized or equipped to umintain
conslant supervision and control over business organizations. It deals ounly with
cases of violation of law. The activilies of an administrative board or commis-
sion would be dirccted to preventing such violations and in aiding business men
to maittain a continued status of harmony with the requirements of law.,

Moreover, nuless Congress shall provide for the establishiment of corporations
drawing their life and powers only from the Natioenal Goveirument and subject
only to its coutrol, or shall confer specific powers on State corperitions which
will enable them to carry ou commerce away from the State of their erantion
without the interierence of Stirtes into which they go, the present uusatisfactory
condition of earrying on business in the different States by means of miany
different corporations owned or controlled through stock owuership by a pavent
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company created by somne one State will continue,'and in the nalural, normal,
healthy, and legitimate growth of such business questions ol the applicatlion of
the Sherman law must arise which ¢an not be propeily settled with the districtl
atlorney or the Department of Justice, but which should be dealt with by an
admiuistrative body having appropriate jurisdiction.

(The letter from the Commissioner of Corporations, Mr. Ierbert
Knox Smith, above referred to, follows:)
Hon, Jreancis G, NEWLAWDS,
- Uniled Stalces .Sf‘azule Washington.

DEAR Sexaton: Your lelter of the 24 instant was received, raising certain
questions on the bill for an interstate trade commission (8. 2941) introduced
by you. ¥ ¥ *

Taking up your questions in order:

(1) “Shall an isterstate trade connnission he organized?”

TIC the work is to be simply that of investigalion and publicity, my exper mncc
would indicate (bat an organizaton under a single head would be deecidediy -
more cflicient. For purely exccutive or .'ldminislr:lti\'e actien such form of
organization is preferable.  If, however, judicial or semijudicial powers ave fo
be exercised the connnission form hiasimportant advantages; it is betier adapted
for judicial decision, ils judicial rulings would probably carry more weight,
and, in-any event, it tends to sccure stabilly, continuity of policy, and greater
independence of aclion.

(2) “&hall the Bureau of Corporations he merged in (]xc commission?”

If the inlerstate Grade commiission is {o excercise substantially the powers
now used by the DBureau of Corporutions it scems almsost necessary that the
bureau shonld be merged in that commuission, as the bhureau would have little
reason for furtlier separate existence.  There is also, however, the very im-
porlant consideratlion that thie bureaw is very necessary to the commission; the
bureau is the one unit in the Government service waich can fmmnediately supply
the -expericuce, trained foree, knowledge, and (raditions which the commisson
must have for its work.

(3) *“Sball the test of the applicability of the ncls to corporations engaged in
interstate trade be the annual gross receipts, or the character of the busiuess in
which the corporations arce cngiaged—uamely, the production of great staple
artictes?”

The question here is a debatable one, but e\poncnce with corporate business
leads nic Lo doubt the feasibility of a classification based on kinuds of business or
staple conunoditics. Such lines of demarcation ave loo vague.  IFor example,
cerlain companics deal wholly in the manufacture of lwber, otbhers in its sale,
others in the manufacture of goods primarily made out of other materials but
having a ccrtnin proportion of lmuber. Similarly with the stcel indusiry and
many others. It would Le almost impossible to draw the line in many cases so
as to say nhulhm a corporation was eugaged in a given industry or not. Many
great wholesitle bouses sell a” large amount of 11.11(1\\:110 ~ Would they Le in-

-.cluded, for example, as engaged in thoe steel industry?

(4) *Shall the power of the commission be confined to investigntion and in-
quest, requircment of statements and publicity, aud recovnucudation to the
Lresident and to Congress?”

“If not, shall the additional requircinent of registration be made with the ac-
companying power of denying or eanceling registration for certain prescribed
oftenses or fov violation of the regulations of {he commission; and shall the
punishment of a recalcitraut corpovitlion be confined quup]) to a canccllation of
Lregigtration ¥

Investigation, publicity, and recommendation should be in any event parls of
the system. Iersonally, I favor strongly registration of corporation withh power
of canceliation. This gives a very practical means of control, which at the
-sanie time has the great advantage that it does not actually attempt the positive
regulation of business. It atlows credit for proper business condiet wund im-
poses discredit for the reverse, but assumnes no power of direction and simply
leaves the pubhc to apply corrective pressure through public opiniva aud the
Investment of the public’s wonoy.

Answering also the last part of the question, it is probably better “for the
present to provide cavcelintion of rewistration as the enly penally for iuproper
business conduct. T feel entively satisticd that such United States registration
would shortly become a valuable business and financial privilege for any large
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corporation. The standing of the coivpany with that public opinion that under-
lies legislative action and the financial stitus of its sceurvitics with the invest-
fng public would be affeeted in a very practical way by the possession or can-
cellation of such registry. 'Che approval now grunted to corporate transactions
through existing State public-service commissions has already a very definite
market efiect ou the price of securitics and on the attitude of public opinion.

{(5) “The preciseness with which the grounds for denial or cancellation
shounld be stated in the law, and whether the commission shall bave the power
to malke regulations, lach of compliauce with “Luch will result either in a de-
nial or cancellation?

The grounds of caucclation should be broad’y stated, leaving the commis-
sion to apply in spceific cases the general rules prescribed by Congress. If
power of making regunlations be conferrcd on the cominission, it shonld be
simply for such regulations as will carry out the terms of thc act and nmLo
eflective the rules jntid down therein.

{6) “As the power to regulate interstate commerce is a legislative power, it
has been held that the law turning over the administration of such power to a
commission or board shall prescribe the rules or standards under which the
power is to be exercised. Would this apply to a mere registration in which po
substantial properiy right is involved?”

The guestion of whether the delegation of a power is constltntmnal depends
wholly on the nature of the power. Legislative power, strictly speaking, can
not be delegated, but executive power can, of course, be conferred by legish mo..,
and therc can also be given quite broad power of executive administrition in
ascertaining facts and applying to them the rule established by legislation. It
scemns probable that the powers granted in this bill come under the latter head
and are constitutional. ’

An excellent case on the suhject is Unmu Bridgze Co. v. United States (20!
U. 8., 86G1), where the earlier cases are reviewed in defail. The case itseif
involved the question of whether an act of Congress granting to the Scerotary
of War power to order the removal of the bridge over a navigable stream
“whenever the Secrelary of Wur shall have rcason to believe that any ¢ = %
bridge * * # over any of the navigable waters * * % s an unreason-
able obstruction to the free navigation of such waters on accouint of insuilicient
height, width of span, or otherwise,” was a delegation of legislative power.

The court hield that this was not an objectionable delegation of power, and
quoted, with approval from Lock’s appeal (72 Pa. St., 401), as follows:

“The legislature can not delegate its power to make a law, but it can make a
law to dele ate a power to determine some fact or state of things upon which
tlie law makes, ov intends to malke, its own action depend.”

Sce also other cases cited in this decision. .

An excellent legislative precedent is in the steamboat-inspection Iaw, where,
by secction 403, Revised Statutes, a board is given power to “establish all nee-
essary regulations reguired to carry out in the mest effective manner the pro-
vislons of this title.” ‘L'hese regulations now cover over 100 pages.

In the sume law, also, the inspectors are given broad power over the licenses
of steamboat oflicers, as follows: “Ilut such license shall be suspended or
revoked upon satisfictory proof of bad couduct * *# #” a power obviously
closely anitlogous to the power of caueellation provided in your bill

1t should be noted also that the only power delesated is the mere revocation
of registration. Registration is not a property right. It is simply a priviiege
granted through the commission and revocable by it.

Thus, as stated in paragraph 5 above, ritles of action and grounds for can-
cellation of registration shonld be set forth iu the bill itself. with suflicient
. definition to make clear the intention of Congress as to the class of acts to be
covered thereby. For exawple, the word ¢ ovormpit'ﬂi/,ation " is perbaps sufii-
clently definite in itself, while “unfair or oppressive wethods of competition”
would perhaps be too indefinite.

(7) *In case the power to fix prices should be included,” ete.

I would prefer not to discuss the form of such power, as I personally helieve
it unwise to confer any such power on the commission, and do not cousider
myself competent to treat the subject properly.

In cousidering auy such treatment of our commercial problem as is .ltlompted
in this bill, it seems to me, at least, that the Government should not, at present,
comuuit itself, by way of geaeral policy, either to the theory of “ uniimited
competition” or of “unlimited combination.” We are not, I feel, sufliciently
advaunced to JUbtlly us in takiug a definite position in favor of either ouc of
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- these opposing ideas. Any system we adopt now should be so framed as to be.
alike available for either development. 7o give the power to fix prices would
tend to commit us to a policy of industrial commbination.

(8) “8Shall the provision regarding registration be simply persuasive, or
compulsory; and if compuisory as to the large corporations, shall permissive
registration be granted to the smaller corporations?”’

I believe that the system would Le entirely workable, if the . publicity, ete,
wery simply permissive, and that some complications would thus be avoided.
But a compulsory system for large corporations sliould also bring much the same
results, especially if coupled with permissive registration for smaller concerns.
The permissive feature for smaller companies scems decidedly desirable.

(9) *“Shall the commission, in case of revocation of registration, have power
to order that the offending corpovation sbhall not engage in interstate commeree?”

This power is a peculiarly drastic one, and would require rather elaborate
maclbinery for its enforcement. I doubt bolh the wisdom and the nccessity
here.

I take the liberty of adding some general considerations, which may be
relevant to the discussion of such a system as is preposed by your bill. These
views are based oun an experience of eight years in the Dureau of Corporiitions.

(10) The one imperative change now required in our policy toward the
“ corporate problem,” Is a change from our present system of treating that
problem through occasional prosecution, to a system which will treat it with
continuous administrative action. We should advance from a negative policy
to a positive constructive policy; from mere occasional prolibition to permanent
regnlation and prevention. ]

~~(11¥"One of the primary objects of the comimission is the providing of proper
publicity. This should nut be combined with the administration of the Sher-
man Jaw. It Is probably true that eflicient publicity is inconsistent with prose
cution, at least as administered by the same office. The Burcau of Corporations,
the present agent of corporate publicity, secures now at least nine-tenths of
its information by voluntary cooperation. Whe iuterstate trade commission
would continue this work, but should the function of prozccution under the
Sherman law Dbe combined with publicity, it is obvious that the present vol-
uutary cooperation of corporations, the main source of information, will very
largely be destroyed. .

There are of course exceptions to this general prineciple. At times it would
be necessary for the information obtained by the commission and indicating
a clear and flagrant violation of law to be turncd over to the Department of
Justice. The Bureau of Corporations has in this manner given mawch assist-
ance to the Department of Justice. The nmumerous prosecutions of the Stand-
ard Qil Co. since 1906 for railway rate discrnminations were all hased on the
report of that burcau, and the agents of the bureau furnished niuch of the
evidence and assisted largely in the preparation of the cases.

Similarly, in the recent prosecution of that company under the Sherman law,
the case was iustituted as a-result of the investigations of the bureau, was
largely prepared by its agents, and, I venture to say, would not have been
successtully presented without their aid. Some of the ablest men in the bureau
“gave over a ycur of their time to this case.

But in general such connection with prosecution should be wholly ineidental
and secondary, and the publicity work of the commission should be directed
primarily at furnishing reliable economic and financial information for the
general public and not at securing evidence for prosecution.
~~(12) Onc of thie most hmportant features of such an administrative system
of corporate regnlation is its provision, as above teferred to, for broad cor-
porate publicity. 7The effects of such publicity have been well shown by the
past work of tire Lureau of Corporations, as set forth in the Annual Report
of the Commissioner of Corporations for 1910.

" The report of the bureau on the trausportation of petroleum, published in
May, 1905, cftected a sweeping decrease In the granting of railway rebates
throughout thie country. Draectically every railroad involved in the railway
discriminations deseribed in this report canceled the objectionable rates within
six months ufter the issuance of the report.

The report of the bureau on cotton exchanges resulted within a fesv months
in a marked improvement in thie regulations of the New Orleans Cotton Ix-
change, anid while the New York Cotton Ixchange has not yet made auy
changes in its system, that exchauge, on March 23, 1011, voted “that it is the
scnse of this meeting that since * * * the Department of Comwerce and
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Labor has made an exhaustive Investigation of the business methods of the

cotten exchanges avd has criticized the methiods anud by-laws of fhe New York

Colton Exchange * * * it will be good judgment on the part of this
exchange to, * * ¢ so far as possible, adopt the suggestions wmade by the
Government.”

In the tlobacco industry the independent manufacturers have in many in-
stances stated that the work of the bureau has caused the cessation of various
objectionable methods of comupetition. o

In the problemn of waterways, the reports of the bureau, three in number,
have very widely influenced public opinion by showing {he real questions to be
solved and the real advantages o be attained in waterway transportation.

A IPederal administrative systein of publicity and registration should develop
both strength avd elasticity. The admiuistration of such a system should result
in a definite and broadening policy, bused on exact inforwation, establishing

definite standards of business action, of public cconomics, aud of Government.

regulation, in thevzelves higlhiy effective, aud valuable also as the raw material
for furthier statutory enactinent. :

We may fairly bope to get from it a gradual rise in the standard of business
conduct, closer relatiouship between large business and public authoritics,
marked improveuient in corporate accounting and in the standing of our indus-
trial securities, and the ¢limination of unfair practice and business privilege.
Al of this without any disturbauce of properly conducied business.

The time scems ripe for such action. It has been obvious since the Supreme

Court decisions on the Standard Oil and "Tobacco Co. cases that the public is -

“ready and auxious for an advance to some such administrative system. of
regulation Ly the Federal Government. It scems to be true that corporate

managers concede more and more the necessity for such regulation and pub- .

licity, recognizing both its public necessity and its advauntage to fair business.
~ Yery sincerely, yours, .
Herprerr KNox SyurH, Commissioncr.

Exiracrs rrRoM REPORT oF THE SENATE COMMITIEE ON INTERSTATE
Coaraierce oN SeNaTE Resornurtion No. 98, Fesruarny 26, 1913,

_[S. Rept. 1326, 62d Cong., 3d sess.]
FROM MR. CUMMINS’S REVORT,

On the 26th day of July, 1911, the Senate adopted the foregoing
resolution, and acting under the authority and in pursuance thercof
the Committee on Interstate Commecrce provided for open hearings
upon the subject matter of the resolution. The hearings began on
the 15th day of November, 1911, and weve continued from day to
day for more than three months, during which time 103 men appeared
before the committee, and their stateinents, together with the ex-
hibits and documents submitted by them, fill 2,799 printed pages.
A printed copy of these statements, exhibits, and documents, includ-
ing an index, laws and reference concerning industrial combinations
in foreign countries, and a collection of judicial decisions touching the
power of Congress 11t the regulation of commerce among the States,
in all, five volumes, is herewith presented to the Senate.

While the committec is conscious that some of the matter adduced
at the hearings and submiticd as a part of this report is not relevant
to the questions under consideration and of little worth, it belicves
that, upon the whole, the hearings have furnished one of the most
valuable contributions that can be found in the literature of the
subject. It is not yet ready to report any of the bills which are now
before it, and whicli propose specific modifications of or addilions
to the existing slatute; nor is it prepared at this time to report a
substitute for them. It hopes that it may be able before the close of
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-the present scssion to act finally upon these bills and recommend
in defimte form the legislation which it may think neeessary or wise
to meet modern business conditions. It 1s, however, prepared to
answer the general inquiries propounded in the resolution, and in
- view of the overwhelming importance of the subject it ventures to
add to the direct response some observations upon the origin, pur-
pose, and effect of the enactment commonly known as the antitrust
law, ¢o indicate wherein it is inadequate, and to suggest the gencral
scope of further regulation. - ‘

The commitice is of the opinion:

Trirst. That the statute should stand as the {undamental law upon
the subject, and that any supplemental icgislation for more cffectual
control and regulation of interstate and foreign commerce should be
in harmony with the purpose of the existing statute.

Second. That whatever may be our views respecting the power of
Congress to enact a general IFederal incorporation law, it is neither
necessary nor desirable at this time to provide for the organization
under act of Congress of industrial corporations which propose to
engage in commerce among the States and with foreign nations. .

Third. That it is desirable to impose upon corporations now or’
lhereafter organized.under State law, and engaged or proposing to
engage in such commerce, further conditions or regulations atfecting
both their organization and.the conduct of their business, and also
to impose further conditions or regulations upon persons, copart-
nerships, and other associations now engaged, or herecafter engaging,
in such commerce, the general character of such regulation to be
the same as those laid upon corporations, except such conditions or
regulations as are in their very nature peculiar to the corporate form
of commercial activity. o

% % * D * ' * ®

There are three general fields in which the comission could work
to the great advantage both of the people for whose protection the
law exists and the people against whom 1t is divected.

First. If the Bureau of Corporations were converted into an inde-
pendent commission composed of trained, skillful men, and clothed
with adequate authority, there could be gathered more complete and
accurate knowledge of the organization, management, and practices of
the corporations and associations engaged in national aud interna-
tional commerce than we now have. In saying this the committee
docs not mean to disparage the work of the Burean of Corporations
as hitherto carried on, but, valuable as the work has been, it is be-
lieved that a greater service could be rendered by a commission with a
distinct organization with adequate appropriations and added au-
thority. Moreover, it is clear that the constant inquiry into and in-
vestigation of interstate commerce in order to ascertain whether the
law is being violated should be more closely connected with prosecu-
tious for violations, when found to exist, than at the present time.

— Second. When the conditions upon the fulfillment of which per-
sons and corporations may engage in commerce among the States wnd
with foreign nations arc imposed, as the cominittee has heretnrfore
recommended, there will be some of them upon whicl the Govern-
ment must act with administrative promptness rather than with
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judicial deliberation and'delay. For instance,suppose Congress were
to declare, as the committee thinks it ought to declare, that no corpo-
ration should be permitted to engage in interstate or international
commerce unless it be honestly capitalized, and (hat when anything
but money is aceepted for its-stock that the value at which the prop-
erty is so taken must be its fuir, reasonable value. It scems clear that
a corporation proposing to enter business should have an opportunity
to come to some governmental tribunal and say, here is the property
purpesed to be taken for stock, and here is the price at which it is to
be taken, and thereupon ask for approval or disapproval of the prop-
osition. It would be most unjust in such a case to allow the corpora-
tion to go on for years and then be told that it must cease to do busi-
ness because the value of the property was less than the par value
of the stock issued for it. .

And, again, suppose that 10 out of 20 manufacturing establish-
ments herctofore in competition with cach other desire to consoli-
date into one enterprise. - There ought to be a way in which the wmen
in such a venture could submit their plan to the Government and an
inquiry made as to the legality of such a transaction, and if the
Government was of the opinion that competitive conditions would
not be substantially impaired there should be an approval, and in so
far as the lawfulness of the exact thing proposcd is concerned there
should be a decision, and "if favorable to the proposal there
should be an end of that particular controversy for all time. Such
results as these can be attained in no other way than through a com-
mission which, though administrative in its character, would, in some
instances, exercisec quasi judicial functions. It is believed that
through the intervention of such a body of men the legislative policy
with respect to combinations and monopolies could be vastly more
effectual than through the courts alone, which in most cases will take
no cognizance of violations of the law for months or years after the
violations occurred and when the difficulty of awarding reparation
for the wrong is almost insurmountable. '

The committee has not attempted to be comprehensive as to the
usefulness. of the commission in this field, and has made these sug-
gestions only to indicate in the most gencral way the assistance
that could be rendered in the enforcement of the law.

Third. One of the most serious problems in conncction with suitsg
brought under the antitrust act is to find the proper method of dis-
integrating combinations that have been adjudged unlawful. The
dissolution of a corporation or a series of associated corporations
must often involve the consideration of plans for reorganization in
order that the property which has been unlawfully employed may
thercafter be lawfnlly used in commerce. The courts are not fitted
for the work of reconstruction, and whatever jurisdiction they now
have, or that may hereafter be conferred upon them with respect to
such matters, it can not be gainsaid that a commission, the members
of which are in close touch with business affairs, and who are inti-
mately acquainted with the commercial situation, might be extremely
helpful in the required readjustment.

Respectfully submitted.
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ADDITIONAY, VIEWS OF MR, POMERENE,

With the report in general X am in accord. But there is one
feature of it about which I desire to be more explicit, and that is the
paragraph discussing the certainty of the provisions of the Sherman
law as applicable to certain cases and its uncertainty as applicable to
others. :

- I approve the view that—

_There are many forms of combination and mauy practices in business which
have beeu so unecquivocally condemmned by the Supreme Court that as to them
and their like the statute is so clear that no person can bz in any doubt respect-
ing what is lawful and what is unlaw/ful.

There are other forins of organization and acts which seriously
interfere with competition, such as interlocking directories, watering
of stoclk, selling of merchandise in one locality at a less price than in
another, and other practices which are so contrary to sound business
principles and good morals that they can and should be specifically
controlled or prohibited by statute. As to these, in the interest of
certainty, there chould be other and further legislation. But, what-
ever may be the additional legislation, there will be many other con-
tracts, combinations, and practices in “undue and unreasonable
restraiut of trade,” which it is impossible for Congress to define by
statule, because any attempt to so define them will, in practice, be
found to exclude many other contracts, combinations, and practices
which are equally inimical to the public good. As to these, we must
always depend upon the sound wisdom and discretion of courts and
juries for relief, just as in the past we have been obliged to trust to
their judicial administration.” :

To illustraie: We know that legislatures and courts have con-
stantly refused to define fraud because the multiplicity of acts and
carcumstances involved in huwman affairs make it 1mpossible of
definition. . :

The same may be said with equal {ruth as to what constitutes
“undue or unreasonable restraint of trade.”

It is said with a gieat deal of force that men are not always able
to tell in advance whether certain acts are in “undue or unreasonable
restraint of trade.” But however difficult this may be, it is no
reason why they should be left for decision to the selfishness of
interested parties uncontrolled by judicial decision under the prin-
ciples of the common law or under the broad provisions of the
Sherman law, _ :

In criminal cases it is often difficult to say in advance whether a
given state of facts constitutes a reasonable doubt. DBut is that a
reason why courts and juries should not attempt to say in a specific
case whether there was, in fact, a reasonable doubt or not?

~In negligence cases 1t is equally diflicult to say whether a given
state of facts constitutes contributory negligence on the part of the
plaintiff or reasonable care on the part of the defendant. But can .
this be urged as a reason for not leaving special cases to the judgment

.of the court and jury?

In my judgment, what is “undue or unreasonable restraint of

trade ” must, in many cascs if not in most cascs, be left largely for
judicial determination and sound judgment and good morals will be
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a suflicient guide for those who are actuated by a proper public spirit
rather than by selfish motives. .

While I believe there can be some additional legislation along the
lines indicated, I amn firmnly of the opinion that the Sherman law is a
clear and certain guide for rcasonable men who desire to comply
with the law and do not exert themselves to evade its provisions.

: ATLEE POMERENE.

ADDITIONAL VIEWS OF MK, TILLMAN.

The undersigned is not now prepared to say that a new national
commission should be established for the better administration of the
antitrust law. Iie is inclined to believe that we have too many com-
misstons now, composed largely of so-called “lame ducks,” both
Democrats and Republicans, who have been defeated at the polls
and are given thesc places mainly as a compensation and means of
support. Ie thinks Congress ought to perform its own functions
vather than snrrender them to commissions thus created by IExecutive
appointmen.

"~ He does not assent to the particular language used on any point
in the report of the committee, except where he has specifically so
stated.

As the committee is not now ready to proposec specific measures of
legislation, lie prefers to wait and to listen to the recommendations
of the incoming President of the ‘United States. :

. : B. R. TiLaax.

ADDITIONAY, VIEWS OF MR, GORE.

I concur in the main body of the report and in the conclusions
arrived at, except as to the specific recommendation looking to the
establishment of a commission. Upon that rccommendation I re-
serve my judgmeunt for the present. I could not yield my assent to
this proposition without first considering both the principles and
details of any mecasure proposing such a commission. My ultimate
assent would depend upon the constitution and character of the com-
mission and upon the extent and limitation of its powers and pur-
soses. It may be possible that a commission could with propriety
¢ vested with power to pass upon the form of a proposed organi-
zation, but no commission should have authority to grant indulgences
as to the mcthods, conduct, and operations of any such organization.

T. P. GorE. .

Mr. Newlands confined himself entirely to the question of a
trade commission bill, and included in his observations his original
interstate trade commission bill as tentatively amended and approved
* by the Interstate Commerce Committee. His views arc as follows:

ADDITIONAT, VIEWS OF MR. NEWLANDS.

Whilst T agree with the general conclusion reached by Mr. Cum-
mins in his report, J have not been able to study with suflicient care
the decisions of the Supreme Court relating to the trusts to enable
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me to form an independent opinion as to his analysis of them. For
years I have contended that if at the time the Sherman Act was
passed (the date of its passage being almost contemporaucous with
that of the interstate-commerce act regarding the railroads) we had
organized an interstate trade commission similar to the Interstate
Commerce Commission, and with somewhat similar powers of in-
vestigation and correction, -we would have prevented or remedied
many of the abuses which have since grown up, and that we would
have gradually evolved a system of commercial law. through admin-
istrative process, as complete as that which has been built up regard-
ing our system of transportation.

1 presented my views relating to this matter at the first hearing
of this commitice regarding the control of corporations on the 4th
day of August, 1911, and on the 16th of November, 1911 (hearings,
pp.. 1 to 26, inclusive). I then discussed a bill for the organization
of an interstate trade commission (Senate bill No. 2941), which
was introduced by me on the 5th of July, 1911, and a substitute bill
of the same number, introduced by me August 21, 1911, -

As a result of the additional light shed upon this subject by thé
hearings, I introduced in the Senate, on February 26, 1912, a bill,
(Senate bill 5485, 62d Cong., 2d sess.) cntitled “A bill to create an
Interstate Trade Commission,” ete. . .

Later on, as a result of subsequent consideration, this bill has been
amended, and I present it with the alterations as a tentative proposal
for criticism and suggestion. The bill as amended is annexed hereto.

YWhilst I believe that the Sherman Antitrust Act should not be
altered, I believe that it should be supplemented by such legislation
as is shown to be necessary by the experience of the time. Such.
variety of views exists as to what this supplementary legistation shall
be that I do not believe carly legislation on this line 1s practicable.
But I do believe that all can agrec upon an Interstate Trade Commis-
sion with powers of investigation and correction, and with the power
to aid the courts in the administration of the Sherman Act and other
supplementary legislation; and I believe that such a commission
should be organized immediately, so that Congress can soon have
the benefit of the recommendations which it will make as the result

of its experience.

I shall not enter into any labored argument upon this question. I
shall simply content mysclf with quoting from previous utterances
in the Senate. o )

In the Senate, January 11, 1911:

Mr. NEwrLANDS. ¢ * * The railrocad connuission bill furnishes a model for
the action of Congress upon matters invelving ninute and scientific investiga-
tion. Had we followed the siame method regarding trusts that we followed
regarding railroads. we would have made much better progress in frust regu-
lation. The autitrust act was passed 21 years ago, about the same time that
the railroad commission was orzanized. The railroad question is practically

.settled; the scttlement of tiie trust question has hardiy beer commenced. Had

we submitted the administration of the antitrust act to an impurtial quasi
judicial tribmnal similar to the Interstate Commerce Commission instead of to
the Attorney General's office, with its shifting ofdcials, its varying policies, its
lack of tradition, record, and precedent, we would by this time have made
gratifying progress in the regulation and confrol.of trusts, through the quasi
judicial investigations of a competent commission and through legislation based
evoon its recoumendations. As it is, with the evasive and shifting incumbency
and edministration of the Attorney General’s office, ofteatimes purcly political
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in character, we find that the trusls are more powerful to-day than when the
antitrust act was passed, and that evils have grown up so interwoven with the
general business of the country as to make men lremble at the conseguence of
their disruption.

In the Scnate, May 16, 1911 :

_ Mr. NewrLaxps. Mr. l’Lcsulem, whilst I was addressing the Senate ycsterrh}
upon the importance of taking up immediately certain questions upon which
public opinion hias been formcd, and crystallizing them info legislution, I re-
ferred, among others, to the grest questions of {he cowmbinations of capital
-called trusts which have assumed of late years so powerful and menacing an
aspect. * * ¢

The Supremec Court yesterday acted upon this matter with refercnce to one
of the great trusts in a decision which applies to them all, and, as the result
probably of the inertia and the inaction of Congress, has taken upon itself what
the dissentiug member of that court, Mr. Justice Harl an, declared to be judicial
legislation. and has written into the statute words “]li(_h Congress never put
there; and so to-day we have a decision upbolding the antitrust act so far as 1t
apphes to unreasonable restraint of trade.

The question, Lherefore, preseuts ilself to us whether we are to permit m
the future the administration regarding these great combinations to drift prae-
tically into thic hands of the courts and subject the question as to the reason-
ableness or unreasenableness of any resfraint upon trade imposed by these
corporations 1now existing and to be brought into existence in the future to the

Jarying judf'meuts of difiereut courts upon the facts and the law, or whether
we will organize, as the servant of Cougress, an administrative tribusal similar
to the Interstate Commerce Commission, with powers of recomiendation, with
powers of condemnation, with powers of corrcction similar to those enjoyed by
the Interstate Commerce Commission over interslate transporiation.

L L * L ] * ® *

= * * Yhat has been our experience regarding that branch of interstate
commerce which covers transportation? Our experience has been that 20 years
.ago, just about the time the antitrust act was passed, Congress passed the inter-
state-commerce act, creating a commission as its scrvant to attend to its duties
under rules prescrihed by Congress. The regulation of interstate commerce
belonged to Congress. Congress wisely saw that it could not undertake that
regulation in all ils details; tiat it could not pass rate Lills which would be
satisfiactory to every scetion of the country; that it could not reduce rates that
were claimed to be excessive and increase rates that were claimed to be too low;
that it could not correct the varying abuses which crecp into the administration
of every greiat enterprise. Therefore it created this commiission as its seu.mt
to carry out its will under rules established by it.

The history of the last 23 ycars proves the wisdom of our actlon. :y a
gradu:l process of evolution this commission, as the result of gradual improve-
ments In legislation and as the result of constantly increasing powers reconi-
mended by it and aflirmed by Congress, has become a tribunal second in impor-
tance only to the Supreme Court of the land. It has made trausportntion a
scicuce. It has studied all the infricate questions relating to it, and in a recont
illuminating decision has formulated a great state paper that has uup'eswd the
country and the world with its wisdom.

Now, contrast that action with other action taken by Congress regarding
the trusts. It would lave been posszible 23 years ago, when the interstate
commerce act was passed, with reference to interstate trade, to have established

“an industrial or tvadc commission or board similar to the Interstate Comnerce
Comuission with reference to transportation. If we had done go and had put

=

iz

upon that commission the same cliss of men who have been appointed upon .r..

the Iunterstate Comumerce Commission, we would have had the constautr cor-
rective power of that commission applied both to the existing trade covporatinns
and to the trade corporation afterwards created. Many abuses would bhave
beeu preveuted. Many abuses would have been corrected. As a result of the
coustant study and inquiry of a compelent board engaged in this work as a
specialization recommendations would have been made to Congress which would
bave been accepted, as were those recomimendations made with reference to
interstate transportation, and a gveat body of administrative law would have
_been built up and combinations of capital would linve been effected without the
abuses wun.h lLave o“sml duriug the past 23 years. * * ¢
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In the Senate, June 22, 1911:

Mr. Nuwraxps. What is the second one which I suggested? I suggested legis-
lation providing, in connection with the Bureau of Corporations, for a board of
interstate trade, with powers of examination, correction, and recommendation
with regard to interstate trade similar to those conferred upon the Interstate
Commerce Commission regarding interstate transportation. ‘Fhis resolution
was offered before the recent decision of the Supreme Court regarding the
trusts, and I then declared that, whatever might be the decision of that court,
the creation of such a commission was essential. Interstate trade is just ag
much a part of interstate commevce as interstate transportation. The abuses
of interstate trade have become just as great as the abuses of iuterstate trans-
poriation in the past have been. Obviously the teachings of experience lead us
to the organization of a commission or board similar to the Interstate Com-
merce Commission, with a view of taking hold of the great combinations of
capital and making them obedient to the law, giving such a commission powers
of examination, recommendation, and condemnation similar to those enjoyed by
the Interstate Comnleree Commission. .

Since that decision the trust managers themselves have scen a great light, and
in public examinations have stated that in tlreir judgment the time has come
for as complete regulation of corporations cugaged in interstate trade as of
corporations engaged in interstate transportation. Whether that regulation
will ever extend so far as the regulation of the price itself is a matter to be
determined in the future, for Congress will be called upon to decide how great

" these “corporations shall be, what the extent of their capital shall be, what

nuinber of plants they shall own, and what shall be the extent of their opera-
tions. If they conclude to maintain the principle of competition, even tiiough it
leads to deéstruction, there will then, of course, be no neccessity ¢f regulating
prices. But if they recognize the principle of helpful cooperation instead of
destructive competition, then it will be necessary for them in extreme cases to
face the-question of the regulation of prices just as the prices of any public
utility are regulated. .

I do not venture to express an opinion now as to what course should be pur-
sued with refercuce to this great question, but it is time that the Interstate
Commerce Comnmittee of the Senate were entering upon an inquiry of the most
important question in economics that has engaged the attention of the country
since the railroad question was first presented to it.

Quotation from Mr. Newlands’s statement before the committec on
the 15th day of November, 1911 (hearings, p. 25) :

Senator NEwraxps. Mr. Chairman, during the late extra session
I introduced Senate bill 2941, for the creation of an interstate trade
commission with powers over corporations cngaged in interstate
trade similar in many respects to thosc possessed by the Interstate
Commerce Commission over interstate transportation. On the 4th
of August, toward the closc of the extra session, this committee, of
which I am a member, gave me a hearing on the bill and T made a
preliminary statement, explaining its terms and the conditions it
was intended to mect. That statement, together with quotations

“from the President, the Attorney General, and the Commissioner of

Corporations, has been printed as the first part of the hearings under
the resolution introduced by the chairman.

The bill provides that all interstate corporations (except rail-
roads) whose gress annual receipts exceed $3,000,000 shall make
regular reports to the commission as to their business iransactions,
shall be subject at will to the examination of the commission, and
shall, upon complying with such requirements, have the exclusive
right to usc the title “ United States registered.” The bill also pro-
vides that for violation of the Sherman law, impreper capitaliza-

. tion, unfair methods of competition, acceptance of railway rebates,

oy

or other improper business transactions the commission may 4 seiiy
cancel such registration. It is recognized that the right of a cor-
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. poration to publish the fact of such registration will shortly become

a valuable financial privilege, and that the fear of eanceliation of
-such right will be a strong restraining influence against improper
transactions. '

The bill provides a permanent administrative body of trained
experts, who shall have as their sole specialty the supervision and
registration of large corporations and supply accurate information
thereon to the public, and shall make recommmendations to Congress
for any further legislation that may seem necessary.

I may later on have something further to say before this com-
mittee regarding this bill; but T wish to state at present that since
the bill was introduced there has been a wide discussion thronghout
the country upon two divergent lines of thought, one insisting on
absolutely frec and unrestricted competition as the regulator of cor-

orate business, and the other incliming toward allowing large com-
Einations of capital and applying thereto Government supervision
and direction as the prime regulator. It is difficult to say now
which of these opposing tendencies should or will ultimately prevail.
The bill which I have introduced is, in my judgment, adapted to this
undeveloped situation. It will help us to determine which of these
theories 1s the correct one; it will furnish to Congress and to the
public the accurate and broad information on corporate couditions
that is necessary to determine the line of further advance. It does
not affect the operation or the enforcement of the Sherman law;
its work of publicity and supervision will tend to promote fair com-
petition an({)

On the other hand, it takes the situation as it is, recognizes that
there is a large degrec of combination already existing, and makes

that condition a subject for supervision, study, and report to Con- -

gress. Its frankly tentative character and its moderation recom-
mend it as a step upon which all can unite in doing what is impera-
tively necded for the present without prejudicing the future.

I trust that the comnittee will sce the wisdom, without waiting
for the end of this investigation, of recommending this tentative

measure; which will be an aid in the final solution of all the pressing -

questions relating to trade corporations.

The following is the Interstate Trade Commission bill introduced
by Mr. Newlands as tentatively amended by the Senate Coinmittee
on Interstate Commnierce. .

The committee tool no final action upon it:

{S. 5485, Sixty-second Congress, second session.}

A BILL To crcafe an Interstate Trade Commlission, to define its powers and dutles, and
. for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress esscmbled, That this act shall be referred to and cited as
the Iunterstate Trade Commission act. Corporations a majority of whose vot-
ing securities is held or owned by any corporation subject to the terms of this
act are referred to herein as subsidiaries of such holding or owning corporation.

Sec. 2. That there is hereby created a body to be known as the Iuterstate
Trade Comuuission, which shall consist of three members of whom no more
than two shall belong to the same political party. The commission shall be

appointed by the President, by and with the advice and consent of the Senate, .

and the terms of such commissiouers so first appointed shall be three, six, and
pine years, respectively, and sball be so designated by the President in making

keep equally open to all the highways of commeice. -
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such appointments; -and thereafter all the commissioners shiall hold office for
the terim of nine years, and shall be appointed by the President, by and with
the advice and consent of the Semile. Vacancies shall be filled by like appoint-
ment and confirmation for the unexpired term. Each member of said commis-
sion shall receive a salary of $10,000 2 year. The ofice of the commission
shall be at Washington, in tho District of Columbia, but the commission may
hold meetings elsewhere when necessary and convenient.

Ske. 3. That the Burcau of Corporatious is hereby transferred to and merged
in said commission, and all of the powers, duties, records, papers, and funds be-
longing or pertaining to the Rureaun of Corporations shkall hereafter belong and
pertain to the Interstate T'rade Commission, and all the coflicers and employees
of said burecau shall thereupon be oflicers and employees of thie Interstate Trade

" Commission. The said commission shall also have a secrefary, a ehief clerk,
- and such clerks, inspectors, examiners, experts, messengers, and olher assistants

as fromn time to time may be necessary and as may be appropriated for by
Congress. : )

SEc. 4. That ali corporations engaged in commerce among the several States
or with forcign nations, excepting common carriers, shall from time to time
furnish to the commission such information, statement, and records of thcir
organization, business, financial condition, conduet, and management and the
organization, business, financial condition, conduect, and managecnent of their
‘sul~fdiaries at snch time, to such degree and extent, and in such form as may
be prescribed by the commission; and the commission at all reasouable {imes,
or its duly «.uthorized agent or agents, shall have complete access to all records,
accounts, minutes, books, and papers of such corporations and their subsidiaries,
including the records of any of their executive or other committees. INailure
or negleet on the part of any corporation subject to this act, ov of any of its
subsidiaries, to comply with the terms of this sectiou within such time after
written demand shall have been made upon such corporation by the commission
requiring such compliance, as shall be fixed by the comnuission, shall constitnte
a misdewmeanor, and upon couviction such corporation shall be subject to a.fine
of not more than $1,000 for every day of such failure or neglect.

Sec. 5. The information so obtained shall be public records, and the commis-
sion shall from time to timme make public such information in such form and to
such extent as it may deem necessary.

SEc. 6. That the district courts of {he United States, upon the applicaiion of
the commission alleging a failure to comply with auy order of the commission
or alleging a failure to comply with or a violation of any of the provisions of
this act by any corporation subject thercto, shall have jurisdiction to issue a
writ or wrils of mandamus or injunction or other order euforcing such order
of the commfssion or commanding such corporation, its oflicers and employees,
to comply with the provisions of this act.

Src. 7. That for the purposes of this act the commission shall have the power
‘to require by subpcena the attendance and testimony of witnesses and the pro-
duction of all books, papers, contracts, agrecincuts, documents, or other things
of every kind and naturc whatscever relating to auy matter under iuvestiga-
tion by the commission. Such attendance of witnesses and the production of
such docuinentary cvidence may be required from any place in the United
States at any desiguated place of hearing, and in case of disobedience to a

- subpoeena the commission, or any party to a proceeding befoie the commission,

may invoke the aid of any court of the United States in requiring the attend-
ance and tesiimony of witnesses and the production of books, papers, and
documents under the provisions of this section.

And any of the circuit courts of the United States within the jurisdiction of
which such inquiry is carried on may, in case of contumacy or refusal to obey
a subpeena issued to any corporation subject to the provisions of this act, or
other person, issue an order requiring such corporation, or other person, to
appear before said commission (and produce books, documents, and papers, if
g0 ordered) and give evidence touching the matter in guestion, and any failure
to obey such order of the court may be punished.by such court as a contempt
thereof. This claimn that any such testimony or evidence may teud to criminate
the person giving such evidence shall not excuse sucll wituess from testifying.

The testimony of any witness may be taken at the instance of a party in any
procceding or investigzation pending before the commission by deposition at
any time after the inquiry is instituted. The commission may also order lesti-
mony to be taken by deposition in any procecding or investigation pending
before it at any stage of such procecding or investigution. Sucli deposition
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mity be taken before any person authorized so to do by the commission and who
has power to adtinister oaths.

Any person may be compelled to appear and depose, and to prodnce docu-
mentary evidence, in the same manner as witnesses may be compelled to appear
and testify and produce documentary evidence before the commission as here-
inbefore provided. Such testimony shall be reduced to writing.

Witnesses whose testimouy is taken under the provisions of this act shall
saverally be entitled- to the same fees as are paid for like services in the courts
of the United States.

No person shall he excused from attending and testifying. or from producing
books, papers, documents, or other things before this commission or in obedience
to the subpcena of the coinmission whether such subpena be sizeed or issued by
one or wnore of the comuinissiouners on the ground or for the reason that the
testimony or evidence, documentary or othemlse required of him may teud
to criminate him or subject him to a penalty or forfeiture. But no natural
person shall be prosecuted or subjected to any penalty or forieiture for or on -
‘account of any transaction, matter, or thing concerning which he may testify
under oath or produce evidence, documentary or otherwise, before said com-
mission in obedience to a subpena issued by it in a proceeding instituted upon
its own initintive: Provided, That no person so testifying shall be exempt from
prosecution and pucnishment for perjury committed in so testifyingz. ‘The pur-
pose of this provision is to give immunity only to natural persons who under
oath testify in response to a subpena of the commission in an inquiry instituted
by the commission.

SEC. 8. That the said commission shall, on or before the tirst day of January
in each year, make a report, which shall be transmitted to Congress. This
report shall contain such informition and data collected by the commission as
it may deem of .value in the determination of guestions connected with the .
repulation of commerce, together with such recommendations as to additional
legislation relating theveto as the commission may deem necessary.

Sec. 9. That any person wilifully making or furnishing to said commission
any statement, return, or record required by tkis act, when knowing such stite-
went, return, or reeord to be false in any material particular, shall be guilty of
a misdemeanor, and npon conviction shall be fined not more than $1,000 or
imprisoned not more than one year, or both.

Sec. 10. That in case a final decree shall be issued against anv corporation
under the act entitled “An act to protect trade and commerce against unlawful
restraints and monopolies,” approved July second. eizhteen hundred and ninety,
or under sectious seventy-three to seventy-seven, inclusive, of “An act to reduce
taxation, to provide revenue for the Gorvernment, and for other purposes,”
which became a law August twenty-seveunth, eizhteen hundred and ninety-four,
the court entering sueh decree may, in its discretion, refer to the commission
its decree, with instructions to take evideuce, consider such facts, and report
to the court the findings as to method of dissolution or reoryganization as {he
commission shall consider best fitted to carry out such decree; if a reorganiza-
tion takes place under a decree, the commission shall inform itself respecting
the reovganization, and if it is of the opinion that it is rdot in harmony with
tbhe decree it shall, through counsel, inform the court for such action as the
court may take.

Sec. 11. That the said commission may at any time; upon complaint of any .
person or corporation, or upon its own initiative, or upon the request of the
Attorney "General, or of the corporation atfected, investigate any cerporation
subject to the provisions of this act for the purpose of determining whether snch
corporation has been guilty of a violation of the act entitled “An act to protect
trade and commerce against unlawful restraints and monopolies,” approved
July second, eighteen hundred and ninety. or under sections seventy-three to
seventy-seven inclusive, of an “Act to reduce taxation,” and so forth, which
became a law August twenty-seventh, eighteen hundred and nioety-fonr, or of
any of the provisions of this act, and may hold stch hearings and take such
evidence as it may deem necessary; and in case the commission shali find that
such corporation has been guilty of a violatinn of the provisions of said acts or
of this act it shall make a finding, stating the facts, aud prescribinz the acts,
transactions, and readjustments necessary in order that said corporation may
thereafter comply with the terms of said acts and of this act, and shall transmit
a copy.of the said finding in full to such covporation. If within sixty dags
after transmitting said finding, or snch extension therenf as shall be given by
the commission, the corporation shall not have complied with the terms of the
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finding, and shall not have performed the acts prescribed as necessary to make
it comply with the said acts or with this act, the commission shall report the
fact of noncompliance to the Attorney Geuneral, together with a copy of such
finding, for his action under the said acts or of this act. IDut the commission
may, if it deems it proper, report the facts to the Attorney General without
calling upon such corporation for compliance with said acts or with this act.

Nothing contained in this act shall be construed to prevent or interfere with
the Attorney General in enforcing the provisions of the act to protect commerce,
und so forth, approved July second, eighteen hundred and ninety.

Messrs. Crane, Brandegee, Oliver, and Lippitt expressed them-
selves as follows:

MINORITY VIEWS.

The undersigned members of the Senate Committee on Interstate
Commerce are unable to agree to the report of the majority of the
committee on Senate resolution 98, as to “ what changes are neces-
sary or desirable in the laws of the United States relating to the crea-
tion and control of corporations engaged in interstate commerce and’
what changes are necessary or desirable in the laws of the United
States relating to persons or firms engaged in interstate commerce.” |

Yhile certain features of the report are commendable, tlere are
several conclusions therein which do not accord with our views, and
therefore we are prevented from approving the report as a whole.

W. M. Crane.
Fraxe B. Branoecer.
Grorce T. Orrver.
Hewxey F. Lreeitr.
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63p Conorkss, | HOUSE OF REPRESENTATIVES. { Rerort
2d Secssion. . o No. 1142,

' FEDERAL TRADE COMMISSION, -

_SEPTEMBER 4, 1914.—Ordered to be printed.

M. Apanson, from the committee of bonference, submitted the -
' ' following - ' '

 CONFERENCE REPORT.
" [To nccompany H. R. 15613.]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the Senate to the bill (H. R. 15613) to
create an interstate trade commission, to define its powers and duties,
and for other purposes, having met, after full and free conference
-have agreed to recommend and do recommend to their respective
Houses as follows:

That the House recede from its disagreement to the amendment of
the Senate, and agree to the same with an amendment as follows:

In licu of the matter inserted by said amendment insert:

That a commission s hereby created and established, to be known
" a8 the I'ederal Trade Commission (hercinafter referred to as the
commission), which shall be composed of five commissioners, who
shall be appointed by the President, by and with the advice and con-
sent of the Senate. Not more than three of the commissioners shall

- be members of the same political party. The first commissioners ap-

pointed shall continue in office for tcrms of three, four, five, siz, and
seven years, respectively, from the date of the .taling-effect-of this
" act, the term of each to be designated by the President, but their
- guccessors shall be appointed for terms of seven ycars, except that
any person chosen to fill a vacancy shall be appointed only for the
unexpired term of the commissioner whom he shall succced.. The
commission shall choose a chairman from its own membership. No
commissioner shall engage in any other business, vocation, or em-~
ployment. Any commissioner may be remesved by the President for
tnefficiency, neglect of duty, or malfcasance in office. A vacancy in
the commaission shall not impair the right of the remaining commis-
sioners to exercisc all the powers of the commission. - e
T he commission shall have an official seal, which shall be judicially
noticed. :
Sec. 2. That each commissioner shall receive a salary of $10,000 a
year, payable in the same manner as the salaries of the judges of the
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courts of the United States. The commission shall appoint a sccre-
tary, who shall rcceive a salary of §5,000 a year, payable in like
manner, and it shall have authority to employ and fix the compensa-
tion of suchattorneys, special cxperts, cxaminers, clerks, and other
. employeces as it may from time to time find necessary for the proper
performance of its duties and as may be from time to time appro-
priated for by Congress. : _
With the cxception of the secrctary, a clerk to each commissioner,
the attorneys, and such special cuperts and craminers as the com-
" mission may from time to time find nccessary for the conduct of its
< avork, all employees of the commission shall be a part of the classificd
civil service, and shall enter the service under such rules and regula-
- tions as may be prescribed by the commission and by the Civil Serv-
tce Commission. , ,
- AUl of the cxpenses of the commission, including all necessary cx-
penses for transportation incurred by the commissioners or by their .
employces under their orders, in making any investigation, or wpon
official business in any other places than in the city of Washington,
shall be allowed and paid on the presentation of itemized vouchers
therefor approved by the commission. . :
Until otherwise provided by law, the commission may rent suitable
offices for its use. :
© The Auditor for the State and Other Departments shall receive and
- examine all accounts of cxpenditures of the commission. .
Sec. 3. That upon the organization of the commission and election
"of its chairman, the Bureau of Corporations and the offices of Com-
- missioner and Deputy Commissioner of Corporations shall cease to
exist; and all pending investiqations and proccedings of the Bureau
" of Corporations shall be continved by the commission. :
All clerls and employces of the said bureaw shall be transferred to
.and become clerks and employees of the commission at their present
grades and salaries. All records, papers, and property of the
said bureau shall become records, papers, and property of the com-
" mission, and all unexpended funds and appropriations for the use
" and maintenance of the said burcau, including any allotment already
made to it by the Secrctary of Commerce from the contingent ap-.
propriation for the Department of Commerce for the fiscal yeor:
nineteen hundred and fifteen, or from the departmental printing fund
for the fiscal year ninelcen hundred and fifteen, shall Zl:ccome funds
and appropriations available to be expended by the commission in the
‘exercise o]P the powers, authority, and duties conferred on it by this
Act. : e
= The principal ojffice of the commission shall be in the city of Wash-
ington, but it may mect and exercisc all its powers at any other
place. The commassion may, by one or more of its members, or by
" - guch examiners as it may designate, prosccute any inquiry mecessary
- to its duties in any part of the United States.
- Sec. 4. That the words defined in this scction shall have the follow-
ing meaning when found in this Act, to wit:
“ Commerce™ means commerce among the geveral States or with
forcign nations, or in any Territory of the United States or in the
- District of Columbia, or between any such Territory and another, or
- bebween any such Territory and any Stale or forewgn nation, or be-
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tween the District of Colunbia and any State or Territory or forcign
nalion. -

“Corporation” means any company or association incorporated or
unincorporated, which is organized to carry on business for profit
and has shares of capital or capital stock, and any company or asso-
ciation, incorporated: or unincorporated, without shares of capital
or capital stock, cecept partnerships, which is organized to carry on
busincss for its own profit or that of its members.

- Documentary evidence™ means all documents, papers, and corre-
spondence in cxistence at and after the passage of this Act.

Kdcts to requlale commerce® mcans the Act entitled “An Act to
reqgulate commeree,” approved February fourtcenth, cighteen hun-
dred and cighty-scven, and oll dcts amendatory thereof and supple-
menlary thereto.

“Antitrust Acts” mcans the Aet entitled “An Act to protect trade
and commerce against unlwwfel restroints and monopolies,” approved
July sccond, cightcen hiendred and ninety; also the scctions seventy-
three to serenty-scven,inclusive, of an det entitled “dAn Act to reduce
taxation, to provide rcrenue for the Government, and for other pur-
poscs,” approved August’ twenty-scventh, eighteen hundred and
ninety-four; and also the Act cntitled “An Act to amend scctions
scventy-three and scventy-siz of the Act of August twenty-scventh,
etghtcen hundred and nincty-four, entitled ‘dAn Act to reduce tara-
tion, to provide rcvenne for the Government, and for other pur- .
“posesy,’ ? approved Iebruary twclfth, ninetcen hundred and thirtecn.

Sce. 5. That unfair methods of competition in commerce are hercby
declared unlawful. -

T'he commission is hereby empoiwered and directed to prevent per-
sons, partnerships, or corporations, except banks, and common car-
riers subject to the Acts to regulate commerce, from using unfair
methods of competition in commerce.

Whenever the commission shall have reason to belicve that any such
person, partnership, or corporation has been or is using any unfair
- method of compctition in commerce, and if it shall appcar to the
commission that a proceeding by it in respect thereof would be to
the interest of the public, it shall issue and serve wpon such person,
partnership, or corporation a complaint stating its charges in that
respect, and containing a notice of a hearing upon a day and at a
place therein fixzed at least thirty days after the service of said com-

plaint. The peison, partnership, or corporation so complained of ~

‘shall have the right to appear at the placc and time so fixzed and
show cause why an order should not be cntered by the commission
requiring such person, partnership, or corporation to ccase and desist
from the violation of the law so charged in-said complaint. Any
person, partnership, or corporation may make application, and upon
good cause shown may be allowed by the commission, to intervene
and appecar in said proceeding by counsel or in person. The testi-
mony in any such procecding shall be reduced to writing-and filed in
the office of the commission. [f upon such hearing the commission
shall be of the opinion that the mcthod of competition in question is
prohibited by this Act, it ghall make a report in writing in which it
- shall state its f-ndings as to the fasts, and shall issue and cause to be .
served on such person, partnership, or corporation an order requir-
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ing such person, partncrship, or corporation to cease and desist from
- ustng such method of competition. Until a transcript of the record -
in such hearing shall have been filed in a’circuit court of appeals of
- the United States, as hereinafter provided, the commission may at
‘any time, upon such notice and in such manner as it shall deem
- proper, modify or set aside, in whole or in part, any report or any
order made or issued by it under this section.
If suck- person, partnership, or curporation fails or necqlects to
obey such order of the commission while the same s in cffect, the -
" comumission may apply to the circuit court of appeals of the United
. States, within any circuit where the method of competition in ques-
. tion was used or where such person, partnership, or corporation re-
- sides or carries on business, for the enforcement of its order, and
shall certify and file with its application a transcript of the cntire
record in the proceeding, including all the testimony taken and the
- report and order the commission. Upon such filing of the appli-
..cation and transcript the court shall cause notice thereof to be served
“: upon such person, partnership, or corporation and thercupon shall
have jurisdiction of: the proceeding and of the quastion determined
therein, and shall have power to make and enter upon the pleadings,
- testimony, and- proceedings set forth in such transcript a decree
affirming, modifying, or selting aside the order of the commission.
- T'he findings of the commission as to the facts, if supported by testi-
mony, shall be conclusive. If cither party shall apply to the court
- for leave to adduce additional evidence, and shall show to the satis-
" faction of the court that such additional cvidence is material and
that there were reasonable grounds for the failure to adduce such
evidence in the proceeding before the commission, the court may order
such additional cvidence to be taken before the commission and to
be adduced upon the hearing in such manner and upon such terms
and conditions as to the court may scem proper. The commission

- .may modify its findings as to the facts, or make new findings, by - -

. reason of the additional evidence 8o taken, and it shall filc such mode-
. fied or new findings, which, if supported by testimony, shall be con-
" clusive, and its recommendation, if any, for the modification or set-

© ting aside of its original order, with the return of such additional
-evidence. The judgment and decree of the court shall be final, ex-
-cept that the same shall be subject to review by the Supreme Court
‘upon ‘certiorqri as provided in section two hundred and forty of the

" Judicial Code.

. Any party required by such order of the commission to ccase and
“desist from using such method of competition may obtain a review of
“such order in said circuit court of appeals by filing in the court a
writlen petition praying that the order of the commission be sct
-aside. A copy of such petition shall be forthwith served upon the
commission, and thercupon the commission forthwith shall certify
and file in the court a transcript of the record as hercinbefore pro-

- vided. Upon the filing of the transcript the court shall have the
" same jurisdiction to affirm, set aside, or modify the order of the
‘commission a8 in the casc of an application by the commission for
‘the cnforcement of its order, and the findings of the commission-as -
to the facts, if -supported by testimony, shall in liks manner be
-conclusive, R : ‘ . :
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The jurisdiction of the circuit court of appcals of the United
Statcs to cnforce, sct aside, or modify orders of the commission shall
be exclusive. . :

Such proccedings in the circuit court of appcals shall be given
precedence over other cases pending therein, and shall be in cvery
way crpedited. No order of the commission or judgment of the
court to cnforce the same shall in any wisc rclicve or absolve any

—person, partnership, or corporation from ‘any lability under the
antitrust Acts. o .

Complaints, orders, and other processes of the commission under
this scction may be served by anyonc duly authorized by the com-
mission, cither (a) by delircring a copy thercof to the person to be
scrved, or to @ member of the partnership to be served, or to the
president, sccretary, or other cxecutive officer or a director of the
.corporation to bc served; or (b) by leaving a copy thercof at the
principal office or place of business of such person, partnership, or
corporation; or (c) by registering and mailing a copy thercof ad-
dressed to such person, partnership, or corporation at his or its
principal office or placc of business. The, verificd rcturn by the
person so serving said complaint, order, or other process sctting
forth the manner of said servioc shall be proof of the same, and the
return post-office receipt for said complaint, order, or other process
‘registered and mailed as aforesaid shall be proof of the service of
the same. ) ‘ '

Sec. 6. That the commission shall also have power—

(a) To gather and compile information concerning, and to in-
vestigale from time to time the organization, business, conduct,
. practices, and management of any corporation engaged in commerce,
excepting banks and common carriers subject to the Act to regulate

. comanerce, and its rclation to other corporations and to individuals,
" associations, and partnerships. R

(0) Torequire, by general or special orders, corporations engaged ir
commerce, excepting banks, and common carricrs subject to the Act to
regulate commerce, or any class of them, or any of them, respectively,
to file with the commission in such form as the commission may pre-
scribe annual or special, or both annual and special, reports or answers
in writing to spccific questions, furnishing to .the commission such
information as it may require as to the organization, business, con-
duct, practices, management, and relation to other corporations,
partnerships, and individuals of the respective corporations filing
such reports or answers in writing. Such reports and answers. shall
be made under oath, or otherwise, as the commission may prescribe,
and shall be- filed with the commission within such reasonable period .
as the commaission may prescribe, unless additional time be granted
‘tn any case by the commission. . v

(¢) Wherever a final decree has been.:cntcrea; against any defend-
ant corporation in any suit brought by the Unitcd States to prevent

_and restrain any violation of the antitrust Acts, to make investiga-

tion, upon its own initiative, of the manner in which the decree has -
‘been or is being carried out, and upon the application of the Attorney
‘General it shall be its duty to make such investigation. It shall
transmit to the Attorncy Gencral a report embodying ils findings
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and recommendations as a result of any such investigation, and the
report shall be made public in the discretion of the commission.

(d) Upon the direction of the President or either Ilouse of Con-
gress to investigate and report the facts relating to any alleged viola-
tions of the antitrust Acts by any corporation.

(¢) Upon the application of the Attorncy Gencral to investigate
and mnke rccommendations for-the rcadjustment of the business of
any corporation alleged to be violating the antitrust Acts in order
that the corporation may thercafter maintain its organization, man-

-agement, and conduct of business in accordance with law.

“(f) To make public from time to time such portions of the infor-
mation obtained by it hereunder, except trade sccrets and names of
customers, as it shall deem expedient in the public interest; and to
make annual and special reports to the Congress and to submit there-
with rccommendations for additional legislation; and to provide
“for the publication of its reports and decisions in such form and man-
ner as may be best adapted for public information and use.

(9) From time to time to classify corporations and to make rules
a;;d Zegulatz'ons for the purpose of carrying out the provisions of
this Act. S

() Toinvestigate, from time to time, trade conditions in and with
foreign countries where associations, combinations, or practices of
manufacturers, merchants, or traders, or other conditions, may affect
the foreign trade of the United States, and to report to Congress
thereon, with such rccommendations as it deems advisable.

Sec. 7. That in any suit in equity brought by or under the direc-

" tion of the Attorney Gencral as provided in the antitrust Acts, the
court may, upon the conclusion of the testimony thercin, if it shall
be then of opinion that the complainant is entitled to relicf, refer said

. suit to the commission, as a master in chancery, to ascertain and
report an appropriate form of decree therein. The commission shall -
proceed upon such notice to the parties and under such rules of pro- ..
cedure as the court may prescribe, and upon the coming in of such
report such exceptions may be filed and such proceedings had in rela-
lion thereto as upon the report of a master in other equity causes,
but the court may adopt or reject such report, in whole or in part,
and enter such a decree as the nature of the case may in its judgmen

. require. ; S

: gS,ec. 8. That the several departments and bureaus of the Govern-

© ment when directed by the President shall furnish the commission,

"+ 'upon its request, all records, papers, and information in their posses-

sion relating to any corporation subject to any of the provisions of
 this Act, and shall detail from time to time such officials and em-
ployees to the commission as he may direct.

Sec. 9. That for the purposes of this Act the commission, or its
duly authorized agent or agents, shall at all reasonable times have
access to, for the purpose of examination, and the right to copy any
documentary evidence of any corporation being investigated o1 pro-
cecded against; and the commission shall have power to require by
- subpana the attendance and testimony of witnesses and the produc-

tion of alt such documentary evidence rclating to any maticr under
investigation. Any member of the commission may sign subpanas,



“*'  FEDERAL TRADE COMMISSION, . 7

. and members and examiners of the commission may administer oaths
and. affirmations, cxamine witnesses, and receive evidence. -

Such attendance of witnesscs, and the production of such docu-
mentary cvidence, may be required from any place in the United .
States, at any designated place of hearing. And in case of disobe-
dicnce to a subpana the commission may invoke the aid-of any court
of the United States in requiring the attendance and testimony of
witnesses and the production of documentary cvidence.

Any of the district courts of the United States within the jurisdic-
tion of which such inquiry is carried on may, in case of contumacy
or refusal to obey a subpana tssucd to any corporation or other per-
son, issuc an ovder requiring such corporation or other person to
appear before the commission, or to produce.documentary cvidence if
80 ordercd, or to give evidence touching the matter in question; and
any failure to obey such order of the court may be punished by such
court as a contempt thercof. - .

Upon the application of the Attorney General of the United

States, at the request of the commission, the district courts of the
‘United States shall have jurisdiction to issue writs of mandamus
commanding any pcrson or corporation to comply with the pro-
visions of this Act or any order of the comanission made in pursuance
thercof.
' T/wfco;n.m:'ssion may order testimony to be taken by deposition in
any procceding or invcstigation pending under this Act at any
.8tage of such procceding or investigation. Such depositions may be
- taken before any person designated by the commission and having
power to administer oaths. Such testimony shall be reduced to
_writing by the person talking the deposition, or under his direction,
and shall then be subscribed by the deponent. Any person may be
.compelled to appear and depose and to produce documentary evi-
dence in the same manner as witnesscs may be compelled to appear
and testify and produce documentary evidence before the commis-
sion as hercinbefore provided. A

Witnesscs summoned before the commission shall be paid the same
‘fees and milcage -that are paid witnesses in the courts of the United
States, and witnesses. whose depositions are taken and the persons.

- taking the same shall severally be entitled to the same fees as are
paid for like services in the courts of the United Statcs.

No person shall be crcused from attending and testifying or from
_ producing documentary cvidence before_the.commission—or-in obedi- -
-~ ence to the subpana of the commission on the ground or for the rea-
son that the testimony or cvidence, documentary or otherwise, re-
quircd of him may tend to criminate him or subject him to a penalty
or forfciture. But no natural person shall be prosecuted or subjected
-to any penalty or forfeiture for or on account of any transaction,
matter, or thing concerning which he may testify, or produce evi-
dence, documentary or otherwise, before the commassion in obedierice
lo a subpana issucd by it: Provided, That no natural person so
testifying shall be cxempt from prosccution and punishment for
perjury comnitted in so testifying. ‘

Sec. 10. That any person who shall neglect or refuse to attend and
testify, or to answer any lawful inquiry, or to produce documentary
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~ evidence, if in his power to do so, in obedience to the subpana or
lawful requircment of the commission, shall be guilty of an offense
- and upon_conviction thereof by a court of competent jurisdiction
shall be punished by a fine of not less than $1,000 nor more than
_$5,000 or by imprisonment for not more than onc year, or by both
such fine and imprisonmnent. -
Any person who shall willfully make, or cause to be made, any

false entry or statement of fact in any report required to be made

under this Act, or who shall willfully malke, or cause to be made, any
false entry in any account, record, or memorandum kept by any cor-
. poration subject to this Act, or who shall willfully neglect or fail

© to make, or to cause to be made, full, true, and correct entries in such

~ accounts, records, or memoranda of all facts and transactions apper-

“taining to the business of such corporation, or who shall willfully
remove oul’ of the jurisdiction of the United States, or willfully
mutilate, alter, or by any other means falsify any documentary evi-
dence of such corporation, or who shall willfully refuse to submit
‘to the commission or to any of its authorized agents, for the pur-

pose of inspection and taking copies, any documentary evidence of . -

such -corporation in his possession or within his control, shall be
deemed guilty of an offense against the United States, and shall be
- subject, upon conviction in any court of the United States of com-

© petent jurisdiction, to a fine of not less than $1,000 nor more than
$6,000, or to imprisonment for a term of not more than three years,:

or to both such finc and.-imprisonment.

If any corporation required by this Act to file any annual or special
report shall fail so to do within the time fixed by the commission for
filing the same, and such failure shall continue for thirty days after
notice of such default, the corporation shall forfeit to the United
 States the sumn of $100 for each and every day of the continuance
.. of such failure, which forfeiture shall be payable into the Trecasury
" of the United States, and shall be recoverable in a civil suit in the
.. name of the United States brought in the district where the cor-
" poration has its principal office or in any district in which it shall

do business. It shall be the duty of the various district attorncys,
-under the. direction of the Attorney General of the United States,
to prosecite for the recovery of forfecitures. The costs and expenses
- of such prosccution shall be paid out of the appropriation for the
expenses of the courts of the United States.

Any officer or employce of the commission who shall make public
any information obtained by the commission without its authority,
unless directed by a court, shall be deemed quilty of a misdemcanor,
and, upon conviction thercof, shall be punished by a. fine not exceed-
ing 85000, or by imprisonment not cxcceding one year, or by fine
and imprisonment, in the discretion of the court.

. See. 11. Nothing contained in this Act shall be construed to pre-
vent or interfere with the enforcement of the provisions of the anti-
" trust Acts or the Acts to regulate commerce, nor shall anything con-
- tained in the Act be construced to alter, modify, or repeal the said
" ontitrust Acts or the Acts to regulate commerce or any part or parts
thereof. ) : :
Am{ the Senate agree to the same..
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE.

The ITouse bill as it passed on June 5 last and went to the Senate
was not.considered for amendments in the Senate Committee on
Interstate Commerce, but instead therc-~was reported to the Senate

“an entirely new bill, which was substltuted for the House biil, and
which, with various amendments adopted in the Senate, passed that
body on Angust 5 last.

The conferecs have brought the original House and Senate bills
mnto harmony by drafting a measure, within the limits of conference,
the provisions of which embodv the essential features of both bills.
These two bills are for purposes of comparlson with the confcrence

 bill here set forth:

Houss BrILL.

AN ACT To creale an Intersiate Trade Commission, to define its powers and dutles,
. . and for other purposcs.

— - Be_it-cnacted- by-thc Scnalc and IHousc of chrcscntatwes of the Unitcd
- Blales of Amcrica in Congress asscmbled, That a commission {s hereby created
“and established, to be known as the Interstate Trade Commision (hereinafter
referred to s the commission), which shall be composed of three commissioners,
who shall be appointed by the President, by and with the advice and consent
of the Senate. Not more than two of the commissioners shall be members
of the same political party. The first commissioners appointed shall continue
in oflice for terms of two, fonr, and six years, respectively, from the date of
the taking effect of this act, the term of eaclh to be desiguated by the President,
but their successors sball Ye appointed for terms of six years, except that any
person chosen to fill a vacancy shall be appointed only for the unexpired term
of the commissioner wbom he shall succeed. The commission shall choose a

« chairman from Its own membership. No commissioner sball engage in any
other business, vocation, or employment. Any commissioner may be’ removed
by the President for lnelhcxency, neglect of duty, or malfeasance in office. A
vacancy In the commission shall not impalr the right of the remumlng commis-
sloners to exercise all the powers of the commission,

The commission sball have an oflicial seal, which shali be judicially noticed.

Sec. 2. That each commissioner shall recei\'e a salary of $10,000 a year, pay-
able in the same manner as the salarles of the judges of the courts of the
United States. The commission shall appoint a secretary, who shail receive

. a salary of $5,000 a year, payable in like manner, and it sbhall bave anthority

— to employ and-fix-the-compensation-of-sueh-other officlals, clerks, and employees
as it may find nccessary for the proper performance of Its dutles nnd as mey
be from time -to time appropriated for by Congress,

Until otherwise prov ided by iaw the commission may rent suitable offices
for its usec.

All of the cxpenses of the commission, Incinding all necessary expenses for
transportation incurred by the commissioners or by their employees under
their orders, in making any investigation, or upon official business in any other
places than in the city of Washington, shall be allowed and paid on the pre-
gentation of itemized vouchers therefor approved, by the commission.

Witnessen summoned bhefore the commission shail be pnld the same fees and
milenge that arc paid witnesses In the courts of the United States, -

The Auditor for the State and Other Departments shall receive and examlne
all accounts of expenditures of the commission, .

10 :
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Sec. 3. That upon the organization of the commission and election of its
chairman all the existing powers. authority, and duties of the BBurean of Cor-
porations and of the Commissioner of Corporations conferred upon them by the
nct cntitled “An act to establish the Department of Commerce and Labor,”
approved February fourteenth, nineteen hundred and three, and all amend-
ments thereto, and also those conferred upon them by resolutions of thie United
States Senate passed _on March_first,-nineteenr—bundred and thirteen, on May
“twenty-seventh, nineteen hundred and thirteen, and on Juue eighteenth, nine-
teen hmudred and thirteen, shall be vested in the cominission. :

All clerks and employees of the sald bureau shall be transferred to and
occome clerks and employees-of the commission at their present grades and
salaries. Al records, papers, and property .of the said bureau shall become
records, papers, and property of the commission, and al} unexpended funds and
appropriations for the use and maintenance of the said bureau shall become
funds and appropriations availabie to be expended by the commission in the
- exercise of the powers, authority, nnd duties conferred on it by this act.

: That the Durecau of Corporations and the offices of Commissioner of Corpora-
tions and Deputy Commissioner of Corporations are upon the orzanization of
the comumission and the election of its chairman, abolished, and their powers,
autbority, and duties shall be exercised by the commission free from the direc-
tlon or control of the Scercetary of Commerce. .

‘The information obtained by the commission in the excrcise of the powers, .
authority, and duties couferved upon it by this section may be made publie, in
the discretion of the commission. o

Sec. 4. That. the principal oflice of the commission shall be in the city of
Washington, where its general gessions shall be held ; but whenever the interest
of the public may be promoted, or delay or expense prevented, the commission
may hold special sessions in any part of the United States. The commission

“may, by one or-more of its mewmbers, or by such oflicers as it may designate,

- prosecute any Inquiry necessary to its duties in any part of the United States.

Sec. 5. That, with the exception of the secretary and n clerk to each com-
missioner, all employees of the commission shall be a part of the classified
clvil service. and shall enter the service under such rules and regulations as-
may be prescribed by the commission nnd by the Civil Service Commission,

Skc. 6. That the words defined in this section shall have the following mean-
Ing when found in this act, to wit: o

“ Commerce” means such commerce as Congress has the power to regulate
under the Constitutjon. ' . T

“ Corporation” nieaus n body incorporated under law, and also joint-stock .
associations nnd all other associations having shares of capital or capital stock
or orgzanized to carry on business with a view to profit.

“ Capital”” means the stocks and bonds issued and the surplus owned by a
. corporatlon. i

“Antitrust acts” means the act entitled “An act to protect trade and cown-
merce agninst unlawful restraints aud moncopolies,” approved July second,
cighteen huundred and ninely; also the sections seventy-three to seventy-seven,
inclusive, of an act entitlcd “An act to reduce taxation, to provide revenue for
the Goverument, and for other purposes,” approved Angust twenty-seventh,
eighteen hundred and ninety-four; and also the act entitled “An act to amend”’
sections seventy-three and seventy-six of the act of August twenty-seventh,
eighteen hundred and niunety-four, entitled *An act to reduce _taxation, to pro-
vide revenue for the Government, and for other purposes,’” approved February
twelfth, nineteen hundred and thirteen. . .

. “Acts to regulate commerce” means the nct entitled “An nct to regulate

commerce,” approved February fourteenth, eightcen bundred and eighty-seven,

and all amendments thereto. ’ ..

“ Documentary evidence” means all documents, papers, and correspondence
in existence at and after the passage of this act.

Srkc. 7. That the several departments and bureaus of the Government when
direeted by the DPresident shall furnish the commission, upon its request, all
records, papers. and inforwmation fu their possession relating to any corporation
subject to any of the provisions of this act, and shall detaii from time to time
such ofticinls and empioyces to the commission as he may direct.

SEc. 8. That the commission may from time to time make rules and regula-
tions and classificntions of corporations for the purpose of carrying out the
provigions of this act. . -- : : : :

H R—63-2—vol 3—56
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The commission may trom ‘time to time employ such special attorneys and
experts as it may find necessary for the conduct of its work or for proper rep-
resentation of the public interest in investigations made by it; and the ex-
penses of such employwent sball be paid out of the appropriation for the

- -commission,

Any member of the commNSIOn may administer oaths and affirmations and
sign cnl)pmms

The commission m'ly also order testimony to be taken by deposition in any
proceeding or investigation pending under this act. Such dcposmom may be
taken before any official authorized to take depositions by the acts to regulate
cominerce.

Upon the application of the Attorney Geoeral of the United States, at the
request of thie commission, the district courts of the United States shail bave
Jurisdiction to issue writs of mandamus commanding any person or corporation
to comply with.the provisions of this act or any order of the commission made
in pursiance thercof.

Skc. 9. That every corporation engaged in commerce, excepting corporations
subject to the acts to regulate commmerce. which, by itself or with one or more
other corporations owned, operated, controlled, or organized in conjunction
with it so as to constitute substantially a business unit, has a capital of not
less than $£5.000.000, or, baving a less capital, belongs to n class of corporations
which the commission may designate, shall furnish to the conmmission annually
such information. statements, and records of its orgnnization, hondhbolders and
stockholders, and financial condition, and also such informatiou. statements,
.and records of its rclation to other corporations and its business and practices
while engaged in comerce as the commission shall require; and to cnable it
the better to carry out thie purposes of this act the commission may preseribe

. as near as may be a.uniform system of annual reports. The said annual re-
ports shall contain all the required information and statistics for the period of
twelve -months ending with the fiscal year of each corporation’s report, and they
shall be made out under oath or otherwise, in the discretion of the commission,
and filed witlh the commission at its office *1 Washington within three months
after the close of the year for which the report is made. unless adrditional tine he
granted in any case by the conunission. The commission may also require such
"gpecial reports as it may deem advisable. )

If apy corporation subject to this section of this act shall fail to make and
file said annual reports within tbe time above specified. or within the time
‘extended by the commission for making and filing the same, or shall fail to

make and file any special report swithin the time ﬁ(cd by the order-of the com-
mission. such corporation shall forfeit to the United States the sum of $100 -
for each and every day it shali continue in default in making or filing said
annual or special reports. Said forfeitures shall be recovered in the manner
provided for the recovery of forfeitures under the provisions of tiie acts to regu-
late commerce.

Sec. 10. That upon the direction of the Prc<1dent the Attorney General, or
either House of Congress the commission shali ime<timte and report the facts

. relating to any alleged violations of the antitrust acts by any corporation. The
report of the commission may include recommendations for readjustment of
- businecss in order that the corporation investigated may thercafter maintain its
organizatlon, management, and conduct of business In accordance with law,
‘Reports made after investigation under this section may be made publie in the
discretion of the commission. ,

For the purposc of. prosecuting any Investigation or proceeding authorized
by this section the commission, or its duly authorized agent or ngeuts, shall nt
all reasonable times have access to, for the purpose of examination, and the
right to copy any documentary evidence of nny corporation being investigated
or proceeded against.

Sec. 11. That when In the course of any lmestlgntuou made under this act the
‘ commmission shall obtain inoformation concerning any unfair competition or
.practice in commerce not nccessarily counstituting a violation of Iaw by the
corporation investigated, it shail make report thereof to the President, to aid
him in making recommendations to Congress for legislation In relation to the
.reguiation of commerce, and the information so obtained and the report lhcneof
ghifll be made public by tbe commission.

Srp. 12. That In any suit in equity brought by or under the directlon of the
Attorney Genernl as provided in the antitrust acts, the court may, upon the
conclusion of the testimony therein, if it shall be then of opinlon that the com-
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plainant is entitled fo relief, refer said suit to the commission to ascertain and
report an appropriate form of decree therein; and upon the coming in of such
report such exceptions may be filed and such proceedings had in relation thereto
as upon the report of a master in other equity causes, but the court. may adopt
or rcject such ropont in whole or in part, and enter such decree as the nature
of the case may in jts judgment require.

Skc.-13. That wherever a final deeree has bheen entered agninst nny defendant
corporation in’ Any ‘uit brought by the United States to prevent and restrain
any violation of. thc antitrust acts, the commission shall have power, and It
shall be its duty, upon its own huhnti\e or upon the application of the Attorney
General, to make investization of the manner in which the decree has been or Is
being carried out. It shall transmit to the Attorney General a report embody-
ing its findings as a result of any snch m\estxgation and the report shall De .
made public, in the discretion of the comnnission.

Skec. 14, That any person who shall willfully make any f'\lsc entry or state-
ment in any report required to be made under thls act shall be deemed gnilty of
n misdemeanor, and upon conviction shall be subjéct to a fine of not more than
§3.000. or to imprisonment for not more than three years, or both fine and
imprisonment. ’

Rec. 15. That any oflicer or employee of the ‘commission who shall make
public any information obtained by the commission wilhont its authority, or as .
directed hv a court, shall be deemed guilty of-a-misdemeanor;uid; Upon con-
.viction thercof, shall be punished by a fine not exceeding $5,000, or by Im-

prisonment not exceeding one year, or by fine and imprisonment. in the discre- -

_tion of the court.

Sec. 16. That for the purposes of this act, and in aid of its powers of investi-
gntion hierein granted. the commission shall have and exercise the same powers
conferred nupon the Interstate Commerce Commission in the acts to regulate
commerce to subpena and compel the attendance and testimony of witnesses
and the production of documentary evidence, and to administer oaths. All the
requirements, obligations, llabilities, and immunitles imposed or conferred by
_said acts to regulate commerce and by the act in relation to testimony before
the Interstate Connmerce Commission, approved February eleventh, ecighteen
hundred and ninety-three, and the act defining immunity, approved June
thirtieth, nineteen hundred and six, shall apply to witnesses, testimony, and
documentary evidence before the commission.

Sec. 17. That the commission shall on or before the first day of December in
each year make a report, whiclh shall be transmitted to Congress. This report
shall contain such facts and statistics collected by the commisslon as may be
considgered of value in the determinatlon of questions connected with the con--
duct of commerce by corporations, excepting corporations subject to the acts
to regulate commerce, including an abstract of the annunal and special reports
of corporations made to the commis<lon nnder section nine of this act: Pro-
__vided, 'That no-trade sccrets or private lists of customers shall be embraced in
any such abstract. The report shall also include such recommendations as to
ndditional legislation as the commission may deem necessary. The commlsslon
may also from time to time publish such additionnl reports or bulletins of facts
and statistics relating to corporntxons engaged in commerce as muy be deemed
uscful and do not violate the provisions of this act. .

Sec. 1S. That nothing contained In thls act shall be construed to prevent or
interfere with the Attorney General in cnforcing the provlslons of the nntltrust
acts or the acts to regulate commerce.

SENATE Bm..

AN ACT To create an Interstntc Trade Commission, to define Its powers and duties,
. and for other purposcs.

Be it cnacted by the Senate and Ilousc of Rcpresentalives nf the United
8tatcs of Amcrica in Congress asscmbled. That a commission is hereby created
and established, to be known as the IFederal Trade Commission, composed of
"five members, not more ‘than three of whom shall be members of the same
political party, and the said Federal Tr'\de Commisslon is referred to hereln-
after as “ the commission.™ ——

The wordn defined in this section shall bave the followlng meaning when-
found In this act, to wit:

“ Commerce ” means such commerce as Congrees has the power to negulato
under the Constitutlon.
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. The term * corpofa’tion " or “corporations ™ shall include joint-stock associa-
tions and all other associations having shares of capital or capital stock, or-

- ganized to earry on business for profit.

“Antitrust acts” means the act entitled “An act to protect trade and com-

.merce against unlawful restraints and monopolies,” approved July second,

eighteen hundred and nincty; also sections seventy-three to seventy-seven, in- -
clusive, of an act entitled “An nct to reduce taxation, to provide revenue for
the Government, and for other purposes,” ot August twenty-seventh, eighteen
hundred and ninely<four: and also the act entitled “An act to amend scctions
seventy-three and seventy-six of the act of August twenty-seventh, . eighteen
hundred amd nincty-four, entitled ‘An act to reduce taxation, to provide revenue

- for the Governnent, and for other purposes,” " approved February twelfth, nine-

teen hundred and thirteen.
Stc. 2. l‘}pon Lhe organization of the commission, the Bureau of Corporations,
and the oflices of Commissioner and Deputy Commissioner of Corporations shall

" cease to exist; -awd the cmployees of siid bureau sball become enmployces of the

commission. jn such capacity as it may designate. The commission shall take
over all the records, furniture, and equipment of said burenu. Al work and
procecdings pending before the bureau may be coutinued by tbe commission
free from the direction or control of the Seeretary of Comimerce. All appro-

o priantions heretofore made for the support and maintenance of the bureau and

its work are hereby authorized to be expended by the cowmwission for said
purposes. :
Any commissioner may be removed by the President for inefliciency, neglect

“of duty, or malfeasance in office. A vacancy in the commission shall not

- impair the right of the remaining commissioners to exercise all the powers of

the commission. i -
The commissioners shall be appointed by the DPresident, by and with the
advice and consent of the Senate. The terms of oflice of the commissioners

shall be seven years each. The terms of those first appointed by the President

shall date from the taking effect ‘of this act. and shall be as follows: .
One shaill be appointed for a term of three years, one for a term of four

years, one for a terim of five yerrs, one for a term of six years, and one for a

term of seven years; and after said commissioners shall bave been so first ap-
pointed all appointments, excent to fill vacancies, shall be for terms of seven
-years cach.” The commission shall elect one of its members chairman for such
period as it may determine. The commission sball elect n secretary and may
elect an assistant secretary. Said secretary and assistant secretary sball hold

" their offices or connection with the commission at the pleasure of the commis-

sion. Each commissioner shall recelve a salary «f $10000 per annum. The

. secretary of the commission shall receive a salary of £5,000 per annum. The

assistant secretary shall receive a salary of §4.000 per annum. In case of a

- vacancy in the oflice of any commissioner during his term, an appointisent shall

be made by the President, by and with the advice and consent of the Senate.

_to fill such vacancy, for the unexpired term. The oflice of the commlsslon shall

be In the city of Washington, but the commission may at its pleasure meet and

" exercise all its powers at any other place, and may authorize onc or more of Its

members to prosecuté any investlgation, and for the purposes thereof to exercise
the powers lhercin given the commission.

The commlssion shall have such attorneys. accountants, experts, examlners,
special agents, and other employees as may, from time to time, be approprinted

" for by Congress, and shall have authority to audit thelr bills and fix their com-

“< all accounts of expendltures of the commisslon.

pensation. With the exception of the secretary and assistant secretary and”
one clerk to each of the commissioners, and such attorneys and experts as may
be employed, all employees of the commission shall be a part of the classified
civll service. The commission shall also hitve the power to adopt a seal, which
thall be judicially noticed, and to rent sultable rooms for the conduct of its
work. . :

All the expenses of the commission, including all necessary expenses for trans-
portation incurred by the commissioners or by their employees under thelr

"~ orders In making any. investigntlon or upon officinl business ln any other place
“ _ than in the clty of Washington, shall be allowed and pnid on the presentation
- .of itemized vouchers therefor, approved by the commission,

The Auditor for the State aud other Departments shall receive and e;mmlne
Witnesses sumnmoned before the commission shall be paid the same fces and
mileage that are pald witnesses in the courts of the United States, . <
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SEc. 3. The commission shall have power among others—

(a) To investizgate from time to time, and as often as the commission may
deein pdvisable; the organization, business, financinl condition, conduct, prac-
tices, and manngement, of any corporation engaged in comunerce, relating to or
in any way aflecting the -commerce in which such corporation under inquiry is
engaged. . v oo '

(b) To require any corporation subject to the provisiong of this act which
the commission may designate to furnish to the commission from time to time
Information, statements, and records concerning its organization, business,
financinl condition, conduct, practices, management, and relation to other cor-
porations, or to individuals, nssocintions, or partnerships, and to require the
production for examination of all books, docunents, correspondence, coniracts,
memoranda, or other papers relating to or in any way aflecting the commerce
in which such corporation under inquiry is engaged, and to make copies of the
same,

(¢) To prescribe as near as may be s uniform system of annual reports from
such corporations or classes of corporations subject to the provisions of this
act, as the commission may designate, and to fix the time for the filing of such
reports, and {o require such reporis, or any special report, to be made under
oath, or otherwise in the discretion of the commission. .

(d) To make public, in the discretion of the commission, any information
obtained by it in the exercise of the powers, authority, and duties conferred
upon it by this act, except so far as may be necessary to protcct trade processes,
names of customers, and such other matters as the commission may deem not
to be of public importance, and to make annual and special reports to the Con-
gress and to submit therewith recommendations for additional legislation.

{(e) In any suit in equity brought by or under the dircection of the Attorney
General as provided in the antitrust acts if the court finds for the complainant
it may, upon its own motion or the motion of any party to such suit, refer the
matter of the form of the decrec to be entered to the commission as a master
in chancery: whereupon the commission shall proceed in that capacity upon
such notice to the parties and upon such hearing as the court may prescribe,
and. shall as speedily as practicable make report with its findings to the court,
which report and findings having been made and filed shall be subject to the.
judicial procedure established for the consideration and disposition of a mas-
ter’s report and findings in equity cases. .

(f) Wherever ‘o restraining order or an interlocutory or final decree ha
heretofore been enterced or shall hereafter be entered against any defendant
or defendants in any suit brought by the United States to prevent and restrain
any violation of the antitrust acts, the commission shall have power, and it
shall be its duty, upon the application of the Attorney General, to make inves-
tigation of the manner In which the order or decree has been or is being carrled
out, and ns to whether the same has been or is belng violated and what, if
any, further order, decrece, or relief is advisable. It shall transmit to the
Attorney General a report cmbodying Its findings as a result of any such
fnvestigatlon, with such reccommwendations for further action as it may deem .
advisable, and the report shall be made public in the discretlon of the com-
mission. ) ' ’

(g) It the commission belleves from its inquiries and investigntions, insti-
tuted upon its own Initiative or at the suggestion of the President, the Attorney
General, or elther Iouse of Congress that any corporation, individual, associa-
tion, or partnership has violated any law of the United States resulating com-
merce, it shali report its findings and the evidence in relation thercto to the
Attorney General with its recommendations.

For {he purpose of prosccuting any investigation or procceding authorized
by this section the commission, or its duly authorized agent or agents, shati
at nll reasonable times have access to, for the purpose of examination, and the

or procceded against. : e o e T T

(h) The commission is hereby directed to finvestigate, as expeditiously as
may be, trade condltions in foreign countries where associntions, combinations,
or practices of buyers, dealers, or traders may injuriously affect the export

trade of the United States. and to report to Congress thereon from time to time. - -

Se0. 4. The powers and jurisdiction herein conferred upon the commission
shall extend over all trade associatlons, corporate combinations, and corpora-.
tions as herelnbefore defined engaged In or affecting commerce, except banke
aud common carriers. - S : o :
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Ske, 5. That unfair competition in commerce is hereby declared unlawful.

~ The commission shall have authority to prevent such unfair competition In
commerce in the manner following, to wit: .

. Whenever it shall have renson io believe that any person, partnership, or cor-
poration is violating the provisions of this section it shall issue and serve upon
the defendant a complaint stating its charges in that behalf and at the sawe

- time a notice of bearing upon a day and at a place therein fixed. The person,
partnership, or corporation so complained of shall bave the right to appear at ~
the place and time so fixel and show cause why an order shonld not be chtered
by the connmission requiring such person, partnership, or corporation to cease
nnd desist from the violation of the law so charged in said complaint.

Upor -such hearing the commission shall make and file jts findings, and if the
commission shall find that the person, partuership, or'corporation named in the
complaint Is practicing such unfair competition it shall thercupon enter its
findings of record and issue nnd serve upon the offender an order requiring that
within a reasonable time to be stated In said order that the offender shall cease
und desist from such unfair competition. The commission may at any tine set
aside, In whole or in part, or modify its findings or order so entered or made.
Any suit brought by any such person, partnership, or corporation to aunul,
suspend], or set aside, in ‘whole or in puart, any such order of the commission
shall be brouzht against the commission in n district court of the United States
in the judicial district of the residence of the person or of the district in which
the principal oflice or place of business is located and the procedure set forth

~ in the act of Congress making appropriations to supply urgent deficiencies and
{nsuflicient appropriations for the fiscal year of nineteen hundred and thirteen,
and for other purposes, relating (o suits brought to suspend or set aside, in
whole or in part, an order of the Interstate Commerce Commission shall apply.

Persons, partnerships, or corporattons filing or causing to be filed complaints
before the commission shall have the right to appear and be made partics to
the ease nnd be represented before the courts by couvsel, under such regnlations
as are pow permitted in similar circumstances under the rules and practice of
.equity courts of the United States.

It within the time so fixed io tbe order of the commission the person, partner-

" ghip, or corporation agninst which the order is made shall pot cease and desist
from such unfajr competition, and if in the meantime such order is not annulled,
suspended, or set aside by a court, the commission may bring a suit in equity

‘4n a district court in any district whereln such person or persons reside or
wherein such corporation has its principal office or place of business to cenforce
its said order, aund jurisdiction is hereby conferred upon said court to hear and
determine any such suit and to enforce obedience thereto according to the law
and rules applicable to suits in equity. All the provisions of the law relating
-to appeals and advancement for speedy hearing In Suits brought to suspend or
set aside #n order of the Iuterstate Commerce Commission shall apply iv suits
brought under this sectlon: Provided. 'That no order or findinz of the court
or commission in the enforcement of this section shall be admissible ns_evi:lence :
in any suit, civil or criminal, brought ander the antitrust acts: Provided fur-
ther, That nelther the orders of the commission nor the judegment of the court
to enforce the same shall In any wise relieve or absolve any person or corpora-

tlon_from any.llability-under the act entitled “An act to protect trade nh@ com-

Tmerce agninst unlawful restraints and monopolies,” approved July second,

- elghteen bundred and nivety. _

Skc. 6. That if any corporation subject to this act shall fall to file any annual
or speclal report, as provided in subdivislon (b) of section threc'llcreof, within
the time fixed by the commission for filing the same. and such failure shall con-
tinue for thirty days after notice of such defnult, the corporation shall forfeit .
to the United States the sum of §$100 for each and every day of the continuance
of such failure, which forfeiture shall be payable into the Treasury of the
United States, and shall be recoverable in a civil sult in the name of the United
States brought in the distrlét where the corporation has Its principal oftice or

" {n any district in which it shall do business. It shall be the duty of the varlous
district attorneys, under the direction of the Attorney General of the Uulted
States, to prosecute for the recovery of forfeltures. The costs and expenses of

. guch prosecution shall be pald out of the appropriation for the expenses of the

. courts of the Unlted Stntes. .

Sro. 7. Any person who shall willfully destroy, nlter, mutllate, or remove out
of the jurisdiction of the United States or autlborize, assist In, or be privy to
the wiliful destruction, alterntion, mutilation, or removal out of the jurlsdiction
of the United States of any book, letter, paper, or document containing an entry
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or memorandum relating to commerce, with the intent to prevent the production
thereof, or wha shall willfully make any false entry relating to commerce in
any book of accounts or record of any trade association, corporate combination,

_or corporation, subject to the provisions of this act, or who shali willfully make

or furnish to said commission or to its agent any false statement, return, or
record. knowing the same to be false in any material particular, shall be deemed
guilty of a misdcmmnor. and upon conviction thercof shall be punished by a
fine of not exccedingz §£5.000 or by imprisoument not exceeding one year, or by
both said pun|<hlu(‘nt\ in the (hscretlou of the court.

Any cuployee of the commission who divulges any fact or information which
may come to his knowledze during the course of his employment by the coin-
mission, except in so far as it has been made public by the commission, or as
he may be directed by the commission or by a court, shall be deemed guilty of
# misgdemenanor, and upon conviction thercof shall be punisbed by a fine not
exceeding £5,000, or by imprisonmcent not exceeding one year, or by both said

JDunishments, in the discretion of the court.

Skc. 8. The commission shall have and exercise the powers possessed by the
Interstate Commerce Coinmission to subpena and compel the anttendance and
testimony of witnesses and the production of evidence, and to administer oaths.
All the powers, requirements, obligations, liabilities, and immunities imposed
or conferred by the Act to regulate commerce, as amended in relation to testi-

. mony hefore the Interstate Commerce Commission,’ shall apply to witnesses,

testimony, and evidence before the commission,
Each corporation having a capital of £5,000,000, to determine which fact the

“ nmount of its capital stock, surplus, bonded indebtedness, and undivided profits ]

shali be combined. subject to the provisions of this Act shall, within ninety °
days after the taking effect of this Act, designate in writing an agent in the

" ¢ity of Washington, District of Columbia, upon whom service of ali notices,

orders. and procesecs issued by the commission may be made for and on behalf

- of sald corporation, nnd file such designation In the office of the commission,

which designation may from time to time be changed by like writing similarly
filed: and thereupon service of all notices, orders, or processes issued by the
commission may be made upon such corporation by leaving a copr thereof twith
such designated agent at bis or its office in the city of Washington with like
eflect as if made personally upon such corporation, and in default of such

-. designation of such agent service of any notice. order, or other process may be

made by posting such notice, order, or process in a conspicuous place in the
office of the cominission.

All notices, orders. or other process to be served upon individuals or other
corporations than those having such capital shall be duly served personally .
on such individuals and upon the president, chief executive officer, or a
director of such other corporations, respectively, unless they shall have desig-

nated, ns they are hereby authorized to do, an agent as aforesaid with power
and authority to nccept service of such notices. orders, or other process.

Sec. 9. The district courts of the United States, upon the appiication of the
commission alleging a failure by any corporation, or by any of its officers or.
employees, or by any witness, to ‘comply with any order of the commission for
the furnishing of Information. shall have jnr1<dlctlon to issue such writs. orders,

. or other process as may he necessary to enforce any order of the_commission

- and to punish disobedience thereof. — T

Src..10. The several departments and bureaus of the Goxcrnmeut when
“directed by the President, shall furnish the commission, upon its request, all -
"records, papers, and information in their possession relating to any trade nsso-
clation, corpornte combination, or corporation, subject to any of the provlslons
of this Act.

Skc. 11. Nothing contained in this Act shall be construed to prevent or inter-
fere with the enforcement of thie provisions of the antitrust Acts or the Acts
to regulate commerce, nor shall anything contained in the Act be construed to
alter, modify, or repcnl the snid antitrust Acts or the Acts to regulate com-
merce or any part or parts therecof.

The amended bill as agreed to in conference changes the name of
_the Proposcd ‘trnde commission from “Interstate Trade Commis-
" sion % IFederal Trade Commission.” This is desirable to prevent

confusnon of name with the Interstate Commerce Commission. Be-: .- -

cause of certain administrative work not contemplated by the House "
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bill, the number of commissioners has been changed from three to
five. In all other respects the organization of the commission is as
provided in sections 1 and 2 of the ITouse bill.

The Bureaun of Corporations is abolished, as in the ITouse bill, and
its powers arc conferred on the commission. Instead of transferring
them by reference to the original act creating the bureau, as in section

3 of the Iouse bill, they are explicitly set ont in section 6, paragraph

(a), of the bill as agreed to by the conferces. This has been done

because the bill now gives to the commission certain powers which

so continuously and directly concern the business interests of the
country that it is desirable to have the law show on its face its exact

~ extent and application.

~The definitions respecting “ commerce,” etc., remain substantially

‘as in section 4 of the House bill.

The provision of section 9, paragraph 1, of the House bill requiring
annual réports from all corporations engaged in commerce having

__a_capital _of. over-%5,000,000 has been changed to meet the Senate
_provision leaving the classes of corporations to make such reports
to the discretion of the commission. In view of the large number of

~corporations with a capital.of over $5,000,000 which are not ncces-
~sarily engaged in any commerce potential for combination or.

monopoly this scemed a desirable change.
The commission is required to mako the investizations relating to.
allezed violations of the antitrust acts as provided in section 10 of

_ the ITouse bill, except that the expression “direction of the Attorney

General ” is eliminated. He is the head of an exccutive depart-
ment and the direction of the President is deemed suflicient. The -
reports of such investigations do not include, at the discretion of the
commission, recommendations for readjustments of business, so that

. ‘the corporations investigated may operate lawfully, but a new sub-

scction is added, section 6, paragraph (e), requiring the commission
to make recommmendations of this character on the application of the
Attorney General.

.. The powers conferred upon the commission in sections 12 and 13
of the House bill to assist the Department of Justice, upon direction

of the courts, in solving the difhicult economic problems connected"

. with trust dissolutions under the antitrust law, and upon the initia--
-tive of the commission itself to supervise the compliance with decrees
. of dissolutions are retained in the conference bill in section 6, para- -

graph (¢), and in section 7.

... The conference bill contains a provision, section 6, paragraph (%),

authorizing the commission to make investigations respecting prae-

" tices which 'may aflect the foreign trade of the United States. This

was in the Scnate bill substantially as it now appears.-

" The publicity of the facts which ought to be the common property
of the American business man provided for practically as in the -
House bill, and the administrative processes for conducting investiga- -

. tions, summoning witnesses, and punishing violations is substantially
. " as in the House bill. ’ .

Section 5 declares unfair methods of competition to be unlawful

" and empowers the commission, after hearing, to order the discon-

tinuance of the use of such methods, °
It is now generally recognized that the only effective means of

" establishing and maintaining monopoly, where there is nc control of
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. -a natural resonrce as of transportation, is the use of unfair com-

petition. The most certain way Lo stop monopol{) at the threshold
Is to prevent unfair competition. 'llns can be best accomplished
through the action of an administrative body of practical men
thor onr']\l} informed in regard to business, who will be able to apply
the rule cnacted by Conglcqs to particular business situations, so as to
eradicate evils with the least risk of interfering with legitimate busi-
ness opcr'ltlons

It 1s 1mpo=51blc to frame definitions which embrace all unfair
practices. There is no limit to human invertiveness in this field.
Iven if all known unfair practices were specifically defined and
prohibited, it would be at once necessary to begin ovér again. If
Congress were to adopt the method of dehmhon, it would undertake °
an endless task. It 1s also practically impossible to define unfair
practices so that the definition will fit business of every sort in every
part of this country. Whether competition is unfair or not generally
depends upon the surrounding circumstances of the p'u'tlcu]ar case.
What is harmful under certain circumstances may be beneficial under
different circamstances.

The orders of the commission will be enf01 ceable only through the
~courts. In order to obtain the speediest scttlement of. disputed’ ques-
tions, jt is provided that the commission shall apply for the en-
forcement of “its orders directly to the circuit court of appeals.

The findings of the commwsnon as to the facts are to be conclusive. ...

" The court’s function is restricted to passingon qiuéstions of law. The
“court will determinc such_questions on the record in the procceding -
- before the commission. No new evidence may be adduced on the-
- hearing in court except upon good cause shown, and if the court -
crmits the intr oduction of additional evidence, such evidence will
e taken by the commission and then filed in court with its new
~or modified findings based thereon. The judgment of the court of
.appeals will be ﬁna] subject only to review by the Supreme Court
upon writ of cerhor'lrl
This section is entirely new to the House bill, but it appeared in a
somewhat similar forin in the Senate bill, anid the managers on the
art of the House believed it wise to accept the prov:sxon in the
? orm in which it now appenrs.
- W. C. Aparson,

- Tueros W. Sims, .
J. Harry CoviNgTON, .
F. C. StevENS,
.. . —-—dJoaN J. Esca,”
M anagers on the part of the House.
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