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JOINT MOTION FOR IN CAMERA 
TREATMENT OF CERTAIN FORMER EMPLOYEE EXHIBITS 
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Pursuant to Rule 3.45 of the Commission 's Rule of Practice, 16 C.F.R. § 3.45, and the 

Revised Scheduling Order, Complaint Counsel and Respondent hereby jointly request that the 

Court grant in camera treatment to certain of Complaint Counsel's and Respondent's exhibits 

relating to 

which are listed 

and described herein. Because of the potential serious injmy to the individual by disclosure of 

this inf01mation- which is personal, not confidential business inf01mation- the Comt should 

find this inf01mation to be sensitive personal inf01mation entitled to pe1manent in camera 

treatment. 

Under Rule 3 .45(b ), the Comt may order that material be placed in camera "after finding 

that its public disclosure will likely result in a clearly defmed, serious injmy to the person, 

pmtnership, or c01poration requesting in camera treatment." 16 C.F.R. § 3.45(b). The Comt 

may also grant in camera treatment to sensitive personal inf01mation. !d. The definition of 

sensitive personal inf01mation "shall not be lilnited to" the types of inf01mation listed in Rule 
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3.45(b). Id.  Sensitive personal information “shall be accorded permanent in camera treatment 

unless disclosure or an expiration date is required and provided by law.”  16 C.F.R. § 3.45(b)(3).

 Complaint Counsel’s proposed exhibits CX0209, CX0210, CX0500, CX0714, and 

CX0723 and Respondent’s proposed exhibit RX496 include

The Court should find that this information is sensitive personal information under Rule 

3.45.

.  The 

harm  would experience is the kind of serious injury from disclosure of personal 

information that Rule 3.45 is intended to protect against.

Furthermore, one exhibit, CX0209, described below, should be granted in camera

treatment because it contains multiple types of sensitive personal information listed under Rule 

3.45, including driver’s license number, Social Security number, and date of birth.  See 16 C.F.R. 

§ 3.45(b).
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The following exhibits contain infonnation regarding 

1. 

2. 

Due the personal, reputational nature of this information, the parties respectfully request 

that the Court find that this information falls under Rule 3.45 ' s protection of sensitive personal 

information, and accordingly grant this Joint Motion for In Camera Treatment of Certain Former 

Employee Exhibits and confer permanent in camera treatment to the exhibits addressed herein. 

Dated: April23, 2014 

t()~ ~/w/n (UP:f~M 
Reed Rubinstein 
William A. Sherman, II 
Sunni Harris 
Dinsmore & Shohl, LLP 
801 Pennsylvania Avenue, NW, Suite 610 
Washington, DC 20004 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

____________________________________
     ) 

In the Matter of    )     PUBLIC
     ) 

LabMD, Inc.,     )     Docket No. 9357 
a corporation,    ) 
 Respondent.   ) 

      ) 
____________________________________)

[PROPOSED] ORDER GRANTING MOTION FOR IN CAMERA
TREATMENT OF CERTAIN FORMER EMPLOYEE EXHIBITS 

Upon consideration of Joint Motion for In Camera Treatment of Certain Former 

Employee Exhibits, it is hereby 

ORDERED, that Complaint Counsel’s proposed exhibits CX0209, CX0210, CX0500, 

CX0714, and CX0723 and Respondent’s proposed exhibit RX496 are granted permanent in

camera treatment. 

ORDERED:       __________________________
D. Michael Chappell 
Chief Administrative Law Judge 

Date:
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type of patient information was in the photocopies of 1 April 2nd conversation. 
2 the LabMD documents that contained medical r ecords of 2 A. Yes, sir. 
3 patients? 
4 A. I don't believe she did. 
5 Q . You also testified that she said there 
6 were other signs of potential fraud. 
7 A. Yes, sir. 
8 Q . Did she describe to you what those were? 
9 A. I can't recall if she did or not. 

10 Q . You also testified that she said that the 
11 Sacramento investigation was inactive. Did she 
12 explain why? 
13 A. She did not. 
14 Q. That same day, April 2nd, 2013, you spoke 
15 to Mr. Fusco, right? 
16 A. I did. 
17 Q. What did you learn from talking to him? 
18 A. He advised that his company, LabMD, the 
19 company he was representing, was in a legal battle 
20 with the FTC and that he was contacted by the 

21 Sacramento Police Depa11ment in reference to some 
22 items from LabMD that was located and then they 
23 explained to me that Lab MD in the past would use 

24 social security mm1bers as patient ID munbers and that 
25 someone had stolen some of that information. He said 

as ID fraud became more prevalent, that they changed 
that policy, that they weren't using social securi 

Did he give you his title? 
1 0 A. I don't believe he did. 
11 Q. Did he tell you how long approximately 
12 LabMD had been using patient social security numbers 
13 as patient identifiers? 
14 A. He did not. 
15 Q. Was that yom· first contact with 
16 Mr. Fusco? 
17 A. It was. 
18 Q. Was that yom· only contact with Mr . Fusco? 
19 A. I believe I spoke to him once or tv.•ice 
20 after that. He was going to send me a CD, I believe, 
21 that had the medical records on them. 
22 Q. Do you recall when that was? 
23 A. I don't. It was between that conversation 

24 and the end of April. 
25 Q. Let's just focus fot· t•ight now on the 

24 

6 (Pages 21 to 24) 
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Lt>t's movt' nt>xt to April 3rd, 2013. 
10 A. Yes, sir. 
11 Q. On that day you rect>ivt>d a CD, right? 
12 A. Yes, sir. 
13 Q. What was on that CD? 
14 A. It was redacted medical records, I 
15 believe, from Web:MD. 
16 Q. Did ou sa WebMD or LabMD? 
17 A. Whatever I said, I meant Lab:MD. I 
18 apologize. 
19 Q. Wt>rt' you awart' that that CD was bt>ing st>nt 
20 to you? 
21 A. Yes. 
22 Q. Who to our know1t>d t' st>nt it? 
23 A. I believe either Mr. Fusco or someone 
24 acting on behalf of Mr. Fusco, I believe. 
25 did to Mr. Fusco or 

27 

someone acting on his behalf send the CD to you? 
2 A. I apologize. It wasn't Mr. Fusco. It was 

3 from the FTC. It was from Mr. Sheer. I apologize. I 
4 am sony. Let me review my supplement real quick if I 

5 may. 
6 I apologize. The CD came from LabMD to 
7 me. I believe it was the copies of medical records 

8 that possibly were stolen. Why they were sent to me, 
9 I don't know if I requested them or if they wanted to 

10 give them to me to show me kind of what the records 

11 look like. But nonetheless, they were sent to me. I 
12 placed the CD inside the case file. 
13 (CX Exhibit 212 was marked for 
14 identification.) 
15 Q. (By Mr. Mebm) I am now showing you what 

16 bas been previously marked CX 212 which was previously 
17 marked FTC-SPD-000092 to FTC-SPD-000135. 
18 Take a few minutes to look over the 
19 document. 

A. Okay. 
Q. What is this document? 

22 A. I believe these were the records that were 

23 on the CD. 
What did you do with these documents after 

r eceived them? 

1 A. I glanced over them, then I placed the 
2 CD -- it is password protected. I placed the CD with 
3 the password in the case file. 
4 There was nothing much really for me to do 
5 with these files. 
6 Q. Tht>re are a st>rit>s of rt>dactions on the 
7 documt>nt, correct? 
8 A. Yes, sir. 
9 Q. Have you ever st>en an unredactt>d version 

10 of this documt>nt? 
11 A. I have not. 
12 Q. Tht>re ar e no full names listed on this 

28 

13 documt>nt, only first names. Did you evt>r makt> any 
14 attt>mpt to try to contact any of the consumers listed 
15 on thest> documents? 
16 A. I did not. There is no way to do it just 
17 with first names. But tmtil just now -- I didn't 
18 until you handed me the documents, I didn't notice 
19 there were money orders or checks on the back. I just 
20 pemsed it ve1y quickly and put the CD in the case 
21 file. 
22 What I was investigating was the theft and 
23 in my view it was just some theft of paper. I would 
24 then have to prove they were going to do identity 
25 theft with the social numbers. Until I could 

7 (Pages 25 to 28) 
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1 do that, all I was doing was investigating a theft of 

2 

30 

31 

5 Q. Can you spell his name? 
6 A. I have him has Brock. I believe it is 
7 M-u-1-h-e-n-b-r-o-c-k. 
8 Q. When, approximately, did you have this 
9 conversation with Mr. Mulhenbrock? 

Sometime in May of2013. 

21 (By Mr. Mehm) I am now showing you a 
22 document that has been labeled CX 211 which is Bates 
23 labeled FTC-SPD-000087 to FTC-SPD-000091. 
24 Take a minute to look over the document. 
25 A. All . 

1 Q. Do you t·ecognize this document? 
2 A. I do. 
3 Q. What is it? 
4 A. It is a copy of the police report. And 
5 then attached to it is an article, I guess that was in 
6 the Atlanta Business Chronicle, from their website, 
7 talking about LabMD and the FTC having legal issues. 
8 Are the first two of CX 211 which is 

9 the same as the 
10 first two pages of ex 210? 
11 A. I believe they are. Stand by. 
12 Yes. They appear to be. 
13 Q. You testified a moment ago that attached 

32 

14 to CX 211 is a September 2002 article from the Atlanta 
15 Business Cht·onicle discussing the FTC's investigation 
16 ofLabMD. Did you pull that at1icle off of what 
17 appears to be the Intemet? 
18 A. I did. 
19 Q. Why did you do that? 
20 A. To fmd out a little bit more about what 
21 was going on. I was a little ignorant of what the 
22 Federal Trade Conunission does to begin with. When I 
23 found out all this was going on, I was involved in it, 
24 I wanted a neutral party's take on the situation, a 
25 news repmt er, to fmd out a little bit more about 

8 (Pages 29 to 32) 
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1 what was going on.
2      Q.     Why did you attach the article to the
3 investigation report?
4      A.     I just put it in my case file because it
5 is something I did in reference to this case.
6             (CX Exhibit 218 was marked for
7      identification.)
8      Q.     (By Mr. Mehm)  I am now showing you a
9 document that has been marked as CX 218 which is Bates

10 labeled FTC-SPD-000136.
11      A.     Okay.
12      Q.     Do you recognize CX 218?
13      A.     I do.
14      Q.     What is it?
15      A.     This is a copy of something that was sent
16 to me that I wrote my name in, dated, and signed in
17 reference to me making copies of my case file and
18 sending it to the FTC.
19      Q.     Is it a certification of records of
20 regularly conducted activity?
21      A.     It is.
22      Q.     And you executed the declaration that
23 appears at CX 218?
24      A.     I did.
25      Q.     And does CX 218 relate to the 

 that we just discussed and have
2 designated CX 210 and CX 211?
3      A.     They are.
4             MR. MEHM:  This is a good time to take a
5      break.  Let's go off the record for approximately
6      ten minutes or so.
7             (Recess from 10:05 a m. to 10:17 a.m.)
8      Q.     (By Mr. Mehm)  Back on the record.
9

          
13             MR. MEHM:  I don't have anything further
14      right now, but I am reserving any time left after
15      any examination by counsel for LabMD.
16                       EXAMINATION
17 BY MR. SHERMAN:
18      Q.     Good morning, Detective Lapides.  As
19 stated earlier, my name is William Sherman.  I am
20 counsel for LabMD.
21             I just have a few follow-up questions
22 based on what Mr. Mehm asked you earlier.
23             Can I see your file that you have brought
24 with you today.  We can go off the record while I look
25 at this.

35

1             (Discussion off the record from 10:18
2      10:19 a.m.)
3             MR. SHERMAN:  We can go back on the
4      record.
5      Q.     (By Mr. Sherman)  You just handed me what
6 you identified as your file.  You indicated that is
7 what you reviewed in preparation for the deposition;
8 is that correct?
9      A.     That is correct.

10      Q.     And I just reviewed it along with counsel
11 for FTC.  Is it your agreement that everything located
12 in the file that you just handed me you produced to
13 the FTC pursuant to their request for documents?
14      A.     Yes, sir.
15      Q.     You indicated that you spoke with
16 Mr. Fusco concerning the incident report; is that
17 correct?
18      A.     Yes, sir.
19      Q.     And you indicated that you spoke with
20 Mr. Mehm with regard to time, place, and location of
21 the deposition; is that right?
22      A.     Yes.
23      Q.     When you spoke to Mr. Mehm, you were aware
24 he was counsel for the FTC; is that correct?
25      A.     Yes, sir.

36

1      Q.     If you could, turn to what has been marked
2 as CX 210 which is 

4      A.     Yes, sir.
5      Q.     At the bottom of Page 3 of that report,
6 you indicate that on April 3rd, 2013, you spoke with
7 Mr. Sheer of the FTC; is that correct?
8      A.     Yes, sir.
9      Q.     What did you and Mr. Sheer discuss?

10      A.     That the FTC was investigating LabMD in
11 reference to how they secure their records and that
12 there was a legal battle going on and that was about
13 the extent that they -- I believe Mr. Sheer had gotten
14 my information from the detective in Sacramento.  She
15 asked if she could give them my number and everything.
16 I said yes.
17             That is how they contacted me.  I
18 explained that I was investigating a theft of some
19 paperwork and that if any charges -- if charges are --
20 through my investigation, if anyone was charged, I
21 would notify them and let them know.
22      Q.     Is that the only conversation you had with
23 Mr. Sheer?
24      A.     I believe so.  I believe that was it.
25 There might have been one or two follow-up calls in

CONFIDENTIAL – FTC Docket No. 9357
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1 reference to was anyone ever charged.  But that was
2 really the extent of the conversation.
3      Q.     So is it a correct timeline, then, to
4 describe your investigation as beginning with the
5 receipt of the officer's report; is that correct?  It
6 began with that?
7      A.     Yes, sir.  I believe that was March 29th
8 was the first time I ever started an investigation.
9      Q.     And after that, you made follow-up phone

10 calls to Mr. Fusco.  On maybe the second or third call
11 you did finally get in touch with him and speak with
12 him as reflected in your notes; is that correct?
13      A.     Yes, sir.
14      Q.     Likewise, you made a follow-up phone call
15 to the Sacramento Police Department; is that right?
16      A.     Yes, sir.
17      Q.     Was it Mr. Fusco who gave you the contact
18 information for the Sacramento Police Department?
19      A.     Via the initial report.  I believe he gave
20 that to Officer Hudson because in the initial
21 narrative, the first line of that says that the victim
22 employee which is Mr. Fusco, he was advised by the
23 Sacramento County Police Department, Detective Jestes,
24 it has the number there.  That's how I was able to get
25 the number to call Sacramento.

38

1             Any time there is a law enforcement
2 officer already involved in a case, I try to contact
3 law enforcement before I contact anyone else to kind
4 of get their take of kind of what was going on.
5      Q.     In your conversation with Detective Jestes
6 of the Sacramento Police Department, she described
7 that her investigation initiated from a report of
8 stolen electricity.
9      A.     Yes, sir.

10      Q.     So is it your understanding that Detective
11 Jestes does or does not have as part of her area of
12 usual investigation identity theft?
13      A.     I have no idea if she specializes in
14 anything or how they do anything in Sacramento.
15      Q.     Did Detective Jestes indicate that these
16 documents were only found in hard copy?
17      A.     That's what it appeared to be, just
18 paperwork.  I don't know if there were any type of
19 electronic or different media it was found on.
20      Q.     She did not indicate that to you.
21      A.     Correct.
22      Q.     Did you ask Detective Jestes whether or
23 not there were any identity fraud prosecutions as a
24 result of the finding of this particular evidence?
25      A.     I did not.

39

1      Q.     Did she give you any indication as to
2 whether or not there were any prosecutions based on
3 identity fraud as a result of the finding of these
4 LabMD documents?
5      A.     No.  It appears she did not because she
6 advised that that -- the LabMD portion of her
7 investigation is inactive; and if inactive means the
8 same as it does here, that means there were no
9 prosecutions.  It is not closed.  If you have more

10 information that comes in two days, two years from
11 now, you can start actively investigating.  Inactive
12 means the file goes on the shelf unless anything else
13 comes in.  She said that portion of the investigation
14 was inactive.
15      Q.     In your experience what usually leads to
16 an investigation becoming inactive?
17      A.     Making one or two attempts to contact the
18 victim, victim doesn't call you back; getting a video
19 of someone that nobody can identify, case becomes
20 inactive.
21      Q.     So is it fair to describe circumstances in
22 your experience that lead to a case becoming inactive
23 is a case where there simply isn't enough evidence to
24 continue to pursue it?
25      A.     Yes, sir.  Or to create charges.  You get

40

1 to the point where you just don't have enough evidence
2 to charge anyone.  You might even have a suspect in
3 mind, you just can't make that jump to file charges so
4 it becomes inactive.
5           

          

          

          

          
23      Q.     Other than Mr. Mehm and Mr. Sheer -- I
24 apologize if I already asked you this question -- did
25 you speak with anyone else from the FTC about this
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