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March 22, 2017
Renae Acosta
State of Oklahoma

Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

Dear Ms. Acosta:

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,
must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(I) of the FTC Act, 45 U.S.C. § 45(l), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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L. Adams
State of California

Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

Dear L. Adams:

The Commission has received your comment in the above-referenced proceedings and
placed it on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we appreciate feedback on these
matters.

We agree that it is important to combat problematic practices that have been occurring in
the used automobile marketplace. These actions help achieve this goal. In the absence of any
existing federal law prohibiting car dealers from selling used cars subject to open recalls,*
dealers have sold cars with open, unrepaired recalls. And some sellers have made misleading
claims masking this fact — in violation of Section 5 of the FTC Act. Our proposed orders will
curb such deceptive conduct by requiring the respondents to qualify their inspection claims,
wherever they make them, with clear and conspicuous disclosures informing consumers about
recalls. Additionally, the orders will prohibit the respondents from making misrepresentations
regarding recall status or safety, and require them to notify consumers who have made recent car
purchases regarding recalls. These requirements provide significant protections for consumers
that are tailored appropriately to address the law violations alleged in these actions. Further, by
requiring the respondents that promote their inspection programs to do so truthfully, with clear
and conspicuous disclosures regarding recalls, the orders ensure they provide information
material to consumers while at the same time encouraging them to inspect cars for recalls and
other important safety issues.

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/

UNITED STATES OF AMERICA

' FEDERAL TRADE COMMISSION
; WASHINGTON, D.C. 20580
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March 22, 2017
Richard Ader
State of California

Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

Dear Mr. Ader:

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,
must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/

UNITED STATES OF AMERICA
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; WASHINGTON, D.C. 20580

Office of the Secretary

March 22, 2017
Russell Alexander
State of New York

Re: Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

Dear Mr. Alexander:

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,
must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(l), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/

UNITED STATES OF AMERICA
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; WASHINGTON, D.C. 20580
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March 22, 2017
Jose Almaguer
State of Texas

Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

Dear Mr. Almaguer:

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,
must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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March 22, 2017
Name Withheld
State of Oregon

Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Name Withheld
State of Florida

Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. 8 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,” dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,
must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(I) of the FTC Act, 45 U.S.C. § 45(l), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/

= UNITED STATES OF AMERICA
4% FEDERAL TRADE COMMISSION
; WASHINGTON, D.C. 20580

Office of the Secretary

March 22, 2017
Name Withheld
State of New Jersey

Re: Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.



Page 2

must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re: Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re: Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary
consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. All recalls pose safety risks to consumers, and open recalls should be
repaired. However, in the absence of any existing federal law prohibiting car dealers from
selling used cars subject to open recalls,* dealers have sold cars with open, unrepaired recalls.
And some sellers have made misleading claims masking this fact. Our proposed orders will curb
such deceptive conduct by requiring the respondents to qualify their inspection claims, wherever
they make them, with clear and conspicuous disclosures informing consumers about recalls.
Additionally, the orders will prohibit the respondents from making misrepresentations regarding
recall status or safety, and require them to notify consumers who have made recent car purchases
regarding recalls. These requirements provide significant protections for consumers that are
tailored appropriately to address the law violations alleged in these actions. Further, by requiring
the respondents that promote their inspection programs to do so truthfully, with clear and
conspicuous disclosures regarding recalls, the orders ensure they provide information material to
consumers while at the same time encouraging them to inspect cars for recalls and other
important safety issues.

Importantly, the proposed orders define “clearly and conspicuously” in great detail to
mean, among other things, that disclosures must be “easily understandable by ordinary

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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consumers,” and “difficult to miss (i.e., easily noticeable),” and to require that “[a] visual
disclosure, by its size, contrast, location, the length of time it appears, and other characteristics,
must stand out from any accompanying text or other visual elements so that it is easily noticed,
read, and understood.” Thus, these requirements would prohibit the respondents from making
prominent advertising claims regarding their rigorous inspections and then burying their
disclosures in fine print or inconspicuous point-of-sale representations to consumers. Instead, in
any medium where they make the safety-related claims listed in Part I.A. of the order, whether in
a television or Internet advertisement or when consumers are visiting their lots, they would have
to clearly, conspicuously, and in close proximity disclose information about recalls.
Additionally, Part I.A. requires that, even if the respondents make these required disclosures,
their advertising claims cannot otherwise mislead consumers. Thus, it would violate the orders
for a dealer to make broad safety claims about a specific car (for example, expressly stating it is
“safe”) that create a false impression in reasonable consumers’ minds — despite the required
disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(1), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary


http://www.ftc.gov/
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Re:  Inthe Matters of CarMax, Inc. (File No. 142 3202),
Asbury Automotive Group, Inc. (File No. 152 3103), and
West-Herr Automotive Group, Inc. (File No. 152 3105)

We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. 8 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. We also agree that all recalls pose safety risks to consumers, and that
open recalls should be repaired. However, in the absence of any existing federal law prohibiting
car dealers from selling used cars subject to open recalls, dealers have sold cars with open,
unrepaired recalls. And some sellers have made misleading claims masking this fact — in
violation of Section 5 of the FTC Act. Our proposed orders will curb such deceptive conduct by
requiring the respondents to qualify their inspection claims, wherever they make them, with clear
and conspicuous disclosures informing consumers about recalls. Additionally, the orders will
prohibit the respondents from making misrepresentations regarding recall status or safety, and
require them to notify consumers who have made recent car purchases regarding recalls. These
requirements provide significant protections for consumers that are tailored appropriately to
address the law violations alleged in these actions. Further, by requiring the respondents that
promote their inspection programs to do so truthfully, with clear and conspicuous disclosures
regarding recalls, the orders ensure they provide information material to consumers while at the
same time encouraging them to inspect cars for recalls and other important safety issues.

The disclosure requirements in Part I.A. of the proposed orders will counteract the
specific unlawful conduct that we allege — the respondents’ failure to disclose adequately that
some of their cars were subject to open recalls when making the inspection claims detailed in the

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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complaints — to avoid giving consumers a misleading impression.> Consumers will receive
important information about open recalls whenever respondents make these kinds of claims,
including when seeing advertisements prior to even visiting a dealership to make a purchase. We
believe that the disclosure of recall information will encourage dealers to fix their cars, because
this information will likely affect consumers’ decisions on whether to visit a particular lot and
purchase a car. At the same time, by allowing the respondents to promote their inspection
programs, with clear and conspicuous disclosures regarding recalls, the orders will allow them to
provide truthful information that is material to consumers and encourage them to inspect cars for
other safety issues, rather than, to consumers’ detriment, scale back or stop these inspection
programs.® Additionally, Part I.A. requires that, even if the respondents make these required
disclosures, their advertising claims cannot otherwise mislead consumers. Thus, it would violate
the orders for a dealer to make broad safety claims about a specific car (for example, expressly
stating it is “safe”) that create a false impression in reasonable consumers’ minds — despite the
required disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(l), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Congress has been considering legislative proposals that would prohibit the sale of used
cars with unrepaired recalls entirely. We support efforts seeking to address this serious public

? See FTC Policy Statement on Deception, appended to In the Matter of Cliffdale Assoc’s., Inc., 103 F.T.C. 110, 176
(“Some cases involve omission of material information, the disclosure of which is necessary to prevent the claim,
practice, or sale from being misleading.”).

® For example, we would want dealers who are inspecting cars to ensure that important parts — like the brakes — are
working properly to be able to inform consumers that those important parts had been inspected, because doing so
would provide consumers useful information about the overall condition of the car. Of course, if dealers falsely
represent that they are inspecting cars, those representations would violate Section 5 of the FTC Act, as well as these
orders.
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safety issue and emphasize that our actions are not intended to replace or substitute for any
possible legislation.* The Commission recognizes the significant public safety concerns
associated with vehicle recalls, including in the used car marketplace. Again, we share the
important goal of ensuring that recalled cars are repaired, and as discussed above, we believe that
the truthful disclosure of recall information will, in fact, encourage dealers to fix the cars.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary

* In the instant proceedings, the Commission is considering only whether to accept the proposed orders in these
individual law enforcement actions, associated with the specific deceptive conduct alleged in the complaints, and
therefore does not address other conduct or companies in the marketplace.
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We would like to thank you for commenting on the Federal Trade Commission’s (FTC)
proposed consent orders in the above-referenced proceedings. The Commission has placed your
comment on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. 8 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we greatly appreciate your feedback
on these matters.

We share your concerns regarding the safety issues raised by recalls in the used
automobile marketplace. We also agree that all recalls pose safety risks to consumers, and that
open recalls should be repaired. However, in the absence of any existing federal law prohibiting
car dealers from selling used cars subject to open recalls, dealers have sold cars with open,
unrepaired recalls. And some sellers have made misleading claims masking this fact — in
violation of Section 5 of the FTC Act. Our proposed orders will curb such deceptive conduct by
requiring the respondents to qualify their inspection claims, wherever they make them, with clear
and conspicuous disclosures informing consumers about recalls. Additionally, the orders will
prohibit the respondents from making misrepresentations regarding recall status or safety, and
require them to notify consumers who have made recent car purchases regarding recalls. These
requirements provide significant protections for consumers that are tailored appropriately to
address the law violations alleged in these actions. Further, by requiring the respondents that
promote their inspection programs to do so truthfully, with clear and conspicuous disclosures
regarding recalls, the orders ensure they provide information material to consumers while at the
same time encouraging them to inspect cars for recalls and other important safety issues.

The disclosure requirements in Part I.A. of the proposed orders will counteract the
specific unlawful conduct that we allege — the respondents’ failure to disclose adequately that
some of their cars were subject to open recalls when making the inspection claims detailed in the

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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complaints — to avoid giving consumers a misleading impression.> Consumers will receive
important information about open recalls whenever respondents make these kinds of claims,
including when seeing advertisements prior to even visiting a dealership to make a purchase. We
believe that the disclosure of recall information will encourage dealers to fix their cars, because
this information will likely affect consumers’ decisions on whether to visit a particular lot and
purchase a car. At the same time, by allowing the respondents to promote their inspection
programs, with clear and conspicuous disclosures regarding recalls, the orders will allow them to
provide truthful information that is material to consumers and encourage them to inspect cars for
other safety issues, rather than, to consumers’ detriment, scale back or stop these inspection
programs.® Additionally, Part I.A. requires that, even if the respondents make these required
disclosures, their advertising claims cannot otherwise mislead consumers. Thus, it would violate
the orders for a dealer to make broad safety claims about a specific car (for example, expressly
stating it is “safe”) that create a false impression in reasonable consumers’ minds — despite the
required disclosures — that the car is recall free.

In addition to the disclosure requirements in Part I.A., the orders include provisions to
curb deceptive conduct and to provide consumers with important information regarding recalls.
For example, Part I.B. of the orders prohibits the respondents from making misrepresentations
regarding the safety or recall status of their vehicles. Further, if the respondents violate any
provision of these orders, the Commission can seek civil penalties of up to $40,654 per violation
against them. See Section 5(1) of the FTC Act, 45 U.S.C. § 45(l), as adjusted by 16 C.F.R. §
1.98(c).

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing
the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Congress has been considering legislative proposals that would prohibit the sale of used
cars with unrepaired recalls entirely. We support efforts seeking to address this serious public

? See FTC Policy Statement on Deception, appended to In the Matter of Cliffdale Assoc’s., Inc., 103 F.T.C. 110, 176
(“Some cases involve omission of material information, the disclosure of which is necessary to prevent the claim,
practice, or sale from being misleading.”).

® For example, we would want dealers who are inspecting cars to ensure that important parts — like the brakes — are
working properly to be able to inform consumers that those important parts had been inspected, because doing so
would provide consumers useful information about the overall condition of the car. Of course, if dealers falsely
represent that they are inspecting cars, those representations would violate Section 5 of the FTC Act, as well as these
orders.



Page 3

safety issue and emphasize that our actions are not intended to replace or substitute for any
possible legislation.* The Commission recognizes the significant public safety concerns
associated with vehicle recalls, including in the used car marketplace. Again, we share the
important goal of ensuring that recalled cars are repaired, and as discussed above, we believe that
the truthful disclosure of recall information will, in fact, encourage dealers to fix the cars.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commission’s analysis to hear from a variety of sources in its
work, and we thank you again for your comment.

By direction of the Commission.

Donald S. Clark
Secretary

* In the instant proceedings, the Commission is considering only whether to accept the proposed orders in these
individual law enforcement actions, associated with the specific deceptive conduct alleged in the complaints, and
therefore does not address other conduct or companies in the marketplace.
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The Commission has received your comment in the above-referenced proceedings and
placed it on the public record pursuant to Rule 4.9(b)(6)(ii) of the agency’s Rules of Practice, 16
C.F.R. § 4.9(b)(6)(ii). The Commission is committed to protecting consumers in automobile
transactions from deceptive or other unlawful practices, so we appreciate feedback on these
matters.

We agree that it is important to combat problematic practices that have been occurring in
the used automobile marketplace. These actions help achieve this goal. In the absence of any
existing federal law prohibiting car dealers from selling used cars subject to open recalls,*
dealers have sold cars with open, unrepaired recalls. And some sellers have made misleading
claims masking this fact — in violation of Section 5 of the FTC Act. Our proposed orders will
curb such deceptive conduct by requiring the respondents to qualify their inspection claims,
wherever they make them, with clear and conspicuous disclosures informing consumers about
recalls. Additionally, the orders will prohibit the respondents from making misrepresentations
regarding recall status or safety, and require them to notify consumers who have made recent car
purchases regarding recalls. These requirements provide significant protections for consumers
that are tailored appropriately to address the law violations alleged in these actions. Further, by
requiring the respondents that promote their inspection programs to do so truthfully, with clear
and conspicuous disclosures regarding recalls, the orders ensure they provide information
material to consumers while at the same time encouraging them to inspect cars for recalls and
other important safety issues.

Taken together, the provisions of the proposed orders provide significant protections for
consumers. Without our actions, these car dealers could not only continue to sell used vehicles
subject to open recalls (a practice currently permitted under federal product safety law), but
could also make misleading inspection claims masking this fact — without in any way disclosing

! Federal law prohibits the sale of new cars subject to open recalls. See 49 U.S.C. § 30101 et seq. In addition,
effective June 1, 2016, federal law prohibits the sale by rental car companies of rental vehicles subject to open
recalls. See PL 114-94, December 4, 2015, 129 Stat 1312.
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the possibility of recalls. As a result of these orders, the proposed respondents must clearly and
conspicuously provide information to consumers about recalls in any advertising in which they
make their triggering claims (for example, on website, television, or radio ads). Simply put,
these orders will provide consumers information about recalls when they are still in a position to
make purchasing decisions based upon it.

Accordingly, having carefully considered your comments, along with the others
submitted in these proceedings, we conclude that the public interest would best be served by
issuing the orders in these matters in final form without modification. The final Decision and
Orders and other relevant materials are available from the Commission’s website
at http://www.ftc.gov. It helps the Commi