
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

___________________________________ 
) 

In the Matter of     )  PUBLIC 
) 

LabMD, Inc.,      ) Docket No. 9357 
a corporation,     ) 
Respondent.      ) 

)    
___________________________________ ) 

 
RESPONDENT LABMD, INC.’S RULE 3.43(b) MOTION TO EXCLUDE  

  
In cooperation with Tiversa Holdings Corp. (“Tiversa”), Complaint Counsel aims to 

“authenticate” proposed exhibits CX1007, CX1008, CX1009, CX1015, CX1016, and CX1017.  

See Exhibit 1 (Letter from Laura VanDruff, FTC, to Jarrod Shaw, Counsel for Tiversa (Mar. 12, 

2015)).  Proposed CX1007, CX1008, and CX1009 were not produced to Respondent LabMD, 

Inc. (“LabMD”) and, presumably, Complaint Counsel, until October 14, 2014, when Tiversa 

improperly tried to smear Mr. Richard Wallace.  Proposed CX1015, CX1016, and CX1017 were 

not produced to LabMD and, presumably, Complaint Counsel, until December 1, 2014, when 

they were disclosed by Congress.  

Each proposed exhibit should have been produced pursuant to the Federal Trade 

Commission’s (“FTC”) September 30, 2013, subpoena to Tiversa for “[a]ll documents related to 

LabMD.”  See Exhibit 2 (FTC Subpoena to Tiversa, September 30, 2013).  Complaint Counsel, 

knowing that Tiversa obstructed this proceeding by withholding critical responsive documents, 

chose not to enforce this subpoena.  Commission Rule 3.43(b) therefore bars Complaint Counsel 

from offering the proposed exhibits and any other evidence covered by that subpoena for 

admission in this case.  LabMD would be unfairly prejudiced if Complaint Counsel is allowed to 
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PUBLIC 

ignore Tiversa’s misconduct while making yet another attempt to rehabilitate its case long after it 

closed.  

BACKGROUND 

In January, 2010, FTC began investigating respondent LabMD, Inc. (“LabMD”).  This 

investigation was not triggered by a consumer complaint.  Instead, the 1718 File, obtained from 

Tiversa through a front company called “the Privacy Institute” created in collusion with FTC, 

was the sole pretext.  See Boback Dep., at 142:10 – 143:13 (Nov. 21, 2013).  

At all times relevant, FTC knew LabMD’s evidence was that Tiversa had stolen the 1718 

File from a LabMD workstation in Atlanta, Georgia, in violation of Georgia law.   

At all times relevant, FTC knew that Tiversa had “a financial interest in intentionally 

exposing and capturing sensitive files on computer networks.”  Dissenting Statement of 

Commissioner J. Thomas Rosch, Petitions of LabMD, Inc. and Michael J. Daugherty to Limit or 

Quash the Civil Investigative Demands, FTC File No. 1023099 (June 21, 2012).   

At all times relevant, FTC knew that there were no consumer “victims.”   

Yet, FTC never asked Tiversa for the 1718 File’s chain of custody nor took any steps to 

independently verify the 1718 File’s origin or Tiversa’s veracity.1 

1 FTC assumed that Tiversa’s unsubstantiated claims were true.  See, e.g., Expert Report of 
Raquel Hill (CX0740), at 1, 15; Expert Report of James Van Dyke (CX0741), at 2, 4, 7, 8; 
Expert Report of Rick Kam (CX0742), at 6, 9, 18,19; Rebuttal Expert Report of Clay Shields 
(CX0738), at 3, 25.  It had no independent evidence, in the form of consumer complaints, screen 
shots, or metadata, establishing the 1718 File’s origin.  It did nothing to check Tiversa’s story.  
Yet the Commission turned the full weight of the federal government against a small cancer-
detection business and destroyed it.  No professional law enforcement agency would conduct 
itself in this fashion.  See, e.g, Lieberman, “Ethical Issues in the Use of Confidential Informants 
for Narcotic Operations,”  The Police Chief, 
http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display_arch&article_id=1
210&issue_id=62007 (“It is imperative to understand the motivation of informants who come 
forward with information” and information from informants “must be corroborated using other 
resources.”); United States v. Lumpkin, 159 F.3d 983, 986 (6th Cir. 1998) (information from 
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In 2012, LabMD’s CEO Michael Daugherty began speaking out against FTC.  Retaliating 

for this, FTC began monitoring his website, and eventually commenced the administrative case 

on August 28, 2013.2  See Hearing Trans., LabMD v. FTC, No. 1:14-CV-810-WSD, at 18:24-

19:24, 20:10-22, 23:14-20 (N.D. Ga. May 7, 2014); Verified Compl., LabMD v. FTC, No. 1:14-

CV-810-WSD, at ¶¶ 35-60 (N.D. Ga. Mar. 20, 2014). 

On September 30, 2013, Complaint Counsel subpoenaed Tiversa for “All documents 

related to LabMD.”  Exhibit 2.  Essentially, Tiversa only produced two copies of the 1718 File 

and CX0019.  CX0019 is one page, typewritten list of IP addresses, prepared specifically for 

Tiversa’s deposition, Boback Dep. at 19:13 – 21:15 (Jun. 7, 2014), and it was Tiversa’s (and 

FTC’s) only written evidence “proving” that the 1718 File had been found somewhere other than 

LabMD’s Atlanta workstation.  

On October 14, 2014, Tiversa filed a “Notice of Information” containing proposed 

CX1007 (purported email from Wallace to self, “IPs,” Nov. 6, 2012), CX1008 (purported email 

from Wallace to Boback, “LabMD Spread,” Nov. 9, 2012), and CX1009 (purported document, 

“LabMD Spread.doc” Nov. 9, 2012) to impeach Richard Wallace.  These documents were 

responsive to Complaint Counsel’s September 30, 2013, subpoena, but had not been produced.  

Complaint Counsel filed a brief supporting Tiversa’s smear job, but did nothing to enforce its 

subpoena. 

On December 1, 2014, the U.S. House of Representatives Committee on Oversight and 

Government Reform (“OGR”) sent the Commission a letter containing proposed CX1015 

confidential informants may be used to obtain a search warrant if it is corroborated by 
independent investigation) (citations omitted). 
2 LabMD was denied the opportunity to take discovery regarding this retaliation.  Order Denying 
Respondent’s Motion for a Rule 3.36 Subpoena, In the Matter of LabMD, Inc., Dkt. No. 9357, at 
*5-6 (Feb. 21, 2014). 

3 
 

                                                           



PUBLIC 

(“Tiversa Investigation Request Form, Apr. 18, 2008), CX1016 (“Tiversa Incident Record 

Form,” Apr. 18, 2008), and CX1017 (“Tiversa Forensic Investigation Report,” Aug. 12, 2008), 

among other documents.  See Exhibit 3 (“OGR’s Letter”).  OGR’s letter said that Tiversa 

“withheld responsive information” contradicting its testimony about the 1718 File and it was 

“likely” Tiversa withheld documents from FTC and from Congress.3  Exhibit 3.  These 

documents (bates stamped by Tiversa) were responsive to Complaint Counsel’s September 30, 

2013, subpoena, but not produced.  Again, Complaint Counsel did nothing to enforce its 

subpoena.4  

On March 9, 2015, Complaint Counsel issued a subpoena ad testificandum deposition to 

Tiversa together with two subpoenas for live testimony from Tiversa’s CEO and an employee.  

See Exhibit 4.  The subpoena ad testificandum noticed a deposition of a Tiversa representative in 

Pittsburgh on March 16, 2015, for the purpose of establishing the “authenticity and admissibility 

under provisions of Rule § 3.43” of the six proposed exhibits.  Id.   

On March 11, 2015, in a meet-and-confer, LabMD informed Complaint Counsel that it 

intended to file a motion to quash the subpoena.  Complaint Counsel asked LabMD to delay 

filing the motion for 24 hours.  

On March 12, 2015, LabMD wrote Complaint Counsel asking for an update about the 

subpoena.  It also asked FTC to confirm it provided LabMD with “copies of all documents it 

3 Such “withholding” violates 18 U.S.C. § 1505.  
4 Strangely, Complaint Counsel does not ask Tiversa to authenticate all of the OGR Letter 
documents, although all are critically relevant to this case.  See, e.g., Email from Robert Boback 
to Dan Kopchak and Molly Trunzo (September 5, 2013) (Proposed RX547) (contradicting 
Boback’s testimony that Tiversa’s initial download of the 1718 File was from San Diego, 
California, and showing that it was in fact from Atlanta, Georgia); “Forensic Investigation 
Report – LABMD001 Prepared for LabMD” (June 4, 2014) (Proposed RX548) (contradicting 
other accounts of Tiversa’s alleged discovery of the 1718 File).  
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provided to OGR relevant to this litigation” and if “FTC would be willing to join us in filing a 

motion to compel Tiversa to provide each of us with documents responsive to our subpoenas 

including all relevant documents they provided to OGR . . . . Will you join Respondent in a 

motion to compel, file one on your own, or not at all?”  See Exhibit 5 (Letter from William 

Sherman, LabMD to Laura Van Druff, FTC (March 12, 2015)).    

On March 12, 2015, Complaint Counsel withdrew the subpoena ad testificandum 

deposition because it had made a deal with Tiversa to provide “declaration(s) sufficient to 

establish the authenticity and admissibility” of the subject documents.  Exhibit 1.  From the very 

outset of FTC’s investigation, Complaint Counsel and Tiversa have collaborated against 

LabMD.5  See, e.g., Exhibit 6 (emails showing bias of the Commission in their effort to respond 

to congressional investigation into Tiversa); Exhibit 7 (emails between Laura VanDruff, FTC,  

Jarrod Shaw, Tiversa, and William Sherman, LabMD, regarding the Wallace deposition); Exhibit 

8 (Dec. 2, 2014, email from Laura VanDruff to ALJ Chappell, seeking in camera treatment of 

December 1 OGR letter contrary to the Rules); Exhibit 9 (December 22, 2014, email from 

Jennifer Barblan, OGR, to Reed Rubinstein, LabMD); Complaint Counsel’s Opposition To 

Respondent’s Motion To Strike Tiversa Holding Corp.’s Notice Of Information, In the Matter of 

LabMD, Inc., Dkt. No. 9357 (Nov. 14, 2014); Verified Compl., Tiversa v. LabMD, Michael 

5 In February, 2010, FTC issued a press release bragging that the Commission had “uncovered” 
what it called “Widespread Data Breaches,” sending “almost 100” letters to offending 
companies.  Press Release, FTC, Widespread Data Breaches Uncovered by FTC Probe (Feb. 22, 
2010) https://www.ftc.gov/news-events/press-releases/2010/02/widespread-data-breaches-
uncovered-ftc-probe. LabMD, however, believes that the evidence will show the “data breaches” 
in question were “uncovered” by Tiversa and that FTC obtained the information through the 
Privacy Institute.  Compare CX 307 (redacted spreadsheet from the Privacy Institute, listing 
companies and files allegedly breached), with Press Release, supra.  
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Daugherty, Edward Wallace, and Cause of Action, No. GD-14-016497 (Oct. 30, 2014).   

However, Complaint Counsel has not responded to LabMD’s other queries.  

ARGUMENT 

Rule 3.42(b) provides that evidence, even if relevant, “may be excluded if its probative 

value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or if 

the evidence would be misleading, or based on considerations of undue delay. . . .”  Complaint 

Counsel has chosen not to enforce its September 30, 2013, subpoena although Tiversa has 

withheld critical exculpatory evidence and obstructed this proceeding.  Therefore, Complaint 

Counsel should be barred from offering into evidence the proposed exhibits and all other 

documents that should have been produced by Tiversa pursuant to that subpoena, to prevent 

unfair prejudice and confusion and due to Complaint Counsel’s undue delay. 

Complaint Counsel knew that Tiversa withheld critical documents and interfered with the 

integrity of this proceeding no later than October 14, 2014.6  Given its primary duty to the truth, 

see 5 C.F.R. § 2635.101(b)(5), (8), (14); 16 C.F.R. § 5.1 (cross-referencing executive branch-

wide standards of conduct), a motion from Complaint Counsel asking for an order compelling 

Tiversa to turn over all relevant documents should have been expected in the normal course.    

Instead, as to proposed CX1007, CX1008 and CX1009, Complaint Counsel merely 

supported their admission to damage Mr. Wallace’s credibility.  See Complaint Counsel’s 

Opposition To Respondent’s Motion To Strike Tiversa Holding Corp.’s Notice Of Information, 

6 Proposed CX1007, CX1008 and CX 1009 came to Complaint Counsel’s attention no later than 
October 14, 2014, when Tiversa filed its “Notice of Information” against Mr. Wallace.  Proposed 
CX1015, CX1016 and CX1017, demonstrating FTC’s case against LabMD is indeed based on a 
crime (the 1718 File’s download from Georgia) and a lie (that the 1718 File was found outside 
LabMD on P2P networks) came to Complaint Counsel’s attention no later than December 1, 
2014, the date of OGR’s Letter.  
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In the Matter of LabMD, Inc., Dkt. No. 9357 (Nov. 14, 2014).  As to proposed CX1015, CX1016 

and CX1017, Complaint Counsel, frustrating Congress and contrary to the public’s right to 

know, declared the OGR letter confidential and subject to provisional in camera treatment, and 

then, contrary to the rules of this Court, shared it with Tiversa for that company’s sole benefit.  

See Exhibit 8; Rule 3.45. 

Complaint Counsel’s conduct makes no sense.  Cf. Hearing., LabMD v. FTC, 1:14-CV-

810-WSD, 77:9-15 (May 7, 2014) (FTC’s actions were a “sad comment” on the agency and 

almost “unconscionable”).  Tiversa, a data-security company, cannot reasonably be said to have 

“misplaced” the proposed exhibits or any of the other documents attached to OGR’s Letter.  

Rather, Tiversa intentionally withheld critical exculpatory documents from FTC, LabMD, and 

this Court.  The evidence that Congress found, but that Complaint Counsel missed, proves FTC 

has engaged in five-and-one-half years of inquisition, and spent millions in taxpayer dollars, 

against a crime victim, precisely as LabMD has said all along.  Yet, Complaint Counsel stands 

silent.   

Complaint Counsel’s conduct is particularly problematic in light of its discovery assault 

against LabMD.  See Respondent LabMD, Inc.’s Motion for a Protective Order, In the Matter of 

LabMD, Inc., Dkt. No. 9357 (Nov. 5, 2013).  Complaint Counsel has compelled production of 

thousands of documents, issued broad and intrusive civil investigative demands, conducted 

multiple investigatory hearings, and vigorously sought discovery compliance orders from 

LabMD, crippling its management’s ability to run the cancer detection laboratory.  See 

Complaint Counsel’s Motion for Discovery Sanctions Against Respondent LabMD, Inc., for 

Failing to Comply with Discovery Obligations, In the Matter of LabMD, Inc., Dkt. No. 9357 
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(Feb. 10, 2014).  But Complaint Counsel has compelled nothing from Tiversa, a company proven 

to have withheld key documents.  Here again, FTC has given Tiversa preferential treatment.7 

Because Complaint Counsel has chosen not to enforce its subpoena, it ought to be barred 

from using the proposed exhibits and all other evidence that Tiversa should have produced but 

withheld in response to the September 30, 2013 subpoena.  It would be unfairly prejudicial and 

confuse the issues if Complaint Counsel, having chosen to see and say nothing about Tiversa’s 

misconduct, is allowed to cherry-pick documents in yet another effort to rehabilitate its case long 

after it closed.  See Trial Tr., at 1229:2-15 (May 30, 2014) (“the record is what it is”).  

Furthermore, Rule 3.42(b) provides for the exclusion of evidence “based on considerations of 

undue delay.”  Complaint Counsel unduly delayed enforcing its September 30, 2013 subpoena, 

despite having knowledge of its violation, and so it should be barred from introducing the 

proposed exhibits into evidence and taking their benefit.8      

  

7 This sharpens serious and long-standing questions about improper collaboration. See Dissenting 
Statement of Commissioner J. Thomas Rosch, Petitions of LabMD, Inc. and Michael J. 
Daugherty to Limit or Quash the Civil Investigative Demands, FTC File No. 1023099 (June 21, 
2012); Exhibit 6 (emails showing Commission effort to counter congressional investigation into 
Tiversa). 
8 At a minimum, given the remarkable circumstances here, Complaint Counsel ought to be 
required to show cause and explain why it has failed to demand that Tiversa come clean and 
produce all responsive documents before being allowed to seek admission of any such evidence.  
Complaint Counsel’s obligations to this Court and to LabMD’s due process rights should take 
precedence over whatever tactical advocacy benefit it may be trying to gain. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

___________________________________ 
) 

In the Matter of     )  PUBLIC  
) 

LabMD, Inc.,      ) Docket No. 9357 
a corporation,     ) 
Respondent.      ) 

)    
___________________________________ ) 

 
[PROPOSED] ORDER GRANTING RESPONDENT LABMD, INC.’S  

RULE 3.43(b) MOTION TO EXCLUDE 
 

Upon consideration of Respondent LabMD, Inc.’s Rule 3.43(b) Motion To Exclude: 

It is hereby ORDERED that LabMD’s Motion is GRANTED, and Complaint Counsel is 

barred from seeking to use or offer into evidence proposed exhibits CX1007, CX1008, CX 1009, 

CX 1015, CX 1016, and CX 1017. 

SO ORDERED: 

__________________________ 
D. Michael Chappell 
Chief Administrative Law Judge 

Date: 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 25, 2015, I filed the foregoing document electronically using 
the FTC’s E-Filing System, which will send notification of such filing to: 

 
Donald S. Clark, Esq. 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-113 
Washington, DC 20580 
 

I also certify that I delivered via electronic mail and caused to be delivered via overnight 
mail a copy of the foregoing document to: 

 
The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-110 
Washington, DC 20580 
 

I further certify that I delivered via electronic mail a copy of the foregoing document to: 
 

     Alain Sheer, Esq. 
     Laura Riposo VanDruff 
     Megan Cox 
     Ryan Mehm 

John Krebs 
     Jarad Brown 
     Division of Privacy and Identity Protection 
     Federal Trade Commission 
     600 Pennsylvania Ave., N.W. 
     Mail Stop NJ-8122 
     Washington, D.C. 20580 
  

 
Dated: March 24, 2015                                             By: /s/ Hallee K. Morgan 
 

 
 

CERTIFICATE OF ELECTRONIC FILING 
 

I certify that the electronic copy sent to the Secretary of the Commission is a true and 
correct copy of the paper original and that I possess a paper original of the signed document 
that is available for review by the parties and the adjudicator. 
 
Dated: March 25, 2015                                             By: /s/ Hallee K. Morgan 
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Notice of Electronic Service
 
I hereby certify that on March 25, 2015, I filed via hand a paper original and electronic copy of the foregoing
LabMD Motion to Exclude, with:
 
D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110
Washington, DC, 20580
 
Donald Clark
600 Pennsylvania Ave., NW
Suite 172
Washington, DC, 20580
 
I hereby certify that on March 25, 2015, I filed via E-Service of the foregoing LabMD Motion to Exclude, with:
 
John Krebs
Attorney
Federal Trade Commission
jkrebs@ftc.gov
Complaint
 
Hallee Morgan
Cause of Action
hallee.morgan@causeofaction.org
Respondent
 
Jarad Brown
Attorney
Federal Trade Commission
jbrown4@ftc.gov
Complaint
 
Kent Huntington
Counsel
Cause of Action
kent.huntington@causeofaction.org
Respondent
 
Sunni Harris
Esq.
Dinsmore & Shohl LLP
sunni.harris@dinsmore.com
Respondent
 
Daniel Epstein
Cause of Action
daniel.epstein@causeofaction.org
Respondent
 
Patrick Massari
Counsel
Cause of Action
patrick.massari@causeofaction.org
Respondent
 
Prashant Khetan



Senior Counsel
Cause of Action
prashant.khetan@causeofaction.org
Respondent
 
Alain Sheer
Federal Trade Commission
asheer@ftc.gov
Complaint
 
Laura Riposo VanDruff
Federal Trade Commission
lvandruff@ftc.gov
Complaint
 
Megan Cox
Federal Trade Commission
mcox1@ftc.gov
Complaint
 
Ryan Mehm
Federal Trade Commission
rmehm@ftc.gov
Complaint
 
I hereby certify that on March 25, 2015, I filed via other means, as provided in 4.4(b) of the foregoing LabMD
Motion to Exclude, with:
 
Reed Rubinstein
Dinsmore & Shohl LLP
Respondent
 
William Sherman, II
Attorney
Dinsmore & Shohl, LLP
william.sherman@dinsmore.com
Respondent
 
 
 

Hallee Morgan
Attorney




