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l. Introduction

I submit this written statement for the record in connection with the hearing on Section 5
of the Federal Trade Commission (FTC or Commission) Act held by the Subcommittee on
Antitrust, Competition Policy and Consumer Rights of the U.S. Senate Committee on the
Judiciary on April 5, 2016. | appreciate the opportunity to provide my perspective on the proper
scope of Section 5, which prohibits, among other things, unfair methods of competition (UMC).
This statement addresses the Commission’s so-called standalone Section 5 authority—that is, the
agency’s UMC enforcement that is separate from actions to enforce the antitrust laws.

As | have explained on several occasions since becoming a Commissioner, | believe that

the agency’s standalone Section 5 authority ought to extend only a very limited amount beyond

! The views expressed in this statement are my own and do not necessarily reflect the views of the Federal Trade
Commission or any other Commissioner.



the antitrust laws.? 1 also have raised concerns about the lack of transparency and predictability
in the Commission’s use of its Section 5 authority. | dissented in the 2012 Bosch and 2013
Google/Motorola Mobility matters, taking issue not only with the specific application of Section
5 in those cases, but also the lack of guidance on the Commission’s UMC authority that the
agency had provided to businesses subject to its jurisdiction.®

Unfortunately, the Policy Statement” issued by the Commission last August implicates a
much broader reach for Section 5 than | and many others would prefer and believe is justified. |
therefore voted against the issuance of the Statement. | voiced my many concerns with the
Statement—both substantive and procedural—in my dissent,” as well as in a speech before the
U.S. Chamber of Commerce last September.® Rather than repeating those concerns here, | will
identify several steps that the Commission ought to take with respect to its standalone Section 5

authority.

% See, e.g., Maureen K. Ohlhausen, Comm’r, Fed. Trade Comm’n, Section 5: Principles of Navigation, Remarks
before the U.S. Chamber of Commerce, at 15-18 (July 25, 2013),
http://ftc.gov/speeches/ohlhausen/130725section5speech.pdf (discussing the proper scope of Section 5 and reasons
for significantly limiting its scope).

¥ See In re Robert Bosch GmbH, FTC File No. 121-0081, Statement of Commissioner Maureen K. Ohlhausen, at 3
(Nov. 26, 2012),
https://www.ftc.gov/sites/default/files/documents/cases/2012/11/121126boschohlhausenstatement.pdf (“Before
invoking Section 5 to address business conduct not already covered by the antitrust laws (other than perhaps
invitations to collude), the Commission should fully articulate its views about what constitutes an unfair method of
competition . . . .”); In re Motorola Mobility LLC & Google Inc., FTC File No. 121-0120, Dissenting Statement of
Commissioner Maureen K. Ohlhausen, at 5 (Jan. 3, 2013),
https://www.ftc.gov/sites/default/files/documents/cases/2013/01/130103googlemotorolachlhausenstmt.pdf (“I
disagree with my colleagues about whether the alleged conduct violates Section 5 but, more importantly, believe the
Commission’s actions fail to provide meaningful limiting principles regarding what is a Section 5 violation in the
standard-setting context, as evidenced by its shifting positions in N-Data, Bosch, and this matter.”).

* Fed. Trade Comm’n, Statement of Enforcement Principles Regarding “Unfair Methods of Competition” under
Section 5 of the FTC Act (Aug. 13, 2015),
https://www.ftc.gov/system/files/documents/public statements/735201/150813section5enforcement.pdf.

® Dissenting Statement of Commissioner Maureen K. Ohlhausen, FTC Act Section 5 Policy Statement (Aug. 13,
2015), https://www ftc.gov/system/files/documents/public statements/735371/150813ohlhausendissentfinal.pdf.

® Maureen K. Ohlhausen, Comm’r, Fed. Trade Comm’n, A SMARTER Section 5, Remarks before the U.S. Chamber
of Commerce, at 3-11 (Sept. 25, 2015), https://www.ftc.gov/public-statements/2015/09/smarter-section-5.




1. Threshold Inquiry: Do Consumers Really Benefit from an Expansive Reading of
Section 5?

First, as a threshold matter, the Commission should give serious consideration to whether
and how consumers and competition will be better off in the future with the agency extending its
Section 5 authority beyond the antitrust laws.” To me, that is the crucial—and heretofore
unanswered—policy question facing the Commission and its various stakeholders, including
Congress. In particular, after 100 years of enforcing the FTC Act, the Commission has garnered
consensus support for just one standalone Section 5 theory: invitations to collude.® In the
meantime, the agency has created significant uncertainty and unpredictability for American
businesses through its shifting and at times far-reaching use of Section 5. This begs the question:
What would be lost if Congress limited “unfair methods of competition” under Section 5 to just
antitrust violations and invitations to collude? In my view, the Commission has so far failed to
make the case for a reading of Section 5 that goes beyond those two categories of cases.

I11. A Much Needed Narrowing of Section 5

Second, the Commission should narrow the scope of its standalone Section 5 authority

that it set forth in the 2015 Policy Statement. This is necessary to cabin the agency’s discretion

(as was done on the consumer protection side), to provide more meaningful guidance on the

" Although I believe that Section 5 (properly interpreted) should not play a significant role in the FTC’s competition
enforcement efforts, as | have discussed elsewhere, | do think that many of the unique features of the FTC can and
should be used to further develop and improve the antitrust laws. See, e.g., Ohlhausen, Principles of Navigation,
supra note 2, at 19-21.

8 See, e.g., In re Negotiated Data Solutions LLC, FTC File No. 051-0094, Dissenting Statement of Chairman
Majoras, at 2-3 (Jan. 23, 2008), http://www ftc.gov/os/caselist/0510094/080122majoras.pdf (“Although Section 5
enables the Commission to reach conduct that is not actionable under the Sherman or Clayton Acts, we have largely
limited ourselves to matters in which respondents took actions short of a fully consummated Section 1 violation (but
with clear potential to harm competition), such as invitations to collude. This limitation is partly self-imposed,
reflecting the Commission’s recognition of the scholarly consensus that finds the Sherman and Clayton Acts, as
currently interpreted, to be sufficiently encompassing to address nearly all matters that properly warrant competition
policy enforcement.”) (footnotes omitted).




scope of Section 5, to minimize Type 1 enforcement errors, to avoid the chilling of
procompetitive conduct, and to avoid institutional conflict with the Department of Justice (DOJ).
In particular, the Commission ought to re-evaluate the open-ended guiding principles
identified in the Policy Statement: the incipiency doctrine and pursuit of conduct that violates
the “spirit of the antitrust laws.” Although commenters have focused much attention on what the
Statement lacks (and I will turn to those shortcomings below), an examination of the principles
the Commission explicitly embraced is even more troubling for businesses subject to the FTC’s
jurisdiction. One of the few guiding principles included in the Statement is the pronouncement
that Section 5 covers conduct that “contravenes the spirit of the antitrust laws” or which, “if
allowed to mature or complete, could violate” the antitrust laws. First, as Professor Hovenkamp
has observed, “[T]he spirit and letter of the antitrust laws are identical.”® That is, “[n]othing
prevents [the Sherman and Clayton Acts] from working their own condemnation of practices
violating their basic policies.”*® Thus, to provide useful guidance, the Commission must
articulate what territory outside the letter of the antitrust laws it wants to claim under Section 5.
Similarly, by invoking incipiency as a guiding principle, the Statement opens the door to
significant expansion of Section 5—particularly into areas of conduct that are legal under the
Sherman Act. Although it is true that antitrust law focuses on mergers to stop anticompetitive
behavior that has not yet occurred, the Policy Statement clearly states that it may apply to
conduct that the Sherman and Clayton Act do not condemn. The Commission must explain
whether it will pursue matters that are insufficiently incipient for the antitrust laws but incipient

enough for Section 5 and, if so, under what circumstances.

° I PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW { 302h, at 30 (4th ed. 2014).
1d. at 31.



The main problem with the incipiency doctrine is identifying the precise moment when
nascent conduct transforms into a true threat to competition. At what market share should a firm
without monopoly power be concerned about triggering an incipient violation through its
otherwise lawful conduct? | have often talked about what Friedrich Hayek calls the knowledge
problem that hampers regulators trying to predict the future, particularly in fast-moving
industries.** The Commission’s expressed interest in pursuing incipient antitrust violations
under Section 5 would only exacerbate that problem.

Importantly, the Policy Statement’s combined claim of authority over conduct outside the
letter of the antitrust laws, invocation of incipiency, and vague limitations about when to use
Section 5 for conduct reachable under the antitrust laws raises the specter of the FTC using that
authority to rewrite well-settled areas of antitrust law. The Statement’s third principle gives the
Commission wide latitude to pursue under Section 5 conduct that it considers insufficiently
addressed by the antitrust laws. Under that principle, the Commission is merely “less likely” to
use Section 5 in those circumstances. That leaves the Commission with a tremendous amount of
leeway to pursue Section 5 claims when the antitrust laws have already established the
boundaries of legal conduct. For example, the Commission can take the same approach it did in
the Intel case, which is to allege that conduct, such as loyalty discounts or bundling, is a Section
2 and/or a Section 5 violation.*® Even worse, perhaps, if the Commission believes the Section 2
case law in a given area is too restrictive, it can recast the same conduct as a Section 5 violation,

with a lower liability standard. For example, the Intel complaint included an assertion to the

1 See, e.g., Maureen K. Ohlhausen, Comm’r, Fed. Trade Comm’n, Regulatory Humility in Practice, Remarks before
the American Enterprise Institute, at 3-4 (Apr. 1, 2015),
https://www.ftc.gov/system/files/documents/public statements/635811/150401aeihumilitypractice.pdf.

2 In Intel, the Commission’s complaint identified the same conduct—including the offering of loyalty discounts to
key customers—as violating both Section 5 and the Sherman Act. See In re Intel Corp., FTC File No. 061-0247,
Complaint, at 17 (Dec. 16, 2009), https://www ftc.gov/sites/default/files/documents/cases/091216intelcmpt.pdf.




effect that no showing of a dangerous probability of recoupment is necessary to make out a
predatory pricing-type claim under Section 5.** Notably, the Commissioners supporting the
Policy Statement did not disclaim Intel. In fact, the Chairwoman repeatedly emphasized that the
Statement changes nothing about the Commission’s modern approach to Section 5.

Another reason to narrow the scope of Section 5 is the need to avoid false positives—that
is, the condemning of business conduct that is procompetitive or competitively neutral—as well
as the chilling of efficient conduct. Putting aside the invitation to collude cases, the
Commission’s standalone Section 5 cases over the past decade have been focused virtually
entirely on the technology space. That includes Intel, N-Data, Bosch, and Google/Motorola
Mobility. It is in the technology space where our application of any competition law—whether it
is the Sherman Act or the FTC Act—is going to be most challenging, given the dynamic nature
of competition in that area. The Commission therefore ought to tread extremely lightly in that
space. Otherwise, it runs a serious risk of chilling innovation in what are arguably some of the
most important industries in our economy.

The expansive Policy Statement also raises significant concerns for our dual antitrust
enforcement framework. Principles of fairness and predictability require that we seek to
minimize divergence in liability standards between the two agencies resulting from enforcement
of Section 5. Only where the risk to competition is the greatest should we have any type of
divergence in such standards. Otherwise, firms may face liability (or not), depending solely on

which agency reviews their conduct. This could transform the FTC and DOJ’s informal

3 See id. at 9 (“Although it is not a necessary element under a Section 5 claim, Intel as a monopolist is likely to
recoup any losses that it suffered as a result of selling any of its products to certain OEMs below cost.”).



clearance process from a matter of administrative efficiency to a deciding factor in finding firms
liable for certain types of conduct.

| appreciate the concerns that proponents of the SMARTER Act™* have raised regarding
any increased leverage the FTC gains from the prospect of Part 111 proceedings and the potential
for differing liability standards across the two antitrust agencies. Those concerns have even
more resonance following the Commission’s issuance of the expansive Policy Statement, which
will only widen divergent legal standards between the FTC and DQOJ, as the former explores the
outer reaches of statutory authority that the latter does not share.

IV. A Greater Focus on True Harms to Competition

Any use of the Commission’s standalone Section 5 authority should be focused on true
harms to competition. | have advocated that the Commission use Section 5 only in cases of
substantial harm to competition. However, the more fundamental point that the Commission
should pursue harm to competition or the competitive process bears emphasis here. An overly
broad reading of harm to competition has already allowed the Commission to condemn acts that
have no effect on, or do not flow from injury to, market forces.

In past Section 5 cases, if the Commission perceived that the impugned conduct raised
price, diminished choice, or reflected any other negative market outcome, the agency seemed to
believe that competition itself had been harmed. Whether it was the oligopolistic
interdependence pursued in the Ethyl or Boise Cascade cases, or the harm allegedly caused by a
monopolist in a market in which it did not actually compete, as in Official Airline Guides, the

Commission sought to apply Section 5 to conduct that the appellate courts ultimately held did

1 Standard Merger and Acquisition Reviews Through Equal Rules Act, H.R. 2745, 114th Cong. (2015); S. 2102,
114th Cong. (2015).



not harm competition or the competitive process.* This trio of appellate losses from the 1980s
makes clear that the Commission does not enjoy free rein to find companies liable under Section
5. Standalone Section 5 theories that purport to condemn behavior that does not harm
competition or the competitive process run afoul of this case law. The Policy Statement’s failure
to discuss, or even cite this precedent, is a fundamental flaw.

More recent Commission forays into Section 5 territory reveal that this lesson may not
have been fully appreciated. Although a full treatment of the more recent cases is beyond the
scope of this statement, suffice it to say that | am not convinced that cases such as N-Data, Intel,
Bosch, and Google/Motorola Mobility involved harm to competition or the competitive process,
as one would define such harm under the antitrust laws. Rather, those cases seemed to involve
conduct with perceived detrimental effects on consumers and/or individual competitors.
Although the Commission routinely couches its Section 5 cases in terms of harm to competition,
simply using such nomenclature does not render such characterizations accurate. Thus, any
future use of the Commission’s standalone Section 5 authority ought to be scrutinized to ensure
that it is focused on true harms to competition, as the case law requires.

V. One Option: Improve on the 2015 Policy Statement

If the 2015 Policy Statement remains the starting point for the agency’s Section 5

enforcement policy, | would recommend that a future Commission improve on the Statement.

Regardless of how broadly that Commission reads Section 5—and, obviously, | would like to see

15 See E.I. du Pont de Nemours & Co. v. FTC, 729 F.2d 128, 138-39 (2d Cir. 1984) (Ethyl) (rejecting notion that the
FTC could “whenever it believed that an industry was not achieving its maximum competitive potential, ban certain
practices in the hope that its action would increase competition”); Boise Cascade Corp. v. FTC, 637 F.2d 573, 582
(9th Cir. 1980) (“[T]o allow a finding of a section 5 violation on the theory that the mere widespread use of the
[delivered pricing] practice makes it an incipient threat to competition would be to blur the distinction between
guilty and innocent commercial behavior.”); Official Airline Guides, Inc. v. FTC, 630 F.2d 920, 927 (2d Cir. 1980)
(raising concerns that enforcement of the FTC’s order would allow the FTC to delve into “social, political, or
personal reasons” for a monopolist’s refusal to deal and to substitute its own business judgment for that of the
monopolist in any decision that arguably affects competition in another industry).



such reading be as narrow as possible—it ought to pursue an enforcement policy statement that
is both developed and presented in a more suitable manner than the one issued last year.

With respect to the development of any future statement, the Commission should
establish a better process. In my dissent from the Policy Statement, | noted the lack of internal
deliberation and external consultation surrounding the Statement—as opposed to the topic of
Section 5 more generally. In particular, the Commission’s lack of interest in any public input
troubled me. Many, including former Chairman Pitofsky, had urged the Commission to seek
public comment on any proposed Section 5 policy statement before adopting it.** Doing so here
would have allowed the Commission to receive input from key stakeholders, including Congress,
the DOJ, the business community, and the antitrust bar on this particular policy formulation.
Such input would have helped ensure that the Commission is offering durable and practical
guidance around the fundamental question of whether and when this agency will reach beyond
well-settled principles of antitrust law to impose new varieties of UMC liability. It would also
have allowed more careful consideration of how this expansive policy may be viewed by other

antitrust regimes around the world."’

16 See, e.g., Transcript of Fed. Trade Comm’n Workshop, Section 5 of the FTC Act as a Competition Statute at 67
(Oct. 17, 2008), https://www.ftc.gov/sites/default/files/documents/public events/section-5-ftc-act-competition-
statute/transcript.pdf (“If the FTC, by the way, is going to publish a rule along this line or any line, it should be put
out for public comment so that people can react to it.”) (Robert Pitofsky); U.S. Chamber of Commerce, Unfair
Methods of Competition under Section 5 of the FTC Act: Does the U.S. Need Rules ““Above and Beyond Antitrust?,
CPI ANTITRUST CHRONICLE 8-9 (Sept. 2009) (“Any additional movement toward the use of Section 5 should be
preceded by hearings and substantial time for debate among the antitrust community to ensure appropriate notice
and guidance is provided to the business community and other interested constituents.”).

17 See, e.g., James J. O’Connell, Section 5, 1914, and the FTC at 100, 29 ANTITRUST 5, 6 (Fall 2014) (“[T]he FTC
does not operate in a vacuum but rather as part of an international enforcement community, the newer members of
which study very closely the practices and policies of more experienced agencies. . . . [I]n the absence of clear
limiting principles the FTC runs the risk of its [standalone Section 5] enforcement being seen by newer agencies as
following a kind of “We know it when we see it” approach, one which translates into other languages and cultures all
too easily as a kind of implicit endorsement of arbitrary exercises of agency power.”).




With respect to the substance, any future policy statement on Section 5 should also
provide more guidance to businesses subject to the FTC Act. The August 2015 Policy Statement
left unanswered many important questions. In fact, divergent readings of the Statement by its
signatories within days of its issuance demonstrated just how ambiguous it is.*® Further, the
client alerts issued by the antitrust bar since the Statement was issued make it clear that the bar
also sees little in the Statement to help them counsel their clients.*® 1 also agree with the opinion
expressed by the U.S. Chamber of Commerce that the Policy Statement is “disappointing as it
fails to establish an objective standard that closes the door to varying interpretations.”?

Moreover, unlike the detailed analysis in the Commission’s policy statements on

deception and unfairness on the consumer protection side,?! the UMC statement failed to

18 Chairwoman Ramirez argued that the Statement was merely reaffirming the principles used by the Commission in
Section 5 cases, while then-Commissioner Wright argued that the Statement significantly restricted the
Commission’s use of Section 5. Compare Edith Ramirez, Chairwoman, Fed. Trade Comm’n, Address before
George Washington University Law School Competition Law Center, at 6 (Aug. 13, 2015),
https://www.ftc.gov/system/files/documents/public statements/735411/150813section5speech.pdf (“Our policy
statement today simply makes these time-honored principles explicit; it does not signal any change of course in our
enforcement practices and priorities.”), with Kelly Knaub, FTC Commissioner Joshua D. Wright to Step Down,
COMPETITION LAW360 (Aug. 17, 2015) (“Wright . . . praised the agency’s decision to embrace a rule-of-reason type
of test for Section 5, calling it a ‘significant constraining force’ that, in his view, controversial cases such as ones
brought against Intel Corp. and [N-Data] would not have survived.”).

19 See, e.g., Nixon Peabody LLP, FTC Issues Unprecedented but Vague Guidance on Unfair Methods of
Competition, at 1 (Aug. 20, 2015) (“It turns out that the guidance is significant only because it is the first guidance
that the FTC has issued regarding enforcement under Section 5 of the FTC Act.”); King & Spalding, FTC Issues
Statement on “Unfair Methods of Competition” Prohibited by Section 5 of the FTC Act, at 2 (“At bottom, the FTC
seems to have missed an opportunity to provide businesses with meaningful guidance in a controversial area of its
enforcement authority.”); Skadden, Arps, Slate, Meagher & Flom LLP, After Long Debate, FTC Issues Only
General Principles Regarding Section 5, at 1 (“Those anxious for guidance . . . will not find the FTC’s statement on
Section 5 wholly satisfying.”); Crowell & Moring, Federal Trade Commission Issues Policy Statement on Unfair
Methods of Competition, at 2 (“It offers little that the Commission has not stated previously in the context of
enforcement actions brought over the past decade.”); Morrison & Foerster LLP, Key Take-Aways from the FTC’s
New Section 5 Statement, at 2 (“The Statement . . . does not disappoint those who expected little guidance.”).

% .S. Chamber of Commerce, Statement on the FTC’s Section 5 Authority (Aug. 13, 2015), available at
https://www.uschamber.com/press-release/statement-the-ftc-s-section-5-authority.

2! See Fed. Trade Comm’n, Commission Statement of Policy on the Scope of the Consumer Unfairness Jurisdiction,
104 F.T.C. 1070, 1071 (1984) (appended to In re Int’l Harvester Co., 104 F.T.C. 949 (1984)) [hereinafter Unfairness
Statement], http://www ftc.gov/bcp/policystmt/ad-unfair htm; Fed. Trade Comm’n, Policy Statement on Deception
(appended to In re Cliffdale Assocs., Inc., 103 F.T.C. 110, 174 (1984)), http://www ftc.gov/bcp/policystmt/ad-

decept.htm.
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mention, much less grapple with, the existing case law. As | previously noted, the courts
repeatedly rebuffed the FTC when it last tried to assert broad Section 5 authority.?> The UMC
statement included no examples of either lawful or unlawful conduct to provide practical
guidance on how the Commission will implement its enforcement policy. As just one example,
it did not explain why invitations to collude, which the Commission has pursued since issuing
the Policy Statement, are considered an unfair method of competition.

Let me also briefly address one of the objections that | have heard to a more detailed
Commission policy statement. In her speech announcing the Policy Statement, the Chairwoman
rejected the notion of issuing “a detailed and comprehensive code of legitimate business
conduct.”?®* However, that is not what agency stakeholders, including Congress, have sought
from the Commission. Rather, those parties have asked for something more along the lines of
the Unfairness and Deception Statements—in terms of both guidance and constraint on future
agency discretion.

The current statement offers three general principles, which leave unanswered several
key questions. For example, although the first principle calls for the Commission to be guided
by the promotion of consumer welfare, it is not clear whether the agency will use the same
definition of consumer welfare under Section 5 as under the antitrust laws. It does not specify
what types of consumer harms the Commission will pursue as standalone Section 5 violations.
As discussed above, it is not at all clear that the harms the Commission has pursued in the name

of Section 5 have in fact been true harms to competition.

%2 See supra note 15.

% Ramirez, supra note 18, at 6.
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With respect to the second principle, the Statement does not explain in what way “a
framework similar to the rule of reason” differs from a traditional rule of reason analysis. In her
speech announcing the Statement, the Chairwoman stressed that the majority was using the term
“rule of reason” in its “broad, modern sense.”** She then went on to discuss only the quick-look
or abbreviated rule of reason analysis. This raises the question of whether a quick-look analysis
will be the default standard for all standalone Section 5 cases. Likewise, the Policy Statement
does not clarify whether it will mandate a true balancing of the harms and efficiencies, as we
would do under the rule of reason (at least in theory). Also, as the U.S. Chamber of Commerce
observed shortly after the issuance of the Policy Statement, although the rule of reason standard
may be acceptable for the antitrust laws, Section 5 needs a more stringent standard.”

Turning to the Statement’s third and final principle, it states that the Commission is “less
likely” to pursue under Section 5 conduct that it considers insufficiently addressed by the
antitrust laws. The Statement does not identify what factors the Commission will consider in
making such a determination. The 2015 Statement raised many important, unanswered questions
that a future Commission ought to address in any subsequent policy statement.

VI. My Proposed Section 5 Framework

Finally, rather than using the 2015 Policy Statement as the starting point for any future
guidance on Section 5, | would like to see the Commission employ an analytical framework
similar to the one I proposed in 2013. At the time, | proposed six factors to be included in any
Section 5 policy statement issued by the Commission.?® | based my proposed Section 5

framework on the principles and underlying philosophy expressed in Executive Order 12866 (the

#1d.at 7.
% See U.S. Chamber of Commerce, supra note 20.

% See Ohlhausen, Principles of Navigation, supra note 2, at 7-15.

12



Order), which established a regulatory philosophy and twelve principles of regulation for use by
federal agencies in deciding whether and how to regulate.?” President Clinton issued the Order
in 1993, and although it has been supplemented and amended since then, the philosophy and
guiding principles remain in effect and relevant today. At its core, the Order seeks to ensure that
a regulation does more good than harm for the public by requiring a federal agency to identify a
significant market failure or systemic problem, to evaluate alternative approaches to regulation,
to choose the regulatory action that maximizes net benefits, to base the proposal on strong
economic evidence, and to understand the expected effects of the regulation on those who bear
the costs of the regulation and those who enjoy its benefits. Employing these principles to
develop Section 5 guidance will help the Commission achieve transparency, predictability, and
fairness in its enforcement efforts.

A. Factor 1: Substantial Harm to Competition

The FTC’s UMC authority should be used solely to address substantial harm to
competition or the competitive process, and thus to consumers.?® The substantiality requirement
I proposed would mirror the one in our Unfairness Statement on the consumer protection side,
which states that the consumer injury must be substantial for the agency to pursue an unfair act
or practice claim under Section 5.2 Our enforcement efforts on the competition side of Section

5 should likewise focus solely on substantial harms to ensure both that we are properly allocating

2 Exec. Order 12866, Regulatory Planning and Review, 58 Fed. Reg. 51,735 (Sept. 30, 1993), supplemented by
Exec. Order 13563, 76 Fed. Reg. 3,821 (Jan. 18, 2011). See also Ohlhausen, Principles of Navigation, supra note 2,
at 5-7.

% This proposed factor takes into account both actual and likely harm to competition. That is, there may be
circumstances in which all of my proposed Section 5 criteria are met, except that the substantial harm has not yet
taken place. In such cases, the Commission ought to intervene only if there is a high likelihood of the harm taking
place. I have in mind a standard of likelihood that is comparable to the “dangerous probability of success” element
in attempted monopolization claims.

% See Unfairness Statement, supra note 21, at 1073.
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our scarce resources and that we are not pursuing matters with high legal and political risks for
little consumer benefit.

B. Factor 2: Lack of Procompetitive Justification/Disproportionate Harm Test

I grounded my second proposed factor in the need to avoid false positives. The tendency
to deter the use of some new, efficient business practice has been a recurring problem in the
history of Section 5.*° Even recently, the Commission’s action in the Intel*! case that targeted
above-cost discounting has been strongly criticized for its potential for chilling procompetitive
business conduct.®* The FTC thus should challenge conduct as an unfair method of competition
only in cases in which: (1) there is a lack of any procompetitive justification for the conduct;* or
(2) the conduct at issue results in harm to competition that is disproportionate to its benefits to
consumers and to the economic benefits to the defendant. The disproportionate harm test would

focus our UMC enforcement on conduct that is most likely to harm competition. It also avoids

%0 See, e.g., Herbert Hovenkamp, The Federal Trade Commission and the Sherman Act, 62 FLA. L. REV. 871, 874
(2010) (“Reaching beyond what the Sherman Act reaches is likely to condemn practices that are not economically
harmful and that might even benefit consumers. Indeed, historical experience provides considerable warrant for that
position.”) (discussing FTC v. Brown Shoe Co., 384 U.S. 316 (1966)); id. at 885 (“The FTC’s contemplated relief
[in Intel] may lead the FTC down the same unfortunate road it travelled in the 1970s and earlier, when the FTC
condemned practices that really were not anticompetitive. In the process the actions benefitted competitors but
caused consumers more harm than good.”).

1 In re Intel Corp., FTC File No. 061-0247, Complaint, at 17-18 (Dec. 16, 2009),
http://www.ftc.gov/os/adjpro/d9341/091216intelcmpt.pdf (alleging monopolization, attempted monopolization,
unfair methods of competition, unfair acts or practices, and deceptive acts or practices violations).

%2 See, e.g., Hovenkamp, supra note 30, at 894 (“An injunction against practices that are clearly exclusionary and
have little social value is one thing, but an order requiring Intel to refrain from bidding aggressively for additional
sales in the way that any rational firm would is likely to benefit mainly Intel’s rivals at consumers’ expense.”);
Joshua D. Wright, An Antitrust Analysis of the Federal Trade Commission’s Complaint against Intel, ICLE Antitrust
and Competition White Paper Series, at 25 (June 8, 2010),

http://papers.ssrn.com/sol3/papers.cfm?abstract id=1624943 (“[T]he novel use of Section 5 power against Intel will
properly be seen as boundless, and firms will refrain from welfare-enhancing discounts and other pro-consumer
behavior accordingly.”).

* This is the standard that former Commissioner Wright proposed in 2013. See Joshua D. Wright, Comm’r, Fed.
Trade Comm’n, Proposed Policy Statement Regarding Unfair Methods of Competition under Section 5 of the
Federal Trade Commission Act (June 19, 2013),
http://www.ftc.gov/speeches/wright/130619umcpolicystatement.pdf.
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attempts to balance precisely procompetitive and anticompetitive effects that are based on after-
the-fact evaluations of conduct whose effects on consumers and competitors, as well as the firm
itself, may have been unclear when undertaken. The more demanding this test, the more
confidence we will have that we are challenging conduct that is something other than
competition on the merits.

C. Factor 3: Avoiding/Minimizing Institutional Conflict

My third proposed factor is a requirement to avoid, or at least minimize, institutional
conflict in pursuing standalone Section 5 cases. In particular, the Commission should avoid
imposing different liability standards on business conduct than does the DOJ Antitrust Division,
which also enforces the Sherman and Clayton Acts, but not Section 5. Nor should the FTC use
its Section 5 authority to rehabilitate a deficient Sherman or Clayton Act claim. If there is a
viable claim under those Acts that the FTC can pursue for a particular type of conduct, then the
Commission should not use Section 5 in such a case. The antitrust laws, as currently interpreted
by the courts, likely cover virtually all the anticompetitive conduct that we should want to reach.

Further, before pursuing a standalone Section 5 case, the FTC ought to assess whether it
is best or particularly well situated to address the conduct at issue. We should ask whether other
government entities, such as the federal courts, the Patent and Trademark Office, or the
International Trade Commission, are better able than the FTC to address the conduct. The
Commission should also look beyond other government entities and consider whether market
responses, self-regulation, or private suits for contract breaches, business torts, or Lanham Act
violations, to name just a few, can achieve the same ends equally or more effectively than a

standalone Section 5 action.
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D. Factor 4: Grounding Section 5 Enforcement in Robust Economic Evidence

My fourth proposed factor goes to the evidence required for any Section 5 enforcement
action. We should anchor any effort to expand Section 5 beyond the antitrust laws in robust
economic evidence that the challenged practice is anticompetitive and reduces consumer welfare.
Prior to filing an enforcement action targeting particular business conduct, the agency, through
its policy research and development efforts, should acquire substantial expertise regarding such
conduct and its effects on consumer welfare.

E. Factor 5: Use of Non-Enforcement Tools as Alternative to Section 5

My fifth proposed factor calls for the agency to consider its non-enforcement tools as an
alternative to any Section 5 enforcement. The FTC has often sought to address a competitive
concern in the marketplace via its many non-enforcement tools, such as conducting research,
issuing reports and studies, and engaging in competition advocacy. The Commission should
consider its non-enforcement options not only because they may offer the most efficient and
effective routes to reducing competitive problems but also because their use will minimize
conflicts between the FTC’s Section 5 authority and the authority of other federal agencies —
including in particular the DOJ — over the same conduct.

F. Factor 6: Providing Clear Guidance on the Scope of Section 5

My final proposed factor would require the FTC to provide clear guidance in the Section
5 area. Fundamentally, this means that a firm must be reasonably able to determine that its
conduct would be deemed unfair at the time it undertakes the conduct and not have to rely on an
after-the-fact analysis of the impact of the conduct that was not foreseeable. Beyond a policy
statement of some kind, | called for the Commission to take additional steps in the interest of

transparency when it brings a standalone Section 5 case. First, the Commission ought to explain
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why the particular conduct at issue is best addressed by Section 5. That is, the agency ought to
identify the institutional advantages of the FTC as an agency and those of Section 5 as a statute
that justify the application of Section 5 to the particular conduct. Second, the agency should
explain why the antitrust laws could not reach the conduct at issue. Finally, in the interest of
providing clear guidance and avoiding doctrinal confusion, the Commission generally should not
pursue particular conduct as both an unfair method of competition and an unfair or deceptive act
or practice, without clearly spelling out how particular alleged conduct meets each of the
elements of a UMC and a consumer protection claim.
VII.  Conclusion

The business community, the antitrust bar, and Congress will ultimately be the judges of
the 2015 Section 5 Policy Statement—in terms of both the guidance it may (or may not) provide
and any limitation it may put on the Commission’s Section 5 authority. Did the Statement
provide what the courts have demanded, which is a “workable standard” *“for what is or is not to
be considered an unfair method of competition under 8 5” or will the Statement instead lead to
“uncertain guesswork rather than workable rules of law”?** 1 believe the latter scenario is the
much more likely one. Although the Statement gave the agency nominal cover with respect to
Congressional and other stakeholders’ interest in some type of Section 5 policy statement, |
believe Congress should and will continue to keep a very close eye on the Commission and its
use of Section 5.

| appreciate the opportunity to provide my views to the Subcommittee on this important

policy issue.

* ETC v. Abbott Labs., 853 F. Supp. 526, 535-36 (D.D.C. 1994) (“The Second Circuit stated emphatically that
some workable standard must exist for what is or is not to be considered an unfair method of competition under § 5.
Otherwise, companies subject to FTC prosecution would be the victims of ‘uncertain guesswork rather than
workable rules of law.””) (quoting E.I. du Pont de Nemours & Co. v. FTC, 729 F.2d 128, 139 (2d Cir. 1984)).
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