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Our nation is the world’s unquestioned leader on technology. We are the world’s
unquestioned leader in the data economy. And yet we are almost alone in our lack of meaningful
protections for this infrastructure. We lack a modern data security law. We lack a baseline
consumer privacy rule. We lack civil rights protections suitable for the digital age. This is a
landscape ripe for abuse.

Now it is time to act. Today, we are beginning the hard work of considering new rules to
protect people from unfair or deceptive commercial surveillance and data security practices.

My friend Commissioner Phillips argues that this Advance Notice of Proposed
Rulemaking (“ANPR”) “recast[s] the Commission as a legislature,” and “reaches outside the
jurisdiction of the FTC.”! I respectfully disagree. Today, we’re just asking questions, exactly as
Congress has directed us to do.? At this most preliminary step, breadth is a feature, not a bug. We
need a diverse range of public comments to help us discern whether and how to proceed with
Notices of Proposed Rulemaking. There is much more process to come.

In 1975, Congress passed the Magnuson-Moss Warranty—Federal Trade Commission
Improvement Act (the “Magnuson-Moss Act”).? That Act made explicit the Commission’s
authority to prescribe rules prohibiting unfair or deceptive trade practices. It also set out steps for
doing so, including providing informal oral hearings with a limited right of cross examination,
which were consistent with best practices of that time.* In the decade following its passage, the
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Together with Congress’s modest amendments to this process in 1980° and 1994, federal
law now gives us a clear roadmap for this work.® We will follow it to the letter.

The bipartisan American Data Privacy and Protection Act (ADPPA) is the strongest
privacy bill that has ever been this close to passing. I hope it does pass. I hope it passes soon.
What Chairman Frank Pallone, Ranking Member Cathy McMorris Rodgers, Senator Roger
Wicker and their colleagues have accomplished is formidable and promising.

This ANPR will not interfere with that effort. I want to be clear: Should the ADPPA pass,
I will not vote for any rule that overlaps with it. There are no grounds to point to this process as
reason to delay passage of that legislation.

Turning finally to the substance of the ANPR itself: It is a priority for me that the
Commission, throughout this rulemaking process, stays focused on the needs of people who are
most at risk of being left behind by new technology in the modern economy.’ So while I will be
interested in answers to all of our questions, I am keenly interested to learn about:

1. Emerging discrimination issues (Questions 65—72), especially from civil rights experts
and affected communities. I agree with Commissioner Slaughter and Chair Khan that our
unfairness authority is a powerful tool for combatting discrimination.'® It clearly is.'!
Given significant gaps in federal antidiscrimination laws, especially related to internet
platforms and technology companies,'? I believe the Commission must act to protect
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people’s civil rights.

2. The mental health of kids and teens (Question 17), especially from youth development
experts and psychologists. A growing body of evidence suggests that teenagers,
particularly teenage girls, who spend more than two or three hours daily on social media,
suffer from increased rates of depression, anxiety, and thoughts of suicide and self-
harm.!?® This is a nuanced issue, and peer-reviewed research is still developing.'* But this
nuance does not diminish the urgency of this work, and in fact heightens our need for
comments on it. [ appreciate especially the partnership of Commissioner Wilson in this
area.

3. How to protect non-English speaking communities from fraud and other abusive data
practices (Question 58), especially from affinity groups, internet platforms, and experts in
fraud prevention practices. We know that many non-English language communities are
disproportionately targeted in the offline world, and I am worried the story is even worse
online. I’d like to hear more about how new rules might encourage more effective
enforcement by both the Commission and private firms against scams and fraud.

4. How to protect against unfair or deceptive practices related to biometrics (Questions 37—
38). A new generation of remote biometric technology is transforming our ability to
move in public with some semblance of privacy. I’d welcome proposals for how rules
may address and prevent abuse and harmful invasions of privacy.

I want to recognize Commissioner Slaughter for her early vision on this rulemaking
process, > Chair Khan for her leadership in moving this effort forward, and all the agency staff
who worked on it. Although my Republican colleagues are voting against this ANPR, I want
them and the public to know I’1l still seek their input throughout the process that follows.

I am most grateful to the members of the public, civil society, and small businesses
community who will take the time to comment on this ANPR. We need your input. We will read
it carefully and with interest.
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