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; Fede'nl Trade Commission

"?B% Po o Nl = AR £
U Thig+lette <:esponds to the requést of Robert P. Stone,
.D‘v former acting executive director of Peer Review.
¢ Organizations ‘of Ohio Poundation (%PROOE"), for an informal FTC%{
staff advisory opinion concerning the lggality under the
‘“*antitrust laws of the:formation of PROOF and its plans to bid for
s  contract .with: the U.S. Department of Health and Human Services
}{'HHS') ‘to’serve as .the Peer Review Organization ("PRO®) for Ohio
3 underathefuedicare program. I apologize for the delay in our
L response & Although -we do not have- enough information to provide
% a definitivexresponse to PROOF's request, we can provide some
‘general/guidance on’ the applicable 1egal p:inciples, which I hope
you will: £ind’ usgfu”" ol £y ,
) , e (e ,

‘ﬂttﬁls ‘our” nderstanding tbat PROOP is a non—profit
?corporation formed by Ohio's nine- existing Professional Standards
. Review;Organizations- ("PSROs"):.in order to establish an. :
organization eligible to serve as .a PRO.~ PROOF's formation was )
«prompted by Federal legislation establiihing a8 new system for . §
vpeenreview ‘under:.the Medicare program.-- That 'legislation, among -
other@things, ;replaces the prior system of PSROs, which generally
it Pperformed’ Medicare peer review within local or regional areas,
«with- PROsfgwhich will generslly be responsible for Medicare peer
% <review, for'an entire state.< PROOF - {(as well as the ‘state medical
‘society,nin -allslikelihood, “and perhaps. other organizations)
‘1ntendaet 1d £o: the PRO contract.for Ohio._,HHs‘is expected to

.

S S ';f’ﬁﬁigt ] 8 N S
k Peer RevieW1Imptovement Act’of” 1982. Pub. L.§97-248. sec. 141;;
et‘se-‘d?SGqStat. *324,:381:(1982) : (to.be:codified at 42. L
BU.S.Corn 5§87 1320c'to 1320c-12 and other~scattered sections. of
g2 U.s*c.rﬁgg;Peer review® .under the Medicare program is the
ireview bxgphyaicians of ,the“health, care,servicesaptovided by
physic anagiother health*carefpractitionera,«and ‘institutions
such¥as; hospitals,i:o ensure“thatsservices;for.which Medicare
pEOY des complete -0~ pa:tialﬁreimbursement’are medically»nw“-
necessary fmeets: tofessional’Qualit¥ gtandards;i¥and. are‘“ =
provided;intangefficient and econom cal.manner.j?Such peer ;g
eview«sometimeshresults in:the. complete*o:gpartial denial ot
?gblaim:§o uedicare payments’submitted>by ,
natitu o] e
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awgtd,the P by July 1,/,1984, sc that the ' .ap .
;contractor can begin operations-as a PRO by October 1, 1984. ' PRO
.contracts will have a term of two years, and may be renewed at
their expiration. . b .sussspdpses cdn oy fap oo !
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: .Should PROOF -become the PRO for Ohio, 'it expects to ST TR
subfontract’ (at. least  initially) .with Ohio's nine existing PSROs .7
forthe performance of Medicare peer review in their respective. . -
egional service-areas.s PROOF will also arrange (through ’
subcontract or .otherwise)  for Medicare peer review to be
‘g’ performed in areas not within the service area of any existing
<+ PSRO¢%, PRCOF will remain responsible for ensuring that Mediczr»
sipeer review in Ohio, whether conducted by itself or by
#;, 8subcontractors, is conducted in accordance with Federal statutory
“and; regulatory standards, and with standards established in
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‘ ,‘PROOF}s”contractﬁwi:hVEHS,Qﬁﬁfgﬁnﬁi,J”ﬁjgﬁ" S T
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“e5§g28hould PROOF -not be selected as the PRO for Ohio, the PSROs ?j,
that’ formed PROOF will be.free to perform peer review under - - ¥
?subcontract_fct‘the organization awarded the PRO contract. : 4
- Furthermore, PSROs or groups of PSROs participating in PROOF are. %
&
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ﬁgnot_prohibited from submitting, additional bids for the Ohio PRO
Hi¥contract  in competition with PROOF.: :.. i - ' o
¥ o S, To "assess whether significant antitrust risks exist with
wi regard to PROOF's planned activities; we first considered whether -
B Z7PROOF s formation and propoged‘conduct are impliedly exempt from
r the Federal antitrust laws.” . Our analysis indicates that they - .
'~ probably are not, : The United States Supreme Court stated in S
National Gerimedical Hospital & Gerontology Center v, Blue Cross
-of Kansas City, 452 U.S..378, 388=-89 (1981), that implied repeal.
. of the antitrust laws "is .not favored, - and can be justified only ~.:"
by a ‘convincing showing of clear repugnancy between the antitrust '
% laws":and a subsequently- enacted.statutory scheme. ;Moreover, = . ;
» such¥implied repeal is to be recognized only. "to the minimum. : 7
yrextent ;necessary” ;to make” the subsequently enacted statutory  ~¥7
.~ 8cheme‘work.« We! are .unaware of any clear indication in the:: *
slegislative-history of the statutes providing. for Medicare peer:id ™
ke review: that.Congress- intended -to exempt-from antitrust immunity
'venturess such as-PROOFJy Nor» do.we  believe application:<of the
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antitrustglawsito; conductslikes that proposed. by; PROOF: would, e
interfe:agwithﬁimplementationgotgthe xoty{sphemefforyfgﬂ“J
Medicarejpeer; a8’ Congress i e T S §%“
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Ygoverning Mediczre pees

s;antitrust’ exemptions ;
AR T S SRR :

f1s{ygry§11ke1y§;hatﬁthe;;ptersfate“ﬁp; >
1trequirements; of:thetrele vFederal ¥
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“;%"Applicability&of the~antitrust;1§ws to .PROOCF°s - conducﬁ does
notvmean,; of icourse,  thatiit: iSuillegal -0nder those laws.: The
fcourts;recognize” that»'joint*ventures,: ‘such®as PROOF, often. ..
genhanci‘competition;by%c:eating&new prcluctsaoraservices, or V.o - o
Zincreasing:thetquantity orvimproving. theiquality:of ,existing hf,»i”éé;ﬁﬁﬁ

:
Vprcducts“o:,services;gahccotdingly, Jointiventures. are. pe:mitted ?\*;§§§
; ‘by;the*antitrustﬂlawScia most - circumstances;“ When' such joint . _fﬁijgﬁes

g ventures;appearstoiraise: competitive\cenceznsflthe essential...i. "% *'gﬁ?
~ R -

teaturesfbf ﬁhe?ventu:eva:eejudged .undegjtheu"rule of . reason.“f;. C
Aunder iwhich. the ‘potential;anticompetitive effects.of a joint: s Lo
"venture’ r“a’‘particular‘aspect-of:it, place the joint venture in
wiolation of.the:antitrust laws only.if those.effects are not .
“justified® by’ offsetting’p:ocompetitive benefits.?; A-joint.
venturey rdinarily will. be; ‘Jjudged. to: have violated the antitzust

laws only : afte: a carefuluconeideratic 'of its effects on
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5 proposed “conduct- is whether‘the . PROOF . 'Joint venture may. .. B
unreasonably . restrain trade by preventing or ‘avoiding ccmpetition i}
g-that would ‘otherwise have, existed between or. ‘among the PSROs that .
g2 founded . PROOF,+or. small groups -theéreof,. for designation as the
PRO, foriOhiogs without: ptovidingaoffsetting,pzocompetitive .
benefits(g;The‘statutory 8cheme* for: Medicare- peer review e Vg TG
contemplates. that; there:. should be competition for PRO designation T 4
where-feasible;; and that such ccmpetition would result in more . S
ffective Medicare;pee:*revie;g;ﬂ A \% e ‘. s g
& %&‘;&w D PG L et g e g u*,,;‘” Wk =. Ty I
4 Recent1§;5§§?$§ﬁdq olnt venture cases 1nvolving the R S
potential ‘competition®.doctrine,. though got perfectly analogous,. '4' a T
provide‘ sefnl guidance:o this question. Those cases indicate

Yasla

R R,

antitrust statutes-would be satlstied;ih this situatidh;, We .
‘express-noiview 2=l to whether, ‘or. how, Ohio's antitzus:kgeg
;‘statutes\wouldealso*apply\to PROOF's foxmaticn and ks oy

Gt .,_; P
compe Factivitfes a:ried‘out.in connection
B withs oint$ventu:es}that are not reasonably related:to. their“"
s effectivaitunctioningg(e.g.;{price £ixingsor.division of ¥ L.
. a:kets‘taagto non=venture salesvor«purchases)emay be p:i2
appropriately;condemned ; as&eper*se'rillegalitl e.}%judged;k
llegargvithaut“detailed“analysia of - their! comoetitive
£fects)s ‘bz@atmleast*a:e suspect!
sc utinysinderythejirulerofzreas

34 se Tenn COyAIINncCs 5 262, (1 acate-,.u
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that a: plaintiff in an antitrust su t.against PROOF, based on the ;
possibla loss of "potential. competition®. for PRO designation, . .’
"among Ohio's PSROs. would .have to demonstrate that: 1) two.or .
- more: Ohioc.PSROs, or.groups:of PSROS, each have the interest), :i:
dncentive, and. capability to competeieffectively: for PRO:
‘deaignatioh. g0 that.at.least.two would: likely. compete i
z;independently .for .PRO designation:!in Ohio absent: the PROOP-jolntv
ventures- 2) ‘the likely effect of. the PROOF, joint- venture is. toisuy
"eliminate such independent-efforts,’ or make. them: unlikely oriless
:vigorous; and.3); this adverse effect:on:such potentialiy 'ry St
:independent :afforts. is. competitively significant because’ few: WA
-other organizations’are capable of .effectively competing for: PRO‘
.designation in Ohio,”so ‘the competition for:PRO designation would b
+be less likely to - produce bids as attractive to.the Federal‘ 5

R
7 capable’ of;‘or would be interested in, competing effectively o
-an | independent" basis for PRO designation. .- Some of.Ohio’s.larger:
"PSROs, by.affiliating with:smaller PSROs and/or by recruiting new
= ’physician members:from outside their local .areas, could ‘giioain
conceivably. increase their memberships to meet: HHS. requirement

or designation as"physician—sponsored‘ organizations,u&which

-

\Pederal Trade Comm®n, 657 F. 2d 971 (eth Cir. 1981), cert.

'denied, ‘456 U.S..915 (1982)." The “"potential competition” .

f{vaoctrine has-been discussed (but not necessarily: endorsedf. ¥4
v the Supreme'cQurt“in several merger cases~broughtvunder¢ i

ook

‘:Section 7 of.the: Clayton Act, 15 U.S.C. § 18 (1976’ &.Supp

71981)::%See United States v. Marine Bancorporation, 418 U:S,

602,x623 =41:(1974)3-United States v. Falstaff: Brewing Corp. :

7410 U.S.1526,;531=37(1973) United.States v.:Penn-0lin>ChemI

§Co:?3378 ‘U S*”lSB,f168~l77 (1964) . iiWe believe theistandards ;¥

;establishedrin,theseacases ‘are relevant even-if. only:Sectio

J=321' and-2:of> the' Sherman. Act,- and not: Section- 7 of_the: Clayto

‘*Actvxwerexapplicable to PROOF'S proposed conduc < .
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~A"phys ) an—sponsored Pnnfmust‘bea.composedrof &

gu stantial'number“of411censed *doctors ..ﬂﬁengaged&1 th D
practica'of?medicine?or,zurgeryrin the: area'ﬁ'ervedwby' the'y
PRO;*andjthatsthoseidoctors:be, 'representat1veao£§thag§ﬁg§
practicing*pbyaiciansgin theTareas “i%42°0.5 c.a.rsslazoe-
(West31983); 49 Fed X Regh 720237207 (Febs, %27.«1984).
Hregulations’ de:1na:fsubstantia1§numberaﬁas atrleastglv
percent‘ofigh areg’ s‘physicians}gand-woul :
organizationszwith*memberships~o£qat%;east“zozpercent L) &
area s4physiciansato:provexthat&they*areﬁ'representativ
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¥ - 11 See 42 U.S.C.A. §§_1320c-1(1) (3), 1320c=2(b) (West 1983).

Larry D. Spencer 5=

enjoy first priority for selection as a PRO.% They might well
also be able to meet HHS requirements for "physician-access”
crganizationg, the other class of organizations eligible for PRO
designation. However, it is possible that those PSROs would
have difficulty administering a statewide peer review piagram, or
would not be interested in doing so even if they could.

. "HWe alsc cannot determine definitively whether the PROOF
joint venture would likely eliminate whatever potential there may
be for independent competitive efforts by Ohio's PSROs to seek
PRO designation. While there is no formal prohibition on such
efforts, foreclosure of such independent efforts may occur in
other ways, such as by dulling the incentives of individual PSROs
to initiate such efforts, or by a tacit understanding among them
that PROOF will be the sole mechanism through which they
collectively or individually will seek PRO designation.

Should any such foreclosure occur, it could have a
significant effect on competition for the PRO contract for
Ohio. Although it appears that a large number of organizations
theoretically may be eligible to become the PRO for Ohio, the
governing statutes give ®physician-sponsored” organizations, such
as PROOF and the state medical society, priority over others, and
place "payor organizations® such .as Blue Cross, Blue Shield, ard
commercial insurance companies at a iignificant disadvantaqge
compared to non-payor organizations. The statutory priority
system may effectively insulate PROOF from competition from non-
"physician-sponsored® organizations, leaving it with few
effective competitors. But even if PROOF's formation and
operation results in a reduction in the number of organizations
seeking PRO designation, this would not necessarily result in

PSROs each have only about 7 percent of Ohio's physicians as
mensers.

8 The importance of this priority is discussed infra p. S.

9 sSee 42 U.S.C.A. § 1320c-1(1) (B) (West 1983); 49 Fed. Reg. 7202,
7737 {(Feb. 27, 1984).

10 you have informed us that prior to PROOF‘'s formation, none of
Ohio’s PSROs showed interest in seeking PRO designation, and
‘that they felt they were not capable of assuming PRO

- functions on their own.

© HES intends to evaluate proposals submitted by organizations
< competing for PRO-.designation on a 1500-point scale, with
ot ptopqgals;of"physician-sponsored' organizations awarded 100

'vb?qqg.pqints;
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antitrust liability. Although a substantiai lessening of
competition might be inferred from a substantial reduction in the
number of competitors (such as from three or four to two), PROOF
could seek to show that the vigor and effectiveness of the
competitive process would not be adversely affected.

- In summary, whether or not PRCOF's formation and proposed
conduct will unreasonably restrain competition for the PRO
contract for Ohio involves several factual questions for which
the answers are not apparent, given the information currently
available to us. As we have indicated, any challenge to PROOF's
operation would require substantial evidence on each of a number
of critical elements. Only if all were present would a violation

be found.

The discussion above is limited to PROOF's formation and
proposed conduct as to Medicare peer review. Any determination
of the legality of PROOF's formation and proposed conduct as to
Medicare peer review would not necessarily apply to any
activities related Eo non-Medicare peer review that PROOF may
wish to engage in.1

We have set forth above what- we consider to be the potential
antitrust risks involved in PROOF‘’s plan to seek designation as
the PRO for Ohio. The significance of those risks depends on
factual questions that we could fully resolve, if at all, only
after extended inquiry. The information we now have does not
give us strong reason to believe that PROOF's formation, or its
plan to seek designation as the PRO for Ohio, would be illegal
under the Federal antitrust laws. We hope that the preceding
discussion will help PROOF determine whether and hovw it can
implement its plans to seek PRO designation, and operate as the
PRO for Ohio if selected, in compliance with the antitrust laws.

12 14 particular, PROOF should take precautions to avoid
promotion of, or involvement in, agreements among the PSROs
that founded PROOF that unreasonably restrain whatever
competition there may be, or may develop in the future, among
those PSROs to perform non-Medicare peer review. .
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This letter reflects informal staff guidance. The staff
reserves the right to reconsider this opinion and, with notice to
the requesting party, to rescind this opinion if the public
interest so requires. In addition, under Section 1.3(c) of the
Commigsion®s Rules of Practice, the Commission is neither bound
by -this advice nor foreclosed from taking action regarding the

conduct in gquestion.

Sincerely yours,
&fm & > SYV

Arthur N. Lerner
Assgistant Director




