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FEDERAL TRADE COMMISSION based enterprises in tha domestic Second, Congresa wanted to assure that
markel. None of the amendments large acquisitiona were subjected o

16 CFR Parts 801, 302, and 303 expands the coverage of the premerger meaningful scrutiny under the antitrust
notification rules in a way that would lawa prior to consummation. Third,

Pramerger Notlfication; Reporting and  affect amall business. Therefore, Congress provided an opportunity for

Waiting Period Regquirements pursuant to section 605(b) of the the Commiasion and the Assistant

AQEMCY: Federal Trade Commission.
ACTION: Final rules.

SUMMARY: These rules amend the
premerger notification rules, which
require the parties to certain mergers or
acquisitions to file reports,with the
Federal Trade Commission and the
Assistani Attorney General in charge of
the Antitrust Division of the Department
of Justice, and to wait a specified period
of time before consummating such
transactions. The reporting and waiting
period requirements are intended to
enable these enforcement agencies to
determine whether a proposed merger or
acguisition might violate the antitrust
laws if consummaled and, when
appropriate, to seek a preliminary
injunction in federal court to prevent
consummation. During the seven years
the rules have been in effect, the Federal
Trade Commission, with the
concurrence of the Assistant Attormey
Generai for Antitrust, has amended the
premerger notification rules several
times in order to improve the program’s
effectiveness and {0 lessen the burden
of complying with the rules. These
revisions are intended to reduce further
the cost to the public of complying with
the rules and to improve the program'’s
effertiveness.

EFFECTIVE DATE: April 10, 1987,

FOR FURTHER INFORMATION CONTACT:
John M. Sipple, Jr., Senior Attormey,
Premerger Notification Office, Bureau of
Competition, Room 301, Federal Trade
Commission, Washington, DC 20580,
Telephone: {202} 326-3100.
SUPPLEMENTARY INFORMATION:

Regulatory Flaxibility Act

These amendmenta to the Hart-Scott-
Rodino premerger notification ruies are
Jargely lechnical or designed to reducs
the burden to the public of reporting.
The Commission has determined that
none of the proposed rules is a major
rule, as that term is defined in Executlve
Order 12291, The amendments will not
result in: an annual effect on the
economy of $100 million or more; a
major increase in costa or prices for
sonsumers, individual induatries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enierprisea io compets with foreign-

Administrative Procedure Act. 5 US.C.
805(b}, as added by the Regulaiory
Flexibility Act, Pub. L. 96-354
{September 18, 1880), the Federal Trade
Commission has certified that these
rules will not have a significant
economic impact on a substantial
number of small entities, Section 803 of
the Administrative Procedure Act, 5
1).5.C. 803, requiring a final regulatory
flexibility analysis of these rules, ia
therefore inapplicable.

Paperwork Reducton Act

‘The Hart-Scott-Rodino Premerger
Notification ruies and report form
contain information collection
requirements as defined by the
Paperwork Reduction Act 44 US.C.
3501 et seq. These requirements have
been reviewed and approved by the
Office of Management and Budget {OMB
Cantrol No. 3084-0005), Because these
amendments will affect the information
collection requirements of the premerger
notification program. they were
tubmitted to OMB for review under
section 3504(h} of the Paperwork
Reduction Act. They were approved by
OMB on Seplember 30, 1985.

Background

Section 7A of the Clayton Act ("the
act™), 15 U.S.C. 18a, as added by
sections 201 and 202 of the Hart-Scott-
Rodino Antitrust Improvementa Act of
19786, requires persons contemplating
certain acquisitions of assets or voting
securities to give advance notice to the
Fedetal Trade Commission (hereafter
teferred to as “the Commission™) and
the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice {hereafter referred
to aa “the Assistant Attorney General”)
and to wait certain designated periods
before the consummation of such
acquisitions. The transactions o which
the advance notice requirement is
applicable and the length of the wsiting
period required are set out reapectively
in subsections (a} and (b} of section 7A.
This amendment 1o the Clayton Act
does not change the standards used in
determining the legality of mergera and
acquisitions under the antitrust Jaws,

The legislative history suggests
several purposes underlying the act.
First, Congresa clearly intended to
eliminate the large “midnight merger,”
which is negotiated in secret and
announced just before, or aometimes
only afler, the closing takes placa,

Altorney General {who are aometimeés
hereafter referred to collectively as the
“antitrust agencies” or the “enforcement
agencies") to seek a court order
enjoining the completion of those
transactions that the agencies deem 10
present significant antitrust problems.
Finally, Congress sought to facilitate an
effective remedy when a challenge by
one of the enforcement agencies proved
successful, Thua the act requires that the
agencies receive prior notification of
significant acquisitions, provides certain
tools to facilitate a prampt, thorough
investigation. and assures an
epportunity to seek a preliminary
injunction before the parties are legally
free to complete the transaction, which
eliminates the problem of unscrambiing
the assets after the transaction has
taken place.

Subsection TA[d)(1) of the act, 15
U.5.C. 18a(d)(1}, directs the Commission,
with the concurrence of the Assistant
Attorney General, in accordance with §
U.8.C. 553, to require that the
notification be in such form and contain
such information and documentary
material as may be necessary and
appropriate to determine whether the
propaosed transaction may, if
consummated, violate the antitrust laws,
Subrection 7A(d){2} of the act, 15 U.S.C.
18a{d){2), grants the Commission, with
the concurrence of the Assistant
Attorniey General, in accordance with 5
1J.8.C. 553, the authority: (A} To define
the terms used in the act [B} to exempt
addilional persons or transactions from
the act's notification and waiting period
requirements, and {C) to prescribe such
other rulea as may be necessary and
appropriate to carry out the purposes of
section 7A.

Cn December 15, 1578, the
Commission issuad proposed rules and &
proposed Notification and Report Form
{“the Form") to impiement the act. Thia
proposed rulemaking wasa published in
the Faderal Register of December 20,
1876, 41 FR 55488. Because of the volume
of public comment. it becams clear to
the Commisaion that some subatantial
revisions would have to be made. On
july 25, 1877, the Comumission
determined that additional public
comment on the rules would be
desirable and approved revised
proposed rules and a revised proposed
Notification and Report Form, which
were published in the Faderal Ragister
of August 1, 1977, 42 FR 38040,
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Additional changes were made aftar the
close of the comment period. The
Commission formally promulgated the
final rules and Form and issued an
accompanying Statement of Basis and
Purpose on july 10, 1978 The Assistant
Altorney General gavs his formal
concurrence on july 18, 1978 The final
rules and Form and the Statement of
Basis and Purpose were published in the
Federal Register of July 31, 1978, 43 FR
33451, and became effective on
September 5, 1978,

The rules are divided into three parts,
which appear at 18 CFR Parts 301, 802,
and 803, Part 801 defines & number of
the terma used in the act and rules, and
explains which acquisitions are subject
1o the reporting and waiting period
requirements, Part 802 contains a
number of exemptions from these
requirements. Part 803 explains the
proceduares for complying with the act.
The Notification and Report Form.
which is completed by persona required
to file notification, is an appendix to
Part 803 of the rules.

Changes of a substantive nature have
been made in the premerger notification
rules or Form on four occasions since
they were first promulgated. The first
was an increase in the minimum doilar
value exemption contained in § 502.20 of
the rules. This amendment was
proposed in the Faderal Register of
August 10, 1978, 44 FR 47093, and was
publizhed in final form in the Federal
Register of November 71, 1879, 44 FR
60781. The secund amendment replaced
the requirement that ceriain revenue
data for the year 1872 be provided in the
Notification and Report Form with a
requirement that comparable data be
provided for the year 1877, This change
was made because total revenues for
the year 1977 broken down by Standard
Industrial Classification (SIC) codes
became available from the Bureau of the
Census. The amendment appeared in the
Faderal Registar of March §, 1880, 45 FR
14205, and was effective May 3, 1980,

The third set of changea was
published by the Federal Trade
Commission as proposed rules changes
in the Faderal Register of july 28, 1881,
48 FR 38710. These revisions wese
designed to clarify and improve the
effectiveness of the rules and of the
Notification and Report Form as well as
to reduce the burden of {iling
notification. Several commenta on the
proposed changes were received during
the comment period. Final rules, which
sdopted some of the suggestiona
received during the comment peried but
which were substantially the same as
tha proposed rules, were published in
the Faderal Regiater on July 20, 1883, 48

FR 34427, and became affective on
August 29, 1583, The fourth change,
replacing the requirement to provide
1877 revanue data with 2 rsquiremant o
provide 1682 daia on the Form, was
published in the Faderal Ragister on
March 26, 1988, 51 FR 10368

in sddition, the Notification and
Report Form, found in 16 CFR 803
{Appendix}, has undergone minot
revisions on twa other occasions. The
new versions were approved by the
Cffice of Management and Budget on
Decembher 29, 1981, and February 23,
1883, respectively. Since that time, the
current version of the Notification and
Report Form has been approved by the
Office of Management and Budget. The
mos! recent approval came on
September 30, 1885; it is valid fora
period of three years. This form was
published in 50 FR 46633 (November 12,
1883).

The current set of changes 0o the
premerger notification rules grows out of
a continuing effort by the Commission to
reduce the burden of filing premerger
notifications. This effort was the focus
of a Notice of Request for Commenta
that the Commission published in the
Fedoral Register on Juiy 2, 1882, 47 FR
29182 The Request for Comments
outlined four approaches to reducing the
burden of the notification program:
Narrowing the coverage of the rules by
raising the dollar thresholds that
determine which acquisitions must he
reporied: sllowing persons filing
notifications to reference information
and documenta filed in previous
notifications, rather than requiring them
to resubmit those materials; setting
separate higher dollar reporting
thresholds for acquisitions in some
industries; and eliminating one or more
of the successive reporting requirements
for additional acquisitions of voting
securities,

On September 24, 1885, the
Commission published in the Faderal
Register, 50 FR 38742, thirteen proposed
amendments accompanied by a
proposed Statement of Basia and
Purpose. All but two of the proposals
were based on the burden reduction
efforts that began in 1882. The
Commission has decided to adopt nine
of the proposals, to reject one proposal
for budgetary reasons, and temporarily
1o defer action on the other three. Since
one of the two proposals that do not
invoive barden reduction is also one of
the three being deferred for {ater
consideration, ail but one of these final
rules are based on the 1882 Request for
Comments and related burden reduction
efforts. The amendments seak to reduce
the burden on filing parties by

narrowing the types of acquisitions that
must be reported, reducing the volume
of documents or information that must
be filed, and clarifying the meaning of
the notification rules. The only change
that did not originate from the burden
reduction efforte would sliminaie the
reporting sxemption in § 802.70(b} for
acquisitions subject to the approval of
the Commiasion or a {federal court. It ia
intended to solve an infrequently
occurring adminisirative problem.

The Commission has deferred final
action on: The proposal to require
reporting by owners of interests in
“acquisition vehicles” {(Proposal 1 of the
September 24, 1985, proposed
amendments}: the proposed exemption
of certain asset acquisitions, including
the acquisition of current supplies, new
durable goods. and some types of real
estaie {Proposal 5); and the proposed
increase in the “controlled issuer”
threshold that would have expanded the
exemption for trensactions valued at $13
million or less in § 802.20{b)} and {or
certain foreign transactions described in
§ 802.50 and § 802.51 {Proposal 8.

The Commission has decided to adopt
two approaches 1o narrow the coverage
of the rules. Section 802.35 will exempt
the acquisition of an employer's voting
securities by certain employee trusts.
Also, the aggregation rules of § 801,13
have been modified to reduce the
number of successive asset acquisitions
involving the same parties that are
reportable.

In the September 24, 1885. proposed
amendments, the Commission aiso
proposed as a burden reduction measure
expanding the permitted scope of
incorporation by reference in response
to items on the Form. Proposed rule
§ 803.9, which would have replaced
§ 803.2e}), would have expanded the
ability to incorporate by reference. The
implementation of this proposai would
entail significant atart up costs and
require an ongoing commibment of
resources to sssure that filings couid be
fuily reviewed within the statuiory time
periods. In view of the existing
permission to incorporate by reference
and given current budgetary
atringencies, the Commission believes it
is not appropriate at this time to
undertake the kind of new program
envisaged by the proposed rule.
Although the proposai to expand
tncorporation: by reference is not being
adopted, the Commission has adopted
several other proposais that have the
effect of reducing the burden of filing the
Notification and Report Farm by both
decreasing the amount of information

Tequired snd narrowing the scope of the

search for that information,
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As noted when these amendments
wer2 proposed, the Commiasion has aot
found a basia for 2stablishing separate
reporting threshoids for different
industries. However, Proposal 5, one of
the three on which finali action is
deferrad, would have estabiished a
higher threshoid for, or exempted
entirely, the acquisition of certain kinds
of assets. The Commission is continuing
10 consider what kinds of asset
acquisitions can receive separate
treatment.

The Commission also haa not
propesed eliminaling any of the
sequential thresholds for reporting
increased hoidings of voling securities.
The Commission continues to find that
an increase in the percentage of
securities held by a person may have
competitive significance.

[n addition to expanding reporting
exemptions and reducing the
information required by the Form, the
Commission has also decided to reduce
the burden of the notification program
by adopting several amendments that
clarify the meaning of the rules. These
largely codify formal or informal
interpretations of the Commission staff.
These amendments include: A method of
calculating the assets of an entity
without a regularly prepared belance
sheet; a method of calculating the
percentage of voting securities a person
holds; the requirements for giving notice
to an acguired person; the time when the
statutory waiting period begins for the
formation of joint veniures; and a series
of changes to exampies in the rules to
reflect prior amendments to the rules.

As mentioned above, the Commission
has also addressed one matter in these
amendments that is unrelated to burden
reduction. The Commission has adopted
a proposed amendment that deletes the
exemption from reporting in § 802.70{b}
for acquisitiona subject to the prior
appraval of the Commission or a Federal
court. This change will {acilitate the
administration of the premerger
notification program and is expected to
increage the volume of notificaticns only
ma-ginai'y. This proposal did not draw
any adverse comment.

Three comments proposed that the
Commission provide additional
gxemptions. One of the comments,
comment 22. urged that the gize-of-
iransaction test in § 802.20 of the rules
be amended to exempt all acquisitions
of less than 50 million. The 1982 Request
for Comments had discussed raising the
statutory $15 million minimuwn size-of-
iransaction criteria of section
7A{a)(3}{B) to 825 million. This
discussion was premised in part on
statistics from transactions filed in 1981
showing the enforcement agencies had

demonatrated a lowsr level of interest ia
ransactions of less than 328 million I
becams clear from steilstice covering
1982 and 1983, howaver, that the pattemn
of lower enforcament interest did not
persist in subseguent years.
Consequently, the Commissicn has not
pursued thai approach. Commeni 14
suggested that § 802.8 be amended 1o
exempt acquisitions of less than 10% of
the shares of an air carrier, even though
acquigitions at that level do not reguire
the prior approvai of the Department of
Transportztion. Commaent 20 suggested
more generally that the Commiasion
exempt ail acquiaitione of less than 5%
of the voting securities of an issyer, The
Commission will consider whether these
suggestions are lustified. The
Commissicn welcomes these and any
other suggestions about the
administration of the program.

Commentis

The comment pericd for these rules
was originally scheduled io end on
October 24, 1985, but was extended by
Commissicn action o November 29,
1985. The {ollowing comments were
received:

Date of _—
No. latter Crganization
1110-21-85] The RREEF Funds.
2 10-23-85] Anderson, Raymond 4
Lowenthal
3i10-23-35| Caldomia Faderzl Savings

4] 10-23-85 | Debavoise & Plimpton.

%1 10-31-88| Nalional  Asscciation  of
Manufaciurens.

81 11-07-351 Sheil Ot Company.

7 11-18-85 Association of the Ber of he

City of New York, Commli-
tee on Antitrust and Trade
Regulation.

Coktwell Banker Commaercial
Group, ing, .

Astna Companies.

Exoron Corporation,

Amanican Councit of Lis In-
IWNANCS,

Mationai Realty Commitiga.

State Teachers Ratrement
Svstem of Chio.

Taras Ar Comporation.

Aopes & Grav.

American Bar Agsocistion,
Secticn of Antivusl Law,

imematicral  Courcd of
Shopping Cenisra.

Sulliven & Cromweil.

Weill, Gotshal & Mangea,

Akin, Sumg, Strauss. Hauss
& Folgd,

Trammeil Crow Company.®

ITT Corporation.

Zaremba Corporation.

Exzon Corporation

8i11-18.88

8| 11-22-85
101 11-26-35
11)11.27-8%

12| 11-26-85
13]11-26-88

14]11-27-85
15{11-27-85
18| 11-28-8%

17) 11-26-38

18| t1-29-858
191 11-29-85
11-29-8%

$1-25-88
12-09-85
01-13-288
02-13-36

, Dats of

M8 | T

257 (8-17-06] Ponsion Real Eslate Asse-
siation,

28° | 04-21-88| Amencan Councd of Lis in
INBNCE.

37'|08-22-28| Inlemationg Councd  of
Shopping Cantars.

i These commenis were recaved after the
giosa of e extended comment pericd. The
85,95 raisad by thess comments i lommilgt
ing those inal ruigs.

2 Tha Commussion rocuved savaral Com-
menis rom ndivduals at the Trammell Crow
companmy.

Siatement of Basis and Purpose for the
Commission’s Revisad Premerger
Moiification Rules

Authority: The Federal Trade Commission,
with the concurrenca of the Assistant
Aftorney General. promulgates these
amendments io the premerger notification
sules pursuant to section 7A(d) of the Clayton
Act, 15 U.B.C. 18a{d), 29 added by section 21
of the'#art-Seatt-Rodine Antitruat
improvements Act of 1978, Pub. L. 84435, 90
Stat. 1390.

1. Section 801.11fe}; Total Assets of a
Person Without a Regularly Prepared
Balance Sheet

Amendad § 801.11 codifies a
longstanding informai position of the
Commission staff that a person without
a regularly prepared balance sheet
generally should not include funds used
1o make an acguisition in determining its
size. This issue arises primarily in
connection with newly-formed entities,
not controiled by any other entity, that
have not yet drawn up a balance sheet.
Under this rule, if such an entity’s only
aseets are cash that will be used to
make an acquisition and securities of
the antity il is acquiring, it generally will
not have o file for that acquisition
because it will be deemed too small to
meei the aci's size-of-person lest. Thia
rule is intended to limit the coverage of
the premerger ruiss to those situations
when an antitrust viciation is most
likely io be present, that is, when one
business entity of a substantial size
acquirss another business antity of a
substantial size. The basic rule ia
explained below. The rule also contains
an axception when the entily acquires
assels or voting securities of more than
ong Derson.

The Purpese of the Rule

A notification must be filed prioe o an
acquigition only if the acquiring and
acquirad persons meet the minimum size
criteria of saction 7A{a}{2) of the act. In
general, the act requires one of the
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parties to hava annual net sales or total
assets of at least $10 miflion and the
other annual net sales or total assets of
at least $100 mitlion. Section 861.11
establishes the procedure by which the
pariies to an acquisition must determine
their size. Section 801.11{c] provides that
the annual net saies of a person shall be
aa stated on Hs last regularly prepared
income statement, and its total assets
shall be as stated on its last regularly
prepared balance sheet. It does not
directly address the question of how o0
calculate the total assets of a person
that does not have a regulariy prepared
halance sheet, However, in instances in
which a party has no regulary prepared
balance sheet and does not have an
income statement demonsltrating that
the act's size criteria for annual sales is
met. the 1978 Statemen! of Basis and
Purpose states & balance sheel muat be
prepared 1o determine whether the act
applies. See 43 FR 33474 {July 31, 1978).

In advising such persons of their
obligation to prepare balance sheets, the
Commission stail has for some time
stated that acquiring persons should not
include as assets cash or loans that will
be used to make an acquisition. The
Commission new adopts this staff
position and incorporates it in
§ 801.11{e}. The new rule does not alter
the manner in which firms with
regularly prepared balance sheets
determine whether they meet the act's
size-of-person criteria; as provided in
§ 801.11(a) through {d}, they continue to
be governed by those reguiarly prepared
statements, which may or may not
include such cash or loana.

The distinction between the
calculation of assets for business
entities with regularly prepared balance
sheets and those without them is based
on the difference in their competitive
significance and on the certainty and
simplicity of the 1978 balance sheet rule.
First, the size of an acquiring person can
provide some measure of its competitive
importance. and the act reflecta
Congresa's conclusion that the amount
of sales and assets are useful
measurements of size. These size
criteria can be misieading, however,
when applied to entities without
regularly prepared balance sheets,
which are generally either newly-formed
entities or shell corporations being used
to make an acquisition. Such entities
1ypically have had no sales and
frequently have no assets other than the
cash or loans used to make the
acquisition. Thus, when they are not
controlled by any other entity, the
acquiring person haa no competitive
presence. In auch instances the
acquisition does not combine businesses

but merely changes the ownership of 2
single ongoing business; it thereiore
cannot reduce competition. Accordingly,
the Commission haa concluded that no
purpose is served by requiring such
acguisitions 10 be reported.

Simiiarly, when an entity that is not
an operating company acquires voting
securities of one person in several
sequential transactiona, its prior
possession of other securities of that
person generally does not enhance the
anticompetitive potential of the
transaction. The aiready acquired
securities do not constitule an
independent business that, when
combined with additional securities of
that issuer, could lessen competition.
Only one busineas is being bought.
However, if the acquiring entity
purchases assets or voting securities of
more than one person, an
anticompetitive cambination could
resuit. For that reason, § 801.11{e)}
includes an exception that requires
counting cash. loans, and securities in
those circumstances. -

Although it might be argued that
operaling companies with regular
balance sheets should also be directed
to deduct from their total asaets any
cash or loans earmarked for making the
acquisition and any securities issged by
the acquired person, the Commission
does not believe it advisable to do s0.
Firat, to direct that such deductions be
made would require many persons 1o
prepare a new balance sheet o
determine the reportability of
acquisitions, Rules explaining how to
prepare that balance sheet would
introduce needless complexity into the
process of complying with the rules, a
probiem that the Commission largely
chviated when it promulgated the
existing financial statements rule of
§ 801.11 {see 43 FR 33473-33474 {July 31,
1978)).

Second. in most inatances, the
application of § 801.11{a) through {d)
automatically reaches the same resui?
for engoing companies as § 801.21{e)
does for newly-formed and other
nonoperating companies. Loans made to
ongoing businesses for the purpose of
making an acquisition are normally
made just prior 1o consummation of the
acquisition and are therefors not
reflected on the person's last regularly
prepared balance sheet. Thus, under
paragraphs {(a) through {d), such loans
ysuaily are not included when
calculating an acquiring person’s total
saseta,

Finally, the Commiasion regards the
predictability and convenience of tha
balance sheet approech as valuabia
gven if it resuits in amall inconsistancies

in measuring a person’s siza. The
approach allows the vast majority of
firma to reiy on their balance sheets io
determine whether they have an
obligation to file notification. Businessus
can quickly determine from existing
records whether they must [ile and that
determination can be reviewed quickly
and ohjectively by the enforcement
agencies. This convenience outweighs
the value of trying to make mare pracise
ot more uniform calculations of the
dollar size criteria, which are at best
only very preliminary measures of
competitive significance. Accordingly,
the Commission wil! continue to require
cngoing businesses to determine their
size on the basis of regularly prepared
balance sheets,

Section 801.11(e}

General rule. Section 801.11{e]} states
that it applies only when the person
does not have a regularly prepared
balance sheet. This section appiies only
to entities not controlled by any other
entity, and as a practical matter. it
applies primarily to newly formed
entities that have not yet drawn up
balance sheets. Persona with regularly
prepared balance sheets are still
required to calculate their size in
accordance with paragraphs (a] through
{d) of § 801.11. Section 801.11{e} aiso
does not alter the method set forth in
§ 801.40{c] for determining the size of 3
joint venture in its formation
transaction. Subsection fe}(1) seta forth
the general rule that assets including
cash or securities are always included
on a person's balance sheet, except for
cash that will be used to make an
scquisition, securities issued by the
acquired person {or an entity within the
acquired person]. and expenses
incidental to the acquisition.

This 2xclusion continues until the
acquiring person has a regularly
prepared balance sheet. For example. if
a newly-formed person buys voting
securities of a single acquired person in
a series of acquisitions, that series of
acquisitions will be trested the same as
a single acquisition of those voting
securities, Neither the cash to be used 1o
acquire additional voling securities nor
any securities of the same acquired
person already held by the acquiring
person ars counted as assets uniil the
acquiring person prepares its first
reguiarly prepared balance sheet. Thus,
sven if an acquiring peraon without 3
regularly prepared balance shest
accumulated $200 million in voting
securities of one person in a four-month
periad, it would not meet the size-of-
person test in acquisitions of that
scguired person’s voting securities as a



070

Federal Register /| Vol. 53 No. 44'/ Friday, March 8, 1887 / Rules and Regulations

TS

result of holding those $200 million of .
voting securities until it had a regularly
prepared balance sheet.

In contrasti, the rule treats sequential
asset acquisitions differently. Assata
must be reflected on the acquiring.
entity's balance sheet as soon as they
are acquired. The acquisition of assels
by a previously non-operating entity,
unlike the infusion of cash into such an
entity and unlike its acquisition of a
portion of a person's voting securities,
can represent the establishment of an
operating business. Further purchases of
assels, even from the prior owner, can
thus be tantamount to the combination
of discrete businesses.

The first two examples illustrate the
general way in which § 301.11(e}
measures size. Example 1 illustrates the
application of paragraph (e} when only
cash is used in the acquisition. Example
2 {lustrates the application of the rule
when the acquiring person has non-cash
assets.

Exception to the generol rule. As
explained above, the exclusion provided
in § 801.11(e} is appropriate because
transactions that may pose an antitrust
concern are those in which two or more
entities of significant size combine.
When an entity without a regularly-
prepared balance sheet acquires assets
or voting securities of two or more
persons, two or more enlities of
significant size may be combined:

therefore § 801.11(2)(1) requires separate |
size calculations by the acquiring entity |

“for acquisitions of each acquired
person.” This means that if the entity
will acquire assets or voting securities
of person A and of person B, then, in
determining whether it is large enough
1o have o report the acquisition of A, it
must include as part of its toial assets
the cash it will use 10 acquire B and any
securities of B it may hold. Similarly,
measuring its size to determine whether
it must report the acquisition of B, the
entity must include the cash it will use
10 acquire A and any securities of A i
may hold. Example 4 illustrates the
calculation of total assets when the
acquiring entity will make twe {or more}
acquisitions.

Acquired persons without regularly
prepared balance sheets. [n most
circumstances, newly-formed or other
non-operaling entities without regularly
prepared balance sheets are not created
or used for the purpose of becoming
acquired persons, and the Commission
is unaware of any need lo give special
treatment to such entities when the
siluation arises. The one exception of
which the Commission is aware occurs
in connection with the formation of joint.
venture corporations under § a01.40.
Under § 801.40(a}, the newly-farmed

o

joint venture is considered an acquired
parson, and § 801.40(c) sets forth a-
spacial rule that is uaed in calculating ita.
siz2 in the formation transaction. This
calculation Includes, inter alic, all
assets contributed or to be contributed
to the venturse plus any credit that any
person contributing to the joint venture
has agreed to axtend and any obligation
of the joint venture firm that any
contributor has agreed to guarantee,
Unlike the calcuiation in § 801.11{ej{1}.
this test does not exclude cash.
Accordingly, § 801.11{e)(2) provides
that the assets of an acquired person
without a regularly prepared balance
sheet ordinarily include all assets heid,
and that in the formation of a joint
venture or other corporation, the special
size test of § 801.40(c) governs. In either
case, the exciusion of cash and voting
securities provided in § 801.11(e){1} does
not apply to acquired persons. The text
of § 801.11{e} has been altered in the
final version of the rule to reflect the
relationship of the new rule to § 801.40.
Modifications of the proposed rule.
The Commission has made twu other
modifications of the proposed version of
§ 801.11(e). The final rule has been
changed to make clear that funds used
to pay expenses incidental to the
acquisition are not incleded in
calcuiating the acquiring entity's size.
Incidental sxpenses are payments or
fees for services rendered in connection
with the acquisition, such as bank
commitment fees, loan origination [ees,

. investment banking fees, and counsel

| fees. This expansion of the examption is
i g further application of its underlying

{ rationale. Becausa the cash used to pay
¢ these axpenses is exhausted by the

© acquisition, it cannol be combined with
i the nawly-acquired entity to create a
“tompelitive problem. Example 3

illustrates the exclusion of acquisition~
related expenses. The language of
subparagraph {e}{1]{ii) of the rule has
also been changed slightly for the sake -
of clarity.

Comments. Several commenta made
explicit or implicit reference to proposed
§ 801.11{e]). No comments chjected to tha
general purpose of the rule, and some
{18, 18] specifically endorsed the
approach taken in the rule. Therefore,
the Commission has promulgated
§ 801.11(e]} in substantially the sams
form as proposed.

Most of the comments dealing with
3 801.11{e) revolved around its
relationship with proposed § 8015, the
“acquisition vehicle” rula. Comment 2
expressed the view that taking the
opposite approach, /.&. counting cash
and securities in thesa circumstances,
could eliminate the need for a rule lika
proposed § 801.5. As stated above, tha

Commission is continuing io examing
the best way o deal with the problemas
the "acqguisilion vehicie" proposal was
intended to address. While reversal of
the approach laken in § 801.31(e) would
address these prablems and has not
been ruled out as a possibie solution, the
Commission does not believe it Is likely
that it will uitimately adopt an
acquisition vehicle rule that will require
acquiring companies without balance
sheets to include cash as an asset.

Comment 16 suggested that the term
“financial statements” that appeared in
the proposed rule be changed to
“balance shest.” The comment noted
that the rule deals only with balance
sheets and has no effect on a person's
statement of annual income and
expensa. The Commission haa adopted
this suggestion.

2. Section 801 12tb): Calculoting
Percentoge of Voting Securities To 3a
Held or Acquired

Section 861.12(b] sets out a formula by
which persons are to caiculate the
percentage of voting securities of an
issuer that they hold or will hold as a
result of an acquisition. This
amendment, which codifies an informal
interpretation by the Commission staff,
modifies the formula to reflect more
accurately the amount of voting
influenca one person has over another
where the acquired person has issued
separate classes of voting aecurities
with different votirlg rights.

The voting strength formula is
important to the adminiatration of the
premerger notification program. Several
key concepts in the rulea and in the act
turn on the percentage of a particular
company's voting securities another
person holds. For instance, a person is
deemed to contreol a corporation when it
holds at ieast 50 percent of that
corporation’s voting securities
{§ 801.1(b}}: the proper notification
threshold is usually determined by the
percentage of voting securities heid
{§ 801.1¢h)); and the “investment only”
exemption is available only for voting
securities holdings of 10 pereent or less
{section 7A(c)(9) of the act and § B0Z.9).
Accordingly, it is important that
determinations of the percentage of
voting securities held reflect the actual
power of the person holding the shares
and be made on an objective and
readily ascertainable basis.

The formula in § 801.12(b) of the
original nulea directed an acquiring
peraon to divide the number of votes for
directors that it may caat after the
acnuisition by the total number of volas
for directors that anyone may cast after
the acquisition In many cases the
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resulting ratio accurstely portrayed the
amount of influence the buyer had cver
the acquired firm. In some instances,
however, the literal application of this
formula significantly misrepresented the
voting power of the buyer. This
discrepancy occurred when there were
gseveral classes of voting securities, and
one class of voting stock had voting
power disproportionate to another class.
In such instances, the Commission ataff
had responded to inquiries by advising
persons filing notifications to weigh the
number of votes that each class of stock
may cast by the number of directors that
each class may elect. In this amendment
to § 801.12(b]. the Commission has
adopted that formula, which recognizes
both that different classes of stock may
exist and that each class may elect
different numbers of directors.

The following example illustrates the
probiem with the literal application of
the language in the original rule. Agaume
Company X has two classes of voting
stock, A and B. Class A has 1,000 shares
cutstanding and elects four of company
X's ten directors. Each share of class A
stock has one vote in each of these
slections. Class B has 100 shares
outstanding and elects six of company
X's ten directors. Each share of class B
stock has one vote in each of these
elections. Company Y proposes to
acquire all clasa B shares. Under the
language of original § 801.12(b), since Y

can only cast 100 votes for directors, the _ acquisition or holding of voting
percentage of X's voting securities held -

by Y after the acquisition would have
been 100 divided by 1,100 {the total
number of votes for directors that may
be cast} or about 9 percent. Using that

powar over 2ach class by the proportion
of the total number of direciors that
asch ciass may elect. In the axample
above, the percentage of voting
securities held by Y would then be
determined by the following formula:

Mumber of votes of class A stock held by ¥
divided by Total votes of class A atock
times Directors slected by class A stock
divided by Total number of directors

Plus )

Number of votes of class 3 stock held by ¥
divided by Total votes of class B stock
times Directors alected by class B stock
divided by Total number of directors

Example 1 foilowing new § 801.12{b}{1}
applies this formula to that hypothetical
acquisition.

The 1978 version of § 801.12(b)(i)
referred to voling securities that
“presently” entitle the holder to vote for
directors, This terminology was
intended to make clear that convertible
voling securities were not inciuded in
the computations in that section. Since
the Conunission is not changing the
treatment of convertibie voting
securities, the term, which had been
inadvertently deleted in the proposed
rule, has been restored to the final rule.

Although the revision in § 801.12(b) is
a major improvement in many
situations, the Commission recognizes
that it does not always describa fully the
degree of influence over a corporation’s
affairs that may resuit from the
.
securities. For example, holdings of :
voting securities can be subject to

constraints that increase or decrease the |
. of voting securities. To reduce this
; problem, amended § 801.13 eliminates

actual or potential influence of the
holder. These may include staggered

Aformula, Y3 acquisition would not have |  slections of corporate directors,

crossed the 15 percent threshold;
furthermore. the acquisition would be
below the threshold for the “aclely for
the purpose of investment” exemption of
section {c}{9) of the act since it would
not have exceeded 10 percent of X's
voting securities. And since Y wouid not
have held 50 percent or more of X's
voting securities, the conclusive
presumption of control in § 801.1(b)(1)
would not have appiied.

Revised § 801.12(b}(1) calculates,
more realistically. that company Y holds
80 percent of the voling securities of
company X. It reflects Y's influence
more accurately by adopting a new
formula that first determines Y's voting
power within each individual class of
stock. and then determines ¥'s total
voting power by summing the ratios
calcuiated for each individual class of
stock. Moreover, since the number of
directors each class elects can be
different, the individual ratios are
caiculated by weighting Y's voting

. supermajority provisions,

The Commisaion has, however, found
no objective and administrabie criteria
that will accurately reflect a holder's
degree of influence over a corporation’s
affairs in all situations. The Commission
has been unable to transiate these
myriad factors into a single proportionai
measure of voting power. While even
after this revision of § 801.12(b}, voting
power may be measured only roughly in
some circumstances, the rule sets forth
objective criteria that are quickly
ascertainable in most instances. Such
certainty of application was an essential
consideration in the formuiation of the
premerger notification rules, which rely
primarily and in the firat instence on
business entities being able to identify
for themselves whether they have an
gbligation to file notification.

The Commission solictted auggestions
of a more exact method for calculating

the degree of control stemrning from
holdings of voting securities, but no
commenta addrassed the point. The only
comment {168} that mentioned the issue
at all simply endorsed this revision of

§ 801.12(b} as proposed. The
Commission thus has concluded that
this revision is preferable to an
alternative that might measure voting
power more precisely in some instances
but would be much more difficult to
apply. The Commission has promulgated
this amendment in the same form as
proposed.

3. Section 801.13: Aggregation of Assels
and Voting Securities

Sectiona B01.13 and 801.14 state the
circumstances under which parties must
aggregate their purchases of voting

‘securities and sasets from the same

person 1o determine their obligations
under the act and rules. The purpose of
aggregation is to treat acquisitions that
are split inio separate transactions the
same as acquiaitions that are’
consummated in a single transaction.
The 1978 aggregation rules sometimes
required repesated and burdensome
reporting of aven small asset
acquisitions that had no anticompetitive
potentinl. For example, the 1978 rules
required the aggregation of two asaet
purcheses from the same person if the

- purchases occurred within 180 days of

each other, even though the first
purchase had aiready been reported and
the second was very small, A aimilar

. problem arose when a small purchase of

assets followed a reportable acquisition

; aggregation when the later acquisition ia
i cumulative voting rights, voting trusts or
. agreeme
*.~and convertible securities. e

an asset purchase, as long aa the earlier

. scquisition {whether of assets or voting
+ gecurities} was reported.

The previous version of § 861.13(bj
required a person acquiring assets 10
add the value of any asssts acquired
within the past 180 days from the same
seller to determine whether the present
purchase was reportable. The rule
worked well, for exampie, in requiring
notification when a person acquired $10
million worth of asseta following a $10
million purchase from the same person
the previous month. Similacly, if the
original acquisition was of voting
securities and the present acquisition
was of assets, § 801.14 operated to
require aggregation, although in thie
case without the 180-day time limit. For
exampie, a person that had previously
acguired $8 million of 2 company’s stock
and a year later pianned ™ purchase $8
million of assets from the same
company had to file notification prior to
the asaet purchase [assuming that the
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acquisition wasa atherwise reportablel.
These resulta are not aitered by this
amendment to § 801.12.

The 1978 aggregation rules did aot,
however, work well in other
circumstances. They could, for example,
cause acquiring and scquired persons io
file muitiple notifications for tiny
transactions. Once a person made a
reportable acquisition by buying mare
than $15 million of another person’s
voting aecuritiea or assels, the
aggregation requirement {which required
the inclusion of the prior ransactionj
often meant that any additional asset
purchase, however small, would slso
satisfy the act's size-of-transactien
criteria, Consequently the transaction
would again be subject to the
notification and wailing requirements of
the act {unless otherwise exempted).
The Commission recognizes that
repeated filings couid be quite
burdensome to the parties in such
tranaactions, and that little antitruat
purpose was served by receiving the
subsequenti report for the small
transaction.

The new rule alleviates thig burden by
creating a separate reporting obligation
for each cluster of transactions that
amounta 1o an aggregate §15 million
Thua, after one acquisition has been
reported, the parties are not required to
report subsequent asset acquisitions
until they again amount to $15 million in
the aggregate. With this modification,
the small subseqguent transactions are
no longer reportable.

The aggregation problem does not
arise when the later transaction is an
acquisition of voting securities only.
Under § 801.13{b}{2), an eariier
acquisition of assets is only aggregated
with a subsequent asset acquisition, aot
with a later acquisition of voting
securities, In addition, in a series of
acquisitions Involving only voting
securities, § 802.21 exempts from the
reporting requirementa all acquisitions
except those that meet or exceed the
notification thresholids defined in
§ 801.1(h).

No comunents objected to the
Commission's proposal to amend
§ 801.13, and the Commission ia
promulgating the rule in substantially
the same form as proposed One
comment (18} suggested three technical
changes. First, the comment auggests
that § A01.13 explicitly require that the
earlier acquisition waa in fact reported,
nat merely “subject to the filing and
waiting requirements of the act.” Thia
change would require a person to
continue o aggregate prior asset
purchases if they had besn reportabla
under tha act but were not actually
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reported. This auggsstion seems sound.

and the Commission has adopted it.

‘The second suggestion is that new
4 BOT.13{a){3)(ii]} explicitly reference
§ 802.21 {exempiion for subsequent
acquisitions of voting securities that do
not axcead a higher threshoid). The
Commission beijaves that the
relationship with 3 502.21 in clear.
Nevertheless, to avoid any possible
confusion, explicit reference to the
exemption has been added to
§ 801.13(a)(3)ii).

The third point raised by ths comment
is outside the scope of this rulemaking.
The comment asserts that the 1978
language of § 801.13 falls “short of [itsl
goal” of requiring aggregation of all
asget acquisitions between the same
parties ccourring within 180 days of
each other. The comment suggests
changes intended to make § 801.13 more
consiatent with its stated goal Since the
point raised in the comment appears io
be a useful suggestion, the Commission
will study it and will, if appropriate,
propoae a change in § 801.13 in the
future,

4. Section 802.35: Acquisitions by
Employee Trusts

New § 802.35 exempts from tha act’s
reporting provisions acquisitions of an
empioyer's voting securities by an
employes trust pursuant o an Employee
Stock Ownership Plan {"ESOP").

Frequently a pension plan, proiit sharing -

pian, or bonus plan that an employer
organizes as an ESOP acguires shares of
employer's stock on behaif of its .
employees. The plan typically holds the
sharas in trust for the employees. The
original rules did not exempt such
acquisitions of the employer's voting
securities aven in the case of an ESOP
that the employer controlled by having
the coniractual right to designate iis
trustee or trustees, This new rule
pravides sach an sxemption. it does not
axemp? acquisitions by ESOPs of voting
securities of peraons other than the
employer.

Under the 1978 rules, acquisitions of
an employer’'s securities pursuant {o an
ESOP were likely to be subject to the
notification requirements of the acL
Such acquisitions are often large enough
to satisfy the $15 milllon size-of-
transaction criterion of section
7A(a)(3)(B). Furthermore, the ESOP trust
ia likely to meet the $10 million size-of-
person criterion of section 7A{a){2)
because the trust is ordinarily
considered to be controlled by the
employer and must, pursuant to
§ a01.1{a)(1}. include the total ssseis and
annuai net sales of the employer in
determining itz size. The intraperson
exemption in § 302.30 does aot apply,

however, because the ESOP ia not
within the same perscn aa the employer
“by reason of holdings of voting
securities.” No other exemption applied
under tha original rules.

The conclusion tha} some ESOP
transactions should be exempt is based
on the distinctive characteristics of
ESOP trusts, If compiete ownership of
voting securities, rather than juat voti
rights, were attributed to the individua
employee beneficiaries of the ESOP,
such acquisitions almoat certainly
would be too small to meet the $10
million size-of-person and $15 million
size-of-transaction criteria of the act. If
the securities were held by an entity
thal was controllad by the emplayer “by
reason of holding vating securities”
rather than appointing rustees, then the

ransaction would be exempted by

§ 802.30 a3 an intraperson transaction.
The rationales for sot requiring amall
acquisitions to be reported and for
exempting intraperson transactions both
apply to an ESOP trust's acquisition of
an employer’s voting securities. The
Commission has therefore created a new
exemption for such acquisitions based
on the mixture of stock ownerzhip
characteristica of ESOP trusts discussed
below.

Acquisitions of an employer's
securities pursuan! to an ESOP
represent an inexpensive source of
financing for the smployer because the
ESOP ia accorded advantageous tax
treatment when the securilies are
acquired with borrowed money. See
generally 28 U.S.C. 401 =t seq. For this
reason, the employer, not its employees,
generally initiates the formation of an
ESOP. In doing so, the employer
typically retains the power to appoint
and remove the trustee who manages
the assets of an ESOP trust, although the
trustes may have the autherity to
appoint & co-irustes as the custodian foe
the voting securities, Once a frust is
euiablished by a publicly held
corporation, the employees, not the
trustees, vote the employer securities
heid by the irust that are allocated to
their account. 28 U.5.C. 409A(e}{2), The
trustees, however, often retain the
power to purchase and sell the employer
securities.

Under § 801.1{c}{3), the ESOP trust,
like any trust, is deemed to hold the
employer securities. For most
irrevocable trusts, this result serves to
guard against a possible antitrust
problem because trustees uaually have
certain indicia of beneficial ownership,
including the right to vote and the
authority o dispose of all securities.
From an antitrust viewpoint, thersfore,
competition would be threalenad if 2
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non-ESOP trust acquired substantial
biocka of voting securities of the
employer and of a competing firm. If an
ESOP trust were {0 hold securities of
both the empioyer and a competing
company. however, the two sets of
securities would not necessarily he
voted by the ESOP trust. in a publicly
held company, the employees would
typicaily vote the securilies of their
employer. Consequently, one usuai
situation that causes antitrus! concern—
the possibility that one entity might
control two competing firms—is unlikely
to pose a prabiem when an ESOP holds
the shares of both the employer and of a
compeling firm,

Nevertheless, an acquisition by an
ESOP trust of a competing firm's voting
securities couid restrain competition in
other ways. For example. an employer
that controls the trust by retaining the
power to appoint and remove trustees
might cause the truat 1o acquire a
competitor. The existing premerger rules
recognize the possibility of exerdising
influence through the power o appoint
trustees. Section 801.1{b) declares that a
person cantrols an entity if it has the
right to "designate a majority of the
directors of a corporation, or in the case
of unincorporated entities, of individuals
exercising similar functions” {e.g.,
trustees). Accordingly, when an
employer controla the trust, the
employer is considered the acquiring
person and must repert the trust's
acquisition of shares in another firm.
Because this provision ensures that the
competitive implications of acquiring
another firm’'s voting securities will
continue 1o be reviewed, the
Commission does not believe that it is
also necessary to make the acquisition
by the ESOP of an employer's securities
reporiable.

The provisions of the new rule taka
into account these distinctive features of
ESOP trusts. Subsection: {a) Of the rule
explicitly limits the exemption to trusts
that are part of qualified stock bonus,
pension, or profit sharing plans as
defined in the Iniemal Revenue Code.
These plans are most likely to make
acquisitions iarge enough to be
reportabie. Subsection (b} limits the
exemption to those trusts in which the
employer has the right to appoint and
remove the trustees or which the
employer otherwise controls under
% 801.1({b}. Subsection (c} provides
further that the exemption applies only
1o acquisitions of voting securities
issued by the employer {or by enlities it
conirols).

The 2xamplas emphasize that the
ESCP exemption applies cnly to the
acquisition of an employer’s voting

securities. In exampie 1 the acquisition
illuatrates that voting securities iasued
by more than one entity {but not more
than one personj cen qualify for the
exemption. The acquisition in example 2
is not exempt because the issuer is
neither the employer por an entity
within the person of the employer.

The Commission congiderad as
allernatives means of exempting
employee trust acquisitions sither
expanding the intraperson exemption in
§ 802.30 or changing the definition of
“hold" in § 801.1{e). The Commission
rejected both approaches for the reasons
stated in the Notice of Proposed
Rulemeking published on September 24,
1985, 50 FR 38760-38781.

Comment 16, the only one that deall
with this proposal, pointed out certain
difficulties that may arise in determining
whether an ESOP trust is controlled by
the employer. The comment noted that
some ESOP agreements provide that the
collective bargaining representative of
the empioyee-beneficiaries of the trust
may bave a veto over the smployer's
appointment or removal of the
trustee(s). Whether this type of veto
dilutes the employer’s influence over the
trust s0 as to negate the element of
control of § 801.1{b) is a factual issue
that will need to be determined in each
instance. The comment aiso pointed out
that some ESOP trustees appoint a
custodian, sometimes designated 4s a
trustee or co-trustee, for the voting
securities held by the trust. Again, the
question of control under these
circumstances is a factual one that will
require individual analysia.

Because all acquisitions of employer
voting securities by ESOPs are exempt,
it would not be appropriate tc aggregate
such acquisitions in the calculations
under § 801.13. Such aggregation can be
avoided by listing § 802.35 in
§ 801.15(a}){2}, and that section haa been
amended accordingly.

5. Section 802.70(b): Acquisitions
Subject to Prior Approval

The Commission has deleted
paragraph {b} of § 802.70, which had
exempted from the notification and
waiting requirements of the act certain
acquisitions that require prior approval
by the Federal Trade Commission or by
a federal court. The Commission has
concluded that although the principle of
this rule—to eliminate duplicative
netification requirements—was sound,
the rule could well have roublesome
practical effects for both the
enforcement agencies and the partica
subject 0 an order. The Commission
wants 10 assure that the rula, which
exempted only a few transections 2ach
year, does not craats a barrier o

voluntary settiements of antitrust
actions by unnecessarily requiring
public disclosures of information about
acquisitions. As 2 consequence, the
Commission has concluded that the
administration of the premerger program
wouid be betler served by ehmmatmg
the exemption.

Previously, § 802.70({b} exempted an
entire acquisition from the requirements
of the act if, pursuant to an order
entered in an action brought by the
Commission or the Department of
Justice, the acquiring person was
required to obtain approval of the
Commission or a federal court prior to
making an acquisition. For exampie, a
diversified company engaged in both the
lumber and the cement businesses
mighl, as & result of an acquisition of a
cement firm, have become subject to a
prior approval order requiring it to
submit all fuhire cement acquisitions for
review. The company, when
contemplating a subsequent cement and
lumber acquisition, would have heen
required to submit both the cement and
lumber portions of the acquisition for
approval under the order.

When the § 502.70(b) exemption
existed, the enforcement agencies were
required to inaist upon their right to
review under a prior approval order all
portions of a transaction, not merely
those portions relevant to the order.
However, this position could, in some
instances, become an obstacle to
obtaining consensual orders with
companies because of the public
disciosure procedures that are a part of
prior approval orders. In contrast to the
confidentiality required by section 7A{h)
of the act for {ilings under the normal
premerger notification program, review
under an order typically requires the
peraon requesting approval to place on
the public record business information
demonstrating that the acquisition is not
anticompeiitive. Thus, in the example
from the previous paragraph, the
diversified campany would be required
to disclose information about the
lumber, as well as the cement, business.
The Commiasion is concerned that the
prospect of sauch broad disclosures of
business information might
unnecessarily provokes a company to
resiat an order settling an antitrust
matter.

The Commission considered two
approaches io this problem: {1} To
require concarrent prior notifications
under the order and the premerger
aotification program, or {2} to require
separate notifications for different
portions of an acquisition—those that
will be reviewed within the terms of the
order and thess that will be reviewed
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under the normal premerger notification
procedures. The latter resolution,
aithough logically superior, could
require extremely compiex definitions to
include all ransactions that might be
televant to the order. Such definitions
could result in some transactions being
placed in the wrong category and quite
possibly would resuit in others not being
adequately reported under either
procedure.

Accordingly, the Commission has
decided to eliminate the exemption. This
change will not significantly increass
the number of filings {fewer than a
dozen transactiona were exempted
under § 802.70(b} in 1884}, nor the
burden of compliance, since a firm
would in any case have compiled much
of the information required for its
premerger filing in order lo comply with
the prior approval order. The
Commission has decided thst on
balance. the administration of the
premerger notification program and the
enforcement of the antitrust laws will be
enhanced by eliminating the exemption
contained in § 802.70(b}. No comments
addressed this proposal.

The considerations underlying this
rules change do not apply to divestilures
subiect to prior approval because in
those orders the Commission or a
federal court will have identified the
transfers of assets that are relevant to
those orders. There is, therefore, no
reason to delete the exemption in
% 802.70{a] for divestitures pursuant o
orders.

8. Section 803.5: Affidavit Obligations of
the Acquiring Person

Section 803.5{a} requires that the
acquiring person give notice to the
acquired person in certain transactiona.
The Commission has modified thia rule
{1] to permit the notice 10 state the
notification thresheld the acquiring
person will meet or exceed in lieu of the
aumber of shares to be acquired and (2]
to require the person to state, where
applicable, the total number of shares to
be held a2 a resuit of the acquisition,

This rule requires an acquiring person
in transactions subject to § 801.30
{tender offers, open market purchases
and other acquisitiona of stock from
persons other than tha issuer} to submit
with its Notification and Report Form an
affidavit attesting that the issuer has
received the notice required by
§ 803.5(a). The notice procedure serves
two related purposes: To inform the
iaguer of its obligation to file the
notification required by the act, and to
provide the issuer and the antitrust
agencies with evidence that the
acquiring peraon seriously intends to
consummate the transaction.

When first promulgated, § 203.5{(a)
required the acquiring person to diaclose
in the notice to the issuer, among other
things, the identity of the acquiring
person and the number of securities of
each class to be acquired. Because some
acquiring persons could not state theit
intentions in terms of numbers of
securilies to be acquired, the
Commission, by formai interpretation on
December 28, 1078, permitted such
persons to state instead which of the
reporting thresholds of § 801.1(h} they
intended to meet or exceed.

Thie interpretation did not, howaver,
address a different problem in the 1678
version of § 803.5{a). That nule required
the acquiring person to state only the
number of securities to be acquired and
not the number that would be held as a
result of an acquisition. Since § 801.13{a}
tequires the acquiring person to
aggregate the voting securities it plans
to acquire with ail voting securities of
the igsuer that it already hoids, it is this
total number of shares that would give
rise io & filing obligation. If the acquiring
person had substantial holdings in the
issuer before the acquisition, merely
stating the number of shares it would
acquire would not always make clear to
the issuer that the scquisition was
reportable.

This amendment both codifies the
1978 formal interpretation on
notification thresholds and amends the
rule to require the acquiring persen to
atate, in instances in which the number
of voting securities is specified, the
number of voting securities that would
be held as a result of the acquisition.

Notice to the acquired issuer. These
changes will assist in fulfilling the
principal purpose of § 803.5{a}—t0
inform the acquired person of ita
obligation to file a Notification and
Report Form with the antitrust
enforcement agencies, In the
transactions covered oy this rule, the
issuer may have no reason (o know that-
some or all of ita shares are being
scquired, because the voting securities
are to be acquired from persons other
than the issuer or an entity within the
same person as the issuer, Section
803.5(a} cures this potential problem by
requiring the acquiring person to serve
the notice before filing its notification.

These amendments refine that
procesa, By requiring that the notice
atate gither the notification threshold the
acquiring person will meet or exceed or
the total number of voting securities o
be held as a result of an acquisition, the
amendments insure that the acguired
peraon will receive notice of the
acquiring person’a intention to make an
acquisition that meets or exceeds the
$15 million. or the 18, 25 or 50 percent of

voting securities thresholds of § 801.1{h}.
From thia statement and from
knowiedge about its own voling
securities, the acquired person will have
a basis for determining whether it has 2
notification obligation.

The requirement that the notice
include nonvoting securities has been
deleted because they do not affect the
notification obligation.

Credibility of the acquisition plan.
‘This amendment will also aid in
fulfilling the second objective of
$ 803.5{2 !0 provide evidence of the
seriousness of the acquiring person’s
plan of action. The antitrust screening
pracess initiated by the acquiring person
requires the expenditure of significant
resources by the iasuer and the antitrust
agencies, The rule therefore requires
that the acquiring peracn provide
evidence that it intends to make a
reportable transaction and is not merely
gonsidering the possibility of making
one. The evidence required fails into
three categories:

(1) The statement that the acquiring
person has a “good faith
intention . . . to make [an] acquisition”
{§ 803.5(8}(2)}

(2) The statement of the specific
number of securities that the person
iritends to hold or the filing threshold it
intends to meet or exceed
{4 303.5{a}(1}{iii}); and

{3) The communication of these and
other facts to the acquired person
{5 803.5(a){1]).

The statement of “good faith” intent is
but one part of the evidence the ruies
require to establish that an acquiring
person intends to make a reportable
acquisition, That general statement
gains greater credibility when the
acquiring person declares the exact
number of securities it intends to buy or
the filing threshold it intends to cross.
The greater specificity suggests that a
plan has developed beyond the
concepiual stage at least to the point
whete it could be impiemented. In
requiring a definite written declaration
of a plan to acquire shares, thia

'provision parailels the requirements that

agreements o merge be executed

{3 803.5(b)} and that tender offers be
publicly announced (§ 803.5(a)(2}} before
filing notification.

Because the acquired person and the
enforcement agencies are entitied to be
reasonably certain that a reportabie
acquisition will be made,

§ 803.5(a)(1)(iii} requires the acquiring
person to state in the notice a present
intention to make such a reportable
acquisition of voling securities.
Accordingly, the Commisaion does ol
accept a staterent in a notice, for
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instanca, that the scquiring peraon
inlends to make an acquisition that
“may sxceed’” a reporting threshold,
because that sialement does not apecify
gither a threaboid that the person
intenda to meet or a current intaatien to
acquire any shares. See Example 4.
Similarly, the Commission does not
accepl a statement that a person will
acquire "up to” a certain percentage or
number of shares, since such a
statement does not clearly expreas a
present intenlt to acquire a percentage or
number of shares that is reportable. See
Example 5.

The Commission had proposed
requiring a stalement of the specific
presenl inlent to meet or exceed a
higher notification thrashold once the
person had establizhed an intent to
make a reportabie acquisition. The
effect of such an extension would have
been, for example, to treat a filing in
which the acquiring person states in its
notice to the acguired person an
intention “that it will acquirg more than
15% of the acgquired person's voling
securities and it may acquire more than
50% of those voting securities” as a filing
solely for the 15% threshoid. This
proposal drew & mixed response from
cornmenters. Comments 7 and 16
objected to the proposal, arguing that
requiring a subsequent filing prior to
crossing the 25 or 50 percent thresholds
would be unnecassary and burdensome.
Comment 18, in contrast, supported the
proposal, noting that because the
percentage of voting securities acquired
can be relevant to antitrust analysis,
multiple filings can conserve
Commission resources and permit
smaller acquisitiona that otherwise
might be blocked if the transaction were
analyzed a! the 50 percent level

While the Commission agrees on
balance with Comment 18 and does not
believe this aspect of its original
proposal would have imposed a major
burden, it concedes that some additional
burden would have resulied. Moreover,
since the current practice, which treats
the above language as a filing for the
50% threshold, has pot created
substantial antitrust enforcement
probiems, the Commission bas decided
not to adopt this change.

The Commission will thus continue its
policy thet requires the notice affidavit
to demonstrate a firm iniention io make
a reportable acquisition, but allows
filing for a higher threshold sven when
the intention 10 make that additional
acquisition has not yet become fixed.
Example 3 ilustrates that when a person
filea for a threshold it plans to meet or
excesd, il may also designate a higher
threshold. The less stringent standard

for designaoting the filing threshold
accommodates the interest of the parties
to a transaction and the antitrust
agencies in moel circumstances. Once
the premerger review process is
undertaken, the additicnai burden on
the acquired person and the
enforcement agencies occasioned by a
review of & transaction gt a higher
threshold is usually relatively minor in
comparison with the burden of
conducting a completely separate
review based on a subsequent filing by
the acquiring person for that higher
threshold.

It should be noted, however, that it is
unlikely to be advantageous for
acquiring peraons to file for a higher
threshold if they do not expect to cross
it within the period provided by § 803.7.
As comment 18 noted, there are
circumstances in which the antitrust
agencies would permit & smaller holding
of voting securities, but would challenge
larger holdings. By filing for the higher
threshold in such & ransaction, the
acquiring person might make i
necessary for one of the agencies to
seek to enjoin an acquisition based on
the designated threshold, sven though
the immediate transaction contemplated
would not have been chalienged.

Comment 2 noted that in many
acquisitions to which § 801.30 applies
the acquiring and acquired persons have
executed an agreement in principle or a
letter of intenlt to merge or acquire, It
argues that in such instances it ls
pointieas and burdensome to also
require the acquiring person io dsliver to
the acquired person the notice required
by § 803.5{a). While the Commiasion
egrees that the notice can be redundant,
it doea not agree that delivery of the
notics is a substantial burden or
unnecessary. Acquisitions to which
§ 801.30 applies are by definition
acruisitions of voting securities from
persons other than the acquired person.
Consequently, 2ven if the agreement
lapses for some resson, the rules still
permit the acquiring person to proceed
with the acquisition. In such
gircumsiances, since the agreement is o
longer in forca, the acouired person
might not be aware of its continuing
tesponsibility to file. The Commission
believes that the current notics
requirement makes clear that the
acquired person's responsibility to file is
based on the acquiring person's intent o
make a reportable acquisition and is
independent of any agreement.
Accordingly, it haa not adopted the
suggestion.

7. Section 803.10(aj: Running of Time in
§ 801.40 Transactions

The Commission has amended
§ 803.10{(a) in order to clarify when the
waiting period begins in connection with
the formation of a joint venture or sthes
corporation (hereinafter “joint venture™)
subject to § 801.40 of the rules. The
amendment makes explicit that the
waiting period does not begin until all
venturers who are required to file have
done so. This is consistent with the

" Commission staff's interpretation of the

1978 version of § 803.10{a}.

Before this amendment to § 803.1%{zg),
it was possible to read the rule to
provide for a separate wailing peried for
each individual venturer that began
when each filed its notification. The
Commission has amended the rule to
eliminate this possible
misinterpretation, which it believes
would preclude effective review by the
antitrust agencies of the formation of
joint venturas. Separate waiting periods
for individual venturers would mean
that in some instances one venturer's
waiting period could expire before
another venturer's filing alerted the
antitrust agencies o the need to issue
requests for additional informetion to all
venturers, To eliminate any possible
ambiguity, the Commission has
amended § 803.10{a) (o state explicitly
that in the case of acquisitions covered
by § 801.40, the waiting period begins
when all venturers required to file s
notification have done ao.

Although the Commission is adopting
this amendment as proposed, it believes
that the ataff's prior position cotrectly
interpreted previous § 803.10. Oid
§ 803.10 provided, in relevant part, that
the waiting period for all acquisitions,
other than those subject to § 801.30,
began on the “date of receipt of the
notification . . . from: . . . ail persons
required by the act and these rules to
file notification.” In other words, the
waiting period began only when all
venturers required to file had done so. It
wad, howaver, possible to argue that the
“all persons” language of § 803.10 refers
only to thoss persons required to file
notification in connection with 8
particular “scquisition” and that
$ 801.40 was intended to treat sach
individual venturer’s acquizition of
atock of the ioint venture corporation as
& discrete acquisiion. Since in each
such “acquisition” only the venturer is
required io fe (the joint venture itself
need not fle), the result would he that
tha “ail pereopa™ requirement would be
satisfied whenever an individual
venturer filed notification. Thus,
.according to the argument, each
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venturer would have a separate waiting
pericd beginning as soon aa it filed its
notification.

Whiie this argument had aupport in
some language of the rules, it was not
consistent with the antitrust
eniorcement agencies' need to conduct
an analysis of the competitiva
relationships among the persons forming
the joint venture corporation. As the
Silatement of Basis and Purpose to
§ 802.41 notes, "it is the combination of
the persans that form the new entity
{and not the new entity standing aione}
that presents antitrust issues when a
new corparation is formed . . . " 43 FR
33496 {July 31, 1978). Accordingly, to
ensure that the enforcement agencies
have the opportunity tc evaluate tha
competitive relationships among ail tha
venturers required to file, the agencies
must be able to review all their
notifications at the same time. It was on
this basis that the Commission staff
interpreted the language of the 1978
version of § 803.10(a} to mean that the
waiting period for ecquisitions subject
'0 § 801.40 began when ail acquiring
persons that were required to report had
done so. To avoid any posaible
ambiguity, however, the rule has been
amended to stata this requirement
explicitly.

The relationship between this
amendment and § 803.10{b), [explaining
when the waiting period ends) and
§ 803.20(c) (setting out the rules for an
extended waiting period} is as follows;
in acquisitions subject to § 801.40 in
which a request for additional
information ia issued, the extended
waiting period begins on the date the
additional information or documentary
material requested is received from all
contributors to the joint venture
corporation who received a request.

Comment 18, the only comment o
discuss this proposal, suggested that
itern §{d) instead be revised to require
the participants in the jeint venture to
identify the other persons participating.
However, as discussed beiow in
conneciion with the changes in the
Form., the agencies have not had
difficuity in ascertaining the identity of
joint venture parties. Rather, the
probiem is that withou! having the
filinga of ail the participants availabie at
one time, the agencies might fail to
notice possible anticompetitive
consequences of the venture that would
justify a second request. The
Commission regards this amendment as
an adequate resclution of the problem
and believes no further changes are
necessary at this time.

8. Changes in Examples To Conform
With Prior Amendmenis lo the Rules

On November 21, 1979 and july 23,
1983, the Commission published several
changes In the premerger rules, See 44
FR 86781 ot seq. and 48 FR 34427 ot seq.
Our experience with those changes haa
indicated that it wouid be heipful 2o
make several amendments to the
exampies appearing elsewhers in the
premerger rules. The affected axamples
are axample 1 o § 801.4, example 4 to
§ a01.15, example 3 to § 501.30, the
example to § 801,40, and example 1 to
§ 802.41, These amendments elicited no
comments.

8. The Premerger Notification and
Report Form

The Commission has promulgated
eight changes designed to clarify or
asimplify the Premerger Notification and
Report Form. Seven of the changes were
proposed in the Federal Register in
Seplember 1985; six of these appear in
substantiaily the same form as they
ware proposed, and ona has been
reworded for the sake of clarity. One
additional change, a clarification of an
gxisting requirement, is a product of the
staff's recent experience. The Form and
its instructiona have been revised to
reflect these changes, and the revised
version appears in this Federal Ragister
Naotice.

The eight changes to the Form are
discussaed in paragraphs a-h helow.
Some of the changes are based on
comments received by the Commission
in response 1o its July 1082 Federal
Register Notice. These comments are
referred to as “earlier comments” or
“nrior comments.” Comments received
in response to the 1985 rules change
proposals are designated by number.

Follewing paragraph h, sectiorns 1-4
addresa new iasues that were raised in
comments received pursuant to the 1963
proposals. These comments did not

specifically address the present changes

to the Form but instead suggested
further changes in the Form or raised
other issues about the Form.

Changes in the Report Form
a. General Instructions.

The generaj instructions to the Form
detail the proper procedures for
complying with the notification
requirements. Some filing parties have
misinterpreted one sapect of thess
instructiona: when making a narrative
response to an informational item in the
Form on attachment pages, parties have
sometimes failed to submit one set of
those attachment pages with each copy
of their Form. The Commission haa
therefore changed the general

inatructions to make clear that each
filing person must submit two compiete
copies of the Form to the Commisaion
and three complete copies of the Form 1o
the Department of Justice and that sach
copy of the Form must have its own sel
of attachment pages. '

This provision does not apply 1o
“documentary attachments,” which, as
defined in the instructions to the Form,
are the documents, usuaily prepared by
the parties for purposes unrelated to the
Form, that are aubmitted pursuant to
item 2(d) {formerly 2{)(i}}. item 4, and
4% 802.1(b) and 803.11. The instructions
tequire multiple submissions to each
agency of narrative responses {o items
on the Form, but only a single copy per
agency of each “documentary
attachment.”

‘Thia change in the general Form
instructions mekes clear that when
parties choose to make their narrative
responses on separate attachment
pages, these responses are not
“documentary attachments.” and
multiple copies of these pages must atill
be supplied to 2ach agency. Some filing
parties had incorrectly treated these
pages as “documentary attachments”
and had submitted only one copy per
agency. Such omissions hamper review
by the agencies and could cause a filing
to be deemed deficient.

d. Description of Transaction

The Commission has consolidated
into one question the three items,
formerly items 2(a), 2(b). and 2{c), that
request a description of the transaction.
Item 2{a) had asked for the names and
addresses of the parties to the
acquisition, a description of the assets
or voting securities to be acquired, the
consideration to be received from each
party, and. if the acquisition inveolved a
tender offer, the terms of the offer. ltem
2{b} had called for the scheduled
consummation date, and item 2(c) had
required a description of the manner in
which the transaction was o be carried
out, including scheduled major events
such aa stockholders' meetings, other
requests for government approval or
tender offer dates. Parties had often
repeated information when responding
to these items; the Commisaion has
therefore eliminated this redundancy by
combining them into one question.

Comment 22 pointed out that the
proposed version of item 2(aj and the
1978 version of item 2(d), which has
been redesignated as item 2(b} but
which {s otherviae being retained
unchanged. both asked for a description
of the assets to ba acquired. The
Commission haas further revised item
2{a} in responae !o this comment so that
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it no longer requires a description of the
assets or voting securities. Instead, item
2(a) simply asks whether assets or
voling securities {or both) are being
acquired. The detailed description of
assels to be acquired is reguired by item
2(b} {formerly 2{d}) and the description
of the voting securities 1o be acquired is
found in item 2(c) {formerly 2{e]}.

¢. Description of Voting Securities To
Be Acquired

The Commission has changed item
2{c} (which had been 2{e] but which has
been redesignated) to allow persons
who intend to acquire 100 percent of the
acquired person’s voling securities to
respond by stating that intent and
providing the dollar vajue of the
acquisition. Item 2(c) requires responses
to eight subsections that elicit
information about separate classes of
voling securitiea and the amount of each
that will be held by each acquiring
person following the transaction. As the
1978 Statement of Basis and Purpose
pointed out, the purpose of the detailed
breakdown is to enable the agencies to
assess the degree af control resulting
from the acquisition. 43 FR 33522 {july
31, 1978), The Commission recognizes
that detailed responses are likely to be
unnecessary when a person is acquiring
100 percent of the voting securities of a
company. In that case, the acquiring
person will presumably have complete
control of the acquired person. The
same is {rue when two companies are
merging or consolidating to form a new
company. [n these inatances, therefore,
the Commission has eliminated the
detailed responses reguired by item 2(c).
Item 2(c) now permils parties simply to
state that 100% of the voting securilies
are being acquired.

However, 1o enable the Commission
1o monitor complisnce with the act with
regard to previous acquisitions between
the parties, parties mus! still give full
responses io item 2(c} if, prior to the
acquisition, the acquiring person held 15
percent or more than $15 miilion of the
acquired person’s voting securities.
Since holdings of this magnitude
normally require a filing, disclosure of
this information in itern 2{¢) will permit
the agencies to inquire whether the prior
acquisition was exempt from the act. For
the sake of clarity, the wording of item
2{c} has been altered from the form in
which it waa proposed.

d. Index to Ancillary Documents

The Commission has deleted ltem
2{{}{ii}, which had asked for an index of
ancillary documents refated to the
acquisition agreement, such as those
relating to personnel matters {e.g.. union
contracts and employment agreements},

third-party financing agreements, leases,
subleases and documents related to the
transfer of realty. The 1878 Statement of
Basis and Purpose stated that the index
“will permit the agenctes to identify
particular documents in a second
request.” 43 FR 33523 (July 31, 1978}. In
the Commission’s experience, however,
this index has not been particularly
helpful. Second requests do not usually
focus on issues related to third-party
agreements. subleases, union contracts
or other documents listed in the index. If
this type of information is needed, the
agencies can ask for it descriptively in
the second request even without an
index of the documents. Since the index
can be lengthy and time-consuming to
prepare, the Commission has dropped
this item from the Form.

e. Shareholders and Holdings of Persons
Filing Notification

The Commission has changed the
instructions to item 8 to specificaily
permit parties to identify where
responses to this item can be found in a
“documentary attachment” to the Form.
‘The Commission does not object to
parties responding to these items by
referencing “documentary attachments”
submitted with a filing as long &s they
indicate the relevent pages in the
attachments and as long as the
information provided in the attachments
is complete, up-to-date, and accurate. If
the information contained in the
attachments is not complete, up-lo-date,
and accurate, the filing will not be
deemed substantially compliant and the
waiting pericd will not begin until the
correct materials are filed with both
agencies.

As revised, item 6(a) aska for a list of
the filing person’s subsidiaries, except
for subsidiaries with tolal assets of less
than $10 million. Item 8(b) asks for a list
of shareholders of each entity included
within the person filing notification.
Holders of 5 percent or more of the
voling securities of any entity included
within the person must be listed unless
the entity has total assets of less than
$10 million. tem 8{c] requires parties to
list their minority holdings. Parties may
omit holdings of less than 5 percent and
holdings of issuera with total assets of
less than $10 million.

Cne prior comment stated that the
Commission should permit parties to
respond to these items by referencing a
“documentary attachment” io the Form
rather than including & response on the
Form itself. The Commission is of the
view that a response that references a
*documentary attachment” i adequate
30 long a8 the specific pages of 2ach
attachment are indicated for sach item,

S Listof Subsidiaries

The Commission has changed item
6{a} a0 that parties may omit
subsidiaries with total assets of less
than $10 million. tem 8{a) requires
persons filing notification to provide the
name and headquarters mailing address
of each entity included within the
person filing notification. The 1878
instructions gave parties the option of
not listing entities with total assets of
less than $1 million. Prior comments
questioned whether a list of subsidiaries
was helpful to the agencies’ antitrust
review and especially whether the
names of relatively small subsidiaries
were necessary.

To conduct their review, the agencies
must be able to determine the names
and addresses of all significant entities
included within the parties to the
acquisition. In many instances, the
names of these subsidiaries can give the
agencies a better ynderstanding of the
acquisition and can enable them 1o seck
information from public sources, most of
which is only availabie by company
{subsidiary} name. The need for
subaidiaries’ names is particularly
compeiling when the subsidiaries are
foreign entities, since the SIC code
information contained in item 5 is
limited to 11.S. operations. See § 803.2.
Without the name of the foreign
subsidiary. information about the
person's {oreign operations is not
readily obtainable, However, the
Commission has recognized that some
subsidiaries may be so small that even
their names are unlikely to produce
information relevant 1o the agencies’
antitrust review. The Commission has
therefore raised the $1 miilion cut-off
provided in original item &{a) to $10
million. This change was based in part
on the fact that itema 6({b] and 6{c) have
always been subject to a $10 miilion cut-
off and that these cut-off levels do not
appear to have adversely affected the
agencies’ ability 1o conduc! their
antitruat review,

g Geographic Information in
Owverlapping SIC Codes

The Commission has changed the
level of specificity with which parlies
must provide certain geographic
information. When an overlap occurred
in certain SIC codes, the Commission
had previously required that each party
provide the address, arranged by the
state, county, and city or town, of its
establishments that derived revenue in
the averiapping code. Now, for some of
these codes, parties may provide only
the atate or states in which they derive
revenue.
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ltemn 7{a} of the Form requires the
filing person to identify 4-digit industry
SIC codes in which it has knowledge or
belief that it and any other person which
is a party to the acquisition also derives
revenue {usually referred to as “the
overlapping code” or "a lous-digit
overlap”]. ltem 7(c} requires the filing
person io identify the geographic areas
in which il derives revenae in
overlapping codes. For most averlapping
codes the filing person lists the states in
which it derives revenue. in the 1973
version of Item 7ic){iv). parties were
required to provide more detailed
geographic information for overlaps in
ali SIC major groups 5262 and 64-88

In most of these major groups, the
agencies muat determine the precise
geographic areas in which the parties
operate. For instance, acquisitions
invniving food stores, gasoline servica
st~tions, hospitals, apparel and
accessory stores, and banks require a
detailed breakdown of geographic
information, since the relevant
gengraphic market is often a local aresa
rather than an entire state ar region
tiewever, some of the SIC major groups
identified in 1978 as requiring the more
detailed breakdown have proved in fact
not tc require such detailed breakdowns
in the initial Hart-Scott-Rodino filing.
For instance, acquisitions involving
serurities brokers, insurance ageats.
invesiment offices end certain other
businesses falling within these codes
can be adetuntely reviewed without the-
initial filing providing such detailed
information. Acquisitions involving
overlaps in these codes either do not
involve local markets or, i they do
involve local markets, can still be-
adequately reviewed if the parties
specify in their initial filings only the
stateg in which they derive revenue.
Therefore, the Commisaion has changed
item 7(c) to require only atate-by-stats
information for overlaps occurring in
SIC major groups A2, 64-87, 72, 73, 78, 78,
and 81-89. The 5IC major groups that
still require the parties o give the
address. ar~anged by state, county, and
city or town, of establishments where
they Jerive revenue are listed in
Altachment A.

h. Frior Acquisiiions

The Commission has changed item 9
of the Form to require the acquiring
person to provide information about
a<quigitions made within five years of
filing rather than the ten ycars that had
been required.

If Loth the acquiring person and the
acquired issuer or the acquired asseis
had attributabie to them 5t million or
more in revenue in the same 4-digit 5IC
tnde, the acquiring person must lisl in

ilem @ its past acquizitions of other
persons that also derived revenue in
thet 4-digit S5IC code. Only acquisitions
of more than 50 percant of the voting
securities or aasets of entilies that had
annual net sales or lolal assets greater
than %10 million in the year prior o the
acquisition aeed be listed. In the ariginal
version of item 9 parties were required
to hist all auch acquisitions that had
taken piaca in the past ien years. The
Commission has changed item 8 so that
it now appliea only to acquisilions in the
past five years.

The purpose of itetn © is to assiat the
agencies in identifying prior acquisitions
by the acquiring person that may
suggest a4 pattern of acquisitions in a
particular industry by that person. Ses
43 FR 33534 {July 31, 1878}, Several
earlier comments suggested
modifications of item 9. One such
comment suggested raising to $10
mullion the present $1 millian cut-off for
the overlap in the acquigition thatis tha
aubject of the notification. This
suggestion was rejected because the
agencies sometimes find overlaps of leas
than $10 million ip a given 4-digit SIC
code to be of competitive significance.
This is particularly true when the parties
compete in 3 small geographic area ot
when one of the parties has an
extremely large share of a market.

Another prior comment suggested that
the ten-year period be reduced to five
years. The Commiasion has adopted this
suggestion, [t believes that this change
can be made without harming the
agencies” ability to conduct a thorough
antitrust review since an account of the
acquiring persen's acquisitions over the
past five years will give adequate notice
of possible trends toward concentration,
This change shouid signifizantly reducs
the burden of this item because it will
cut in half the number of years that
parties wiil have to search for
information about pricr acquisitions and
because it should be easier for .
companies lo identify more recent
acquisitions.

Other Comumenta

In addition to the comments discussed
in paragraphs {a} through (h} above,
comment 10 specifically endersed the
changes as proposed. and no comment
objected to them. Several other
comments suggested additional changes
in the Form, requested clarification of
exiating items, or otherwise made
observations about the Form’s reporting
requirements. The Commission takes
this opportunity o respond to the issues
raised in these comments.

1. Comments about 5IC code revenue
required by the Form. Severa] comments
made obaervations aboui the sxisting

Report Form's 5IC code requirements.
Comment 2 aaid it is difficult for
compamnies ‘o classify infermation in the
correct code gince some companies have
internal bookkeeping inconsistencies
and their SIC code classifications vary
from year to year. The commem! stated
that this probiem is especially seuie
when the classifications are highly
detailed. Although campiling SiC-based
information may occasionally be
difficult, the Commission has found it
the most workable way to determine
whether and to what extent companies
produce competing products.

Similarly, comment 2 stated that it is
difffcuit to provide the detailed
breakdown required for 7-digit codes
ending in "00.” If a 7-digit code ends in
“00," the insiructions require a further
breakdown by codes listed in Appendix
8 of the Numerical List of Munufactured
Products, Again, notwithstanding this
possible difficuity, the Commission
needs this detalled information for its
antitrust review.

The same comment also stated that
SIC code information on interplant
tranafers as {g required by § 803.2 is
difficult to assembie, and that providing
such information can result in some
double counting. Here aa weil, despite
the possible difficulty of gathering the
information, the Commission believes
that interplant ransfers are relevant to
antitrust review since internally
consumed products must sometimes be
considerad in the market along with
praducts seid externally. Furthermore.
the Commission has not found the
double counting problem
inswmouatable. Although the inclusion
of interplant transfars means that the
sum of SIC code revenues may slightly
exceed the sales linted on the company’s
most recent income siatement, the
agencies cam take this possibility into
account in performing their antitrust
review,

Comment 2 also observed that it is
difficuit to compile SiC code revenue,
especially the more detailed 7-digit
information, for recently acquired
entities, This problem is more likely te
oceur if the recent acquisition was nol
reportable, since in a reported
acquisition the acquired entity would
already have compiled its SIC code
information to fulfill its filing
requirements. Again, even if the
information has not been previously
compiled and may be difficuit to
compile, it muat be compiled in
connection with the fling since the
agencies’ antitrust review depends on it

Comment 22 abjected to item 5(b){ii}'s
requirement that current 7-digit
information ba pruvided for products



Faderal Register / Vol

. 52, No. 44 [ Friday, March 8, 1987 / Rules and Regulations

7679

added since the base year. The comment
pointed out that this item required
companies (o annually update 7-digit
information for products they have
recently added. The comment suggested
that the information be aupplied only for
the year following the addition.

The Commiasion needs 5IC code
information on all aspects of a person’s
basiness, including recently commenced
operations. This information must be as
detailed as practicable. In this particular
item, the Commission slready permits
parties the option of providing the
information based on 7-digit 5IC codes
“or in the manner ordinarily used by the
person filing notification.” It would not
be workable, however, to permit parties
to provide the information only for the
year following it addition. If this were
permitted, the parties to an acquisition
would be providing dollar revenues for
dissimilar years for added producta,
since any number of different
intervening years would appesr in
addition to the base year and the most
recent year. This would make it difficult
for the Commission to compare the
parties’ revenues, Moreover, if parties
only provided revenues for new
products for the year after the product
was introduced, the Commission would
often be unable to determine the present
level of thal person's presence in the
market. The new product may have
generated very little revenue when it
was introduced, but may have since
gained a significant presence in the
market.

2. Suggested reduction in reporting
requirements. Most of the ohservations
about difficulties in complying with
filing requirements centered around the
need to provide SIC code information,
Comment 22, however, also suggested
twa changes in the Form unrelated to
SIC code data: Deletion of the
requirement that persons submit an
affidavit with the Form and deletion of
the requirement that filing persons
ceriify the Form.

The Commission believes that these
two requirements impose al most a
minimal burden on the partiea io an
acquisition, The Commission needs to
know that the acquisition that is the
subject of the filing is actually planned
and not hypothetical; this is the goal of
the affidavit requirementi. The
Commission aiso needs to be certain
that the informaticn contained in the
Form is accurale. The current
certification requirement gives the
Commission added assurance that a
apecific individual has taken
responsibility for the accuracy of the
{nformation contained in the Form. The
Commission believes that the small

burden imposed by these requirements
is sutweigned by the imporiance of the
requirements. If interested persons
believe the burden imposed by these
requirements is more substantial, the
Commisaion would appreciate
submissions describing the extent of the
burden.

3. Requests for clarification of Report
Form instructions. Comment 2 requested
clrrification of the instructions for two
items on the Form: ltem S(b}{ii) and ilem
8. The Commission believes that the
instructions are adequate and therefore
does not propose to change them at this
time.

ltem 5{b}{ii) requests information
about products that have been added or
deleted subseguent to 1982, The
instruction to thia item permiis parties o
identify added or deleted products
either by 7-digit code or “in the manner
ordinarily used by the person filing
notification.” The instruction does not
expreasly define the term “products
added or deleted.” Most filing persons
have correctly read the instructions to
require only additions or deletions of
products that comprise a 7-digit product
code. In other words, for purpases of
this item, parties should define the term
“produci” to mean all items that are
classified in a single 7-digit code. For
example, assume all widgets are
classified in a single 7-digit code. lf a
person has always made blue and
yellow widgets, and one year it begins
production of red widgets, it need not
kst red widgets in item 5{bj(ii}.
Similarly, if the person stops making
blue widgets, it need not liat them as a
deleted product. In both instances the
addition and deletion took place within
a existing or ongoing 7-digit code in
which the person derived revenue in
1982,

Comment 2 requested a similar
change in the instruction to item 3,
which asks {or information about any
vendor-vendee reiationship between the
parties to the acquisition. Te complete
this item, each vendee must list the
“products” it purchased from other
parties to the scquisition. Only
aggregate purchases of "products™ of
more than $1 miilion must be listed. To
determine whether the $1 million figure
applies, most parties have correctly read
the existing inatructions as defining the
term “product” to mean a 7-digit 8iC
code. Thus, in our exampile above, if
$750,000 worth of red widgets and
$750,000 worth of blue widgets were
purchased in the most recen! year, the
person should list widgets in item 8. If,
however, blue and red widgets were
properly cieasified in separate 7-digit
codes, then in our example widgets

would not be listed in item 8 since the 51
million level would not be met for any
given "product.”

4. Comments regarding joint venture
filings. Two comments {7, 18] expressed
the concern that the Notification and
Report Form did not provide the
Commission with enough information to
determine whether all the parties o the
formation of a joint venture or other
corperation had fulfilled their {iling
requirements. These comments arose in
the context of the proposal to change
rule 803.10{a), which codifies the
Commission's policy of starting joint
venture waiting periods after all parties
to the venture with a reporting
obligation have filed. The comments
asserted that the Commission would not
be able to determine which parties to
the acquisition were required to file and
therefore the agencies would not know
when to start the applicable waiting
period. The Commission believes that
the Form already requires enough
information to allow the egencies to
determine which joint venturers are
required to file.

The Form requires certain information
about the parties to a joint venture. For
instance, {tem 1{c} requires each party to
“Iglive the names of a// uitimate parent
entities of acquiring ... persons which
are parties to the acquieition whether or
not they are required to file
notification.” {emphasis supplied) In the
joint venture context, thia item requires
the name of each person that will
acquire any voting securities of the
venture, even if the parties do not
believe that some of those persons will
ultimately have a reporting obligation.
Similarly the subparts of item 2(c}
{formerly 2{e]) require detailed
information about the amount and dollar
vaiue of the voiing securities to be
acquired by each person. Each joint
venturer that files must supply this
information for each person acquiring
securities of a joint veniure corporation.

Item 5({d} requires detailed
information about all contributions to
the joint venture or other corporation.
Item 5{d}{ii)(A} requires s list of
contributions from each person forming
the venture and item 5{d}{ii)(D] requires
a full description of the consideration to
be received by each person forming the
joint venture. Neither item is limited to
persons required to file. Therefore sach
person that files for a joint venture must
disclose this information for itself and
every other person forming the venture.

These iterns, when read together, give
the Commission considerable
information about sach venturer. The
Commission will know the nemes of
each contributor, the amount and valus
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of the sacurities each venturer wilh
receiva and the coniributions mads by
each venturer. Once the firsd vesturer
files, the Commission can readily
determine from thet filing which othesr
venturers will meet the act's size-0f-

transaction test. Furthermore, the names .

of the other venturers will likely parmit
the Commission to delermine from
public sources which of the other
venturers appear to meet the commerce
and size-ol-person tests.

Commenta 7 and 18 suggested that
parties be specifically required to stata
which other parties to the joint venturs
are required to file. The Commission
agrees that this would not be
particularly burdensome and that it
would provide further confirmation of
the Commissioa's independent
evaluation of who must file
Nevertheless, the Commission has not
adopted the suggestion al this time since
it has not in the past had difficuity
determining which venturers must file. U
in the future the Commission
experiences difficuity determining which
joint venturers must file (particulary if
filing persons resist tha Commission's
altempts to determine this mformation
informally), the Commisaion will .
proposa a change suitabls o remedy the
problem.

Attachment A

SIC major groups in which parties are
required to provide the address.
arranged by state, county, and city or
town, of each establishment from which
they derive daollar revenunes,

Division G. Retail FTrade

Major Group 5% Building materials,
hardware, garden supply. and mobile
home dealers.

Major Group 53. General merchandise
stores.

Major Group 54. Food stores.

Major Group 55. Automotive dealers
and gasoline service statlons,

Major Group 58. Apparel and accessory
stores.

Major Group 37. Furniture, home
furnishings, and equipment stores.

Major Group 58. Eating and drinking
places,

Major Group 59. Miscellaneous retail.

Division H. Finance, Insurance and Reql
Estate

Major Group 80. Banking.
Major Group 81. Credit Agencies other
than banks.

Division . Services

Major Group 70. Hotels. rooming houses,
camps, and other lodging placae. -

Major Group 75. Automotive repair,
services. and garages.

Mejor Groug 78 Moltion piciures
Major Group 80 Health services.

List of Subjecta

18 CFR Pariz 801 and 8272
Antitruat.

18 CFR Part 803

Antitrusi, Reporting and
recordkeeping requirements.

Accordingly, 186 CFR Parts 801, 202
and 8073 are amended as foillows

A. The authority for Parts 801, 802 and
803 continues bo read as follows:

Authority: Sec. 7A{d} of the Clayton Act. 18
U.8.C. 18a(d). as added by sec. 201 of the
Hart-Scett-Redine Antitrost improvernents
Act of 1978 Pub. L. 94435, 50 Siat. 1300

PART 30 +-COVERAGE RULER

B. Example 1 to § 801.4(b] ia revised io
read as set forth below,

§30t.4 Sscondary setuisitions,

(’b)!.i

Examnples: 1. Asaume that acguiring parson
“A" proposes o acquirs all the voting
securities of zorporation B. This section
provides that the acquisition of
securities of ispuers held bat not controlled
by H or by any entity which B controle sre
secondary scquisitions by “A Thus ¥ B
halds mors thag $13 millicn of the voting
securities of corporation X (but does not
control X} and “A”" and "X satmiy sactions
7A (a](1] and [a){ZL "A" must fils notificatios
separately with respect to its secondary
acguisition of voting securities of X_"X" must
file notification within fifteen days (or in the
case of a cash tender offer, 10 days) after A"
filem pursuamé i § 80130

[ ] L] * a a
C. Saction 801.12{4] is reviged and a

new § B01.11{e) is added to read as set
forth below.

£801.11 Annusl pet saise and tois ascets.

{a} The anmual net sales and totai
assets of a perzon shall inchude all net
sales and all asseis heid. whethes
foreign or domestic, except as provided
in paragrapbs {d) and {2} of this secton.

{e} Subject to the limitations of
paragraph {d} of this section, the total
assels ok

{1} An acguiring person that does not
have the regulariy prepared balanca
sheet described in paragraph {c}{2) of
this section shall be, for acquisitions of
esch acquired person:

(i} All assets held by the scquiring
peraon at the thne of the acquiaition,

(i1} Less ail cash that wiil ba usad by
the acquiring person as congidaration in
an acguistlion of asgety from, or in 20
acquigition of voiing securities issued
by, that acguired parson jor an sntity

within thas acquired person) and less all
cash tha! will be used for expenses
incidental to the acguisition, and lesa al!
securities of the acquired person {or an
antity within that acquired person}; and

{2} An acquired person that does not
have the regularly prepared balance
sheet deseribed in paragraph {c}{2} of
this section shall be either

(£} AH assets held by the acquired
person at the Hme of the acquisition, or

{if} Where applicable. ila agsats as
determined in accordance with

§ 801.40{c)

Examples; For sxamples 14, assume that
A in & newly-{formed coropany which iz not
controlied by any other entity. Aszume also
that A has no sales and does not have the
balance sheet described in paragraph {c}2) of
this section.

1. A will borrow $10% oriltion int cash and
wiil purchase assets from B for 3100 million.
in order to estahlish whether A's acquisition
of B's assets is reportable. A's total assets are
determired by subtracting the $100 muilion
that it will use to acquire B's aseets from the
%105 million that A will have al the lune of
the scguisition. Therefore, A has totai assets
of 85 million and does oot meet the size-of-
person test of section 7A(a}{2}

2 Assume that A wtll acquire assets from B
and that, at the time it acquires B'a asgets. A
will heve $85 million {n cash and a factory
valued at $20 million. A will exchange the
factoty and 580 million cash for B's assets. To
determme A's total assets, A should subtract
from the 385 million eagh tha 380 miition tha:
wiil be used o acquire assets from B and add
the remaindar 1o tha value of the {actory.
Thus, A has total assets of 525 million. Even
though A will use the factory as part of the
consideration for the acquinition, the vslye of
the factory must still be included in A's total
asaets.

Note thet A and B may also have to raport
the acquisition by B of A's non-cash asaeta
{Le., the factory} For that scquisiton, the
value of the cash A wiil use 10 buy 9's assets
is not excluded from A'a total assets. Thus. in
the acquisition by B, A's total aasets are $105
million.

3. Assume that company A wiil make a
$200 million acguisition and that it must pay
a loan origination fee of 35 million. A
borrows $231 million. A does not meei tha
size-of-person les in section 7A{eHZ}
hecausa its \otal assels are less than $10
million. $200 million is exciuded becausa it
will be consideration for the acgquisition and
£5 miilion la exciuded becausa it is an
expenss incidental to the acguisition.
Therefore, A s onlv a 38 miilion person.

4. Assume that A borrown $150 million to
acquire $100 million of assets from person B
and $45 million of voting securities of person
C. To detarming its size for purposes of ita
acquisition from person B, A subtracts the
$100 million that it will use for that
acquisition. Therafors, A haa total assets of
850 mullion for purposes of i3 acquisition
from 8. To determring {ts gize with reapect la
its zequisition from persont €. A subtracts the
$45 milllen that will be paid for C's voting



