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Title 16—Commercial Practices
CHAPTER |—FEDERAL TRADE COMMISSION

SUBCHAPTERH—RULES REGULATIONS, STATEMENTSAND INTERPRETATIONS
UNDER THE HART-SCOTT-RODINO ANTITRUST IMPROVEMENTSACT OF
1976

PREMERGER NOTIFICATION; REPORTING AND WAITING PERIOD
REQUIREMENTS

AGENCY: Federal Trade Commission.
ACTION: Promulgation of final rules.

SUMMARY: The purpose of this document is formally to promulgate final rules implementing
title Il of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, relating to premerger
notification. The document consists of final rules, including a Notification and Report Form, and
astatement of basisand purpose. Under the statute, the Federal Trade Commission was directed to
promulgate, with the concurrence of the Assistant Attorney General in charge of the Antitrust
Division of the Department of Justice, rules implementing a premerger notification program. The
effect of the final rulesisto implement such aprogram, by explaining the coverage of the program,
certain exemptions from the program, and the means by which persons must comply with their
obligations under the program.

EFFECTIVE DATE: August 30,1978.
FOR FURTHER INFORMATION CONTACT:

Malcolm R. Pfunder, Associate Director for Premerger Notification, Bureau of
Competition, Room 303, Federal Trade Commission, Washington, D.C. 20580,
telephone: 202/523-3894.

SUPPLEMENTARY INFORMATION: Section 7A of the Clayton Act, 15 U.S.C. 18a, asadded by
sections 201 and 202 of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, requirespersons
contemplating certain mergers or acquisitions to give the Commission and the Assistant Attorney
General advance notice and to wait certain designated periods before consummation of such plans.
Thetransactionsto which the advance notice requirement is applicable and the length of thewaiting
periods required are set out in the act, the complete text of which is reprinted below.

Therulesaredivided into three parts. Part 801 definesanumber of theterms used in the act
and the rules and explains which acquisitions are subject to reporting and waiting period
requirements. Part 802 contains anumber of exemptionsfrom the requirements. Part 803 explains
the procedures for complying with the act. The Notification and Report Form, which is completed
by persons required to file notification, is an appendix to part 803 of the rules. The amendment to



the Clayton Act does not change the standards used in determining the legality of mergers and
acquisitions, but instead providesthe enforcement agencieswith advance notice of, and information
about, certain transactions, and with an opportunity to seek a preliminary injunction in Federa
district court to prevent consummation of any such transactionswhich may, if consummated, violate
the antitrust laws.

Section 7A of the Clayton Act provides:

“Sec. 7A. () Except asexempted pursuant to subsection (c¢), no person shall acquire, directly
or indirectly, any voting securities or assets of any other person, unless both persons (or in the case
of atender offer, the acquiring person) file notification pursuant to rules under subsection (d)(1) and
the waiting period described in subsection (b)(1) has expired, if?

“(1) the acquiring person, or the person whose voting securities or assets are being acquired,
isengaged in commerce or in any activity affecting commerce:

“(2) (A) any voting securities or assets of a person engaged in manufacturing which has
annual net sales or total assets of $10,000,000 or more are being acquired by any person which has
total assets or annual net sales of $10,000,000 or more;

“(B) any voting securities or assets of aperson not engaged in manufacturing which hastotal
assets of $10,000,000 or more are being acquired by any person which hastotal assets or annual net
sales of $100,000,000 or more, or

“(C) any voting securities or assets of a person with annual net sales or total assets of
$100,000,000 or more are being acquired by any person with total assets or annual net sales of
$10,000,000 or more; and

“(3) asaresult of such acquisition, the acquiring person would hold—
“(A) 15 per centum or more of the voting securities or assets of the acquired person, or

“(B) an aggregate total amount of the voting securities and assets of the acquired personin
excess of $15,000,000.

In the case of atender offer, the person whose voting securities are sought to be acquired by
a person required to file notification under this subsection shall file notification pursuant to rules
under subsection (d).

“(b) (1) The waiting period required under subsection (a) shall—

“(A) begin on the date of the receipt by the Federal Trade Commission and the Assistant
Attorney General in charge of the Antitrust Division of the Department of Justice (hereinafter
referred to in this section as the * Assistant Attorney General’) of—

“(i) the completed notification required under subsection (a), or “(ii) if such notification is
not completed, the notification to the extent completed and a statement of the reasons for such
noncompliance,

from both persons, or, in the case of atender offer, the acquiring person; and



“(B) end on the thirtieth day after the date of such receipt (or in the case of a cash tender
offer, the fifteenth day), or on such later date as may be set under subsection (€)(2) or (g)(2).

“(2) The Federal Trade Commission and the Assistant Attorney General may, in individual
cases, terminate the waiting period specified in paragraph (1) and allow any person to proceed with
any acquisition subject to this section, and promptly shall cause to be published in the FEDERAL
REGISTER a notice that neither intends to take any action within such period with respect to such
acquisition.

“(3) Asused in this section—

“(A) Theterm ‘voting securities’ means any securitieswhich at present or upon conversion
entitle the owner or holder thereof to vote for the election of directors of the issuer or with respect
to unincorporated issuers, persons exercising similar functions.

“(B) The amount of percentage of voting securities or assets of a person which are acquired
or held by another person shall be determined by aggregating the amount or percentage of such
voting securities or assets held or acquired by such other person and each affiliate thereof.

“(c) Thefollowing classes of transactionsare exempt from the requirementsof thissection—
“(1) acquisitions of goods or realty transferred in the ordinary course of business;

“(2) acquisitions of bonds, mortgages, deeds of trust, or other obligations which are not
voting securities,

“(3) acquisitions of voting securities of an issuer at least 50 per centum of the voting
securities of which are owned by the acquiring person prior to such acquisitions,

“(4) transfers to or from a Federal agency or a State or political subdivision thereof;
“(5) transactions specifically exempted from the antitrust laws by Federal statute;

“(6) transactions specifically exempted from the antitrust laws by Federa statuteif approved
by aFederal agency, if copies of al information and documentary material filed with such agency
arecontemporaneoudly filed withthe Federal Trade Commission andthe Assistant Attorney General;

“(7) transactions which require agency approval under section 18(c) of the Federal Deposit
Insurance Act (12 U.S.C. 1828(c)), or section 3 of the Bank Holding Company Act of 1956 (12
U.S.C. 1842);

“(8) transactions which require agency approval under section 4 of the Bank Holding
Company Act of 1956 (12 U.S.C. 1843), sections 403 and 408(e) of the National Housing Act (12
U.S.C. 1726 and 1730(a), or section 5 of the Home Owners' Loan Act of 1933 (12 U.S.C. 1464), if
copies of al information and documentary material filed with any such agency are
contemporaneoudly filed with the Federal Trade Commission and the Assistant Attorney General at
least 30 days prior to consummation of the proposed transaction;



“(9) acquisition, solely for the purpose of investment, of voting securities, if, as aresult of
such acquisition, the securities acquired or held do not exceed 10 per centum of the outstanding
voting securities of the issuer;

“(10) acquisitions of voting securities, if, asaresult of such acquisition, thevoting securities
acquired do not increase, directly or indirectly, the acquiring person’s per centum share of
outstanding voting securities of the issuer;

“(11) acquisitions, solely for the purpose of investment, by any bank, banking association,
trust company, investment company, or insurance company, of (A) voting securities pursuant to a
plan of reorganization or dissolution; or (B) assets in the ordinary course of its business; and

“(12) such other acquisitions, transfers, or transactions, asmay be exempted under subsection

(d)()(B).

“(d) The Federal Trade Commission, with the concurrence of the Assistant Attorney General
and by rule in accordance with section 553 of title 5, United States Code, consistent with the
purposes of this section—

“(2) shal require that the notification required under subsection (a) be in such form and
contain such documentary material and information rel evant to aproposed acquisition asisnecessary
and appropriate to enable the Federal Trade Commission and the Assistant Attorney General to
determine whether such acquisitions may, if consummated, violate the antitrust laws; and

“(2) may—
“(A) define the terms used in this section,

“(B) exempt, from therequirementsof thissection, classesof persons, acquisitions, transfers,
or transactions which are not likely to violate the antitrust laws; and

“(C) prescribe such other rulesasmay be necessary and appropriateto carry out the purposes
of this section.

“(e)(1) The Federal Trade Commission or the Assistant Attorney General may, prior to the
expiration of the 30-day waiting period (or in the case of a cash tender offer, the 15-day waiting
period) specifiedin subsection (b)(1) of thissection, requirethe submission of additional information
or documentary material relevant to the proposed acquisition, from a person required to file
notification with respect to such acquisition under subsection (a) of this section prior to the
expiration of the waiting period specified in subsection (b)(l) of this section, or from any officer,
director, partner, agent, or employee of such person.

“(2) The Federal Trade Commission or the Assistant Attorney General, in its or his
discretion. may extend the 30-day waiting period (or in the case of a cash tender offer, the 15-day
waiting period) specified in subsection (b)(1) of thissection for anadditional period of not morethan
20 days (or in the case of a cash tender offer, 10 days) after the date on which the Federal Trade
Commission or the Assistant Attorney General, as the case may be, receives from any person to
whom a request is made under paragraph (1), or in the case of tender offers, the acquiring person,
(A) al the information and documentary material required to be submitted pursuant to such a
request, or (B) if such request isnot fully complied with, the information and documentary material



submitted and a statement of the reasons for such noncompliance. Such additional period may be
further extended only by the United States district court, upon an application by the Federal Trade
Commission or the Assistant Attorney General pursuant to subsection (g)(2).

“(f) If aproceeding is ingtituted or an action is filed by the Federal Trade Commission,
alleging that a proposed acquisition violates section 7 of this Act or section 5 of the Federal Trade
Commission Act, or an action is filed by the United States, alleging that a proposed acquisition
violates such section 7 or section 1 or 2 of the Sherman Act, and the Federal Trade Commission or
the Assistant Attorney General (1) filesamotion for apreliminary injunction against consummation
of such acquisition pendente lite, and (2) certifiesto the United States district court for the judicial
district within which the respondent resides or carries on business, or in which the actionisbrought,
that it or he believesthat the publicinterest requiresrelief pendentelite pursuant to this subsection—

“(A) upon the filing of such motion and certification, the chief judge of such district court
shall immediately notify the chief judge of the United States court of appealsfor thecircuitinwhich
such district court islocated, who shall designate a United States district judge to whom such action
shall be assigned for al purposes; and

“(B) the motion for a preliminary injunction shall be set down for hearing by the district
judge so designated at the earliest practicable time, shall take precedence over all matters except
older matters of the same character and trials pursuant to section 3161 of title 18, United States
Code, and shall bein every way expedited.

“(9)(1) Any person, or any officer, director, or partner thereof, who failsto comply with any
provision of this section shall be liable to the United States for a civil penalty of not more than
$10,000 for each day during which such personisin violation of this section. Such penalty may be
recovered in acivil action brought by the United States.

“(2) If any person, or any officer, director, partner, agent, or employee thereof, fails
substantially to comply with the notification requirement under subsection (a) or any request for the
submission of additional information or documentary materia under subsection (e)(1) of thissection
within the waiting period specified in subsection (b)(1) and as may be extended under subsection
(e)(2), the United States district court—

“(A) may order compliance;

“(B) shall extend the waiting period specified in subsection (b)(1) and as may have been
extended under subsection (e)(2) until there has been substantial compliance, except that, inthe case
of atender offer, the court may not extend such waiting period on the basis of afailure, by the person
whose stock is sought to be acquired, to comply substantially with such notification requirement or
any such request; and

“(C) may grant such other equitablerelief asthe court in its discretion determines necessary
or appropriate.

upon application of the Federal Trade Commission or the Assistant Attorney General.



“(h) Any information or documentary material filed with the Assistant Attorney General or
the Federal Trade Commission pursuant to this section shall be exempt from disclosure under
section 552 of title 5, United States Code, and no such information or documentary material may be
made public, except as may be relevant to any administrative or Judicial action or proceeding.
Nothing in this section is intended to prevent disclosure to either body of Congress or to any duly
authorized committee or subcommittee of the Congress.

“(i) (1) Any actiontaken by the Federal Trade Commission or the Assistant Attorney Genera
or any failure of the Federal Trade Commission or the Assistant Attorney General to take any action
under this section shall not bar any proceeding or any action with respect to such acquisition at any
time under any other section of this Act or any other provision of Law.

“(2) Nothing contained in this section shall limit the authority of the Assistant Attorney
Genera or the Federal Trade Commission to secure at any time from any person documentary
material, oral testimony, or other information under the Antitrust Civil Process Act, the Federal
Trade Commission Act, or any other provision of law.

“(j) Beginning not later than January 1, 1978, the Federal Trade Commission, with the
concurrenceof the Assistant Attorney General, shall annually report to the Congresson the operation
of thissection. Such report shall include an assessment of the effects of this section, of the effects,
purpose, and need for any rules promulgated pursuant thereto, and any recommendations for
revisions of this section.”

STATEMENT OF BASISAND PURPOSE OF RULESIMPLEMENTING TITLE Il OF THEHART-SCOTT-RODINO
ANTITRUST IMPROVEMENTS ACT OF 1976

On September 30, 1976, President Gerald Ford signed into law the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, Pub. L. 94-435, 90 Stat. 1390. Section 201 of that statute
added anew section 7A tothe Clayton Act, 15U.S.C. 18A (referred toin this Statement of Basisand
Purpose as “the act”), relating to premerger notification.

Theact createsarequirement that “ persons’ of specified sizeor larger, which intend to make
voting securities or asset acquisitions of specified size or larger, must report their intentions in
advance and provide information relevant to the transaction to the Antitrust Division of the
Department of Justice and to the Federal Trade Commission. After reporting, those persons must
wait aprescribed period of time before consummating the reported transaction. That waiting period
may be extended by either enforcement agency by means of arequest for additional information or
documentary material. The act also contains 11 specific types of exemptions, along with agrant of
rulemaking authority to define any terms used in the act, to create additional exemptions, and
generdly to carry out the purposes of the act.

Theact providesfor expedited consideration by aFederal district courtintheevent that either
agency seeks a preliminary injunction to prevent consummation of an acquisition. It also contains
penalty and enforcement provisions, arequirement that information filed by reporting persons not
be made public except under certain circumstances, provisions clarifying the relationship between
the act and certain substantive and procedural aspects of other antitrust laws, and the requirement
of an annual report to the Congress.

Rulemaking authority under section 7A(d) of the act is conferred upon the Federal Trade
Commission, and that provision requires that the Assistant Attorney General in charge of the
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Antitrust Division of the Department of Justice (referred to hereafter as the “Assistant Attorney
Genera”) concur in the rules. That section also makes applicable the informal rulemaking
procedures of the Administrative Procedure Act, 5 U.S.C. 553, and requires that any rules issued
must be consistent with the purposes of the act.

Section 553 of the Administrative Procedure Act requires that an agency that intends to
promulgate rules must first publish a “general notice of proposed rulemaking” in the FEDERAL
REGISTER. After giving notice, the agency isrequired to “give interested persons an opportunity to
participate in the rulemaking through submission of written data, views, argumentswith or without
opportunity for oral presentation.” Thereafter the agency may adopt and issue fina rules;
incorporated in those rules must be “a concise general statement of their basis and purpose.” The
statute also requires that final rules of a substantive nature normally be published or served upon
affected persons not less than 30 days before their effective date.

On December 15, 1976, the Federal Trade Commission, with the informal concurrence of
the Assistant Attorney General, issued proposed rules and a proposed Notification and Report Form
sometimesreferred to hereafter asthe “form™) to implement the act. The proposed rulemaking was
published in the FEDERAL REGISTER of December 20, 1976, 41 FR 55488, and is hereafter referred
toasthe“origina” rulesand form. The 30-day comment period was extended, by the Commission
onJanuary 12, 1977, and expired on February 18, 1977. Onehundred thirty-three commentsbecame
part of the rulemaking record in connection with the original rules and form. A list of these
comments, and of those received during the later comment period, appears at the end of the
Statement of Basis and Purpose. Each comment has been assigned a number, and throughout this
statement individual comments are referred to by these numbers.

Because of the extensiveness of public comment, it became clear to the Commission that
some substantial revisions would have to be made in the original rules. On July 25, 1977, the
Commission determined that additional public comment on the rules would be desirable and
approved revised proposed rules and a revised proposed Notification and Report Form (hereafter
referred to as the “revised” rules and form). The revised rules and form were published in the
FEDERAL REGISTER of August 1, 1977, 42 FR 39040, and a 30-day comment period began on that
date. Inresponseto numerousrequestsfor additional timefor comment, the Commission on August
23, 1977, extended the comment period by 30 days, through September 30, 1977. A total of 116
comments were received on the revised rules and form.

Additional changesin the revised rules and form were made after the close of the comment
period, and on February 14, 1978, the Commission gaveitsinterim approval to fina versions of the
rules and form (referred to hereafter as the “final” rules and form). The Notification and Report
Form was then transmitted to the General Accounting Office for review under the Federal Reports
Act, 44 U.S.C. 3502. The General Accounting Office submitted its report to the Commission on
May 12, 1978. The Commission formally promulgated the final rules and form and issued this
Statement of Basis and Purpose on July 10, 1978. The Assistant Attorney General gave hisformal
concurrence on July 18, 1978. The fina rules and form and this Statement of Basis and Purpose
were published in the FEDERAL REGISTER of July 31, 1978, 43 FR 33451, and will become effective
on August 30, 1978.



THE TRANSITIONAL RULE

Section 202 of the Antitrust Improvements Act of 1976 specified that section 201, containing
new section 7A of the Clayton Act, would become effective 150 days after enactment, except for the
rulemaking provisionscontained in section 7A(d), which became effective upon enactment. Because
final rules could not be promulgated prior to the effective date of the act (February 27, 1977), the
Commission on January 27, 1977, with the concurrence of the Assistant Attorney General,
promulgated a final rule, designated the Transitional Rule, which was published in the FEDERAL
REGISTER of February 2, 1977, 42 FR 6365. The Transitional Rule created an exemption for all
transactions consummated prior to the effective date of the final rules and specified the manner in
which thefinal ruleswill beimplemented during thefirst 30 daysfollowing the effective date of the
rules.

Under the Transitional Rule, any acquisition whichisconsummated beforethe effective date
of these rules is exempt from all requirements of the act. Any cash tender offer which is
consummated on or within 15 calendar days after the effective date of the rules and any other
acquisition which isconsummated on or within 30 calendar days after the effective date of therules
is exempt from the waiting period requirement of section 7A(a), subject to two other conditions.
First, al personsrequired by the act and the rulesto file notification with respect to the acquisition
(or, for an acquisition subject to section 801.30, just the acquiring person) must file on or before the
effective date of therules. Second, if prior to consummation of the acquisition either enforcement
agency makesarequest for additional information or documentary material under section 7A(e) and
section 803.20, then the waiting period normally deriving from such arequest takes effect, and its
expiration, termination or extension thereafter is governed by the act and the rules.

It should be emphasized that the Transitional Rule doesnot apply to any transaction that will
be consummated more than 30 days (15 in the case of a cash tender offer) after the effective date of
therules; nor doesit apply to any acquisition with respect to which the required notifications are not
received on or before the effective date of the rules. Transactions of these two types are subject to
the full notification and waiting period requirements of the act and the rules.

The Transitional Rule also states that completed notifications received prior to the effective
date of the rules will be deemed filed on the effective date of the rules.

For purposes of the Transitional Rule and the rules in parts 801-803, the completion or
consummation or, “making” of an acquisition refers to the closing date, or the date on which title
istransferred, rather than to the date on which a contract, agreement in principle or letter of intent
issigned.

In the course of promulgating the Transitional Rule, the Commission considered comments
suggesting that personsthat had complied with the Commission’ sResol ution Requiring Notification
and Submission of Specia ReportsRelating to Corporate Mergersor Acquisitions, dated August 15,
1974,39FR 35717 (October 3,1974) (referred to hereafter asthe* Commission’ sexisting premerger
notification program,”) should be exempt from the requirementsof theact andtherules. Atthat time
the Commission, with the concurrence of the Assistant Attorney General, determined not to grant
such an exemption. In the statement accompanying the Transitional Rule, the Commission
explained:



The Commission * * * believes that all merger transactions should be placed on the same
footing at the inception of the new program and that firms engaging in such transactions will have
ample warning of the final effective date of the rulesto permit them to schedule consummation of
those transactions accordingly. 42 FR at 6365-66.

DETERMINING WHETHER THE ACT APPLIES

The act appliesto any acquisition by an acquiring person of the assets or voting securities of
an acquired person that meetsthe criteriaof section 7A(@). Thus, thefirst step in analyzing whether
the act applies to a specific acquisition of assets or voting securities is to determine the identify of
the“acquiring person” and the “acquired person,” and which assets or voting securitieswill be held
“asaresult of” the acquisition. Onetransaction may consist of, or may giverise, to, several distinct
“acquisitions” potentially subject to the act. See the examplesto 801.2 (c) and (e) and to § 801.4.

Toidentify the*acquiring person,” consult thedefinitionsof “ person,” “ entity,” and“ ultimate
parent entity” in 8 801.1(a) and the definition of “hold” in 8§ 801.(c). First determine which entity
will have beneficia ownership of the assets or voting securities to be acquired, and identify that
entity’ s ultimate parent entity (as defined in 8 801.1(a)(3)). The acquiring person consists of that
ultimate parent entity and all entitiesthat it controlsdirectly or indirectly. Thedefinition of “control”
in 8 801.1(b) will determine whether an entity is an ultimate parent entity and which entities are
included within the acquiring person. If the entity that will hold the assets or voting securitiesto be
acquired is controlled by another entity, one must follow the chain of control, locate the ultimate
parent entity, and then determine all entitiesthat that entity controlsdirectly or indirectly. Thiswill
be the acquiring person.

Next determine the entity whose assets or voting securities are being acquired. See
§801.2(b). Thiswill betheentity that prior to the acquisition hasbeneficial ownership of any assets,
or istheissuer of any voting securities, which are to be acquired. The acquired person consists of
the ultimate parent entity that control sthe entity whose assets or voting securitiesare being acquired,
along with all other entities that that ultimate parent entity controls directly or indirectly. See also
801.2 (c), (d), and (e).

Having determined the identity of the acquiring and acquired persons, one must determine
whether either person is engaged in commerce or in any activity affecting commerce. Thisisthe
“commercetext” of section 7A(a)(1); consult 88 801.1(d) and 801.3 for further explanation of how
thistest is applied.

If the commerce test is satisfied, then the size-of-person test of section 7A(a)(2) must be
analyzed. Thistest focuses upon the annual net sales and total assets of the acquiring and acquired
persons. Section 801.11 explains how to determine these figures. It may also be necessary to
determine whether the acquiring and acquired persons are “engaged in manufacturing,” a term
defined in § 801.1(j).

There are three different ways that the size-of-person test of section 7A(a)(2) may be
satisfied. If the acquiring person has annual net salesor total assets of $100 million or more and the
acquired person is engaged in manufacturing and has annual net sales or total assets of $10 million
or more, then section 7A(a)(2)(A) is satisfied. If the acquiring person has annual net sales or total



assets of $100 million or more and the acquired person is not engaged in manufacturing but hastotal
assets of $10 million or more (net sales are irrelevant in this case), then section 7A(a)(2)(B) is
satisfied. Finaly, if the acquiring person has annual net sales or total assets of $10 million or more
and the acquired person has annual net sales of $100 million or more, then section 7A(a)(2)(C) is
satisfied, without regard to whether either personisengaged in manufacturing. If none of thesethree
testsissatisfied, the act does not apply; if any of them issatisfied, it isthen necessary to analyzethe
size-of-transaction test of section 7A(a)(3).

This test may be satisfied in any of five different ways, since the size-of-transaction test is
satisfied whenever, asaresult of theacquisition, the acquiring person would hold at least 15 percent,
or more than $15 million worth, of either the assets or the voting securities of the acquired person,
or more than $15 million worth of both the assets and the voting securities of the acquired person.

In applying thistest, one must first determine what will be held asaresult of the acquisition.
Ingeneral, theacquiring person in an assetstransaction will hold only those assetswhich will change
handsasaresult of thetransaction. See § 801.13(b)(1), but, for the moment, ignore the value of the
assets; see also § 801.21. Thereis one significant exception: Whenever the acquiring person has
acquired any assets from the same acquired person within 180 days preceding the signing of a
contract, agreement in principle, or letter of intent to acquire additional assets, and the earlier-
acquired assets have not been transferred to another person, then 8 801.13(b)(2) directsboth persons
to treat the earlier and the present transaction as if they were both occurring at the present time,
unless § 801.15 requires otherwise. In other words, the two (or more) asset acquisitions must be
aggregated, unless the earlier acquisitions fell within one of the exemptionslisted in 8§ 801.15. The
effect of aggregation isthat the assets acquired in the two (or more) transactions will be “held asa
result of” the present transaction, for purposes of determining the dollar value of assets — but not
the percentage of assets — being acquired under section 7A(a)(3).

The voting securities of the acquired person to be held by the acquiring person as aresult of
atransaction are determined by § 801.13(a)(1). In general, any securities which will be held by the
acquiring person after the present transaction are held as aresult of the present transaction, even if
some of those securitieswere acquired earlier. Certain exceptionsarestatedin 8801.15if an earlier
acquisition was exempt under the act or rules.

Thenext step isto determinewhether, asaresult of the acquisition, the acquiring person will
hold an aggregate total amount of assets and voting securities of the acquired personin excessof $15
million. The value of assets is the value at time of acquisition, and not the book value, and is
determined by referenceto 8§ 801.10 (b) and (c). Thevalue of voting securitiesto be held asaresult
of the acquisition is also the current value, determined by reference to section § 801.10 (@) and (c).

If an acquiring person would hold both assets and voting securities of the acquired person
as a result of a transaction, the aggregate total amount of voting securities and assets must be
determined under § 801.14 and subjected to the $15 million size-of-transaction test of
section 7A(@)(3)(B). If the $15 million test is satisfied, the aternative 15-percent test of
section 7A(a)(3)(A) may be disregarded, since the size-of-transaction has already been satisfied. If
the $15 million test is not satisfied, then the next step isto determine the percentage of the acquired
person’ sassetsor voting securitieswhich the acquiring personwill hold asaresult of theacquisition.
This requires acomputation, in the form of afraction, in which the assets or voting securitiesto be
held as a result of the acquisition are divided by the aggregate total amount of assets or voting
securities of the acquired person.
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In an assets acquisition, the numerator and denominator of thisfraction will be dollar values
obtained from the books of the acquired person. Section 801.12(d) explains how this computation
ismade, and 8 801.12(c) makes clear that the denominator consists of the total assets of the entire
acquired person. If asaresult of the acquisition the acquiring person will hold 15 percent or more
of the total assets of the acquired person, then section 7A(a)(3)(A) is satisfied.

For an acquisition of voting securities, the numerator and denominator of this fraction will
be numbers of votes for directors of the issuer that voting securities presently entitle their holders
to cast or, as aresult of the acquisition, will entitle their holdersto cast. Section 801.12 explains
how thiscomputationismade, and § 801.12(a) makesclear that the denominator consists of thetotal
number of votesfor directors of the issuer whose voting securities are being acquired. If asaresult
of the acquisition the acquiring person will hold 15 percent or more of the voting securities of the
issuer, then section 7A(a)(3)(A) is satisfied.

SPECIFIC TREATMENT OF PARTICULAR TYPES OF TRANSACTIONS

A seriesof rulesin part 801 specify the manner in which particular types of transactions are
treated under the act.

Whenever as aresult of an acquisition (the * primary acquisition”) an acquiring person will
obtain control of an issuer which holdsanoncontrolling block of voting securities of another issuer,
thentheacquisition of the other issuer’ svoting securitiesisasecondary acquisition which, by reason
of 8 801.4, is separately subject to the act and the rules.

Section 801.20 explains that acquisitions meeting the criteria of section 7A(a) and not
otherwise exempted under the act or the rules are subject to the reporting and waiting period
requirements of the act. Thisistrue even though earlier acquisitions may also have been subject to
the act, even though the acquiring person’s holdings initially may have met or exceeded a
notification threshold (see 8 801.1(h)) before the effective date of the rules; and even though the
acquiring person’s holdings initially may have met or exceeded a notification threshold by reason
of increasesin market values or events other than acquisitions.

Section 801.30 explainsthat for certain typesof transactions, thewaiting period beginswhen
only the acquiring person files notification, rather than when both personsfile. In such cases, the
acquired person must file within a specified number of days after the acquiring person files. The
types of transactions to which this treatment applies are: (1) Acquisitions of voting securitieson a
national securities exchange or “over the counter” securities markets, (2) certain acquisitions of
voting securities by shareholders of the target company in atender offer, (3) acquisitions of voting
securitiesby meansof atender offer, (4) secondary acquisitions, (5) acquisitions (other than mergers
and consolidations) in which voting securities are acquired from someone other than the issuer or
a related entity, (6) acquisitions resulting from conversion of convertible voting securities, and
(7) acquisitionsresulting from the exercise of options and warrants. Additional provisionsrelating
to acquisitions of voting securities by shareholders of the target company in a tender offer are
contained in 8 801.31. Section 801.32 makes clear that conversion of convertible voting securities
(see 8§ 801.1(f)) isapotentially reportable acquisition under the act.
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When the persons contributing to theformation of anew corporation receivevoting securities
of that corporation. § 801.40 must be consulted in order to determine whether these acquisitionsare
reportable.  Section 801.40(b) contains its own size-of-person tests, which interpret those in
section 7A(a)(2) in any transaction (except in connection with amerger or consolidation) in which
anew corporationisformed. A special rulefor determining the total assets of the new corporation
is stated in 8 801.40(c), and a special rule relating to the commerce test of section 7A(a)(1) is
contained in 801.40(d).

In general, 8 801.40 applies to the formation of joint ventures organized in the corporate
form, but the operation of the rule does not depend upon whether the parties or the enforcement
agencies would consider the new corporation to be a “joint venture.” Whenever a newly formed
corporation issues sufficient voting securities to two or more persons. so that section 7A(a)(3) and
8 801.40 (b) and (d) are satisfied, the transaction is reportabl e, although all such persons acquiring
the new corporation’ s stock may not necessarily haveto file notification. The new corporation does
not, however, haveto report its acquisitions of the assets which its sharehol ders have contributed as
part of the transaction setting up the new corporation.

Finaly, 8 801.90 states that whenever a reportable transaction is recast in a different form
or broken up into aseries of transactions, or whenever any other deviceisemployed for the purpose
of avoiding the obligation to comply with the act and the rules, the form of the transactions is
disregarded, and the obligation to comply with the act and the rulesis determined by applying the
act and the rules to the substance of the transaction.

EXEMPTIONS

If thecommerce, size-of-person and size-of -transactiontestsof section 7A(a) areall satisfied,
one must next determine whether any exemptions apply. Statutory exemptions are found in
section 7A (c)(1) through (c)(11). With respect to section 7A(c)(1), see 8 802.1; with respect to
section 7A (c)(6) and (c)(8), see 8§ 802.6; as to section 7A(c)(8), see also § 802.8; concerning
section 7A(c)(9), see § 802.9; and concerning section 7A(c)(10), see 802.10.

Additional exemptions are found in the remainder of Part 802 of the rules. Each of the
separate exemptions in the act and the rules must be separately consulted. More detailed
explanations of these rules relating to exemptions appear below.

FILING REQUIREMENTS

If the criteria of section 7A(a) are met and the transaction is not entitled to exemption under
the act or the rules, then the acquisition is reportable, and the procedures outlined in part 803 of the
rules must be followed. The acquiring and acquired persons must file notification, and a waiting
period must elapse. before the transaction may legally be consummated.

The Notification and Report Form is an appendix to part 803 of the rules and must be
completed in accordancewith 8 803.1 and with theinstructionsappearing in 8§ 803.2 and ontheform
itself. Whenever aperson filing notification is unable to supply acomplete response to any item on
the form, it must provide a statement of reasons for noncompliance, in accordance with § 803.3.
Each Notification and Report Form must be accompanied by an affidavit; consult § 803.5. Each
form must also be certified; see 8 803.6.
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Inthe special caseinwhich aforeign acquired person refusesto file notification, 8 803.4 may
permit another person to file on its behalf.

Under section 803.7, reported transactions must be consummated within oneyear following
the expiration of the waiting period in order to avoid the necessity of an additional filing at a later
date.

WAITING PERIOD

Sections 7A (a) and (b) state that, when notification isrequired with respect to an acquisition
of assets or voting securities, that transaction may not legally be completed until notification has
been accomplished and a 30-day waiting period has thereafter expired (only 15 daysisrequired in
the case of a cash tender offer).

Section 803.10(a) explains when the waiting period begins, and section 803.10(b) explains
when it expires. Section 7A(b)(2) permits the Commission and the Assistant Attorney General to
terminate the waiting period before it expires in certain cases, and section 803.11 explains the
procedures governing termination.

REQUESTS FOR ADDITIONAL INFORMATION OR DOCUMENTARY MATERIAL

Section 7A(e) permitsthe Commission or the Assistant Attorney General, prior to expiration
of thewaiting period, to require the submission of additional information or additional documentary
material relevant to an acquisition, from any person required to file notification, or from any officer,
director, partner, agent or employee of any such person. Section 803.20 explains the procedure for
such requests and detailstheir impact upon the waiting period. Section 803.21 requires compliance
with such requests within a reasonabl e time.

MISCELLANEOUS PROVISIONS OF THE ACT AND THE RULES

Section 7A(f) providesfor expedited treatment by a United States district court of amotion
by either enforcement agency for apreliminary injunction to prevent consummation of atransaction
reportable under the act.

Sections 7A (g)(1) and (g)(2) provide the enforcement mechanisms for the act. Under
section 7A(g)(1), any person (or any officer, director or partner thereof) who fails to comply with
any provision of the act (or the rules) may beliablefor acivil penalty of up to $10,000 for each day
during which such person isin violation of the act. If the notification requirements of the act and
the rules are not substantially complied with, section 7A(Q)(2) permits either enforcement agency
to commence an action in United States district court. Under this section, the court may order
compliance and is required to extend the waiting period “until there has been substantial
compliance.” The act contains one exception: When a person whose stock is sought to be acquired
by means of atender offer (either cash or non-cash) has not complied, the waiting period may not
be extended, although civil penalties may be assessed. Section 7A(g)(2)(C) aso permits the court
to “grant such other equitable relief as the court in its discretion determines necessary or
appropriate.”
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Section 7A(h) statesthat any information or documentary material filed with theenforcement
agencies under the act is exempt from disclosure under the Freedom of Information Act and that no
such information or documentary material may be made public except “as may be relevant to any
administrativeor judicial action or proceeding.” Section 7A(h) explicitly preservesto Congressand
its committees and subcommittees the ability to obtain information filed with the enforcement
agencies under the act.

Section 7A(i) contains two important explanations of the relationship between the act and
other activities of the enforcement agencies. Under section 7A(i)(1), any action by either agency or
any failure of either agency to take any action under the act has no effect on any proceeding or any
other action at any time under any other provision of the Antitrust Improvements Act of 1976 or any
other provision of law. Moreover, the ability of the enforcement agencies to make full use of the
Antitrust Civil Process Act, the Federal Trade Commission Act, and any other provision of law “to
secure at any time from any person documentary material, oral testimony, or other information” is
unaffected by the premerger notification requirements of the act.

The Commission, with the concurrence of the Assistant Attorney General, is required by
section 7A(j) to submit an annual report to Congress on the operation of the act.

Section 803.30 of the rules provides a mechanism whereby formal and informal
interpretationsof requirementsunder the act and the rulesmay berendered. Section 803.90 provides
for the separability of any provision of the rules or form, in the event that any provision is held
invalid or inapplicable to any person or circumstances.

Thefinal versions of the rules and form, and the detailed discussion of each which follows,
are of necessity based upon certain factual assumptions. Only actual experience with the operation
of the premerger notification program will show which of these assumptions are valid. Such
experience may suggest amendments to the rules, and some of those amendments and the reasons
articulated for them may differ with portions of this discussion.

PART 801 OF THE RULES
SECTION 801.1(8)(1)—PERSON

Theterm “person” appears 36 timesin the act and isused in connection with virtually every
subject with which the statute deals. It isthe basic organizational unit to which the requirements of
the act apply. Of particular importance are its uses in the tests for determining whether the act
applies: The commercetest of section 7A(a)(1), the size-of-person test of section 7A(a)(2) and the
size-of-transaction test of section 7A(a)(3). Two related statutory concepts, “acquiring” and
“acquired” persons, are separately defined in § 801.2.

The definition states that a person is an ultimate parent entity together with all entities that
it controls directly or indirectly. “Entity” is defined in § 801.1(a)(2), and comprehends natural
persons, corporations, partnerships, joint ventures, unincorporated associations, trusts, and several
other types of units. “Control” is defined in § 801.1(b) and means, in most cases, beneficia
ownership of 50 percent or more of the voting stock. Control iseffected directly if the voting stock
isheld without intermediaries; it iseffected indirectly if direct control isheld by controlled entities,
agents, or other means. An“ultimate parent entity” isdefined in 8 801.1(a)(3). and means an entity
that isnot controlled by any other entity. A *person” thuscan bevisualized asacollection of entities
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headed by an ultimate parent entity and linked together by control relationships. These entitiesare
referred to as being “included within” the person.

Four examplesillustrate the rule, Example No. 1 illustrates the most typical case, that of a
corporation with subsidiaries. Examples 2, 3, and 4 illustrate |less common cases involving foreign
governments, natural persons and entitiesincluded within two persons. The definition also notesan
exception, § 801.12 (a) and (b), in which the term “person” is assigned a different meaning in
connection with percentage computations.

BACKGROUND INFORMATION TO § 801.1(a)

Section 7A begins, “[N]o person shall acquire* * *” Although section 7 of the Clayton Act
reaches only corporate acquisitions, Congress did not intend the definition of person to be limited
to corporations. See 122 Cong. Rec. H10293 (daily ed. Sept. 16, 1976) (remarks of Rep. Rodino):
122 Cong. Rec. S15323 (daily ed. Sept. 7, 1976) (comparison of House and Senate versions with
fina compromise version). The definition of person accordingly embraces the variety of
organizations contained in the definition of “entity.” But for purposes of the size-of-person test of
section 7A(a)(2), “person” could not mean just the particular entity which was acquiring or
transferringlegal title. If such alimited definition of person were adopted, the ultimate parent entity
would be able to evade the requirements of the act by manipulating the entity to be involved in a
transaction. For example, alarge corporation could evadethe size-of-person test of section 7A(a)(2)
merely by arranging to have a small subsidiary participate in an acquisition. In order to give effect
to the size-of -person test, “person” must mean the overall enterprise.

The rules solve this dilemma by introducing the term “entity” to servein the first capacity,
that of defining the basic organizational units (such as corporations, etc.) to which the act applies.
The rules reserve the term “person” for the larger concept, used in the size-of-person test of
section 7A(8)(2). See the Statement of Basis and Purpose to 8 801.12, which aso explains the
exception in the definition provided in that rule.

Theorigina rulesdid not employ theterm “entity,” and instead expressed the two meanings
of “person” by using a more complex definition. The revised rules introduced the present
definitional system. The fina definition reformulates the language for clarity and to remove
potential ambiguities, but does not alter the substance of the definition.

SEcTION 801.1(a)(2) ENTITY

The term “entity” does not appear in the act, but in the rulesis part of the definition of the
term “person,” the basic unit to which the act applies. Section 801,1(a) defines a “person” as an
ultimate parent entity and all entitiesthat it controlsdirectly or indirectly. “Entities’ thus constitute
the component partsof persons. Thedefinition of “entity” setsforthalist of organizational unitsthat
can be included within a person.

The proviso at the end of the definition excludes the governments of foreign nations, the
United States and the several States, as well as their agencies and political subdivisions, from
qualifying asentities. Hence, theseunitsare not subject totheact. However, corporationscontrolled
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by such units and engaged in commerce are entities, and may be subject to the requirements of the
act.

BACKGROUND INFORMATION TO 8 801.1(a)(2)

The need to introduce theterm “entity” isexplained in the statement of basisand purposeto
88801.1(a)(1) and 801.12. Revised § 801.1(a)(2) marked theinitial appearanceof theterm, although
the original rules had achieved a similar result by means of amore complex definition of “person.”
Seethe FEDERAL REGISTER noticeaccompanying therevisedrules, 42 FR at 39042 (August 1, 1977).

Thefinal definitiondiffersonly slightly fromtherevised version. Thereferencetoanentity’s
domicile was deleted as unnecessary. The reference to joint ventures not yet formed has been
conformed to the language of final § 801.40; thereason for itspresencein the definitionisexplained
in the statement of basis and purpose to that rule.

Foreign states, foreign governments, and their agencies are excluded from the definition of
entity, but foreign governmental corporations engaged in commerce are entities. The definition
draws this distinction because the activities of corporations engaged in commerce are invariably
commercial activities, over whichaU.S. court may havejurisdiction, whereas actionstaken directly
by Statesor governmentsarelesslikely to be subject to U.S. jurisdiction. Furthermore, theprinciple
of comity, which seeks to assure amicable relations among nations, militates against the United
Statesrequiring aforeign state to comply with the reporting and waiting requirements of the act. By
contrast, the principle of comity is less compelling with respect to the activities of governmental
corporations. The distinction is generally supported by the Foreign Sovereign Immunities Act of
1976, 28 U.S.C. 160-2-1611, which distinguishes between “commercial activities’ of foreign states
and agencies, which are not immune from the jurisdiction of the United States, and their
noncommercia activities, which retain their immunity. 28 U.S.C. 1605(a)(2).

Similarly, the definition also excludes the States of the United States. The effect of the
exclusion is that acquisitions by States are not subject to the act, because the act applies only to
acquisitionsinvolving persons. See Section 7A(a). The sameistrue of asset acquisitionsfrom any
of these political units. Stock acquisitions from them are not excluded under this rule, since the
issuer of the stock, not the State or government, would be the acquired person. State-owned and
U.S.-owned corporations are included within the definition of entity, for reasons similar to those
applying to foreign governmental corporations.

SECTION 801.1(a)(3) ULTIMATE PARENT ENTITY

The term “ultimate parent entity” does not appear in the act. The rules employ thetermin
the course of defining the term “person.” An “ultimate parent entity” is an entity that is not
controlled by any other entity. The ultimate parent entity included within aperson, therefore, isthe
entity that directly or indirectly controlsall other entitieswithinthepersonandisnotitself controlled
by any other entity.

An ultimate parent entity must be a unit that fits the definition of “entity” in § 801.1(a)(2).
Thus, for example, a corporation engaged in commerce and wholly owned by aforeign government
can be an ultimate parent entity, but the controlling government cannot, because it is not an entity.
See example No. 2 to § 801.1(a)(1).
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The ultimate parent entity included within aperson isresponsiblefor aperson’scompliance
with the act and rules, under § 803.2(a). Because the concept of “person” isacreation of the act and
rules and, therefore, a person may not have a generally recognized name embracing all its
components, the name of the ultimate parent entity is used to identify the person within which it is
included. See page 2 of the notification and report form.

BACKGROUND INFORMATION TO § 801.1(a)(3)

Thedefinitionispart of the mechanism which constructsthe definition of theterm “ person.”
The term did not appear in the origina rules, and the definition is unchanged in substance from
revised 8§ 801.1(a)(3).

SecTION 801.1(B) CONTROL

Theterm “control” does not appear in the act, but the definition of the term is central to the
entire scheme of the rules and indirectly affects the extent of coverage of the act. The language of
the act imposes its requirements upon “persons,” aterm defined in 8§ 801.1(a)(1) to consist of an
ultimate parent entity and all entitieswhich it controlsdirectly or indirectly. Only after applying the
definitions of control and person, can one determine whether the commercetest of section 7A(a)(1),
the size-of-person test of section 7A(a)(2) and the size-of-transaction test of section 7A(a)(3) are
satisfied, and thus whether the act applies. The definition of control is aso important because the
notification and report form, in general, requests revenue dataand other information only for entities
included within the person.

The definition of control consists of two tests; if either is satisfied, control exists.
Subparagraph (b)(1) provides that holding 50 percent or more of the outstanding voting securities
of an issuer constitutes control. This test invokes several other definitions and rules, which are
necessary to apply the definition correctly. In particular, 8 801.1(c) defines the term “hold”;
8 801.1(f)(1) defines the term “voting securities’; and 8 801.12 governs the calculation of the
percentage. The second aternativetest in the definition, subparagraph (b)(2), providesthat control
isalso “the contractual power presently to designate a majority of the directors of a corporation, or
in the case of unincorporated entities, of individuals exercising similar functions.” The exampleto
the definition illustrates the most important use of the term, the linkage of entitiesinto a“person.”

Note that since both branches of the definition of control involve properties—the issuance
of stock and the existence of directorsor individuals exercising similar functions—which cannot be
possessed by natural persons, natural persons may exercise control but cannot be controlled. This
means that natural persons may be ultimate parent entities within a person, but may not become
“included within aperson” as controlled entities. See example No. 3to § 801.1(a)(1) and example
No. 2 to § 801.1(a)(3).

The language “in the case of unincorporated entities * * * individuals exercising similar
functions” may in appropriate cases find application to organizational units other than corporations
which are defined as entitiesin § 801.1(a)(2).

BACKGROUND INFORMATION TO 8§ 801.1(b)
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Although the term “control’ does not appear in the act, the concept isimplicit withinit. It
furnishesthe link between theterm “entity,” which in the rules describes the types of unitsto which
the act applies, and theterm “person,” which is used throughout the act and rules. The need for two
terms in the definitional scheme is explained in the statements of basis and purpose to those
definitions, 8 801.1(a)(1) and (2) and the use of the term “control” arises within that definitional
structure.

“Control” was defined at the level of 50 percent stock ownership for two reasons. First, it
supplied an objective, easily administrable criterion. Second, except for casesin which the holding
is exactly 50 percent, majority ownership will aways enable the holder to direct the day-to-day
activitiesof thecontrolled entity, even though for many large corporations, defacto control may arise
from holdings well below 50 percent.

Several comments (e.g., 16, 115; 1050, 1088, 1102) suggested that control should stem only
holdings of morethan 50 percent, rather than exactly 50 percent, of the outstanding voting securities
of anissuer. However, the final rule adheres to the position that a 50-percent holding constitutes
control. If thesharesof anissuer areevenly divided between two holders, it ismore appropriate that
the issuer be viewed as part of both “persons,” for purposes of the size-of-person test of
section 7A(a)(2) and size-of-transaction test of section 7A(a)(3), than as part of neither. In such a
situation; each of the 50-percent holders may exercise control. Moreover, after aholder acquires 50
percent of the shares of an issuer, further acquisitions of those shares are exempt under
section 7A(c)(3).

Thisfirst test of control hasbeen retained without substantial changethrough therevised and
final definitions. In the revised rule the word “ownership” was replaced by “holding,” thus
incorporating thedefinition of “hold.” Inthefinal rulethe exclusion of the holdingsof affiliateswas
deleted as unnecessary because of the final definition of “affiliate.”

The second text in the definition can best be understood in the context of its derivation from
the earlier drafts. Inthe original definition the second test attempted to identify actual or working
control, however effected. It also contained a proviso excluding from the definition of control any
power arising from conditions in financing contracts with certain specified lenders. The original
version of the second test attracted approximately 25 comments, for the most part critical.

The comments made four principal criticisms. First, several comments(e.g., 9, 11, 78, 115)
noted that the definition of control would determine the entities for which revenue and other data
must be supplied on the Notification and Report Form. If the definitionimputed control of an entity
which the reporting person did not in fact control, areporting person might be unable to supply the
required data. Sincefailureto comply could result in civil penalties of up to $10,000 per day, these
comments should require that the definition of control should require the submission of data
concerning only those entities with respect to which the reporting person could in fact obtain such
data.

A second group of comments (e.g., 9, 11, 78, 88, 95. 120) focused on the subjectivity of the
original second test. These comments expressed concern about the potential expansiveness of two
phrasesin the definition, “ dominant minority” and “other means,” which they feared might include
relationships other than stock ownership. They contended that different observers could reasonably
arrive at different conclusions about whether control existed in agiven instance. They also urged
that, in view of the civil penalties provided for noncompliance with the act, the definition should
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focus upon objective criteriathat would allow both reporting persons and the enforcement agencies
to determine their obligations under the act with reasonable certainty.

Thethird and fourth groups of commentsreflected more specialized concerns. A number of
comments (e.g., 68, 81, 96, 105, 107, 108, 113) asserted that the second test of control, as applied
to mutual funds, would regard an investment adviser that advises several separate mutual funds as
controlling thefunds. Thus, the several mutual funds would become part of the same“person,” and
their security holdings would be aggregated for purposes of the 15 percent or $15 million test of
section 7A(@)(3). They contended that the legislative history of the act indicated a contrary
congressional intent.

Finaly, the fourth group of comments (e.g., 15, 83, 88, 98, 115, 120) criticized the proviso
relatingtofinancing. They maintained that the exclusion of powersarising from financing contracts
should extend to al lenders, rather than to only those listed, since extensions of credit may come
from many sources.

Thedefinition was substantially revised in responseto these comments. Therevised version
restricted control to contractual power to designate amajority of the board of directors. When such
a contract exists, the controlling entity can direct the actions of the controlled entity and can
presumably supply the data required by the Notification and Report Form without difficulty. All
parties should be able to determine their obligations under the act with reasonable certainty based
on objective criteria

Thelimitation of control to thesetwo instancesal so eliminated the criticismin the comments
on the mutual fund issue and on the proviso about creditors; since control could only flow from the
two specified relationships, these two problems no longer arose.

However, in addition to therevised definition, the FEDERAL REGISTER notice accompanying
the revised rules solicited public comments on another possible modification of the second test of
control. It would have defined control to include the power to designate or elect amajority of the
directors of an issuer, without limiting the power to contractual instances only. The notice also
solicited commentsidentifying “ objective factors of voting control (or contractual power), without
relying on a specific percentage of voting securitiesheld.” 42 FR at 39043 (August 1, 1977).

Nineteen commentsexpressed viewsabout therevised definition and the FEDERAL REGISTER
proposals. The comments uniformly supported the revised definition and opposed the proposalsin
the FEDERAL REGISTER notice. Most considered that the revised definition adequately addressed the
concernsexpressed inthecommentsto theoriginal rules, whilethe new proposalswould reintroduce
the same subjectivity and uncertainty previously mentioned. The comments stressed the need for
objective standards because of the civil penalty provisionsof the act and viewed the proposalsin the
FEDERAL REGISTER notice as inadequate. Minority stockholdings, as well as other forms of
influence, it was stated, could constitute the“ power to designate or elect,” but would not be capable
of objective ascertainment.

Thefinal ruleretainsthe substance of the revised second test. The Commission believesthat
in thisinstance, the advantages of certainty in the application of the act outweigh the disadvantages
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of limiting the reach of the act. Should experience in administering the act reveal shortcomingsin
this approach, the definition can be revised.

Accordingly, thefinal definition makesonly one changein therevised version of the second
test. It expandsthe formulation “directorsor trustees’ to clarify that for unincorporated entitiesthe
definition will look to “individuals exercising similar functions’ in place of the directors. This
language does not apply, however, to banks or trust companies that designate the trustees of trusts
they administer. I1n such cases, the definition of “hold,” 8 801.1(c), allocates the responsibility for
filing notification.

SECTION 801.1(C) HoLD

Section 801.1(c) definestheterm “hold,” whichiscentral to the structure of therules. If the
commerce test of section 7A(a)(1) and the size-of-person test of section 7A(a)(2) are met, the act
applies to an acquisition if “as aresult of such acquisition, the acquiring person would hold” 15
percent or $15 million worth of the voting securities or assets of the acquired person.
Section 7A(a)(3) (emphasis supplied). Thetreatment of an acquisition thus depends upon what the
acquiring person will hold as aresult of the acquisition. See sections 801.13 and 801.15.

Section 801.1(c)(1) states the basic rule that a person “holds’ voting securities or assets if
that person isthe beneficial owner of such securitiesor assets. The rulesdo not contain adefinition
of “beneficial ownership.” Instead, the existence of beneficial ownership isto be determined in the
context of particular caseswith referenceto the person or personsthat enjoy theindiciaof beneficial
ownership, which include the right to obtain the benefit of any increase in value or dividends, the
risk of loss of value, the right to vote the stock or to determine who may vote the stock, the
investment discretion (including the power to dispose of the stock). It should be noted, however,
that the concept of “beneficial ownership” for purposes of section 801.1(c) overlapswith, but isnot
identical to, the definition of beneficial ownership promulgated by the SEC for purposes of
section 13(d) of the Securities Exchange Act of 1934 (“Exchange Act”), 15 U.S.C. 78m. Thus,
while aperson may be abeneficial owner of securitiesfor purposes of section 13(d) of that statute,
it might not be the beneficial owner of those securities for purposes of the premerger notification
rules, or vice versa.

Record ownership by itself isof no relevancein determining whether aperson “holds’ stock
or assetsunder therules. Seethe examplefollowing section 801.1(c)(1). Beneficial ownership may
be effected directly (i.e., where the beneficia owner has legal title), or indirectly “through
fiduciaries, agents, controlled entities or other means.” This principle is subject to the provisions
in subparagraphs (2) through (8) of therule.

These subparagraphs clarify who the beneficial owner is or is deemed to be in particular
situations. The holdings of spouses and minor children are by reason of section 801.1(c)(2) al
attributable to one another, so that if any of them makes an acquisition, the holdings of al of them
are aggregated for purposes of determining the total assets of the acquiring person and what it will
hold as aresult of the acquisition. See aso section 803.2(a).

With certain exceptions, a trust, including a pension trust, is deemed under
section 801.1(c)(3) to hold all assets and voting securities constituting the corpus of the trust; the
trust (not the trustee) may thus become areporting person. Seethe exampleintherule. Inthe case
of arevocable trust, and in the case of an irrevocable trust in which the settlor (i.e., he or she who
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createsthe trust) retains areversionary interest in the corpus, section 801.1(c)(4) makes the corpus
of thetrust the “holdings’ of the settlor. In these situations the settlor, rather than the trust, would
be required to comply with any obligations under the act.

Beneficiariesof all other typesof trusts, including pension trusts and common trust funds or
collective investment funds, are in section 801.1(c)(5) deemed not to hold any assets or voting
securities constituting the corpus of such trusts, since the trusts are the holders.” A bank or trust
company that administers one or more common trust funds or collective investment funds is under
section 801.1(c)(6) deemed the holder of the assets and voting securities constituting the corpus of
each such fund, so that those assets and voting securitiesmust all be aggregated with any other assets
or voting securities which the bank or trust company may hold for itsown account, if either the bank
or one of its funds makes an acquisition. See the example following section 801.1(c)(6).

Section 801.1(c)(7) is designed to make clear that assets and voting securities held for the
benefit of separate accounts administered by an insurance company are holdings of the company;
unlike atrust, the separate account is not itself a holder.

Section 801.1(c)(8) statesthat in addition to itsown holdingsan entity (including an ultimate
parent entity) holds all assets and voting securities held by entities which it controls directly or
indirectly. Moreover, a person holds all assets and voting securities held by the entities included
within it (i.e, held by the ultimate parent entity and all entities which it controls). See
section 801.1(a).

BACKGROUND INFORMATION TO SECTION 801.1(c)

Original section 801.05(c) defined theterm “hold” in terms of the possession of either direct
orindirect“ownership” or “control.” Revised section 801.1(c) deleted thereferenceto* control” and
defined the term “hold” as “record or beneficial ownership.” Possible reporting requirements for
persons having mererecord ownership sparked asignificant number of comments(e.g., 1062, 1070,
1071, 1090, 1108). The final rule reflects the recognition that record ownership by itself is not
meaningful for purposes of analyzing the impact of an acquisition on competition. Beneficial
ownership is a more reliable indicator of the holder’s power to influence the management of the
issuer. Record ownership of the sharesdoesnot normally indicate which person enjoystheattributes
of beneficia ownership, in particular the right to vote or to designate who may vote the shares.
Moreover, avariety of persons other than the beneficial owner may be the record owner of voting
securities. (In many cases, of course, record owner and the beneficial owner will be the same
person.)

Under the final rule it makes no difference who the record owner is. The person or persons
that have the benefits and risks of ownership of securitiesor assets*hold” those securities or assets,
and personsthat acquire beneficial ownership must report their “acquisition” if the criteriaof the act
are satisfied.

The holdings of spousesand their minor children are aggregated under § 801.1(c)(2), so that
natural persons cannot escape reporting merely by making separate purchasesin the names of other
natural personswithin theimmediate family. Thislimited aggregation rule does not extend to other
“related” persons, such as brothers and sisters or parents (unless the beneficial owner is a minor
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child). The revised rule would have aggregated the holdings of spouses with those of their minor
children, but not vice versa, and wasthusincomplete. A related rule, 8 803.2(a), statesthat asingle
Notification and Report Form shall be filed on behalf of a natural person, his or her spouse and
minor children, in the event that any of them makes a reportable acquisition.

In general, under 8 801.1(c)(5) the beneficiaries of atrust are deemed not to hold any assets
or voting securities constituting the corpus of the trust, because the specific assets attributable to a
specific beneficiary may be impossible to determine, and because the beneficiary may have no
control over an acquisition (or disposition) of assets by thetrust. The one exception to this genera
ruleisfoundin 8 801.1(c)(4), when the settlor isalso abeneficiary, in that case, the settlor isdeemed
the holder of the trust’s assets.

Since a trust is an “entity” within the meaning of 8§ 801.1 (a)(2), the trust will also be a
person, unless the trust is controlled by another entity (other than abank or trust company). Since
atrust does not issue voting securities, under the rulesit can be controlled by another entity only if
the latter has a contractual power, under the trust indenture, to designate the trustee or, if thereis
more than one, a majority of the trustees. See 88 801.1(a)(1) and 801.1(b)(2). For example, if a
corporation appoints the trustees of an employee pension plan organized as a trust, then the
corporation would control the trust under § 801.1(b)(2), and the trust would not be a separate
“person” under therules. On occasionswhen atrust isaseparate person, thetrust (normally through
the trustee) must file notification and satisfy waiting period obligations if it makes a reportable
acquisition. Theholdingsof atrust are not aggregated with those of any other entity for any purpose,
unlessthetrust is controlled by or controls another entity. Thus, for example, if abank istrustee of
an individual trust, the bank will normally file notification on behalf of the trust whenever the trust
makes a reportable acquisition. If the bank makes an acquisition for its own account, or for the
account of another individual trust which it administers, the holdings of theindividual trusts are not
aggregated, nor are they aggregated with other holdings of the bank.

Specia rules are applicable to common trust funds and collective investment funds, as
defined in 12 CFR 9.18(a) (referred to hereafter as “collective investment funds’). Under
§8801.1(c)(6), abank or trust company which administers one or more collective investment funds
holds the assets and voting securities constituting the corpus of each such fund. Therefore, the
collective investment funds do not themselves hold any assets or voting securities, and as a result
they will not themselves be subject to the act’s requirements. Instead, the bank or trust company
which administers such funds must comply with the act, if it applies. 1n order to determine whether
atransaction isreportable, the bank or trust company must aggregate all assets and voting securities
held for its own account with all assets and voting securities held by all collective investment funds
whichitadministers. Thisaggregation doesnot includeassetsheldinany other kindsof trustswhich
the bank may administer or for which it may be trustee.

Because of the degree of control which insurance companies typically exercise over their
genera and separate accounts, all assets and voting securities held for the benefit of any general or
any separate account administered by such companies are, under § 801.1(c)(7), deemed holdings of
theinsurance company. Theseaccountsaretreated in amanner similar to that accorded to collective
investment funds administered by abank or trust company. Thus, all holdings of all such accounts
areaggregated whenever theinsurance company makesany acquisitionfor thebenefit of any of those
accounts.
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Subparagraph (c)(8) states a conclusion which follows from the concept of control. Since
under 8 801.1(a) a person is defined as the collection of entities directly or indirectly under the
control of an ultimate parent entity, it follows that the assets held by each of the entities included
within aperson are also held by the person. Similarly, each entity whichisincluded within aperson
and controls another entity also holds any assets or voting securities held by the controlled entity.
Thus, whenever the holdings of an entity must be determined, the holdings of that entity and those
of each entity it controls must be aggregated.

At least one comment (1089) suggested that the Commission coordinate reporting
requirements for certain types of persons or transactions with those promulgated by the Securities
and Exchange Commission under section 13(d) of the Exchange Act. The SEC has adopted rules
which define “beneficial ownership” so that a person having either the power to vote or the power
to dispose of (i.e., investment discretion with respect to) voting securities would be deemed the
beneficial owner of such securities, and would under section 13(d) have to report holdings of 5
percent or more of the stock of any issuer under SEC jurisdiction, and any changesin such holdings.
Those rulesbecamefinal on May 30, 1978. 43 FR 18484 (Apr. 28, 1978). The Commission’srules
do not, however, adopt the SEC’ s position, which equates beneficial ownership with either voting
power or investment discretion standing alone. After assessing the compatibility of the SEC's
definition of “beneficial ownership” and the use of that concept in these rules, the Commission
concluded that the legidlative intent underlying each program and the goals of each program were
sufficiently distinct to support the different usages of the term “beneficial ownership.”

DELETION OF REVISED 8§88 802.60 AND 802.61

Section 802.60 of the revised rules exempted “an acquisition by an agent on behalf of and
at the specific direction of another person.” Under that rule, an agent included abroker or dedler in
securities, atrustee, or afiduciary. The rule also stated that this exemption did not extend to the
persons on whose behalf the acquisition was made.

Because the definition of “hold” in 8§ 801.1(c)(1) has been modified to delete record
ownership, 8§ 802.60 of the revised rulesis superfluous and has been deleted. Whenever any agent
makes an acquisition on behalf of another person (whether or not at the specific direction of that
other person), the agent does not become abeneficial owner and thusincursno obligationsunder the
act.

Section 802.61 of the revised rules exempted “an acquisition in escrow by an escrow agent
pursuant to awritten escrow agreement.” That rule did not, however, exempt an acquisition by any
person from an escrow agent, unless the assets or voting securities reverted to the original owner
pursuant to the escrow agreement. The original rules contained asimilar provision (8 802.15).

Under the definition of “hold” in the final rules, the ruleis no longer necessary, because an
escrow agent does not become the beneficial owner of assetsor voting securitiesheldin escrow. An
acquisition in escrow must be reported if beneficial ownership changes hands as a result of the
acquisition; the same is true of an acquisition from an escrow agent.

SEcTION 801.1(d) AFFILIATE
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Theterm “affiliate” appearsin the act only in section 7A(b)(3)(B), which states:

The amount or percentage of voting securities or assets of a person which are acquired or
held by another person shall be determined by aggregating the amount or percentage of such voting
securities or assets held or acquired by such other person and each affiliate thereof.

Thus, the holdings of affiliates of the acquiring person must be included in that person’s
holdings for the purpose of determining whether the size-of-transaction test of section 7A(a)(3), as
well as the additional notification thresholds defined in § 801.1(h), are met with respect to a
particular acquisition. Section 801.1(d) defines an “affiliate” of a person as an entity controlled
directly or indirectly by the ultimate parent entity of that person.

The practical effect of the definition of “affiliate” isthat only holdings of entitiesincluded
within the acquiring person, and no holdings of entitiesnot included withinthe acquiring person, are
counted in determining what that person holds, and thus whether the act appliesto an acquisition.

BACKGROUND INFORMATION TO § 801.1(d)

The final definition of “affiliate” differs from the original and revised definitions, both of
whichdesignated asaffiliates certain personsor entitiesnot included withintheacquiring person and
thus required aggregation of their holding with those of the acquiring person.

Original 8801.05(d) defined one person asan affiliate of another personif either person held
5 percent or more of the other person’ s outstanding voting securities or if one person wasan officer,
director, or partner of the other person. Thedefinition wasintended toidentify entitiesthat although
not closely enough linked to be included within the acquiring person may nevertheless have a
substantial similarity of interest with the acquiring person.

That definition attracted considerable critical comment. Severa comments (e.g., 6, 15, 63,
88) argued that a 5 percent holding istoo small a percentage to create any competitively significant
link between a person and its “affiliate.” Some of the comments suggested that a higher level of
stock ownership, such as 20 or 25 percent, should berequired for the “ affiliate” relationship. Other
comments (e.g., 49, 73, 78, 112) noted that since an acquiring person might not in fact control its
affiliates, it would in many cases be impossible for a person to compel disclosure of its affiliate’s
stockholdings. Since the affiliate’ s stockholdings could determine whether the size-of -transaction
test was satisfied, an acquiring person might not be able to find out whether areporting requirement
existed, or to comply fully with it, if it did.

A number of comments, (e.g., 6, 63, 83, 88, 113) also criticized the concept that an officer,
director, or partner could be an affiliate. They argued that since many companies have hundreds of
officers, directors, and partners, it would be extremely burdensome to require areporting person to
find out what all of them held. Several comments (e.g., 7, 96, 105) argued that it would be
unreasonabl e to aggregate the holdings of mutual funds, investment companies, or other institutions
that are clients of the sameinvestment adviser, either through the definition of “affiliate” or through
other definitions. Seethe Statement of Basisand Purposeto § 801.1(b). Finally, severa comments
(e.., 49, 73, 78) suggested that the confidentiality surrounding some acquisitions likely would be
breached if an acquiring person had to contact its noncontrolled “ affiliates” before the acquisition
in order to determine the affiliates' holdings in the company to be acquired.
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In response to these comments. revised § 801.1(d) considerably altered the definition of
“affiliate.” 1n order to decrease the reporting burden on acquiring personsand to obtain information
only on more meaningful affiliations, the percentage of stock ownership constituting affiliation was
increased from 5 to 25 percent. Furthermore, affiliation arising from one's status as an officer,
director, or partner of another person was deleted. Information on these relationships, while
potentially relevant, was deemed | ess essential and less useful than information on stockownership.
Thus, the concept of “ affiliation” wasrestricted in the revised rulesto the holding of astock interest
of at least 25 but less than 50 percent (which is defined as “control” and would result in inclusion
within the person). In addition, the revised rule specified that holdings of voting securities of only
the ultimate parent entity of the reporting person or the affiliated person were to be counted in
determining affiliation.

The comments on the revised definition, although fewer than those on the original rules,
continued to object to defining “affiliate” to include noncontrolled entities. The comments (e.g.,
1090, 1110) reiterated the contention that a person may be neither aware of nor able to compel
disclosure of the holdings of anoncontrolled affiliate. Comment 1110 suggested that the definition
of affiliate be tied more closaly to the definition of “control,” and that a corporation be considered
an affiliate of a person only if 50 percent of its voting securities are owned by such person.

The final rules, in contrast to both of the earlier drafts, define “affiliate” as an entity
controlled by the ultimate parent entity of a person. The concept of affiliation arising from aless-
than-control relationship has been entirely deleted. The final rules thus incorporate a suggestion
made by several comments(e.qg., 78, 83, 112; 1110) that affiliation be defined no more broadly than
the concept of control.

The final rules make this change because of what appeared to be potential administrative
problems involved in any definition of affiliation that included less-than-control relationships.
Although the Commission believes the act unmistakably affords it the power to define the term to
include relationships short of control, the Commission considered it difficult to require disclosures
of holdingsof noncontrolled entities. Furthermore, inmany cases, aggregation of theseholdingsalso
would have resulted in the imposition of areporting requirement on a person whose holdings were
less significant than those of its affiliate. For example, assumethat A, alarge corporation, acquires
a 14-percent stock interest, valued at less than $15 million, in company X. Thisacquisition is not
reportable under the act and rules. Assume that A also holds 25-percent of company F. Under the
revised rules, F would have been an affiliate of A and A an affiliate of F. If F then purchases 1-
percent of X, and the criteriaof section 7A(a)(1) and (a)(2) aremet, thisacquisition would have been
reportable under the revised rules, since for purposes of section 7A(a)(3), F would have aggregated
itsholdings of X stock with A’sholdings of X stock. Therefore, F, the 1-percent shareholder of X,
would have been required to report on its business activities, but A, the 14-percent shareholder of
X, would not have been required to report, and no information would have been received by the
agencieson itsactivities. Thusagreat deal of relevant information would not have been obtained.

Defining the term “affiliate” by reference to the concept of control solves both of these
problems. Sincethe only entities whose holdings are defined as relevant to determining the size of
thetransaction arethose controlled by the reporting person, there should be no difficulty in obtaining
information from such entities. In addition, the reporting person is always certain to be the most
relevant person from a competitive standpoint.
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The Commission does not consider it likely that many significant acquisitions will escape
areporting obligation because of the final definition of “affiliate.” The 15-percent-or-$15 million
threshold of section 7A(a)(3) islow enough that most major acquisitionswill bereported well before
the acquisition of control, even though the holdings of 25-percent-to-49-percent subsidiaries are
excluded. Item 6 of the form was inserted, in part, so that once a reporting obligation exists,
significant holdings in other companies by the reporting person, and significant holdings in the
reporting person by others, can beidentified. The form will reveal such holdingswithout affecting
the basic concept of what transactions are reportable. See the Statement of Basis and Purpose of
item 6.

Thefinal definition of “affiliate” is supported by thelegisative history of theact. A similar
definition of “affiliate” was contained in the House-passed bill. Seethefinal text of H.R. 14580 at
122 Congressional Record H8137 (daily ed. August 2, 1976). Although the definition was deleted
from thefinal version of the act, the Commission believesthat this deletion wasintended to permit
the agencies to define the term by rule rather than to preclude any particular definition. Note that
since the term “person,” which is closely connected with the term “affiliate,” was not defined, a
statutory definition of “affiliate” would thus have been impracticable. Furthermore, Senator Philip
Hart, explaining the deletion on the Senate floor, clearly suggested that Congress intended the
Commission to have maximum discretion in defining the term. See 122 Congressional Record
S15417 (daily ed. September 8, 1976).

SECTION 801.1(E) UNITED STATES PERSON, UNITED STATES ISSUER, FOREIGN
PERSON, FOREIGN ISSUER

Section 801.1(e) defines four terms relevant to determining the applicability of several
exemptions relating to foreign commerce or foreign parties. These exemptions turn partly on
whether certain persons or issuers are U.S. persons or issuers, or foreign persons or issuers.
Subparagraph (e)(1)(i) definesa“U.S. person” asaperson (other than anatural person) the ultimate
parent entity of whichisincorporated in the United States, is organized under the laws of the United
States, or hasits principal officesin the United States. Subparagraph (€)(1)(ii) similarly definesa
“U.S. issuer” asanissuer which fulfills any of the above three criteria. A natural person isdefined
asa“U.S. person” if he or sheisacitizen or resident of the United States.

Notethat aperson or issuer which fulfillsany of the stated criteriaisdefined asaU.S. person
or U.S.issuer. Thus, for example, acorporation incorporated abroad which hasits principal offices
in the United StatesisaU.S. person (or issuer). A natura person who residesin the United States
butisnot aU.S. citizenisneverthelessa®U.S. person.” Theterm “United States’ isdefinedin 8 8-
1.1(k) to include the several States, the territories, possessions, and commonwealths of the United
States, and the District of Columbia.

Conversaly, a person other than a natural person is defined in subparagraph (€)(2)(i) as a
“foreign person” if itsultimate parent entity isnot incorporated in the United States, isnot organized
under the laws of the United States and does not haveits principal offices within the United States.
A foreign issuer is defined in subparagraph (e)(2)(ii) as an issuer which meets none of the three
criteriafor a“U.S. issuer.” A natura personisdefined asa*“foreign person” if he or sheis neither
acitizen nor aresident of the United States.

Thetermsdefinedin 8 801.1(e) do not appear in the act, which contains no special provision
for transactions having foreign aspects. The terms appear in 88 802.50 and 802.51, which exempt
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certain acquisitionsby foreign personsand certain acquisitionsof voting securitiesof foreignissuers
or foreign assets. Theterms “foreign person” and “foreign issuer” are also used in § 803.4, which
provides that under certain circumstances another party to a transaction may file notification on
behalf of aforeign acquired person that refusestofile. Theterm*“U.S. issuer” isalsousedinitem 9
of the Notification and Report Form, which requires the reporting person to list certain prior
acquisitions of the voting securities of U.S. issuers.

For purposes of the definition, a person’s “principal offices’ refers to that single location
which the person regards as the headquarters office of the ultimate parent entity. Thislocation may
or may not coincide with the location of its principal operations.

In determining whether a person other than a natural person is a U.S. person (or a U.S.
issuer), onewill ordinarily haveto consider only two countries—the place of itsprincipal officesand
the place of itsincorporation or organization. The definition uses the concept “ organized under the
laws of the United States” aswell as“incorporated in the United States’ to encompass partnerships,
associations, trusts, and other unincorporated units.

BACKGROUND INFORMATION TO § 801.1(€)

The primary purposes of this definition is to clarify the scope of the foreign commerce
exemptions of 88 802.50 and 802.51 and the special filing provision of § 803.4. The definitions
establish objectivecriteriathat can beeasily applied by reporting personsand by theagencies. These
definitionsinclude as“U.S.” persons or issuers those with significant ties to the United States; i.e.,
incorporation (or organization) or principal officesin the United States.

These definitions appear for the first time in the final rules. The original rules did not
designate persons or issuers as “United States’ or “foreign”; instead, the foreign commerce
exemptionembodiedinoriginal 8 802.35 was premised on theabsence of “ substantial involvement”
in United Statescommerce, asevidenced by United States salesor assets. Althoughtherevisedrules
did not use the terms “U.S. person,” “U.S. issuer,” “foreign person,” and “foreign issuer,” they
implicitly adopted similar criteria by referring to the domicile of persons and issuers. Revised
88 802.50 and 802.51 would have exempted certain acquisitions by persons domiciled outside the
United States. Those rules, however, did not define “domicile.”

The comment of the Department of State (1072) pointed out that the failure to define the
concept of “domicile” in the revised rules could have led to confusion. The comment gave the
example of a corporation organized under the laws of Delaware but having its principal place of
businessinaforeign country. Itinquired whether such acorporation would be considered domiciled
in the United States for the purposes of 88 802.50 and 802.51. The comment expressed no
preference between a place-of-business test or a place-of-incorporation test, and specifically noted
that the Commission might choose to deny the foreign commerce exemptionsif either the principal
place of businessor the place of incorporation werein the United States. Thefinal definition adopts
this suggestion.

For natura persons, a similar alternative test was inserted to clarify an ambiguity in the
revised rules. Sincetheterm “U.S. person” includes U.S. citizens, wherever domiciled, it includes
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somepersonsnot “domiciled” inthe United States. Similarly, anyone, of whatever citizenship, who
residesin the United Statesis also considered a“U.S. person.”

SECTION 801.1(f)(1) VOTING SECURITIES

The Act applies to acquisitions of “voting securities.” “Voting securities’ is defined in
section 7A(b)(3)(A), and 8§ 801.1(f)(1) basically restatesthe statutory definition. “V oting securities’
are securitiesthat at present or upon conversion entitle the owner or holder to vote for directors of
any issuer or for individuals exercising similar functions in a non-corporate entity.

BACKGROUND INFORMATION OF 8 801.1(f)(1)

No definition of “voting securities’ appeared in the origina rules. The revised definition
incorporated the statutory definition. The final definition expands the statutory definition in only
onerespect. Thephrase*®or of any entity included within the same person astheissuer” wasinserted
so that if an entity issues securities which, upon conversion, will enable the holder to vote for
directors of a different entity within the same person as the issuer, the issue is still one of “voting
securities.” Without the added phrase, such securities would not be “voting securities” within the
meaning of section 7A(b)(3)(A) or 8 801.1(f)(1). The added phrase assuresthat such securitiesare
treated on an equal footing with all other convertibles when converted. See § 803.30(a)(6).

DELETED DEFINITION OF “SECURITY”

Section 801.1(e) of the original and revised rulesdefined theterm “ security.” Thedefinition
listed the variousinterestsin businesses deemed to be securities, aswell as*in general, any interest
or instrument commonly known as a ‘ security,’” or the right to purchase any such security.

The definition was deleted from the rules for two reasons. First, the statute uses only the
term “voting securities,” whichisdefined bothin section 7A(b)(3)(A) andin 8 801.1(f)(1). “Voting
securities’ is a unitary concept and as such its components need not be defined separately. See
§801.1(f)(1).

Moreover, theterm* security” hasacommonly understood meaning which posesno difficulty
in the vast mgjority of transactions. Inherent in the deleted definition was a recognition of this
commonly understood meaning. Thus, the deletion should effect no substantive change.

SECTION 801.1 (f)(2) CONVERTIBLE VOTING SECURITY

Section § 801.1(f)(2) definesthe term “convertible voting security” asavoting security that
doesnot, at present, entitleitsowner or holder to votefor directorsof any entity. The definitionwas
added to the final rules to emphasize the existence of a distinct scheme for the treatment of
convertiblevoting securities (“convertibles”). See 88 801.12(b), 801.15(a)(2), 801.32, and 802.31.

Thedistinction between convertibles and other voting securitiesisimportant for two related
reasons. First, under thefinal rulesthe reporting and waiting period requirements of the act do not
apply to convertibles until they are exchanged for voting securities presently entitled to vote. The
acquisition of convertibles, unlike the acquisition of other voting securities, is aways exempt
(8802.31), but a“ conversion” isapotentially reportable acquisition (§ 802.32). The second reason
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isacorollary of thefirst. For purposes of the 15 percent-or-$15 million size-of -transaction test of
section 7A(a)(3), convertiblesaredisregarded entirely in computing theval ue or percentage of voting
securitiesto beheld or acquired. Section 801.12(b) providesthat, for purposes of the 15 percent test
of section 7A(a)(3)(A), itisirrelevant whether the acquiring person or othersown convertiblevoting
securities of the acquired person; these convertibles appear in neither the numerator nor the
denominator of that percentage. Similarly, under § 801.15(a)(2), the value of convertible voting
securitiesisignored for purposes of the $15 million test of section 7A(a)(3)(B). The only time, in
fact, that convertiblesare“ counted” is as assets on aperson’ slast regularly prepared balance sheet,
for purposes of the size-of-person test of section 7A(a)(2). See § 801.11 (c)(2).

BACKGROUND INFORMATION TO 801.1(f)(2)

Section 7A(b)(3)(A) of the Act provides:

Theterm“voting securities’” meansany securitieswhichat present or upon conversionentitle
the owner or holder thereof to vote for the election of directors of the issuer or, with respect to
unincorporated issuers, persons exercising similar functions. (Emphasis supplied.)

The only reference to convertible securitiesin the legislative history of the act was made by
Chairman Rodino from the House floor. He stated:

The House bill covered acquisitions of assets and “voting securities’-any debt or equity
instrument entitling the holder to elect directors of a corporation. Nonvoting securities were
completely exempt from the House-passed bill. However, nonvoting securitiesthat can be converted
into voting securitieswerecovered “ upon conversion,” and compliancewiththebill’ snotificationand
waliting requirements would thus have been required prior to conversion. In contrast, the Senate bill
covered *** nonvoting but convertible securities ***. The compromise bill completely exempts
acquisitions of non-voting, nonconvertible debt or equity securities. Further, the compromise hill
covers honvoting but convertible securities upon acquisition, not conversion.

122 Cong. Rec. H10294 (daily ed. Sept. 16, 1978).

Neither section 7A(b)(3)(A) nor any other section of the act states when notification with
respect to convertible securitiesisto take place. Thelegidativehistory providesvery little guidance.
The Commission, however, interprets the departure from the House passed bill (to which the final
ruleslargely return) as an effort by Congressto provide rulemaking flexibility in lieu of mandating
that acquisitions of convertibles must be covered.

Section 7A(c)(2), the subsection of the act that exemptsacquisitions of nonvoting securities,
reinforcesthis position. Sinceit does not specifically exempt convertibles as nonvoting securities,
itimplicitly leavesthe Commission free to determine whether to cover acquisitions of convertibles.

Moreover, the language of the act permits coverage at either the time of acquisition or the
time of conversion: Either event isan “acquisition” potentially required by the act to be preceded
by reporting and awaiting period. Indeed, nothing in the act prohibits coverage at both junctures.
However, the Commission determined in the final rules that reporting at the time of conversionis
most appropriate, and that reporting before conversion obviatesthe necessity of also reporting before
acquisition.
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From an antitrust standpoint, reporting at conversion is more useful. It is true that before
conversion, convertiblevoting securitiesmay confer upon their holder the power to influence, either
directly or indirectly, the management of the issuer. But the conversion price attached to
convertiblesmay make conversion economically unattractive. Andthe measurement of the potential
voting power conferred by convertiblesishighly speculative, since conversionsby other holdersmay
dilute the potential voting power of the person holding the convertibles. So athough a substantial
holding of convertible voting securities may give the holder some power to influence management,
thispower isfar lesssignificant than the ability actually to vote the securities. At conversionamore
accurate picture of voting power in the hands of the owner or holder of those securities can be
calculated.

In addition, convertible voting securities commonly change hands several times before
conversion. By interposing the notification and waiting period requirements of the act only before
conversion, the Commission minimizes the intrusion of the act into the capital markets.

Accordingly, 8 802.31 of the final rules exempts all acquisitions of convertible voting
securities, and 8§ 801.32 explicitly designates conversions as acquisitions potentially subject to the
act. The exclusion of convertibles from the 15 percent-or-$15 million size-of-transaction test of
section 7A(a)(3), mentioned above, is consistent with the decision to disregard convertibles prior to
conversion, except for purposes of section 7A(a)(2).

Therevised rules had introduced the opposite approach to convertibles. Convertiblevoting
securities were not differentiated from other voting securities, and their acquisition was reportable
if the criteria of section 7A(a) were met. Percentages were calculated by means of a formula
reflecting “partia dilution” — that is, only convertibles held or acquired by the acquiring person
were regarded as already converted. For example, when determining the percentage of voting
securities of anissuer held, the holder was obliged under revised 8 801.12(b)(1)(i) to include within
itsholdings only those convertibleswhich were* convertible upon the occurrence of an event certain
to occur within 5 yearsor convertible at the option of the holder.” The denominator of that fractional
computation was to reflect the number of votes presently entitled to be cast plus “the votes
represented by conversion of voting securities of the issuer which are included in the numerator by
reason of (the foregoing formula).” This procedure assessed the maximum voting power that the
acquiring person could achieve within a reasonable period of time by means of conversions by
disregarding theimpact of convertibles of theissuer held by all others. Inaddition, revised § 802.31
exempted the subsequent conversion of convertibles.

The comments to the revised rules did not object to covering convertibles at time of
acquisition, but did object to the formula for computing the percentage of voting securities that
convertible voting securities represented. Several (e.g., 1026, 1070, 1090, 1102, 1108, 1115)
perceived unfairness in not requiring full dilution in the percentage computations. One comment
(1070) maintained that the language of the act maintained such treatment, for elaboration of that
argument, see the Statement of Basis and Purposeto § 801.12(b). By ignoring all convertibles until
exchanged for voting securities presently entitled to vote, the final rules eliminate this dispute and
employ the most useful means of estimating voting power for purposes of in antitrust evaluation.

SecTION 801.1(F)(3) CONVERSION

The reporting and waiting period requirements of the act apply to acquisitions of “voting
securities.” The definitions of voting securities, section 7A(b)(3)(A) and section 801.1(f).I(f)(1),
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provide generally that a voting security isonethat at present or upon conversion entitles the owner
or holder to vote for directors of an issuer.

Section 801.1(f)(3) defines” conversion” asthe exchange, without the payment of additional
consideration, of voting securities not presently entitled to vote for voting securities entitling the
owner or holder to vote for directors of any issuer. Transfer costs, fees, and payments made to
complete fractional shares are not considered “additional consideration” in this context. The
definition emphasizes that “ conversion” represents an exchange of “voting securities,” as defined
in section 801.1(f)(1), for “voting securities’ and that an exchange, as opposed to automatic
maturation of inchoate rights, must take placeto effect conversion. For example, if preferred shares
become entitled to vote because dividends have been omitted, that occurrence is not a conversion
and the act does not apply.

Asapractical matter, although the definition of conversion meansthat convertiblebondsand
thelikearevoting securities, and that therefore reporting could berequired prior to their acquisition,
section 802.31 of the rules exempts al acquisitions of convertible voting securities from the
requirements of the act. Thus, convertibles, like options and warrants, can be acquired without
complying with the act, but compliance may be required prior to conversion or exercise.

BACKGROUND INFORMATION TO SECTION 801.1(F)(3)

The original rules did not address convertibles or the concept of “conversion.” Revised
section 801.1(f)(2), defined “ conversion” but employed circular language. It stated essentially that
conversion was the conversion, without the payment of additional consideration, of securities not
presently entitled to vote into voting securities entitling the owner or holder to vote.

The requirement that the conversion be effected without additional consideration was
essential intherevised rulesto distinguish convertiblesecurities, which are* voting securities,” from
options and warrants, which are not. Under those rules, convertibleswould have been reportable at
acquisition and exempt at conversion, while options and a warrants would have been exempt at
acquisition but potentially reportable when exercised. See the Statement of Basis and Purpose to
section 801.1 § (f )(2).

As stated above, the final rules treat convertibles in exactly the same way as options and
warrants. The definition of “conversion” is present only to complete the scheme of the act, which
uses the term in section 7A(b)(3)(A).

The final definition’s emphasis on the exchange process addresses an issue raised by two
comments (1070, 1090). Some issues of preferred stock entitle the owner or holder to vote for
directors after the issuer has failed to pay dividends for a specified period of time. At acquisition,
such preferred stock does not entitle its holder to vote; thus, the acquisition is not an acquisition of
voting securities and is not reportable. Since the accrual of voting rights to such preferred stock is
an automatic process and does not represent an exchange, this event is not aconversion, and again,
isnot reportable. Therefore, since preferred stock which entitles its owner or holder to vote upon
default is not converted within the meaning of the ruleswhen such voting rights accrue, isa“voting
security” only when presently entitled to vote-that is, only when the issuer is aready in default.
Acquisitions of this kind of preferred stock accordingly are subject to the reporting and waiting
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requirements of the act only if made during a period when voting rights have attached. On the other
hand, the acquisition of voting preferred stock is treated like any other acquisition of voting
securities and is potentially reportable. If voting preferred may be converted into (exchanged for)
voting common stock, this conversion is also subject to the requirements of the act if the criteria of
section 7A () aremet. (Note, however, that if the exchange doesnot increasethe holder’ s percentage
of the voting securities of the issuer. it may be exempt. See section 7A(c)10).)

The definition requires that voting securities be exchanged for voting, securities to make
clear that the acquisition of voting securitiesfor cash or equivalent securitiesisnot aconversion, and
that cash and such securities therefore are not voting securities subject to the act.

SEcTION 801.1(g)(1) TENDER OFFER

Section 801.1(g)(1) defines the term “tender offer,” which appearsin severa placesin the
act and rules. The definition is important chiefly because the act and rules treat tender offers
differently from other acquisitions in one important respect. A request for additional information
and documentary material under section 7A(e) and section 803.20 normally extends the waiting
period when directed to either party to an acquisition; however, for tender offersthe waiting period
is extended only when the request is directed to acquiring persons. In addition, other special
treatment, summarized in the Statement of Basisand Purposeto section 801.1(g)(2), appliesto cash
tender offers.

The definition of “tender offer” incorporates the meaning of the term in section 14 of the
Securities Exchange Act of 1934, 15 U.S.C. 78n. Neither the Exchange Act nor the rules and
regulationsissued under that act by the SEC define the term “tender offer,” and the meaning of the
term isinstead found in case law and administrative precedent.

BACKGROUND INFORMATION TO SECTION 801.1(g)(1)

Initsregulatory programs, the SEC has considered, but explicitly declined, defining theterm
“tender offer.” In August 1976, the SEC issued proposed rules and schedulesto implement sections
14(d) and 14(e) of the Exchange Act relating to tender offers. Exchange Act Release No. 3412676
(August 2.1976). 41 FR at 33004 (Aug. 6, 1976). The SEC stated that the dynamic nature of tender
offerscautioned it to remain flexiblein determining which types of transactionsfall within theterm.
It specifically noted that its position did not limit the term to “so-called conventional tender offers
whereby an offer is published by a person requesting that all or a portion of aclass of acompany’s
securities be deposited during a fixed period of time so that (the offeror) may purchase such
securities* * * subject to specified conditions.” Id. The release mentioned other types of bids and
solicitations, which, depending on the circumstances, it might characterize as tender offers.

The definition in original section 801.05(f) was modeled after the SEC’ s description of a
conventional tender offer. The SEC criticized this definition in its comment on the original rules
(125). noting that there did not appear to be any reason to limit the tender offer provisions of the
premerger notification rules to conventional tender offers. Accordingly, the SEC comment
suggested adoption of the definition which appeared in the revised rules. In its comment on the
revised rules (1058), the SEC supported the revised definition, which was retained without change
in the final rules.
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Section 801.1(g)(1), by referring to section 14 of the Exchange Act, invokes section 14(e)
of that act, which, as interpreted by the SEC, embraces all tender offers without regard to the
limitations contained in section 14(d). Exchange Act Release No. 34-12676 (Aug. 2, 1976), 42 FR
at 33005 (Aug. 6, 1976). The Commission specifically adopts this broader meaning of the term
“tender offer.”

SECTION 801.1(g)(2) CASH TENDER OFFER

Section 801.1(g)(2) definestheterm“ cash tender offer.” Theact providesthat for cash tender
offers, theinitial waiting periodis 15 rather than 30 days(section 7A(b)(1)(B)), and may be extended
only for 10, rather than 20, days after the response to a request for additional information or
documentary material is received (section 7A(€)(2)). These statutory provisions are explicated in
section 803.10(b), and references to the term also occur in other rules, e.g., section 801.30(b). The
definition states that a cash tender offer is a tender offer in which cash is the only consideration
offered to the holders of the voting securities sought to be acquired.

BACKGROUND INFORMATION TO SECTION 801.1(g)(2)

This definition merely states the plain meaning of the act. It appeared in the original rules
as section 801.05(g) and in the revised rules as section 810.1(h), and attracted no comments.

SecTION 801.1(g)(3) NONCASH TENDER OFFER

Section 801.1(g)(3) defines the term “noncash tender offer.” Thisterm appearsfor thefirst
timein section 802.23 of thefinal rules, an exemption rule which modifiesthe length of the waiting
period when acash tender offer isamended into anoncash tender offer, or viceversa. Thedefinition
provides that a noncash tender offer isany tender offer that is not a cash tender offer-that is, onein
which any consideration other than or in addition to cash is offered to the holder of the voting
securities to be acquired.

BACKGROUND INFORMATION TO ? 801.1(g)(3)

This definition isthe logical converse of the definition of cash tender offer.

SecTION 801.1(h) NOTIFICATION THRESHOLD

Section 801.1(h) defines the term “ notification threshold.” The term does not appear in the
act. In the rules the term identifies the levels of stock ownership that may not be attained or
surpassed by a person without first filing notification and observing a waiting period. The most
important application of thetermisin § 802.21. the exemption rule governing stock purchase above
the 15-percent or $15 million level prescribed in the act.

To understand the term one must begin with the language of section 7A(a)(3), the size-of -
transaction test. Notification and a waiting period are required if section 7A(a)(1) and (2) are
satisfied, and if:
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(3) as a result of such acquisition, the acquiring person would hold [15-percent or
$15 million of the stock or assets of the acquired person]. (Emphasis supplied.)

Therulesinterpret thislanguagetoincludeevery acquisition after which theacquiring person
would hold morethan 15-percent or $15 million of the stock of the acquired person, rather than only
those acquisitions which initially raise the acquiring person’s holdings to the 15-percent or $15
million level. See § 801.13(a). Therefore, every stock acquisition above the 15-percent or $15
million level becomes a potentially reportable transaction — reportableif section 7(a)(1) and (a)(2)
also are satisfied, and if no exemption applies. Section 802.21 exempts all acquisitions above the
15-percent or $15 million level except those attaining specified “ notification thresholds,” provided
that certain timing and other conditions are satisfied. These levels of ownership, before which an
additional notification and waiting period will be required, are defined in this rule as 15 percent of
the stock of the acquired company, if valued at more than $15 million; 25 percent of the stock; and
50 percent of the stock. (The 15-percent or $15 million level contained in the act is inserted as the
first notification threshold to facilitate the operation of § 802.21.) Section 801.12 governs the
calculation of all percentages. For further explanation of the role of notification thresholds, seethe
Statement of Basis and Purpose to § 802.21.

Notification thresholds and the exemption conferred by § 802.21 apply only to acquisitions
of voting securities. Any acquisition of assetsthat satisfiesthethreetestsof section 7A(a) and isnot
exempted by the act and rulesis reportable. In particular, any acquisition as a result of which the
acquiring Person would hold 15 percent or $15 million of the acquired person’ sassetsin reportable,
even though the reporting Person may have previoudly filed notification with respect to an
acquisition of assetsfrom the same person. However, note that under 8§ 801.13(b) assets ceaseto be
assets of the acquired person after 180 days.

The other occurrences of the term are relatively minor and relate to the same purposes. For
example, 8§ 802.23(a) is a provision similar to 8 802-21 in connection with tender offers.
Section 803.7 uses the term in explaining the impact of that rule upon § 802.21. Several rules
relating to the application of section 7A(a)(3) also refer to § 801.1(h)(1) in order to assure
consistency between the rules and the act. See, e.g., 8§ 801.14, 801.21.

BACKGROUND INFORMATION TO 8§ 801.1(h)

Under § 801.13(a) every acquisition as aresult of which the acquiring person would hold
more than 15 percent or $15 million of the voting securities of the acquired person becomes a
reportable acquisition if the tests of section 7A(@)(1) and (2) are satisfied. The Commission has
determined, however, that to interpose the notification and waiting period requirementsbeforeevery
acquisition abovethe 15-percent or $15 million level would entail aburden on reporting personsand
the enforcement agencies not justified by the additional information it would provide. See the
Statement of Basisand Purposeto 8§ 802.21. Thedefinition of “notification threshold” identifiesthe
points at which reporting subsequent to the 15-percent or $15 million level will be required.

The number of notification thresholds - four - was chosen because it servesthe enforcement
interests of the agencies without excessively taxing their administrative resources or burdening
reporting persons. The particular percentage level swere selected as notification threshol ds because
they areappropriatelevel sfor theagenciesto review the significance of holdingsof voting securities.
Subparagraph (h)(1), the criterion of section 7A(a)(3), was selected by Congress as the first
appropriate level. The second and third notification thresholds are appropriate because the act
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appliesto the acquisition of the stock of companiesranging from quitelargeto quite small, and from
widely to closely held corporations. Thus, working control or significant influence may arise at
different points with respect to different companies. The 15-percent (when applicable) and 25-
percent thresholds give the enforcement agencies adequate opportunities to assess the ability of a
significant minority shareholder to influence or direct management.

The second threshold, which did not appear in the revised rules, was inserted because for
larger companies, stock valued at $15 million may represent substantially lessthan 15 percent of the
total number of outstanding shares. A holding that posed no antitrust concern at such a low
percentage level may pose concern well before reaching the 25 percent threshold.

Thefinal 50 percent threshold is appropriate because that level represents veto power, if not
actual control, and because section 7A(c)(3) exempts acquisitions prior to which the acquiring
person aready held at least 50 percent of the shares.

The term “notification threshold” first appeared in the revised rules as § 802.21(a), but has
been transferred to 8 801.1, in which other terms are defined. The dollar amount in subparagraph
(h)(1) has been corrected to an amount exceeding $15 million, to conform with section 7A(a)(3)(B).
Thereferenceintherevised rulesto 8§ 802.64 were necessary to accommodateinstitutional investors
that first filed notification not at 15 percent or $15 million, but at the higher limits in that rule.
However, § 802.21 has been reworded so that different notification thresholds for institutional
investors are no longer required. Note that institutional investors, like other persons, are subject to
the 25 percent and 50 percent thresholds.

SECTION 801.1(1)(1) SOLELY FOR THE PURPOSE OF INVESTMENT

The phrase “solely for the purpose of investment” occurs in two statutory exemptions,
section 7(A)(c)(9) and (11), and in two exemption rules, 88 802.9 and 802.64. The definition
provides that so long as a person does not intend to participate in the formulation of the basic
business decisions of an issuer, that person holds or acquires the issuer’ s voting securities “ solely
for the purpose of investment.”

BACKGROUND INFORMATION TO 8§ 801.1(i)(1)

The purpose of this definition is to limit the availability of the exemptions contained in
section 7A(c)(9) and (11) of the act and 88 802.9 and 802.64 of the rules to situations in which the
acquiring person or the holder has no intention of participating in the management of theissuer. For
further information, see the Statements of Basis and Purpose to § 802.9 and 802.64. Although the
definition has been reworded to conform with the language of the act, its substance is unchanged
from revised § 801.1(i). Original 8§ 802.85(c) had excluded control holdings from the concept, but
the original rules did not otherwise define the term.

In the FEDERAL REGISTER notice accompanying the revised rules. 42 FR at 39047 (Aug.1,
1977), comments were invited on the suggestion that this definition be further limited by requiring
that stock purchased for investment purposes not be voted. The comments (e.g., 1020, 1050, 1051,
1058, 1067, 1070, 1090, 1101, 1103, 1110, 1111) were unanimously negative, arguing that voting
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for directors, without more, was not inconsistent with investment purpose. The Commission has
decided not toincorporatethislimitationinto thefinal definition. Therefore, merely voting the stock
will not be considered evidence of anintent inconsistent with investment purpose. However, certain
types of conduct could be so viewed. These include but are not limited to: (1) Nominating a
candidate for the board of directors of the issuer; (2) proposing corporate action requiring
shareholder approval; (3) soliciting proxies; (4) having a controlling shareholder, director, officer
or employee simultaneously serving as an officer or director of theissuer; (5) being acompetitor of
the issuer; or (6) doing any of the foregoing with respect to any entity directly or indirectly
controlling theissuer. The facts and circumstances of each case will be evaluated whenever any of
these actions have been taken by a person claiming that voting securitiesare held or acquired solely
for the purpose of investment and thus not subject to the act’s requirements. In appropriate
circumstances the Commission may investigate to determine whether an enforcement action under
section 7A(g) is warranted.

Comment 1059 suggested that section 7A(c)(9) refersonly to acquisitions, but not holdings,
for investment purposes, and therefore this rule should not refer to holdings. But section 7A(c)(9)
does refer to holdings: it provides that an acquisition “solely for the purpose of investment” is
exempt only if, asaresult of the acquisition, the amount of stock “acquired or held” does not exceed
10 percent of the issuer’s outstanding shares (emphasis supplied). Furthermore, the reference to
“holding” intheruleisnecessary because of the possibility of multiple acquisitions below either the
10 percent limitation of section 7A(c)(9) or the 15 percent and $25 million level of § 802.64(b)(5).
In such situations, the question arises whether previously acquired stock is*held” — and thus must
be aggregated with a subsequent acquisition. Such questions are answered by § 801.15, and it is
therefore necessary to have a concept of holding as well as acquiring “solely for the purpose of
investment.”

If a person makes an exempt acquisition “solely for the purpose of investment” and later
decides to participate in the management of the issuer, this change in intent does not require filing
with respect to the exempt purchase, because the act applies only at the time of an acquisition.
However, the change would require the person to file notification prior to any further acquisitions,
whether or not exceeding the 10 percent limitationin section 7A(c)(9), if thecriteriaof section 7A(Q)
are met and the acquisition is not otherwise exempt.

SECTION 801.1(i)(2) INVESTMENT ASSETS

This definition defines “investment assets’ to mean cash on hand or deposited in financial
institutions, money market instruments (generally, commercial paper), and Government bonds. The
termisused in connectionwiththeforeign commerceexemptions(88 802.50, 802.51), in connection
with filing on behalf of foreign personsrefusing to file notification (8§ 803.4), and in determining the
total assets of anatural person (8 801.11(d)).

BACKGROUND INFORMATION TO 8§ 801.1(1)(2)

The use of the term “investment assets’ is explained in the Statement of Basis and Purpose
to each of the rules in which it appears. In genera, these types of assets are believed to lack
competitive significance.
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This definition appears for thefirst timein thefina rules. It replacesthe term “assets held
solely for investment purposes’ which was used in 88 802.50 and 802.51 of the revised rules, and
an equivalent provision in original § 802.35.

SECTION 801.1(j) ENGAGED IN MANUFACTURING

Section 801.1(j) defines the phrase “engaged in manufacturing.” The definition isrelevant
only to the size-of -person test of section 7A(a)(2). The size-of-person test can be satisfied in three
ways, and two of the three—section 7A(a)(2) (A) and (B)—use the phrase “engaged in
manufacturing.”

Under thedefinition, apersonis*”engaged in manufacturing” if it produces and derivesmore
than $1 million in aggregate annual sales or revenues from products within industries 2000-3999,
as coded in the 1972 edition of the Standard Industrial Classification Manual, published by the
Executive Office of the President, Office of Management and Budget. Since the definition applies
to “persons,” al the activities of the person, as defined in § 801.1(a)(1), must be considered. The
definition specifies that the person must produce and derive the revenues from manufactured
products, so that merely reselling manufactured products does not satisfy the definition.

BACKGROUND INFORMATION TO 8 801.1(j)

The size-of -person test of section 7A(a)(2) has three branches. If the acquiring person has
annual net sales or total assets of $100 million or more, then section 7A(a)(2)(A) provides that, if
the acquired person is engaged in manufacturing, the test is satisfied if the acquired person has
annual net sales or total assets of $10 million or more. |If the acquired person is not engaged in
manufacturing, then section 7A(a)(2)(B) provides that the test will be satisfied only if the acquired
person has total assets of $10 million or more. For the third branch, it isirrelevant whether either
the acquiring or the acquired person is engaged in manufacturing. Section 801.11 explains how to
determine the annual net sales and total assets of a person.

Note that the definition is narrower than the standard for completing item 5 of the Form.
That item requires a listing of all revenues derived from manufacturing activities regardless of
whether those revenues exceed $1 million.

The definition refers to selected 4-digit (SIC code) industries because those classifications
are commonly accepted as a basis for distinguishing manufacturing activities from
non-manufacturing activities. The original definition, 8 801.05(h), did not provide for athreshold
dollar amount of annual salesor revenuesbel ow which personswould not be deemed to be* engaged
in manufacturing.” The $1 million threshold amount was inserted in the revised rules in response
to several comments (e.g., 15, 63, 115, 120) in order to distinguish de minimis from significant
manufacturing operations. The final rules retain the revised definition.

SECTION 801(K) UNITED STATES

Section 801.1(k) defines the term “United States’ to include each of the States, along with
the territories, possessions and commonwealths of the United States, and the District of Columbia.
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One of the two important applications of the term “United States’ in the rules is to the
foreign commerce exemptions, 88 802.50 through 802.52, and the related definitions, in § 801.1(e).
Referencesin 8 801.1(e) to thelocation of aperson’sor anissuer’ sprincipal officesor theresidence
of anatural person, and referencesin 88 802.50 and 802.51 to the location of assetsand to “salesin
or into the United States” are all affected by this definition of the term “United States.”

The other important application of theterm “United States” appearsin § 803.2(c)(1), which
provides that responses to items 5, 7, 8, 9 and the Appendix to the Notification and Report Form
shall be supplied only with respect to operations conducted within the United States. In addition,
the term appearsin 8§ 801.1(a)(2), which states that “the United States, any of the States thereof, or
any political subdivision or agency of either ***” are not themselvesincluded in the term “entity.”

BACKGROUND INFORMATION TO 8§ 801.1(K)

Original 8§ 801.05(i) made no references to “ possessions,” and neither the original nor the
revised definitionreferredto the several States. Thereferenceto the several Statesin 8 801.1(k) was
inserted into thefinal rules so that an entity “incorporated in the United States’ or * organized under
the laws of any of the United States’ (see 8§ 801.1(e)) would include entities organized or
incorporated under the laws of the several States.

Comment 1104 asserted that the Bureau of the Census collectsdataonly from the continental
United States and thus suggested that reference to the commonwealths, territories and possessions
of the United States should be deleted from the rules. This suggestion was not adopted, for two
reasons. First, Censusdatais collected from Puerto Rico, the Northern Marianalslands, Guam, and
the Virgin Islands, and statutory authority permits collection of data by the Bureau of the Census
from * such other possessions and areas over which the United States exercisesjurisdiction, control,
or sovereignty.” 13 U.S.C. 191(a) (1976). Second, for purposes of the foreign commerce
exemptions, it would beinappropriateto regard theseterritoriesand possessions asbeing outside the
United States.

Moreover, whiletheterm“ State” in section 7A(c)(4) isnot defined intherules, itisintended
that transfersto or from any of the governments of the commonwealths, territories or possessions
of the United States, or any political subdivisions thereof, are exempt under that subsection, which
exempts “transfersto or from *** a State or political subdivision thereof.”

SecTioN 801.1(1) CoMMERCE

Section 801.1(l) defines the term “ commerce”’ to have the same meaning asin section 1 of
the Clayton Act, 15 U.S.C. 12, or 4 of the Federal Trade Commission Act, 15 U.S.C. 44.

Section 7A(a)(1) containsthe“ commercetest” of theact. Anacquisition which satisfiesthe
size-of-person and size-of-transaction tests of section 7A (a)(2) and (a)(3) is subject to the act only
if

the acquiring person, or the person whose voting securities or “ assets are being acquired, is
engaged in commerce or in any activity affecting commerce* * *

Section 801.3 interprets this test for all acquisitions except those in connection with the
formation of joint venture or other corporations, to which 8§ 801.40(d) applies. The term
“commerce” does not appear elsewhere in the act or rules.
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BACKGROUND INFORMATION TO 8§ 801.1(l)

“Commerce” was not defined in the original rules. The final rules define the term in the
same way as the revised rules did, except that the word “and” appearing between the statutory
citations was changed to “or.” The change makes clear that “commerce” includes definitions and
interpretations of that term under either statute.

One comment (1059) implied that some confusion resulted from having “two definitions”
of theterm “commerce’ in the rules and suggested that, since section 7A is part of the Clayton Act,
that statute's definition should be adopted. The Commission has declined to — adopt this
suggestion. Congress intended that either the Clayton Act or the Federal Trade Commission Act,
aswell asthe Sherman Act, could be used to challenged mergers or acquisitions. See section 7A(f).
It is thus appropriate that a transaction which satisfies the commerce test of the act under either
definition of the term “commerce” should be reportable.

Another comment (1086) suggested that the term “commerce” should be limited by a
$1 million threshold similar to the provision of § 801.1(j). The comment stated no reason for this
suggestion, and it was not adopted. While dollar thresholds appear in section 7A (a)(2) and (a8)(3),
none appearsin section 7A(a)(1); had Congress believed a threshold to be desirable, it could have
added one. Moreover, athreshold would probably be unworkable: itisnot clear, for example, how
one might determine whether a person was engaged in an activity affecting 1 million dollars' worth
of commerce.

SECTION 801.1(m) THEACT

Thisparagraph explainsthat referencesto “theact,” which appear throughout therules, mean
section 201 of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. 94-435, 90 Stat.
1390, and codified at 15 U.S.C. 18A. Referencesto subsectionsof the act appearing intherulesare
denoted “section 7A(a)(1),” “section 7A(d)(2)(B),” “section 7A(h),” etc., meaning, respectively,
subsections (a)(1), (d)(2)(B), (h), etc., of the act.

Because of required FEDERAL REGISTER terminology, 1 CFR 21.10, 21.11, the word
“section” isused intherulesto refer to sections of the rules (not to sections or subsections of the act,
astherevised rulesdid). Thisusage departsfrom the language of the act itself, which used the term
“section” to mean section 7A.

SECTION 801.2 ACQUIRING AND ACQUIRED PERSONS
Section 801.2 identifies the acquiring and acquired persons to atransaction for purposes of

theact andrules. To apply the size-of-person test of section 7A(a)(2) and the size-of -transaction test
of section 7A(8)(3), one must first identify the acquiring and acquired persons.

SECTION 801.2(8) —ACQUIRING PERSONS

Section 801.2(a) definesan “acquiring” person asany person that will hold voting securities
or assets as a result of an acquisition. “Person” is defined in § 801.1(a)(1). “Hold” is defined in
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8 801.1(c), and; in general, means beneficial ownership. The rule also mentions several waysin
which a person may acquire beneficial ownership, but these are supplied principally for emphasis
since each is embodied in the definition of “hold.”

Anacquiring person may hold assetsor voting securitieseither directly, or indirectly through
controlled entities or other means. Thus, if agents, brokers, or other entities (whether or not
controlled) are acquiring on behalf of a person, they will not “hold” within the meaning of
§801.1(c)(1) and need not file notification with respect to acquisitions made in that capacity. Only
the beneficial owner will hold the voting securities and becomes the acquiring person.

The example illustrates the unique case of a corporation with two 50 percent shareholders.
When such a corporation makes an acquisition, under the rules there are two acquiring persons.

BACKGROUND INFORMATION TO 8§ 801.2(a)
No counterpart to any paragraph of § 801.2 appeared in the original rules.

Since the act repeatedly refers to acquiring and acquired persons, the revised rules added
§ 801.2 to explain the terms. The final rule makes several changes to revised § 801.2(a). For
example, therevised ruleidentified an acquiring person asonewhich “isacquiring voting securities
or assets.” The size-of-transaction test of section 7A(a)(3), however, is couched in terms of the
amount of voting securities or assetsthat “asaresult of such acquisition, the acquiring personwould
hold” (emphasis supplied). Thus, the statute focuses on holding as aresult of an acquisition rather
than on the act of acquiring. This focus is reflected in the language of final § 801.2(a), which
describes an acquiring person asone “which, asaresult of an acquisition, will hold voting securities
or assets* * *”

Therevisedrulea soidentified personsasacquiring personsevenif holding through “brokers
or other entities acting on behalf of and at the specific direction of such person.” The referenceto
brokers was deleted atogether because brokers, whether or not acting at the specific direction of a
principal, typically do not acquire beneficial ownership of voting securities. Therefore, under the
fina rules the principal, and not the broker, would become the holder, and hence the acquiring
person. Sincethisresult is embodied in the definition of “hold,” the quoted phrase was deleted as
superfluous.

The revised rule had restricted acquiring persons to those acquiring assets other than cash.
Thefinal ruleomitsthisexclusionfrom 8§ 801.2 (a) and (b) because new § 801.21(a) makesclear that
cash is not considered an asset when acquired.

No comments addressed any portion of revised § 801.2.

SECTION 801.2(b)—ACQUIRED PERSONS

Section 801.2(b), read together with 8 801.12 (a) and (b), defines* acquired” person. For all
but one purpose, the acquired person is the person within which the entity whose voting securities
or assets are being acquired isincluded. The most important consequence of this definition arises
in connection with acquisitions of voting securitiesfrom third-party holders. If voting securitiesare
acquired from a holder not included within the same person as the issuer, then the acquired person
isnot the seller of the securities, but instead is the person within which the issuer isincluded. The
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latter person, rather than the transferor of the shares, must file notification. Example 1 to the
paragraph illustrates this point. Since the term “hold” generally means beneficial ownership, see
§801.1(c), agentsand other intermediaries areto be disregarded in determining whether atransferor
isathird-party holder.

The general rule stated in 8 801.2(b) is subject to one exception: Whenever the percentage
of voting securitiesto be held or acquired is calculated, the issuer of those voting securitieswill be
deemed the acquired person. Thus, if a person will acquire shares of asubsidiary of a corporation,
the percentagetest of section 7A(a)(3)(A) will beapplied tothe subsidiary, not to the entire“ person”
withinwhichthesubsidiary isincluded. Seethe Statement of Basisand Purposeto § 801.12 (a) and

(b).

Example2to paragraph (b) illustratesthe special caseof the acquisition of acorporationwith
two 50 percent shareholders. Under the rule there will be two acquired persons in this situation.

BACKGROUND INFORMATION TO 8§ 801.2(b)

Antitrust analysis requires that the acquired person be the person within which the issuer of
voting securities is included, rather than the person transferring the shares, when the two are
different. The relationship established by the acquisition, which will be the source of any
competitive consequences, will be between the acquiring person and the issuer. Accordingly, the
rule places the reporting obligation upon the person within which the issuer isincluded, and places
no obligation upon the third-party transferor.

Revised § 801.30(a) had specifically madethispoint. Theoriginal rulesdid not addressthe
subject.

Theexclusion of cash asan asset when acquired, which appeared intherevised rule, hasbeen
deleted from the final rule because 8§ 801.21(a) precludes considering cash as an asset for purposes
of the 15-percent or $15-million test of section 7A(a)(3) throughout the rules.

SECTION 801.2(c)—ACQUIRED AND ACQUIRING PERSONS

Section 801.2(c) makes clear that a person may be both an acquiring and an acquired person
in the same transaction. The example to paragraph (c) illustrates such a situation. When it arises,
the partiesto the acquisition must complete portions of the Notification and Report Form separately
as acquiring and acquired persons. See 8§ 803.2. A person need not complete two entire forms on
such occasions; al that is necessary isto identify clearly the separate responses to the appropriate
items.

Paragraphs (c) and (e) of the rule overlap. See the Statement of Basis and Purpose to
8 801.2(e), below. Since under paragraph (e) the acquisitions are analyzed separately whenever
voting securities are to be acquired from an acquiring person, one or both of the two acquisitions
may not be reportable. For example, if an acquiring person isto acquire assets valued in excess of
$15 million, the acquisition is reportable. However, if the acquiring person isto pay for the assets
with cash plus its own stock valued at less than $15 million (and less than 15 percent of the total
shares outstanding), the acquisitions would be analyzed separately. The person transferring the
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assets would then be an acquiring person, but the criteriaof section 7A(a)(3) would not be satisfied
astoitsacquisition of the stock, and it would not be reportable. See also § 801.21(a).

BACKGROUND INFORMATION TO 8§ 801.2(C)

Section 801.2(c) provides that persons may be both acquiring and acquired persons in the
same transaction, because, as the example illustrates, each person may fit both descriptions. If so,
the Notification and Report Form must be completed by each person in each capacity in order for
the agenciesto accurately evaluate the impact of the transaction upon competition. For the reasons
why the form must be completed differently for acquiring and acquired persons, see the Statement
of Basisand Purposeto 8 803.2. A person also may be both an acquiring and an acquired personin
atransaction described by 8 801.2(e). However, under that paragraph, whenever more than one
separately reportable acquisition results, separate Notification and Report Forms must be filed.

SECTION 801.2(d)—MERGERS AND CONSOLIDATIONS

This paragraph of the rule provides that mergers, consolidations, and other acquisitions
combining all or part of the business of two or more parties are acquisitions within the meaning of
theact. Each party to the acquisition isboth an acquiring and acquired person, and if the acquisition
is subject to the act, each will be required to file notification in both capacities in accordance with
§803.2(b).

BACKGROUND INFORMATION TO 8§ 801.2(d)

Thelegidative history of the act permits no doubt that Congress intended the act to apply to
mergers and other forms of business consolidations. For example, title 1 of the Hart-Scott-Rodino
Antitrust ImprovementsAct of 1976 isentitled” Premerger Notification.” Seealso, e.g., theremarks
of Chairman Rodino, 122 Cong. Rec. H10293-94 (daily ed. Sept. 16, 1976). However, the
language of the act employs only the term “acquisition.” Paragraph (d) of this rule simply makes
clear that mergersand other businessconsolidationsare“ acquisitions’ withinthemeaning of theact.

This paragraph of § 801.2 specifies that both parties to a merger or consolidation are, for
purposes of the act and rules, both acquiring and acquired persons. In the typical merger in which
al the activities of both persons are combined, designating each party as an acquiring person would
provide sufficient information for the agencies, since under 8 803.2 an acquiring person completes
the Notification and Report Form with respect to all itsactivities. But since the act contemplatesan
acquiring and an acquired person for each transaction, the rule instead designates each party as both
are acquiring and an acquired person. The dual designation does not involve multiple submissions
of data, because for thistype of transaction the reports filed by each person as an acquiring and an
acquired person will beidentical, and only one need be submitted. See 8§ 803.2(b)(2)(iv).

The dual designation also proves useful for those mergers and consolidationsin which less
than all of the issuersincluded within one of the persons are to be merged or consolidated. Under
8 803.2(b) that person, when reporting as an acquired person, will complete the Notification and
Report Form with reference only to the entities to be involved in the merger or consolidation.

One comment (112) suggested that the rule provide objective criteria for designating the
acquiring and acquired partiesto amerger. For example, it suggested that unless the parties agreed
otherwise, the person with the greater total assets could be designated the acquiring person. The
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Commission rejected this suggestion because this procedure would not assure submission of all
necessary information.

SECTION 801.2(e)—ACQUISITIONS OF VOTING SECURITIESFROM AN ACQUIRING
PERSON

Section 801.2(e) states that whenever voting securities will be acquired from an acquiring
person in connection with an acquisition, that acquisition isto be separately analyzed under the act
and rules. To some extent paragraph (e) overlaps paragraph (c) of thisrule. If, for example, aseller
of assets (an acquired person) receivesthe voting securitiesof the acquiring person asconsideration,
both paragraphs (c) and (e) are applicable. Under paragraph (c), each person is both an acquiring
and an acquired person, and, if the criteria of section 7A(a) are satisfied, each acquisition is
reportable. See the discussion and example in the Statement of Basis and Purpose to § 801.2(c).

Thefocusof paragraph (€) issomewhat different. If ashareholder of an acquired personwill
acquire voting securities from the acquiring person (or any issuer included within that person) in
connection with an acquisition, only paragraph (€) would apply, because the shareholder is not an
acquired person within the meaning of the rule. For example, in a non-cash tender offer, the
acquired person is the issuer whose shares are to be acquired. Under paragraph (e), if any
shareholder of theacquired personwill be acquiring voting securitiesfrom the acquiring person, that
acquisition is to be tested separately under the act and rules. If the shareholder would hold 15
percent or $15 million of the voting securities of theissuer, and the criteria of section 7A(a)(1) and
(a)(2) are dso satisfied, the acquisition by the shareholder would be reportable. See also § 801.31.
The example to paragraph (e) illustrates the analogous situation in connection with a merger.

When an acquisition is separately reportable, separate Notification and Report Forms must
be submitted with respect to it.

BACKGROUND INFORMATION TO 8§ 801.2(€)

This paragraph was added to the final rule to clarify that acquisitions of the type described,
like other acquisitions, are subject to the act. The Statement of Basis and Purpose to § 801.31
explainsthe rationale for coverage, and for separate coverage, of such acquisitions.

SECTION 801.3 ACTIVITIESIN OR
AFFECTING COMMERCE

Section 7A(a)(1) isthefirst of the three tests that must be satisfied before the act appliesto
an acquisition. If either the acquiring or the acquired person is engaged in commerce or in any
activity affecting commerce, thetest issatisfied. Thisruleinterpretsthetest by providing that if the
activities of any entity included within the acquiring or acquired personsarein or affect commerce,
then that person is so engaged, and the commerce test of section 7A(a@)(1) is met. The term
“commerce” isdefined in § 801.1(1).

BACKGROUND INFORMATION TO § 801.3
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The final rule is unchanged from the revised rule and is substantially the same as § 801.15
of the origina rules.

Some comments (e.g., 87, 112, 1102) suggested that the commerce test should be less
inclusivewhen foreign transactions areinvolved. These comments have not been adopted, because
restricted coverage of foreign transactionsis accomplished by specific exemption rules, 88 802.50-
802.53. Similarly rejected was the suggestion in comment 1115 that the rule specifically refer to
United States commerce. Since the term “commerce” isdefined in 8 801.1(1), thereisno need to
modify itsuseinthisrule. Furthermore, such alimitation would potentially cause confusion. The
definition adopts the meaning of the term contained in the two statutes most relevant to merger
enforcement, the FTC Act and the Clayton Act. Those acts apply to both the domestic and foreign
commerce of the United States.

Finaly, comment 1086 suggested that a minimum dollar test be imposed in determining
whether activitiesarein or affect commerce. Again, the Commission declined to so limit theact’s
jurisdictional coverage. Section 7A(a)(1) setsno such limits. Rather than exclude transactions on
jurisdictional grounds, the rules exempt certain transactionsthat, because of their size, are of lesser
competitive concern. See § 802.20.

SECTION 801.4 SECONDARY ACQUISITIONS

Whenever as aresult of an acquisition (a primary acquisition) a person will obtain control
of an issuer, as a result of the same acquisition the acquiring person will also hold any voting
securities held by that issuer. See 8 801.1(c)(8). If theissuer to be acquired holds voting securities
of other issuers that it does not control, the rule terms acquisitions of those voting securities
“secondary acquisitions’ and provides that they are separately subject to the act and rules.

Making the primary and secondary acquisitions separately subject to the act and rules has
three effects. First, the three tests of whether the act applies, Section 7A(a)(1)-(3), are applied
separately to each acquisition. Thus, for example, if the issuer of the stock to be acquired in the
secondary acquisition does not meet the size-of-person test of section 7A(a)(2), the secondary
acquisition would not be subject to the requirements of the act even though the primary acquisition
might be. Second, as set forth in paragraph (b) of the rule, the exemptions contained in the act and
rulesare also applied separately. Subparagraph (b)(1) specifiesthat even if the primary acquisition
is exempt, the secondary acquisition may be reportable. Conversely, subparagraph (b)(2) makes
clear that if the primary acquisition is reportable, the secondary acquisition nevertheless may be
exempt. Third, since the secondary acquisition, if reportable, is separate from the primary
acquisition, separate Notification and Report Forms must be submitted with respect to it. Three
examplesillustrate the rule.

Note that secondary acquisitions include, in addition to the noncontrolling holdings of the
issuer to be acquired in the primary acquisition, any noncontrolling holdings of entities controlled
by such anissuer. See 8 801.1(c)(8). Theruledoesnot apply to acquisitions of voting securities of
entities controlled by the issuer acquired in the primary acquisition. All such voting securities are
acquired as part of the primary acquisition. See 88 801.1(a)(1), (b), and (c)(8). Nor doestherule
apply if the acquiring person will not control or already controls the issuer to be acquired in the
primary acquisition; secondary acquisitions occur only when, asaresult of the primary acquisition,
the acquiring person obtains control. Finally, note that the acquiring person must aggregate all its



preexisting holdings, if any, with the voting securities to be acquired in asecondary acquisition, in
determining whether the act or an exemption applies.

In the case of amerger or consolidation, each party will make secondary acquisitions of any
noncontrolling stock holdings held by the other party prior to the merger or consolidation. Since
8 801.2(d) designates each party to the acquisition as both an acquiring and acquired person, inits
capacity asacquiring person each party will make secondary acquisitionsof the non-controlling stock
holdings of the issuer to be acquired.

Thewaiting period with respect to secondary acquisitions beginsupon receipt of notification
from only the acquiring person. See § 801.30 and the Statement of Basis and Purpose to that rule.

BACKGROUND INFORMATION TO § 801.4

An acquisition may violate the antitrust laws even though it is effected as a secondary
acquisition. The rule merely clarifies that such acquisitions are within the ambit of the act and
insures that the agencies review the competitive consequences of such acquisitions prior to
consummation.

The rule appeared in the revised rules. The fina version has been rewritten for clarity but
reflectsno substantive change. Theterminology of therevisedrule, “indirect acquisitions,” hasbeen
changed to secondary acquisitionsin order to avoid confusion arising from the use of theformer term
elsewhere in the rules. “Indirect acquisition” refers to an acquisition made through a controlled
entity, an agent, or another means resulting in acquisition of beneficial ownership. See § 801.1(c).

Only one comment (1090) was received on therule. It recommended that § 801.30 should
be expanded to include acquisitions described by thisrule, and that secondary acquisitionsresulting
from mergers should be specifically covered by therule. Thefirst proposal wasadopted. No change
was necessary to adopt the second suggestion, since 8 801.2(d) provides that mergers and
consolidations are acquisitions within the meaning of the act. Therefore, since primary acquisitions
include mergers, secondary acquisitions resulting from mergers fall within the rule.

SECTION 801.10 VALUE OF VOTING
SECURITIESAND ASSETSTO BE ACQUIRED

Section 801.10 governstheval uation of voting securitiesand assetsto beacquired. Thethird
criterion for coverage under the act, the size-of-transaction of test section 7A(a)(3), provides in
general that as aresult of the acquisition, the acquiring person must hold either 15 percent or $15
million of the stock or assets of the acquired person. Section 801.10 explains how to determine
whether the $15 milliontest issatisfied. (Section 801.12 explainshow to determinewhether the 15-
percent test is satisfied.) The rule does not apply to the valuation of total assets for the
section 7A(a)(2) size-of-person test, which is governed by § 801.11.

Paragraph (@) of the rule treats the valuation of voting securities; paragraph (b) treats the
valuation of assets. Both paragraphs employ the term “market price,” “acquisition price,” and “fair
market value,” and these terms are explained in paragraph (c).
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Section 801.13 also pertainsto valuation. It providesvaluationrulesfor voting securitiesand
assets of the acquired person that are already held by the acquiring person prior to the acquisition at
issue; for that reason, 8 801.10 begins, “[e]xcept asprovided in § 801.13* * *.” Section 801.13 also
utilizes, by reference, the terms defined in paragraph (c) of thisrule.

BACKGROUND INFORMATION TO § 801.10

The words “to be acquired,” which were not in the revised rule, were inserted into the title
and first sentence of the ruleto distinguish therule even more clearly from 8 801.11, relating to total
assets as suggested by comment 89. With the new title, subparagraph (b)(1) of the revised rule,
which was areminder to consult 8 801.11 to determine the total assets of a person, was deleted as
unnecessary.

SECTION 801.10(a)—VOTING SECURITIES

Paragraph (a) prescribesthe method of valuing voting securitiesto be acquired. Inbrief, the
value is the higher of the market price or acquisition price. If neither market nor acquisition price
can be ascertained, the fair market value isused. The procedures for determining “market price,”
“acquisition price,” and “fair market value” are set forth in paragraph (c). Therule utilizes market
guotations only from a“national securitiesexchange” or “interdealer quotation system of anational
securities association registered with the U.S. Securities and Exchange Commission.” “National
securities exchange” means any securities exchange registered with the SEC under section 6 of the
Securities Exchange Act of 1934, 15 U.S.C. 78f, and thus includes the regional stock exchanges.
Theonly interdealer quotation system currently registered with the SEC isthe National Association
of Securities Deders Automated Quotation (NASDAQ) service.

BACKGROUND INFORMATION TO § 801.10(a)

Section 801.10(a) definesthe $15 million test of section 7A(a)(3)(B) to mean the greater of
the acquisition and market prices. If the acquisition price exceeds the market price, designating the
acquisition price as the value is appropriate because the value of the acquisition to the partiesis
greater. Market value reflects present supply and demand for astock. A major acquisition, such as
atender offer, may change that equilibrium more quickly than the market can reflect it, thus making
market value aless appropriate test of the value of the transaction to the parties. On the other hand,
if the market price exceedsthe acquisition price, the market price must be employed asthe valuefor
purposes of the act. The ruleinvokesthe procedure for determining fair market value only asalast
resort, when neither market nor acquisition priceis available.

The predecessor of the rule, origina 8§ 801.20, had provided that the value was the market
price, or, if none, the higher of the acquisition price and fair market value. A number of comments
(e, 15, 48, 63, 71, 120) complained that no board of directors would ever assign a fair market
value different from the acquisition price, and that the required determination of fair market value
would prove expensive and troublesome. The comments recommended that the acquisition price
be determinative, and the fair market value reserved for occasions when the securities have no
ascertainabledollar value. Therevised rulereflectsthis recommendation, and no commentson this
aspect of the revised rule were received.

SECTION 801.10(b)—ASSETS
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Paragraph (b) prescribes the method of valuing assetsto be acquired. Therule providesthat
thevalueisthefar market value of the assets, or, if the acquisition priceisdetermined and isgreater
than the fair market value, the acquisition price. The proceduresfor determining fair market value,
which are set forth in paragraph (c), therefore must be applied in connection with every acquisition
of assets. If the reporting person has designated the acquisition price as the value of the assets, the
agencieswill treat this designation as arepresentation by thefiling person that the fair market value
has been determined to be equal to or less than the acquisition price. Again, the term “acquisition
price” is defined in paragraph (c).

BACKGROUND INFORMATION TO 8 801.10(b)

The valuation of assets is analogous to that of voting securities, except that for assets no
market price generally exists, and the fair market value substitutes for it. If the parties assign an
acquisition price greater than the fair market value, then the acquisition price becomes the value of
the assets because that is the value to the parties. If the fair market value is greater, it, rather than
the acquisition price, becomes the value.

Original § 801.20(b) specified that the value would be the highest of the fair market value,
book value, and acquisition price. The comments on paragraph (a) of the original rule were for the
most part equally directed to paragraph (b)—that is, the required determination of fair market value
was said to be unnecessary and troublesome when the acquisition price had been determined.
However, the revised rule retained the requirement for assets, deleting only the reference to book
value as irrelevant and unlikely to exceed the greater of the other two values. See comment 77.
Although several comments (1059, 1102, 1108) continued to call for the elimination of fair market
value, thefinal ruleretainsit. In many cases, the acquisition price of assets may not be known at the
timeof filing. Notethat the revised and final rulesmodify the procedurefor determining fair market
value, making it significantly more flexible. See the Statement of Basis and Purpose to
§801.10(c)(3).

SECTION 801.10(c)

Paragraph (c) defines the terms “market price,” “acquisition price” and “fair market value’
used in thisrule and § 801.13.

SECTION 801.10(c)(1)—MARKET PRICE

Subparagraph (c)(1) provides instructions for determining the market price separately for
transactions subject to 8 801.30 and for other transactions. Section 801.30, in general, applies to
acquisitions on stock exchanges and other transactions not involving agreement between the
acquiring and acquired persons. See the Statement of Basis and Purpose to that rule.

For transactions subject to 8 801.30, clause (i) provides that the market price is the lowest
closing quotation or bid price within the 45 calendar days preceding either the receipt of the notice
by the acquired person required by 8 803.5(a), or, if the act does not apply to the transaction, the
consummation of the acquisition. For other transactions, clause (ii) provides that the market price
is the lowest closing quotation or bid price within the 45 or fewer calendar days preceding the
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consummation of the acquisition, but not extending back prior to the day before execution of any
contract, agreement in principle or letter of intent to merge or acquire. Clause (iii) specifiesthat if
the security was not traded within the time period set forth, the last preceding trade or bid should be
used, notwithstanding the time limitations of clause (ii). Clause (iii) also providesthat if quotations
are available in more than one market, the person filing notification may select any such quotation.
A

Both clauses (i) and (ii) give the partiesthe benefit of adeclinein market price by providing
that thevalueisthelowest pricewithin time periodsnot only prior to filing notification but also prior
to consummating the acquisition. For example, assume that, in an acquisition in which the 15-
percent test of section 7A()(3)(A) is not satisfied, the parties have filed notification because the
market price exceeded $15 million, even though the acquisition priceislessthan $15 million. If the
market price falls during the waiting period, the rule would assign a new value and the $15 million
test would no longer be satisfied. Therefore, the act would no longer apply, and the parties would
be free to consummate the acquisition, even though notification had already been filed. (Note that
achangein market price can have no effect upon whether the 15-percent test of section 7A(d)(3)(A)
issatisfied, becausethe percentage of stock or assetsdoes not depend on market price. See 8§801.12.
In addition, if the 15-percent test had been satisfied, the decline in market price may make the
acquisition exempt under § 802.20.)

Finally, the rule also alows parties to determine with assurance that the act does not apply.
If on agiven day the market price resultsin avalue of lessthan $15 million for an acquisition, that
price may or may not be the lowest price for the following 45-day period. But so long as the
acquisition is consummated within 45 days following that date, under the rule the value of the
acquisition can be no greater, and thus will be less than $15 million, and the parties need not file
notification or observe awaiting period.

BACKGROUND INFORMATION TO 8 801.10(c)(1)

The previous versions of the rule, original 8§ 801.20 and revised § 801.10, would have
directed selection of amarket pricewithin aspecified number of daysbeforefiling notification. Two
comments (1026, 1108) noted that this procedure did not permit a firm determination that an
acquisition wasnot reportable—since no notification was contempl ated, thetimeperiod for sel ecting
the market price could not beidentified, and consequently the partieswere presumably imperiled by
therisk that arisein market priceswould render the acquisition reportable shortly before the planned
consummation date. In order to cure this problem, the final rule makes two changes. Firgt, it
provides for selecting the market price within a time period prior to either receipt of the notice
preceding notification under 8 803.5(a), or the date of consummation. Second, it provides that the
market priceisthelowest price within the 45-day period preceding consummation, so that amarket
price indicating that the transaction need not be reported assures the parties of their ability to
consummate for that length of time.

Since the rule specifiesthe lowest price within the 45-day period, the parties need not agree
to perform the valuation as of any particular date. Antagonistic partiestherefore cannot select dates
that lead to inconsistent conclusions about whether the acquisition is reportable. And the lowest
price gives the parties the benefit of a decline in the market price, as discussed above.

The time period was lengthened to 45 days in order to provide adequate time for planning
while still reflecting a reasonably current value. Comment 1115 noted that the few days afforded
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by the revised rule may have been insufficient. However, the 45-day period may not extend back
to any days prior to the day before execution of acontract, agreement in principle, or letter of intent
to acquire, since the parties presumably entered into their agreement on the basis of market prices
prevailing at that time.

The subparagraph distinguishes between transactions subject to 8 801.30 and those that are
not, because, for the former there typically will be no objective reference point for the time period
until the acquisitionisconsummated or the notice preceding notification isreceived by theacquiring
person. By contrast, for consensual (non-8 801.30) transactions, the date of execution of the
contract, agreement in principle or letter of intent marks the reference date.

The SEC’s comment (1058) suggested the inclusion, in clauses (i) and (ii), of bid priceson
interdealer quotation systems, and the treatment in clause (iii) of situations in which the stock has
not been traded.

SECTION 801.10(c)(2)—ACQUISITION PRICE

Subparagraph (c)(2), “acquisition price,” specifies that the acquisition price includes the
valueof all consideration for the voting securitiesor assetsto beacquired. Thismeans, for example,
that cash, voting securities, nonvoting securities, tangible and intangible assets and assumption of
liabilities, if consideration for an acquisition, must all be valued in computing the acquisition price.

BACKGROUND INFORMATION TO 8 801.10(c)(2)

Determination of the acquisition price is part of the procedure for implementing the
$15 million test of section 7A(a)(3)(B). Section 801.10(c)(2) statesthat the acquisition priceisthe
value of all the consideration for the acquisition.

The original rules contained no counterpart to subparagraph (c)(2). Instead, original
§8801.20(c) provided that if securities wereto be furnished as consideration for an acquisition, they
were to be valued according to this rule. That provision was deleted from the revised rule as
superfluous, since the recipient of securities furnished as consideration must use this rule to value
them. The final rule provides instructions for determining the value of voting securities to be
acquired by any person, and the revised and final rules effect no change by the deletion. Comment
1090 requested reinstatement of such language and the suggestion accordingly was rejected as
unnecessary. The final provision is identical to the revised provision except for minor editorial
revisions.

Comment 115 suggested that the value of installment contracts be discounted to reflect the
present worth of the payments. This suggestion wasrejected. The value of an installment contract
isthe value of thetotal payments of principal to be made under the contract, but excluding interest.

SECTION 801.10(c)(3)—FAIR MARKET VALUE

Subparagraph (¢)(3) providesthat thefair market value shall be determined in good faith by
the board of directors of the ultimate parent entity included within the acquiring person, or, if the
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ultimate parent entity is unincorporated, by officials exercising similar functions. The board or
officials may delegate the actual process of making that determination, but in any case remain
responsiblefor it. The determination can be performed at any time, but must reflect the fair market
value as of any day within 60 calendar days prior to either filing notification or consummating the
acquisition. |If the 60-day period expires before filing or closing, the parties would no longer be
entitled to rely on the value previously determined, and if in doubt about whether to close without
filing notification, the acquiring person would be obliged to make anew determination. Item 2(d)(i)
on the form, however, which requests the approximate value of assets to be acquired, would not
alonerequireadetermination if the parties were otherwise certain that the act applied. Theexample
illustrates these points.

BACKGROUND INFORMATION TO § 801.10(c)(3)

The rule provides that the acquiring person makes the determination, so that the parties to
the acquisition can resolve with certainty whether the act applies. If the acquiring and acquired
person each made determinations, or if therulerequired thetwo sidesto agreeon afair market value,
the rule could lead to inconsistent conclusions about whether filing notification and observing the
waiting period was required.

Therule providesthat the determination of fair market value must reflect the value as of any
day within 60 days prior to either filing notification or consummating the acquisition for the same
reasons discussed in connection with market price—in brief, to permit the partiesto determine with
certainty whether or not they must comply with the act prior to an acquisition. The60-day limitation
is intended to allow enough time for a determination but still assure that the fair market value
assigned is reasonably current.

Thefinal rule on fair market value exhibits significant changes from both the original and
revised rules.

Original 8§ 801.20 did not have a separate paragraph instructing how to determine the fair
market value, but had equivalent language within paragraphs (@) and (b) pertaining to securitiesand
assets, respectively. Theoriginal rule arguably did not permit the board of directorsto delegate the
determination, and was criticized by numerous comments (e.g., 38, 48, 58, 74, 77, 98, 112, 115,
120). Imposing the responsibility upon the board of directors, the comments stated, would require
acostly and time-consuming independent appraisal, and the val ue determined by management ought
to suffice. Although the original rule did not seek to preclude such an appraisal, the revised rule
explicitly permitted the board to delegate the determination. The final rule substitutes the word
“function” for “responsibility” to make clear that the board of directors cannot disavow the
determination if compliance with the act and rules is drawn into question. One comment on the
revised rule (1061) suggested that the board of directors of the ultimate parent entity should be
allowed to delegate the determination to subsidiary, and the final rule clarifiesthat thisis permitted
by replacing the word “person” in the revised rule by “entity.”

Two comments (29, 104) suggested that an accurate determination of fair market value may
be impossible until after the acquisition closes, and that the rule should permit an estimate. This
suggestion was not explicitly adopted because it seemed unnecessary to state that in some
circumstances the determination of fair market value may require agood faith estimate. Note that
the instructions to the notification and report form explicitly permit estimates and provide that the
sources of the estimates must be indicated.
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Two other comments (92, 115) suggested that acquisitions of patents and other forms of
intangible property could not be readily assigned a fair market value, and that the rule should
specifically permit valuing such assets at zero. This proposal wasrejected, for the same reason that
the rule insists upon comparison of the acquisition price to the fair market value: That the
acquisition price alone may be difficult to determine at the time of filing notification. In such cases
there may be no aternative but to determine the fair market value of the intangible property.

The fina rule modifies the last sentence of the revised rule, as noted earlier, to reflect
determinations of fair market value which establish that notification is not required, and to expand
the 15-day period to 60 days.

SECTION 801.11 ANNUAL NET SALESAND
TOTAL ASSETS

Section 801.11 explains how to compute the annual net sales and total assets of a person.
The terms “annua net sales’ and “total assets” occur primarily in the size-of-person test of
section 7A(8)(2). In genera, either the acquiring or the acquired person must have annual net sales
or total assets of at least $100 million, while the other must have annual net sales or total assets of
at least $10 million before the act applies; but see section 7A(a)(2)(B) (for acquired persons not
“engaged in manufacturing,” aterm defined in 8 801.1(j), only total assets satisfy the test).

Section 801.12(d)(2) of the rules also provide that the total assets of a person serve as the
denominator in determining the percentage of assets to be held or acquired; thus the rule also
contributesto determining whether thethird test for application of theact, the size-of -transaction test
of section 7A(a)(3), is satisfied. In addition, the terms“annual net sales’ and “total assets” appear
elsewhere in the rules, most notably in 8 801.40, which contains its own size-of-person test
applicable to the formation of ajoint venture or other corporation, and § 802.20, which exempts
certain small acquisitions.

Sincethe chief purpose of theruleisto determine whether the act applies, persons need not
use the rule to compute precise figures for annual net sales or total assetsif they are certain that the
act either does or does not apply. None of the items on the notification and report form requires a
statement of the annual net sales or total assets of either party, and item 3(a), which requests the
percentage of assetsto be held or acquired, may be answered by estimating thetotal assetsfigurefor
the denominator of the percentage. See the statement of basis and purpose to item 3(a).
Section 801.11 prescribesamethod by which personsthat are unsure whether the size-of-person test
of section 7A(a)(2) or the percentage-of-assets test of section 7A(a)(3) is satisfied can resolve
definitively whether the act applies.

Except for § 801.40, the rule does not explicitly refer to other rules, but an understanding of
the definition of “person,” § 801.1(a)(1), is essential to applying the rule correctly. The rule
presupposes identification of the “person” the annual net sales and total assets of which are to be
determined.

The rule consists of four paragraphs. Paragraph (a) expresses the general principle that all
sales and assets of the person areincluded, whether foreign or domestic. Paragraph (d) constitutes
alimited exception to thisprinciplefor natural persons. Paragraph (b) setsforth thegeneral rulethat
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theannual nets salesand total assets shall be as stated on the person’ sfinancial statements, with two
provisos that may modify the figures on such statements. Paragraph (c) specifies exactly which
statements are to be consulted.

SECTION 801.11(a)

Paragraph (a) statesthat the annual net sales and total assets of apersonincludeall net sales
and all assets, whether foreign or domestic, except as provided in paragraph (d), which excludes
certain assets of natural persons.

By including both foreign and domestic sales and assets, paragraph (a) makes clear that
foreign assets, operations or subsidiaries may not be disregarded for purposes of the size-of-person
test of section 7A(a)(2) or the percentage-of-assets test of section 7A(a)(3)(A) even though foreign
operations may affect the applicability of certain exemptions under 88 802.50-802.52.

The term “net sales’ has its common meaning, that is, sales less (or exclusive of) returns,
discounts, excisetaxes, and thelike. See 8 801.11(b) and its Statement of Basis and Purpose. The
costs of production or materials may not be deducted. Personsthat do not have “sales’ should use
net recelpts, revenues, or other comparable figures.

Of course, the sales and assets of a “person” include the sales and assets of all of its
component entities. See § 801.1(a)(1).

BACKGROUND INFORMATION TO 8§ 801.11(a)

Original 8 801.25 correspondsto thisrule, and paragraph (c) of theoriginal rule corresponds
most nearly to paragraph (a) of the final rule. The comments to original paragraph (c) addressed
matters that appear in other paragraphs of the final rule.

Revised § 801.11 set the rule into its current format, and the final version of paragraph (a)
retainsthe revised version with only two changes. It insertstheword “net” before*® sales,” to clarify
that deductions normally made from gross sales under the person’s accounting procedures, e.g.,
returns, discounts, etc., are permitted. Theterm “sales’ does not, however, mean net income after
costs of goods sold, as one comment (1088) suggested. Congress manifestly intended the act to
reach acquisitions by large firms, and while sales are a useful measurement of sizefor this purpose,
profitability is not.

The final rule also inserts the word “held,” to incorporate all of the concepts of ownership
that the definition of that term imports. See § 801.1(c).

SECTION 801.11(b)

Paragraph (b) providesthat the annual net sales and total assets of aperson shall be as stated
on the financial statements specified in paragraph (c), with anumber of exceptions and provisos.

First, the paragraph states that the total assets of ajoint venture or other corporation at the
time of itsformation are not determined under thisrule, but shall be determined in accordance with
8 801.40(c).

52



Second, subparagraph (b)(1) requiresthat the annual net sales and total assets of the person
reflect theannual net salesand total assetsof every entity included withinthe person. If thefinancial
statements of the ultimate parent entity do not reflect consolidation of the net sales and total assets
of all theentitiesincluded within the person, theannual net salesand total assetsmust berecomputed
to include the nonduplicative annual net sales and nonduplicative total assets of each such
unconsolidated entity. Theterm*“nonduplicative’” makesclear that the consolidation may not consist
simply of adding the sales and assets of unconsolidated entities, since, for example, the parent
corporation’s interest in an unconsolidated entity have been carried as an asset on the parent
corporation’ sbooks; therefore, to add the assets of the unconsolidated entity without subtracting the
asset already reflected would be to count the same assets twice. The example following
subparagraph (b)(2) illustrates this point.

Next, subparagraph (b)(2) requires that the financial statements (and any restatements
necessary to comply with the previous subparagraph) must, insofar as possible, be prepared in
accordance with the accounting principles normally used by the person. The financial statements
must be of a date not more than 15-months prior to filing notification or consummating the
acquisition.

Notethat neither thefinancial statementsrequired by thisrule, nor the restatements directed
by paragraph (b), must necessarily be submitted as such in response to the Notification and Report
Form. Item 4 of the form explainsin detail which documents must be submitted.

BACKGROUND INFORMATION TO 8 801.11(b)

Paragraph (b) creates the framework for determining the annual net sales and total assets of
aperson. Sinceannual net salesand total assets are accounting concepts, the rulelogically employs
financial statementsto derivefiguresfor theseterms. Therulerequiresmodifying thefiguresshown
on the statements only to the extent necessary to conform to the pattern of the act and rules.

The total assets of a joint venture or other corporation at the time of its formation are
determined under § 801.40 instead of thisrule.

Since the annual net sales and total assets must reflect the entire person, the financial
statements must reflect consolidation of the sales and assets of each entity included within the
person. Comment 89 asserts that under the original rules, consolidation of the total assets of
controlled entities may unfairly inflate a person’s size for purposes of the section 7A(a)(2) size-of-
person test, becauseit attributed to the person all of the assets of an entity that could be“ controlled”
with only a minority interest. The revised and final rules in most cases will not cause the same
result, sincethedefinition of control insuresthat the person holdsat | east 50 percent of the controlled
entity’ sstock. On occasionswhen control arises from contractual power to designate amajority of
the board of directors, consolidation is justified for the same reasons underlying the existence of
control insuch situations—basically, the ssmilarity of interest for purposesof antitrust analysis. See
the Statement of Basis and Purpose to § 801.1(b).

Likewise, subparagraph (b)(1) requires that the recomputation of annual net sales and total
assets result in nonduplicative figures so that the recomputation does not unfairly inflate aperson’s
size. Two comments (15, 29) suggested that the rule define “nonduplicative,” but the revised and
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final rule retain the term without additional explanation, as adequately descriptive of the result
sought. The term was extended to net sales as well as total assetsin response to comment 29.

Paragraph (b) of original 8§ 801.25 would have required a different restatement of the
financial statements. if amaterial change in net sales or total assets had occurred after the date of
the statement, which could reasonably have been expected to increase the annual net sales or total
assets to the levels of section 7A(a)(2), the rule required either preparation of a new statement or
compliance with the act as though the test of section 7A(a)(2) had been satisfied. Revised
subparagraph (b)(2) preserved a similar provison and encompassed dispositions as well as
acquisitions since the last statement. However, no consistent, easily administrable way could be
found to require restatement of annual net sales when a business had been acquired or disposed of
after the beginning of the fiscal year. The final rule abandons the approach as not worth the added
complexity.

Subparagraph (b)(2) requires the financial statements and any restatements to be prepared
insofar as possible in accordance with the accounting principles normally used by the reporting
person, so that novel proceduresare not adopted in order to circumvent theact. Original 8 801.25(a)
would have required certified financia statements prepared in accordance with Regulation S-X of
the Securities and Exchange Commission. A number of comments(e.g., 15, 59, 63, 78, 83, 93, 120)
criticized this provision as unnecessary and burdensome to privately held companies and foreign
firms, which are not subject to regulations by the SEC and thus may not have certified financia
statements prepared in accordance with Regulation S-X. Therefore, the revised rule called only for
financial statements prepared in accordance with generally accepted accounting principles.
Comment 1090, however, noted that generally accepted accounting principles would still be
incompatible with severa other provisionsintherule: for example, generally accepted accounting
principles may not permit consolidation of some majority-owned entities and would not permit
restatement of annual net sales for businesses acquired during the fiscal year. Accordingly, the
comment suggested del eting thewords* generally accepted,” and thefinal ruleadoptsthe suggestion.
For similar reasons, the final rule requires use of the accounting principles normally used only
insofar as possible.

The 15-month limitation insures that the statements reflect annual net sales during the most
recent fiscal year. The origina rule would have permitted statements prepared only within 1 year,
rather than 15 months, of the date of filing notification. A number of comments (e.g., 29, 63, 78,
83, 88, 93, 115, 120) attacked thelimitation asinadequate to allow preparation of the statement after
the close of the fiscal year, and the revised and final rules provide for 15 months.

The final rule modifies the 15-month restriction so that statements within 15 months of
consummating the acquisition, as well as filing notification, qualify. In that way, parties to an
acquisition can resolve whether they satisfy the size-of-person test of section 7A(a)(2) even if not
required to file notification. The change also allows persons to secure the benefit of adecreasein
annual net sales or total assets. If during the waiting period a new regularly prepared financia
statement appearsand reveal sthat the act no longer applies, the parties need not comply with the act.

SECTION 801.11(c)
The two subparagraphs of paragraph (c) specify exactly which figures on the financial

statements are the annual net sales and total assets of the person. Since paragraph (c) is subject to
the provisions of paragraph (b), the annual statement must consolidate the net sales and total assets
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of all entitiesincluded within the person, use the accounting principles normally used by the person,
and be prepared as of a date within 15 months of the date of filing or consummation.

Subparagraph (c)(1) provides that the annual net sales of a person shall be as stated on the
last regularly prepared annual statement of income and expense of the person. Seethe Statement of
Basis and Purpose to paragraph (b) of thisrule, above.

Subparagraph (c)(2) specifiesthat the total assets of the person shall be as stated on the last
regularly prepared balance sheet of the person. “ Assets’ meansassetsdisregarding liabilitiesbut less
depreciation if the accounting principles normally used by the person so provide. “Regularly
prepared,” as used in both subparagraphs, means that the statement was prepared both at the time
a statement would normally be prepared and in the normal fashion that such a statement would be
prepared. Internal balance sheets prepared for management and not audited or disseminated to the
public may satisfy this standard.

If no statements of income and expense or balance sheets are regularly prepared, statements
must be prepared if necessary to determine whether the act applies.

An example illustrates the paragraph.

BACKGROUND INFORMATION TO 8§ 801.11(c)

Paragraph (c) had no equivalent inthe original or revised rules. Each of the earlier versions
provided that the annual net sales and total assets of a person should be as stated on the financial
statements of the person. The earlier rules would also have required restatement of the annual net
sales and total assetsto reflect certain changes occurring since the beginning of the fiscal year; see
the Statement of Basis and Purpose to paragraph (b). The final rule abandoned that approach and
instead inserted paragraph (c).

SECTION 801.11(d)

Paragraph (d) relatesto the determination of total assetsfor natural persons. Thetotal assets
for a“person” of which the ultimate parent entity isanatural person are, under paragraph (b) of this
rule, as stated on a balance sheet which consolidates all the entities which the natural person
controls, directly orindirectly. Seealso 8801.1(a)(1), (b). However, paragraph (d) permitsanatural
person to omit from such a balance sheet all assets except “investment assets’” (aterm defined in
§8801.1(i)(2) to mean, in substance, cash and equivalents, and Government bonds), voting securities
and other income-producing property. Thus, anatural person compiling such abalance sheet could
omit the value of assets such as a personal residence, automobile and other personal (non-income-
producing) property.

The phrasing of the rule makes clear that all voting securities are regarded as income-
producing property. Similarly, “income-producing property” meansany property heldfor investment
or for the production of income, whether or not actually, producing income.

The “annual net sales’ of a natural person will be the annual net sales of all entities
(including partnerships) he or she controls, plus any annual net sales from proprietorships. Of
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course, a natural person may not have compiled a balance sheet, regularly prepared or otherwise,
reflecting all such entities. Asdiscussed abovein connectionwith paragraph (a), theannual net sales
and total assetsof a*“person” need be determined according to the rule only if the personisin doubt
about whether compliance with the act is necessary.

Sinceparagraph (a) of theruleincludesall assets“held,” and becausethe definition of “hold”
providesthat the holdings of spousesand minor children aretreated asthough held in common (see
8801.1(c)(2)), anatural person’sbalance sheet, to comply with therule, must reflect all investment
assets, voting securities and other income-providing property held by the spouse or minor children
of anatural person, or by the parents if the person isaminor child.

BACKGROUND INFORMATION TO 8 801.11(d)

The assets excluded by this paragraph are generally irrelevant to any antitrust concerns that
may arise from an acquisition, and thus their exclusion for purposes of determining whether the act

appliesis appropriate.

In general, the rules treat natural persons, corporations, and other entities alike. Thisrule
adheres to that principle by aggregating all entities, however unrelated in their business activities,
that are under the common control of the ultimate parent entity (whether a corporation or natural
person) and by consolidating the annual net sales and total assets of all such entities.

Original §801.25(d) would haveexcluded all assetsof anatural person other than partnership
assets. Comment 63 criticized the provision, noting that Congress must have intended the act to
cover acquisitions by natural persons, but that excluding all assets of natural persons effectively
exempted such acquisitions, since section 7A(a)(2) would never be satisfied.

Revised § 801.11(d) was quite similar to the final rule. Comment 1090 criticized the
inclusion of all income-producing assets, arguing that only those related to control of a trade or
business were relevant to antitrust considerations. However, that criterion seemed difficult for the
agencies to administer and the parties to apply. Furthermore, it could result in artificia
understatement of the size of natural persons by comparison with corporate persons or others, for
which the criterion would not apply. Accordingly, the final rule retains as the test “income-
producing” property. Thefinal ruleaso clarifiesthetest by specifically including in thetotal assets
all investment assets and voting securities.

SECTION 801.12 CALCULATING PERCENTAGE
OF VOTING SECURITIESOR ASSETS

Section 801.12 prescribes the method of calculating the percentage of voting securities or
assets to be held or acquired. Whenever the act or rules refer to a percentage, the percentage must
be determined by applying thisrule.

In general terms, the rule provides that the percentage of voting securitiesis the percentage
of the total votesfor directors of the issuer which the acquiring person will be entitled to cast after
the acquisition. The percentage of assetsis the ratio of the book value of the assetsto be held asa
result of the acquisition to the total assets of the person (not the entity) from which acquired.
However, these general statements are subject to certain modifications and exceptions contained in
therule.
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In many instances calculation of the precise percentage of assets or voting securities to be
held or acquired may beunnecessary. For example, any acquisition asaresult of whichtheacquiring
person will hold assets of the acquired person valued (under 88 801.13 and 801.10) at morethan $15
million will satisfy the size-of-transaction test without regard to the percentage held or acquired.
Conversaly, 8802.20 will exempt any acquisition of assetsfor which thecorresponding figureisless
than $10 million, without regard to the percentage of assets to be held or acquired. For voting
securities, the situation is similar, except that the exemptions under 88 802.20 and 802.21 may
require calculation of percentages.

SECTION 801.12 (a), (b)—VOTING SECURITIES

Paragraph (a) provides that whenever the act and rules refer to the percentage of voting
securities of the acquired person, the issuer whose voting securities are being acquired shall be
deemed the acquired person for that purpose. Therefore, the percentage of voting securities is
calculated with reference only to the voting securities of the issuer to be held or acquired, in the
manner prescribed by paragraph (b). Since the term “person” normally refersto all entities under
common control, see 8 801.1(a)(1), the use of the issuer rather than the person as the denominator
of the percentage cal culation represents a departure from the usage of the term “person” elsewhere
intherules. For thisreason, the definition of “person” begins, “ Except as provided in paragraphs
(a) and (b) of §801.12* * *.” The example following 8§ 801.12(a) illustrates this point.

Paragraph (b) prescribesaformulafor computing an exact percentage. The numerator isthe
number of votesfor directorsthat voting securities presently entitle the holder to cast, or, asaresult
of the acquisition, will entitle the acquiring person to cast. Thisinstruction requires application of
the definition of “hold” contained in § 801.1(c), and 8 801.13, which tells which voting securities
areto be held “asaresult of” an acquisition, before the correct number of votes can be ascertained.
Votes that the holder may cast because of proxies obtained from other persons are not included in
the numerator.

The denominator of the computation is the total number of votes for directors that all
outstanding shares are entitled to cast. If the acquisition will increase the number of outstanding
shares, clause (b)(1)(ii) specifies that the larger number should be used in the denominator.
Otherwise, subparagraph (b)(2) directsthat treasury sharesand authorized but unissued sharesshould
not be included for purposes of determining the number of votes presently entitled to be cast.
Finally, for purposes of determining the number of outstanding voting securities of an issuer,
subparagraph (b)(3) permits a person to rely on the most recent information set forth in filingswith
the SEC, if any, unlessthe person knows or hasreason to believe that that information isinaccurate.

Two examples following 8§ 801.12(b) illustrate application of the percentage formula.

BACKGROUND INFORMATION ON VOTING SECURITIES

Applying the percentagetest to theissuer whose voting securitiesare being acquired sparked
considerablecontroversy inthecomments. Thecontroversy ultimately arises, however, fromthefact
that the act itself usesthe term “person” in at least two different senses. The act phrases each of the
three tests that must be satisfied before the act applies to an acquisition — the commerce test of
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section 7A(a)(1), the size-of-person test of section 7A(a)(2), and the size-of-transaction test of
section 7A(a)(3) — intermsof “person.” For purposes of the size-of-person test of section 7A(a)(2),
the relevant “person” must be the entire corporate structure, rather than just the company or
subsidiary which is making the acquisition. If the size-of-person test depended upon the size of the
particular corporation making an acquisition, rather than the overall corporate structure, the act
would become easily susceptible of evasion. Accordingly, 8 801.1(a)(1) defines “person,” in
genera, as the entire corporate structure, and 8 801.11 applies the size-of-person test to that
“person.” Likewise 8801.3 appropriately appliesthe commercetest of section 7A(a)(1) to the same,
overall “person.”

However, the 15-percent test of section 7A(a)(3)(A) poses a problem. As the FEDERAL
REGISTER notice accompanying the revised rules explained:

For example, suppose the transaction involves the purchase by a large corporation of a
subsidiary of another large corporation. The definition of “person” as the entire corporate structure
would dictate that the selling corporation’s entire corporate structure be considered the “acquired
person” for purposes of the $100 million or $10 million size criteria. But if the selling corporation
anditssubsidiary eachissuetheir own stock, then aspecific number of the subsidiary’ s shares cannot
conveniently be expressed as a percentage of either the shares of the parent, or the combined shares
of the parent and its subsidiary corporations. The problem is not as acute when the acquisition is of
assets rather than voting securities, since assets could be valued without reference to the corporate
forms.

(42 FR at 30042 (Aug. 1, 1977).)

The revised rules addressed this problem by introducing the term “entity” to mean the
component parts of a“person.” See § 801.1(a)(2). For purposes of the size-of-transaction test of
section 7A(a)(3), the revised rules designated as the “acquired person” the entity (rather than the
person) whose voting securities or assetswere being acquired. Theoriginal ruleshad accomplished
the sameresult, without using theterm “entity,” by means of amore complex definition of “person.”
That scheme, in essence, defined the term “person” differently for the different tests for coverage.

The comments criticized original 8 801.30(a) and revised § 801.12(a), the predecessors of
thefinal rule. Ingeneral, the commentsargued that different definitions of the singleterm “person”
were impermissible. Some of the comments (e.g., 63, 89; 1042, 1050, 1091) complained that the
scheme “expanded” the coverage of the act. Others (e.g., 120; 1042, 1050, 1059, 1091) disagreed
that the different contexts required different meanings for the term “person.” They noted that
Congress used the term “issuer” in section 7A(c)(3), (c)(9) and (c)(10) and therefore inferred that
Congress, by failing to sue the term “issuer” in section 7A(a)(3), did not intend the agencies to
substitute the word “issuer” for “person” in that context. Still others (82; 1042) noted that the rule
could be circumvented by first collapsing asubsidiary into the parent corporation, and that therefore
the rule made coverage under the act turn upon the form of corporate organization.

The Commission did not agree with these comments. Unless Congress intended the 15-
percent test of section 7A(a)(3)(A) to reach acquisitions not meeting the $15 million test of
section 7A(a)(3)(B), the former provision would not appear in the act. Section 7A(d) of the act
assigns the Commission the power to define the terms of the act and to prescribe rulesto implement
theact. Theuse of theterm “issuer” elsewhere in the act does not preclude itsusein any definition
or rule. The argument in the comments thus reduces to insisting that the term “person” ought to
carry the same meaning in al instances. But since “person” must mean a collection of entities for
purposes of the section 7A(a)(2) size-of-person test, demandsfor consistency were not constructive
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to the extent that they failed to suggest a way to apply the 15-percent test of section 7A(a)(3)(A)
when shares of one corporation of a multicorporate person are to be acquired.

Of the other comments, one (1091) dismissed the problem as one for the agenciesto solve.
Two comments (1059, 1070) conceded that application of the percentagetest on any basisother than
the issuer was inconvenient.

Comment 1042, however, suggested that the agencies should treat the shares of asubsidiary
as assets of the parent corporation and calculate a percentage on that basis. This proposal was
rejected. First, itisinconsistent with the statutory scheme— restated in § 801.21(b) — which deals
separately with assets and voting securities. 1n addition, the proposal proves unworkable for third-
party transactions since even though the seller is not the relevant person for purposes of an antitrust
analysis, the proposal would calculate the percentage with reference to that person.

As the FEDERAL REGISTER notice accompanying the revised rules noted, 42 FR at 39042
(August 1, 1977), the agencies al so considered another set of definitions. 1t would have defined the
acquiring person to be the entire corporate structure, while defining the acquired person to be the
entity whosevoting securities (or assets) were being acquired, and all entitiesit controlled. Although
this would have cured the inconsistency discussed above, it would have introduced another
inconsistency — differing definitions for acquiring and acquired persons. It also would have
permitted large corporations to evade the size-of-person test of section 7A(a)(2) by conducting
transactions through small subsidiaries. As indicated in the FEDERAL REGISTER notice, this
alternative was rejected.

Accordingly, the Commission retained the substance of the revised rule. Thefinal version
of paragraph (a) reflects only editorial differences from the revised rule.

Thefinal version of paragraph (b) smplifiestherevised rule, becausethe percentageformula
no longer need accommodate convertible voting securities. The final rules makes convertible
securities reportable, if at all, upon conversion, whereas the revised rules would have made the
acquisition of convertible voting securities a potentially reportable event. This change in approach
is discussed in the Statement of Basis and Purpose to § 801.1(f)(2). Under the revised rules,
conversions would not have prompted additional reportsto the agencies. Therefore, the formulain
paragraph (b) had to assess the voting power potentialy represented by convertibles whenever
acquired (or held). On the other hand, since under the final rules conversions must be preceded by
filing notification and waiting, the agencies will be able to assess the competitive impact of the
conversion. Therefore, the voting formula in paragraph (b) can disregard the voting power
potentialy represented by unconverted convertibles.

A number of comments (e.g., 1026, 1070, 1090, 1102, 1115) criticized revised § 801.12(b)
because it computed its percentages assuming conversion of only the convertibles held by the
acquiring person, rather than all outstanding convertibles. Most of these comments no longer apply
to the final rule, because the final rule does not assume conversion of any voting securities.
However, one comment (1070) argued that section 7A(b)(3)(A), the definition of voting securities
contained in the act, requires that the rule compute percentages assuming full dilution, that is,
conversion of all outstanding convertible voting securities.
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The Commission does not agree. Section 7A(b)(3)(A) provides:

Theterm*“voting securities” meansany securitieswhich at present or upon conversionentitle
the owner or holder thereof to vote for the election of directors of the issuer or, with respect to
unincorporated issuers, persons exercising similar functions.

Comment 1070 argued that this language compelled that all convertible securities be
considered voting securities for al purposes, and therefore be treated as converted for purposes of
percentage calculations. However, this interpretation ignores the function of the definition.
Subsection (b)(3)(A) of the act smply empowers the Commission to bring convertible voting
securitieswithin itsambit, amatter which, but for thewords* or upon conversion,” might not befree
from doubt. The Commission does not interpret the language of the definition to require that the
agenciestreat convertible voting securities in any particular fashion, as the Statement of Basis and
Purpose to § 801.1(f)(2) explainsin detail.

Paragraph (b) expresses the percentage formulain terms of the number of votes to be cast,
rather than the number of shares, in order to accommodate (to the extent possible) multiple classes
of voting securities or other voting arrangements differing from a single class of voting stock that
elects the entire board of directors.

Theformulaincludesonly votesthat voting securities entitle the hol der to cast, and therefore
excludes votes cast by proxies. Example 2 to paragraph (b) makes this point.

Subparagraph (b)(2) excludes authorized but unissued voting securities and treasury shares
from the percentage formula simply to confirm that such shares are not “outstanding.”

Thefinal rule adds new subparagraph (b)(3) inresponseto comment 1089. Personsapplying
the percentagetest can rely upon thetotal number of outstanding voting securities shownin the most
recent filing with the SEC, if any, unlessthey know or have reason to believe that information to be
inaccurate. This language is patterned after SEC rule 13d-1(d), 17 CFR 240.13d-101(d), 43 FR
18484 at 18496 (April 28, 1978).

SECTION 801.12 (c), (d)—ASSETS

Section 801.12(c) provides that whenever the act and rules refer to the percentage of assets
of the acquired person, the “acquired person” is the person whose assets are being acquired. This
treatment differsfrom that accorded voting securitiesin paragraph (a), which specifiesthat theissuer
whosevoting securitiesareto beacquired isthe* acquired person.” I nstead, when the percentagetest
is applied to assets, the denominator of the percentage fraction will be calculated with reference to
entire “ person.”

Paragraph (d), which specifiesthe exact ratio which composes the percentage, confirmsthis
treatment. Subparagraph (d)(2) provides that the denominator for the percentage ratio is the total
assets, determined in accordance with § 801.11, of the acquired person. The numerator of the
fraction isthe book value of the assets to be acquired as shown on the books of the acquired person.
The assetsto be acquired do not include any previously acquired assetsidentified by § 801.13(b)(2);
only the assets subject to the current acquisition, identified in § 801.13(b)(1), need be considered for
the percentage-of-assets test of section 7A(a)(3)(A).

BACKGROUND INFORMATION ON ASSETS
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The final rule made two important changes in the application of the percentage test of
section 7A(a)(3)(A) to assets.

Thefirst changeisthe shift from “entity” to “person” in paragraph (c). Under both original
section 801.30(b) and revised section 801.12(c), the entity from which the assetswereto beacquired
would have been the “acquired person” for purposes of the percentage test. The earlier versions, in
effect, took the same position that the final rules take as to voting securities. The comments
criticized the earlier versions; in general, the comments discussed above in connection with voting
securitieswereequally directed to the assetsprovisionsof therules. Their argumentsgenerally urged
that the“ acquired person” for purposes of the percentage test should bethe entire person fromwhich
the assets are acquired, rather than the specific entity from which acquired, because the
section 7A(a)(2) size-of-person test and the section 7A(a)(3) size-of-transaction test ought both to
employ a consistent meaning of “acquired person.”

The final rule adopts the position proposed by the comments as to assets, even though it
rejects the comments asto voting securities. The chief reason for the differenceisthat no practical
problem prevents the rules from employing the larger “person” in applying the percentage test to
assets, asit doesfor voting securities. The book value of assets, no matter from which entity within
the person acquired, can be compared to the total assets of the person. By contrast, the impossibility
of expressing the shares of a subsidiary as any percentage of the voting securities of the parent
corporation prevented the rules from comparing voting securities to any entity or combination of
entities other than the issuer.

Thus, the final rule achieves as much consistency between the terms governing each of the
three tests of Section 7A(a) asis possible.

The second important change effected by thefinal ruleisin the numerator of the percentage
fraction. Revised 8§ 801.12(d)(1) would have valued the assets to be acquired at the value assigned
by § 801.10(b) for purposes of the $15 million test. Thefinal rule substitutes the book value of the
assets on the books of the acquired person. Several comments (e.g., 1040, 1090) noted that the
numerator revalued the assets to be acquired, in order to reflect current values, but that the
denominator reflected total assets at book value, which istypically lower than current value. The
comments maintained that the resulting percentage woul d be exaggerated, and indeed, could exceed
100 percent. To curethisanomaly, subparagraph (d)(1) of thefinal rule providesthat thebook value
of the assets on the books of the acquired personisto be the numerator. Although book value may
understate the actual value of the assets, the resulting ratio is likely to be reasonably accurate.

Comment 1115 questioned whether intangible assets such as patents and goodwill areto be
valued andincluded inthe percentage-of-assetscal culation. Sincethefinal rulemakesnodistinction
between types of assets, these assets, like any others, are to be included at book value in the
percentage calculation.

For purposes of the percentage-of-assetstest of section 7A(a)(3)(A), the numerator does not
include any assets of the acquired person previously acquired by the acquiring person.
Section 801.13(b)(2) includes the value of such assets under certain circumstances for purposes of
the $15 million test of section 7A()(3)(B). The Statement of Basis and Purpose to § 801.13(b)(2)
explains why such assets are excluded from the percentage-of-assets test.
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SECTION 801.13 VOTING SECURITIESOR ASSETSTO BE
HELD ASA RESULT OF ACQUISITION

Section 801.13 interprets the statutory phrase, “as aresult of.” Notification and a waiting
period are required if section 7A(a)(1) and (2) are satisfied, and if “as aresult of such acquisition,
the acquiring person would hold (15 percent or $15 million of the stock or assets of the acquired
person.)” Section 7A(a)(3) (emphasisadded). Thisruleidentifieswhichvoting securitiesand assets
will be considered to be held “asaresult of” in acquisition. Therule also providesinstructions for
valuing the voting securities and assets identified by the rule.

Several other provisions of the rules are indispensable in applying § 801.13. Chief among
theseis 8 801.15, which excepts from this rule certain acquisitions of assets and voting securities
which were exempt from the requirements of the act at the time of their acquisition (or would have
been had the act and rules been in effect). Although this rule would provide that some such assets
and voting securities are held as aresult of an acquisition, 8 801.15 constitutes an exception to this
rule and may provide that some of them are not so held.

In addition, the definition of “hold,” 801.1(c), isimportant, since voting securities or assets
must first be “held” before they may be held as a result of an acquisition. And the valuation
provisions of the rule invoke the valuation procedures set forth in § 801.10(c).

Paragraph (@) of the rule treats voting securities, and paragraph (b) of the rule addresses
assets.

SECTION 801.13(a) VOTING SECURITIES

Thefirst sentence of § 801.13(a)(1) states the entire substance of the rule regarding voting
securities: All voting securities of the issuer that will be held by the acquiring person after the
acquisition are voting securities held as a result of the acquisition. Section 801.15, though,
constitutes an exception to thisrulefor certain voting securities exempt when acquired, asdescribed
above. Seethat rule and its Statement of Basis and Purpose.

Therule hastwo important consequences. First, the number of transactions or the length of
time between acquisitions becomesirrelevant in determining whether the act applies. The acquiring
person after the acquisition either will or will not hold, cumulatively, 15 percent or $15 million of
the issuer’s outstanding voting securities.

Second, therule meansthat every acquisition after which theacquiring personwill hold more
than 15 percent or $15 million of the voting securities of the acquired isone in which the 15 percent
or $15 million test of section 7A(a)(3) is satisfied. Therefore, every acquisition after which the
acquiring person would hold 15 percent or $15 million of the acquired person’ svoting securities—
rather than only those which initially raise the acquiring person’ s holdings to that level — becomes
areportable acquisition if the two other tests of section 7A (a)(1) and (2) are satisfied. Therefore,
large holdings of voting securities that antedate the effective date of the act and rules must be
reported before being increased. Note, however, that 8 802.21 exempts acquisitions above the 15
percent or $15 million level for 5 years after an initial notification except for those meeting or
exceeding specified notification thresholds.

This rule also prescribes the value to be assigned to voting securities held as a result of an
acquisition. Subparagraph (a)(1) provides that the value of the voting securities is the sum of the
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value of the voting securitiesto be acquired, determined in accordance with 8 801.10, and the value
of the voting securities held prior to the acquisition, determined in accordance with subparagraph

@(2).

Subparagraph (a)(2) of the rule provides that, for securities traded on a national securities
exchange or quoted on an inter-dealer quotation system, the value isthe market price calculated in
accordance with 8 801.10(c)(1); for other securities, the value is the fair market value determined
in accordancewith § 801.10(c)(3). The practical effect of the subparagraph isto requirerevaluation
of the previously held securitiesto reflect current value. Of course, revaluation may affect whether
the act applies. A pre-existing holding acquired for less than $15 million may become worth more
than $15 million, thus rendering any further purchases reportable.

The examplesillustrate the rule, and cross-reference 88 801.20 and 801.15.
BACKGROUND INFORMATION TO § 801.13(a)

Acquisitions raising the holdings of the acquiring person to meet or exceed the 15 percent
or $15millionlevel of section 7A(8)(3) self-evidently meet the standard of that subsection of the act.
The only aspect of the rule addressed by the comments was the construction of “asaresult of” that
permits the agencies to require notification and a waiting period in connection with acquisitions
subsequent to the one reaching the 15 percent or $15 million level of section 7A(a)(3). Original
8 801.50 first contained this interpretation, which several comments (e.g., 11, 73, 84; 1059)
challenged. The comments characterized it as an attempt to achieve retroactive coverage of partial
acquisitions or to accumulate “ dossiers’ on major companies by means of repetitive reports. (The
original rules would have required reporting and waiting at every 5 percent interval above the 15
percent or $15 million level; § 802.21 of the revised and final rules lessens the burden of repetitive
reportsconsiderably.) Other commentssimply noted that the construction* could have gonethe other
way” (63) or implicitly supported the interpretation (78, 96). However, to adopt the opposite
position would beto assert that large securities holdings (short of control) may beincreased without
limit if only the 15 percent or $15 million level could be surpassed before the act and rules take
effect. But the Commission believes that it is unreasonable to construe the act in a manner which
would leave the enforcement agencies powerless to detect and investigate such holdings. The act
manifests an intention that the agencies should be informed of large securities holdings whenever
an acquisition takes place, and the rule is faithful to that intention.

Therevised rule cast the ruleinto its present form, and the final ruleretainsthe revised rule
save for editorial changes and the reference to new § 801.15.

SECTION 801.13(b)—ASSETS

Section 801.13(b)(1) providesthat all assets to be acquired in an acquisition will be assets
held asaresult of the acquisition. It also providesthat the value of such assets shall be determined
in accordance with § 801.10.

Subparagraph (b)(2) provides that, under certain circumstances, assets previously acquired
by the same acquiring person will be considered assets to be held as aresult of the acquisition, for
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purposes of the $15 million test of section 7A(a)(3)(B) only. Previously acquired assets will be
assets held as aresult of a subsequent acquisition if:

The subsequent acquisition is also of assets of the same acquired person;

The assets were acquired within 180 days of the execution of the contract, agreement in
principle, or letter of intent to make the subsequent acquisition;

The acquiring person still holds the assets previously acquired; and Section 801.15 does not
dictate otherwise.

If the criteria are met, the acquiring and acquired persons must treat the earlier acquired
assets as though they had not been previously acquired but were to be acquired as part of the
subsequent acquisition. This treatment applies only for purposes of the $15 million test of
section 7A(a)(3)(B) and not for purposes of the 15-percent test of section 7A(a)(3)(A). Thevalue
of the previously acquired assets in such cases shall be the value determined in accordance with
§ 801.10 as of the time of their acquisition.

Since subparagraph (b)(2) does not apply for purposes of the 15-percent test of
section 7A(a)(3)(A), only theassetsto be acquiredinan acquisition need be considered in computing
the percentage figure. See also 801.12(d)(1).

Subparagraph (b)(2) aso has no effect upon the size-of -person test of section 7A(a)(2). The
total assets of all persons remain under § 801.11(c)(2), as stated on the last regularly prepared
balance sheet of the person, regardless of subsequent acquisitions or dispositions not reflected on
the balance sheet.

The example at the end of the ruleillustrates the operation of subparagraph (b)(2).

BACKGROUND INFORMATION TO 8 801.13(b)

Section 801.13(b)(1) merely states the obvious in declaring that assets to be acquired in an
acquisition will be held as aresult of that acquisition.

The criteria for application of subparagraph (b)(2) can be more easily understood with
reference to its basic purpose. Subparagraph (b)(2), by including assets acquired within the
preceding 180 days, prevents persons from evading the $15 million test of section 7A(a)(3)(B) by
dividing an acquisition into two or more smaller acquisitions, each valued at less than $15 million.
Subparagraph (b)(2) would still allow such a scheme to succeed, so long as the agreement to make
each of the smaller acquisitions was executed at least 180 days after the consummation of the
previousone. Note, however, that if the parties agreed to execute a series of formal contracts more
than 180 days apart, the transactions might be viewed as one, depending upon when beneficial
ownership passes.

Each aspect of subparagraph (b)(2) relatesto thispurpose. The 180-day period, for example,
is sufficiently long to discourage the type of evasion described. In addition, after a period of time
assets cease to be attributabl e to the person from which acquired and become assets of the acquiring
person. The length of the period did not attract any comment.



The subparagraph’ s application is limited to the $15 million test of section 7A(a)(3)(B) for
two reasons. First, attempting to incorporate the previously acquired assetsinto the percentage test
would pose practical problems. Section 801.12(d) providesthat the denominator of the percentage
is the total assets of the acquired person, but the denominator could shift during the 180 days,
reflecting the first sale of assets. Therefore, the percentages computed for each asset acquisition
would not be comparable to one another and could not be added together. And if the denominator
isheld constant at thetotal assetslevel of the acquired person at thetime of thefirst acquisition, then
asubstantial disparity from the actual percentage could arise. Second, acquisitions of assetswhich
satisfy the 15-percent test of section 7A(a)(3)(A), but which do not satisfy the $15-million test of
section 7A(a)(3)(B), will frequently be exempt in any event, because § 802.20 exempts such
acquisitionsvalued at $10 million or less. Althoughtwo comments (63, 83) questioned theomission
of the percentage test from original § 801.35, the predecessor of final § 801.13(b)(2), thefinal rule
refrains from introducing such complexity and problematical calculation in order to secure reports
for asset acquisitions valued at more than $10 million but not exceeding $15 million.

Similarly, thevalue of theearlier acquired assetsisnot used to adjust thetotal assets of either
the acquiring or the acquired person for purposes of the size-of-person test of section 7A(a)(2). If
the figures shown on the balance sheets were adjusted in order to reflect earlier acquisitions or
dispositions of assets, the adjustment would affect whether compliance with the act was required
only when it changed the total assets of one party to exceed or fall short of either the $10 million or
$100 million figure in section 7A(a)(2). Although revised 8§ 801.13(b)(2) had attempted to make
such adjustments, the final rule jettisons the scheme as more complex than the result warrants.

The final rule also reflects, in another context, the limited purpose of the provision. The
original and revised rules declared assets of the acquired person to be assets held as aresult of any
acquisition by the acquiring person within the following 180 days — that is, for purposes of
subsequent acquisitions of either voting securities or assets. Thefinal rule includesthe previously
acquiring assets only when the subsequent acquisition isalso of assets. Seeclause (i). The change
confines subparagraph (b)(2) more closely to its principal purpose of preventing evasion, but also
embodies another principle. A prior acquisition of stock, because of the influence the shareholder
may exert upon management, may contributeto the subsequent sale of assets. Therefore, aggregating
the dollar amounts of the two acquisitions (which the phrase, “aggregate total amount of voting
securitiesand assets’ in section 7A(a)(3) and 8 801.14 will do) isappropriate. However, once assets
are sold, they confer no continuing ability to participate in the affairs of the acquired person, and so
prior acquisitions of assets need not be considered for purposes of subsequent acquisitions of stock.
Accordingly, thefinal version of subparagraph (b)(2) doesnot label previously acquired assetsto be
assets held as aresult of a subsequent acquisition of stock (and therefore § 801.14 does not compel
aggregation of the stock and asset values for purposes of the $15 million test in such cases).

Thefina rulemakesseveral other changesintherevisedrule. Thereferencetonew 8801.15
is added, since that rule constitutes an exception and provides that certain assets are not held as a
result of an acquisition, even though § 801.13 might declare otherwise. See comment 15. The
reference to 8§ 801.1(h)(1) was inserted to assure consistency between rules and statute.
Section 801.1(h)(1) is the first “notification threshold” and simply restates the test of
section 7A(a)(3) for use in § 802.21, and elsewhere; for more information, see 88 801.1(h) and
802.21. Thefinal rule measuresthe 180-day period back from the date of execution of the contract,
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agreement in principleor letter of intent, rather than the date of filing of notification aswas provided
intherevisedrule. Thischangewasmadein order to clarify that the aggregation of the previousand
current asset acquisitions may determine whether notification is required, rather than presuppose
notification and measure the 180-day period from the date of itsfiling, asdid therevised rule. And
thefinal rulerequiresthat the earlier acquired assets must still be held by the acquiring person at the
time of the execution of the agreement, since disposing of the assets would seemingly eliminate any
cumul ative anticompetitive effect flowing from the earlier asset acquisition.

SECTION 801.14 AGGREGATE TOTAL AMOUNT OF
VOTING SECURITIESAND ASSETS

Section 801.14 explains the phrase “ aggregate total amount of voting securities and assets”
which appears in the size-of-transaction test of section 7A(@)(3)(B). That test is satisfied if, asa
result of an acquisition, the acquiring person will hold an aggregate total amount of voting securities
and assetsin excess of $15 million. Therule providesthat the “ aggregate total amount” isthe sum
of the values of the voting securities and assetsto be held asaresult of an acquisition, as determined
under the rules.

To apply therule, add the values of the voting securities and assets to be held as aresult of
an acquisition. Paragraph (a) of the rule specifies that the value of voting securitiesto be held asa
result of an acquisition is to be determined in accordance with § 801.13(a), and paragraph (b)
provides that the value of assets to be held as a result of an acquisition is to be determined in
accordance with 8 801.13(b). Two examplesillustrate the rule.

BACKGROUND INFORMATION TO § 801.14

This rule interprets section 7A(a)(3)(B) and states the plain meaning of that provision.
Original § 801.40 attracted little comment, and revised 8§ 801.15 attracted no comment. The final
ruleisunchanged in substance and reflects only clarifying editorial changes and the renumbering of
other rules. The examples have been revised.

SECTION 801.15 AGGREGATION OF VOTING SECURITIESAND
ASSETSTHE ACQUISITION OF WHICH WAS EXEMPT

Section 801.15 interprets the size-of-transaction test of section 7A(a)(3). That test will be
satisfied whenever as a result of an acquisition, the acquiring person will hold 15 percent or $15
million of the assets or voting securities of the acquired person. This rule explains whether assets
and voting securities acquired in transactions exempt under the act or rules will be deemed held as
aresult of an acquisition.

This rule applies only when the acquiring person is simultaneously acquiring both exempt
and nonexempt assets or voting securities of the same acquired person, or is acquiring nonexempt
assets or voting securities after previously acquiring exempt assets or voting securities of the same
acquired person. Because its application is narrowly limited to situations combining exempt and
nonexempt acquisitions, the rule should apply to relatively few transactions.

In general, 8 801.13 specifies which assets and voting securities are deemed held asaresult
of an acquisition. This rule constitutes an exception to § 801.13, declaring that notwithstanding
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§ 801.13 certain assets and voting securities acquired in exempt transactions will not be held asa
result of an acquisition. For thisreason, referenceto 8§ 801.15 appears at the beginning of § 801.13.

Since 8§ 801.15 determines which assets and voting securities count toward satisfying the
size-of-transaction test of section 7A(a)(3), it necessarily will affect the application of the rules
determine the value of the voting securities or assets to be held or acquired (8 801.10), the
percentage of assets or voting securities to be held or acquired (8 801.12), and the aggregate total
amount of voting securitiesand assetsto be acquired (8 801.14). Theruleisnot relevant to the size-
of-person test of section 7A(a)(2), or to the rule implementing that test, 8 801.11.

The rule applies both to current and to past exempt acquisitions. For current acquisitions,
the rule permits the acquiring person, in deciding whether the size-of-transaction test of
section 7A(a)(3) is satisfied, to disregard assets or voting securitiesthat are exempt under the listed
provisions of the act and rules. Thus, if the acquiring person is acquiring a mixture of exempt and
nonexempt assets and voting securitiesin asingle acquisition, only the nonexempt assetsand voting
securities need be considered in determining whether the test of section 7A(a)(3) is satisfied.
ExampleNo. 1totheruleillustratesthis point. Of course, if only exempt assets or voting securities
are being acquired, the acquisition is exempt and need not be reported regardless of whether the
particular exemptionislisted in therule.

The rule also entitles the acquiring person to disregard certain past exempt acquisitions,
although applying the rule becomes more complicated in such situations. First, if the current
acquisition is exempt under any provision of the act or rules, whether or not listed in thisrule, this
rule does not apply. Second, the acquiring person must verify that under § 801.13 the assets or
voting securities previously acquired would be deemed held as aresult of the current transaction.
Asapractical matter, thiswill fail to be truein only three instances: when the acquiring person has
disposed of the assets or voting securitiesin the interim; when the earlier acquisition was of assets,
and the subsequent acquisition is to be of voting securities (8 801.13(b)(2)); and when both the
earlier and current acquisitions are of assets of the acquired person, but the earlier acquisition took
place more than 180 days prior to the execution of the contract, agreement in principle or letter of
intent with respect to the current acquisition of assets. In the last-mentioned case the assets are no
longer deemed those of the acquired person, and thus they cannot be relevant for purposes of
section 7A(a)(3). See § 801.13(b)(2).

If under 8§ 801.13 the acquiring person would hold the earlier-acquired assets or voting
securities as aresult of the current acquisition, and if the earlier acquisition was exempt under one
of the listed provisions of the act or rules, this rule allows the acquiring person to disregard those
assets or voting securities for purposes of the size-of-transaction test of section 7A(a)(3). Example
No. 2 to theruleillustrates this point.

Additionadly, if the earlier acquisition occurred before the act and rules went into effect, the
rule still permits the assets or voting securities acquired earlier to be disregarded if, had the act and
rules been in effect, the acquisition would have been exempt under alisted provision Example No.
3totheruleillustrates this case.

In each of the last two instances, if the earlier acquisition was exempt (or would have been
exempt, had the act and rules been in effect) under a provision of the act or rules not mentioned in
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this rule, the acquiring person cannot disregard the earlier acquisition for purposes of applying the
Size-of-transaction test to the current acquisition. For example, voting securities exempt when
acquired under section 7A(c)(10) will be deemed held as aresult of any subsequent acquisitions of
voting securities or assets of the same issuer.

Section 801.15(b) is applied similarly, but represents aslightly different approach. Earlier
acquisitions which when acquired were exempt under one of the listed provisions will not be held
asaresult of asubsequent transaction “unlessthe limitations contained in section 7A(c)(9) or those
sections do not apply, or as aresult of the acquisition would be exceeded, in which case the assets
or voting securities so acquired will be held asaresult of the acquisition* * *.” Thismeans, in the
case of section 7A(c)(9), that if the 10-percent limitation contained in that exemption will not be
exceeded by the aggregate of the prior exempt acquisitions and the current acquisition, the voting
securities previously acquired and to be acquired under the exemption will not be held asaresult of
the acquisition. If the aggregate of the prior and current acquisitions would exceed the 10-percent
figure, al of the holdings are considered “held.” Likewise, the limitation contained in
section 7A(c)(9) that the acquisition be solely for investment purposes must apply to the current
acquisition; if it does not, both the voting securities previously acquired under section 7A(c)(9), and
thevoting securitiesto be acquired (which would not be exempt under section 7A(c)(9)) will beheld
asaresult of the acquisition. Example No. 4 to theruleillustrates § 801.15(b).

The principal consequence of finding that voting securities exempt when acquired under
section 7A(c)(9) are not held is that the acquiring person may acquire voting securities of other
issuers included within the same acquired person, or assets of the same acquired person, without
having the section 7A(c)(9) securities count toward the aggregate total amount of voting securities
and assets of the acquired person that, if exceeding $15 million, would make the subsequent
acquisition reportable.

The exemption rules listed in paragraph (b) contain parallel limitations that must continue
to apply (“qualitative limitations’), or not be exceeded (“numerical limitations”), if acquisitions
under those sections are to be not held under the rule. In 8§ 802.50(a)(2), there is the qualitative
l[imitation that the assets must be located outside the United States, and the numerical limitation that
the salesin or into the United States attributable to the assets in the acquired person’s most recent
fiscal year must not meet or exceed $10 million. In 8 802.50(b), there is the qualitative limitation
that the issuer be foreign, and two numerical limitations are expressed in subparagraphs (b)(1) and
(b)(2) of that rule. In § 802.51(b), there is the qualitative limitation that the issuer be foreign, and
the numerical limitations in subparagraphs (b)(1) and (b)(2). In 8§ 802.64, there are the qualitative
limitations of subparagraphs (b)(l)-(3), and the numerical limitations of subparagraphs (b)(4) and
(b)(5).

Section 801.15(c) issimilar to paragraph (b) of therule. Voting securitiesthat were exempt
then acquired under section 7A(c)(11)(A) will not be held unless additional voting securities of the
same issuer have been or are being acquired.

BACKGROUND INFORMATION TO § 801.15

Thisrule had no counterpart in the original or revised rules, although anumber of comments
(for example, 1059, 1070, 1089, 1099, 1100) suggested similar concepts.
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Under thisrule, assets and voting securities acquired under certain exemption provisions of
the act and rules may be disregarded for purposes of the size-of -transaction test of section 7A(a)(3).
Each of the provisionswas sel ected, in general, becausetherational efor the exemption indicatesthat
counting the acquisition toward making subsequent acquisitions reportable would not serve
enforcement interests. By contrast, the exemptions provisions of the act and rules omitted from
8 801.15 were omitted either because the opposite conclusion was reached, or because whether the
assets or voting securitiesare held makesno differencein such situations. Thelisted provisionswill
be treated first, followed by the omitted provisions. For convenience, each will be discussed in the
content of a prior acquisition exempt under the exemption provision in question, followed by a
subsequent acquisition, although the rule makes clear that it is equally applicable to acquisitions
occurring prior to the effective date of the act and rules that would have been exempt and to
simultaneous acquisitions.

EXEMPTION PROVISIONS LISTED IN § 801.15

Certain acquisitions of goods or realty transferred in the ordinary course of business are
exempt under section 7A(c)(1) and 8§ 802.1, which interprets the statutory exemption. Since
section 7A(c)(2) is listed in § 801.15, such acquisitions are not counted toward making later
acquisitions reportable. Because of the nature of goods and realty, and because of the limitations
inherent in the concept “ordinary course of business,” it is unlikely that these acquisitions will be
relevant to subsequent acquisitions.

If acquisitions were exempt from reporting under section 7A (c)(5) or (c)(6), then the
underlying transaction isexempt from the antitrust laws. If that istrue, no enforcement purpose can
be served by counting the acquisition toward making later acquisitions reportable, and accordingly
§ 801.15 lists those exemptions.

In section 7A (c)(7) and (c)(8), Congress has determined that certain transactions which
require agency approval need not be subject to the full requirements of the act, even though they are
not exempt from the antitrust laws generally. Thus acquisitions exempt from reporting under
sections7A (c)(7) or (c)(8) or under 8§ 802.8 arenot rel evant for purposes of subsequent acquisitions.

Acquisitions of voting securities solely for the purpose of investment are exempt under
section 7A(c)(9) if the acquiring person’ sholdings asaresult of these acquisitions do not exceed 10
percent of the outstanding voting securities of the issuer. Section 801.15(b) provides that, aslong
asthe investment purpose limitation continues to be satisfied and the 10 percent limitation has not
been or will not be exceeded, these acquisitions are not counted for purposes of other or subsequent
transactions, since the rationale for the section 7A(c)(9) exemption continues to apply. They are
counted, however, in determining whether a person holds 10 percent or more of the outstanding
shares of the issuer.

Similarly, acquisitions of assets by certain types of acquiring personsin the ordinary course
of business, exempt under section 7A(c)(11)(B), are not held by the acquiring person for purposes
of subsequent transactions. The aggregation provisions of § 801.13(b)(2) are not applied to such
assets because the opportunities for evasion of the act seem minimal. However, voting securities
acquired by the sametypesof persons pursuant to aplan of reorgani zation under the bankruptcy laws

69



or pursuant to a plan of dissolution, while exempt under section 7A(c)(11)(A), are held (under
§ 801.15(c)) when additional voting securities of the same issuer have been or are being acquired
in atransaction which is not itself exempt. The means of acquisition does not affect the ability of
the acquiring person to influence or control the issuer after the acquisition.

Convertible voting securities are never deemed held for purposes of section 7A(a)(3) or the
notification thresholds of § 801.1(h). See the Statement of Basis and Purpose to 8 801.1(f)(2).

The several exemptionsrelating to foreign commerceare handled intwo different ways. For
purposes of making later acquisitions reportable, acquisitions exempt under certain of those
provisions never result in the acquiring person’s holding the assets or voting securities acquired;
acquisitions exempt under others may under certain circumstances. In the former category are
acquisitions by United States persons of assets located abroad that generate no salesin or into the
United States (8 802.50(a)(1)); acquisitions by foreign persons of assets located abroad, regardless
of whether salesin or into the United States are generated by such assets (§ 802.51(a)); acquisitions
by or from aforeign government-controlled entity of assetslocated inthe same country astheforeign
government, or of voting securitiesissued by an entity organized under thelaws of the same country
(8 802.52); and certain foreign banking transactions subject to the approval of the Federal Reserve
System (8 802.53). The considerations of jurisdiction and comity which underlie the exemptions
themselves also suggest that assets and voting securities acquired pursuant to these exemptions
should not be counted for purposes of later acquisitions.

Ontheother hand, certain of theforeign commerce exemptionsdepend for their applicability
upon the fact that the impact of an acquisition upon United States foreign commerce is limited.
Accordingly, assets or voting securities acquired pursuant to these exemptions also are not counted
for purposes of subsequent acquisitions, so long asthe limitations stated in the exemption ruleswill
not be exceeded. Sections 802.50(a)(2), 802.50(b) and 802.51(b) fall into this category, and under
8 801.15(b) acquisitions exempt under these sectionsare only counted toward testing the limitations
contained in those sections. Example 4 to the rule illustrates § 801.15(b) with respect to
§ 802.50(a)(2). Similar procedures apply to 88 802.50(b) and 802.51(b), both of which relate to
acquisitions of voting securities of foreignissuers. Theforeignissuer’sholdingsof U.S. assetsand
the annual net salesand total assetsof any U.S. issuer whose stock isheld by the foreignissuer must
be examined in order to determine whether the acquiring person holds the voting securities it
acquired in a previous exempt transaction, and thus whether a subsequent acquisition is exempt.

Assets and voting securities acquired by creditors and insurers in the ordinary course of
business under the exemption in § 802.63 are not counted for purposes of subsequent acquisitions
of assets or voting securities of the same acquired persons. An acquisition exempt under § 802.63
is not likely to become a predicate for the acquiring person’s attempting to gain control of the
acquired person. On the other hand, a creditor or insurer may make unrelated investments in the
acquired person with which it would be inappropriate to aggregate assets or voting securities
acquired under the exemption.

Acquisitions by institutional investorsthat satisfy the variouslimitations of § 802.64 do not
result in the acquiring person’s holding the voting securities of the issuer. So long as those
limitations continueto apply or are not exceeded, the rational e for the exemption continuesto apply.
If the limitations are exceeded or do not apply, then all voting securities of the acquired person of
which the acquiring person is beneficial owner or is deemed the holder (see 8 801.1(c)) are held by
the acquiring person for purposes of additional acquisitions.
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Finally, acquisitions subject to an order of the Commission or any Federal court, and thereby
exempt under § 802.70, do not result in the acquiring person hol ding those assets or voting securities
for purposesof additional acquisitions, since presumably the supervision of the Commission or court
ensures that all competitive considerations have been or will be carefully weighed.

EXEMPTION PROVISIONS NOT LISTED IN § 801.15

Under § 801.15, previous acquisitions exempt under sections 7A (c)(2), (¢)(3), (c)(4), and
(c)(10) are held for purposes of the size-of-transaction tests of section 7A(a)(3) and the notification
thresholds of § 801.1(h), since these statutory exemptions are not listed in § 801.15. Acquisitions
of non-voting securities or other obligations exempt under section 7A(c)(2) are irrelevant for
purposes of making later acquisitions reportable, because the act applies only to acquisitions of
voting securities. Thusit makes no difference that technically they are “held,” because they do not
affect either thedollar or percentage computati onsapplicableto voting securities (88 801.10, 801.12,
801.13, 801.14), and because these securities or other obligations are deemed not to be assets of the
acquired person (8 801.21). While voting securities acquired under a section 7A(c)(3) exemption
are deemed held for purposes of later acquisitions of the same person’s securities the later
acquisitions are themselves exempt if prior to that transaction the acquiring person holds at |east 50
percent of the outstanding voting securities of the acquired person. So long asthelater acquisitions
are exempt, it is not significant whether the voting securities acquired under the section 7A(c)(3)
exemption are held. Furthermore, if some voting securities are disposed of, so that acquisitions
subsequent to the one exempt under section 7A(c)(3) are not exempt under section 7A(c)(3), the
voting securities acquired under the section 7A(c)(3) exemption must be deemed held so that the
later acquisition becomes reportable.

Acquisitions exempt under section 7A(c)(4) because they involve transfers to or from a
Federal agency or from a State or political subdivision are deemed held for purposes of later
acquisitions. If thelater acquisitioninvolvesthetransfer of assets of, or voting securitiesissued by,
a Government agency, it will also be exempt. On the other hand, if a Government agency were to
make an exempt transfer of voting securities of a non-governmental issuer, and if the acquiring
person were later to purchase additional voting securities of the sameissue, all the holdings of that
issuer’s voting securities by the acquiring person must be aggregated by the acquiring person to
determineitsholdings. Thisaggregation is appropriate because the fact that voting securities were
acquired from a governmental entity does not affect the possible use of such securities by the
acquiring person to influence or control the issuer.

V oting securitiesacquiredin atransaction exempt under section 7A(c)(10) and 8 802.10 must
be counted for purposesof al later acquisitions. Whilethe acquisition of voting securitiesby means
of stock dividends or stock splitsisexempt, these securities are not qualitatively different from any
other voting securities of the acquired person, and thus the acquiring person is deemed to hold them
for purposes of subsequent acquisitions. Inaddition, acontrary conclusion would mean that a stock
dividend or stock split actually would reduce the acquiring person’ spercentage hol dingsasmeasured
under the rules.

With respect to exemption provisionsintherules, under 8 801.15 certain exempt acquisitions
of assets or voting securities will result in the acquiring person’s holding such assets or voting
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securitiesfor purposes of later acquisitions. The exemptionsin thiscategory are 88 802.20, 802.21,
802.23, 802.30, 802.40, 802.41, 802.51 (c) and (d), 802.60 and 802.71.

Acquisitions which are exempted by 802.20 are those which, while technically within the
requirements of the act, generally seem too small to merit detailed pretransaction antitrust scrutiny.
These acquisitions, like those which are too small to satisfy the reporting criteria of the act, may
become more significant if similar acquisitions follow. Likewise, those acquisitions of voting
securitiesexempt under 8 802.21 because notification previously hasbeen filed may not increasethe
holdings of the acquiring person significantly enough to warrant an additional filing. But the
holdings which result from these exempt acquisitions must be aggregated with all voting securities
of the acquired person held by the acquiring person in order to give an accurate picture of thelatter’s
ability to influence or control the issuer.

Voting securities acquired under the procedures outlined in 8 802.23 are indistinguishable
from the issuer’'s voting securities acquired in any other manner. The same is true of voting
securitiesacquired by meansof anintraperson transaction exempt under 8 802.30. Thustheholdings
resulting from each of these exemptions are counted for purposes of determining whether later
acquisitions are reportable.

Acquisitionsof voting securitiesinthe processof forming ajoint venture or other corporation
may be reportable under § 801.40. When the transaction forming the joint venture or other
corporationiscompl ete, the sharehol dersof thejoint venture or other corporation obviously continue
to hold the shares of that corporation. That istrue whether or not the acquisitions are exempt under
8 802.40 because the corporation being formed is a nonprofit entity within the meaning of the
sections of the Internal Revenue Code cited in § 802.40. Similarly, while the new corporation by
reason of § 802.41 never has to report its acquisitions of assets in the transaction forming that
corporation, the assets are held by the new corporation after formation and must be counted for
purposes of any subsequent acquisitions by or from the corporation.

An acquisition by aforeign person of less than $10 million of assets located in the United
States (other than investment assets) is exempt under 8 802.51(c), but those assets are held by the
acquiring person asaresult of theacquisition. Thus, an additional asset acquisition by the acquiring
person, if falling within the aggregation provisions of § 801.13(b)(2), will be exempt only if the
aggregate value of the U.S. assets (other than investment assets) acquired in both the earlier and the
later acquisitionsis less than $10 million.

Section 802.51(d) exemptstransactionsinwhich both theacquiring and the acquired persons
areforeign, if the combined annual sales of the two personsin or into the United States arelessthan
$110 million and if the two persons’ combined total assets located in the United States (other than
investment assets) are lessthan $110 million. Both assets and voting securities acquired under this
exemption are held for purposes of future acquisitions (subject, in the case of the assets, to the
aggregation provisionsof §801.13(b)(2)), sincethe cumulativeimpact of thetransactionsonforeign
commerce determines the availability of the exemption.

Securitiesunderwriterswhich are exempt under § 802.60 from reporting certain acquisitions
of voting securities nevertheless hold those voting securities as a result of their acquisition and
continue to hold such securities for purposes of any subsequent acquisitions.

Finally, when an acquisition is the result of a gift, intestate succession, testamentary
disposition or transfer by a settlor to an irrevocable trust, the transaction is exempt under § 802.71
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because the recipient typically does not cause the transaction to occur and isthus unlikely to use the
transaction to further an anticompetitive purpose. After the transaction is complete, however, the
recipient’s ability to use the voting securities or assets acquired under this exemption is
indistinguishable from that of other acquiring persons, and thusthat person is deemed to hold what
was acquired under the exemption.

DELETION OF REVISED 8§ 801.20

Revised 8§ 801.20 stated that any particular acquisition, even if part of a sequence of
transactions that will eventually exceed the threshold levels of section 7A(a)(3), was not subject to
the requirements of the act unless as a result of the particular acquisition the acquiring person’s
holdings would meet or exceed a threshold level of section 7A(a)(3). Original 8§ 801.45 was a
similar provision.

Thefina rules omit revised 8 801.20 as unnecessary. The proposed rule merely restated a
conclusion that followed from § 801.13 — that any particular transaction was subject to the
requirements of the act only if, asaresult of that transaction, the holdings of the acquiring person
satisfied the size-of-transaction test of section 7A(a)(3).

SECTION 801.20 ACQUISITIONS
SUBSEQUENT TO EXCEEDING THRESHOLD

When a person has previously made an acquisition of assets or voting securities, thisrule
clarifies the acquiring person’s obligation to file notification and comply with the waiting period
requirementswith respect to alater acquisition of the assetsor voting securities of the sameacquired
person. Therule states that such notification and compliance is required:

@ Even though the earlier acquisition or acquisitions may have been reportable;

(b) Even though the prior acquisitions may have resulted in the acquiring person’s
meeting or exceeding a notification threshold (as defined in 8 801.1(h)) prior to the effective date
of the act or the rules; and

(c) Even though a notification threshold may previously have been met or exceeded by
reason of increases in market values or events other than acquisitions.

The basic principle underlying the act and incorporated in the rulesisthat every acquisition
as a result of which the acquiring person’s holdings meet or exceed the statutory notification
threshold of section 7A(a)(3) and 8 801.1(h)(1) givesrise to an obligation to file notification and
comply with the waiting period requirements. See the Statement of Basisand Purpose to § 801.13.
Section 802.21 substantially modifiesthisbasic principle for acquisitions of voting securitieswhen
notification has previously been filed with respect to a transaction involving the same parties, and
for that reason § 802.21 is specifically mentioned in the beginning portion of thisrule.

Thisbasic principleisalso subject to the commerce test of section 7A(a)(1) and the size-of -
person test of section 7A(a)(2), to each of the exemptions contained in section 7A(c)(1) through
section 7A(c)(11), and to each of the exemptions in part 802 of the rules. In other words, if the
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statutory criteria are not met, or if the later acquisition is exempt under either the act or the rules,
§ 801.20 does not create a reporting obligation.

When a notification threshold is met or exceeded by reason of an event other than an
acquisition, nofiling or waiting period obligations arise at that time. Thus, for example, if aperson
acquired voting securities worth less than $15 million, and the market price of those securities
thereafter rose above $15 million, that increasein market price would not by itself create areporting
obligation, because the price increase is not an acquisition within the meaning of section 7A(a).
Similarly, if aperson acquiredlessthan 15 percent of the sharesof anissuer, and thereafter theissuer
purchased enough of its own stock so that the originally purchased shares constituted more than 15
percent of the shares then outstanding, no notification would be required, because the increase in
percentage holdingsdid not result from an acquisition by the person whose holdings met or exceeded
anotification threshold. However, in either of these situations, if the acquiring person thereafter
purchased any additional shares, notification would be required with respect to that subsequent
transaction. See example No. 2 to thisrule.

Thisrulemerely clarifiesthe operation of other rules (notably § 801.13) and doesnot change
the results obtained by application of those rules.

BACKGROUND INFORMATION TO § 801.20

Original §801.50 and revised 8 801.21 weresimilar tothefinal rule. A number of comments
relating to the original version are discussed in the Statement of Basis and Purposeto § 801.13, and
there were no comments on the revised rule.

SECTION 801.21 SECURITIESAND CASH
NOT CONSIDERED ASSETSWHEN ACQUIRED

Section 801.21 clarifies that neither cash nor securities of an issuer unrelated to the person
from which acquired are to be considered ‘ ‘ assets” of that person for purposes of the 15 percent or
$15 million test of section 7A(a)(3). The rule thus excludes a possible literal interpretation of the
term “ assets’ which could have made an acquisition of cash or securitiesreportable asan acquisition
of the “assets” of the person from which acquired.

Theheading of therule statesthat it appliesto the size-of -transaction test of section 7A(a)(3),
the notification threshold that restates that test (8 801.1(h)(1)), and the rulesimplementing the test
(88 801.12(d)(1) and 801.13(b)). Paragraph (@) directsthat cash isnot to be considered an asset of
the person from which it is received. Paragraph (b) provides that securities, whether voting or
nonvoting, are not to be viewed as assets of third-party holders. Three examplesillustrate therule.

Notethat even though the cash and securities are not assets for purposes of section 7A(a)(3)
when acquired, after acquisition they must be reflected on the acquiring person’s next regularly
prepared balance sheet as assets for purposes of the size-of-person test of section 7A(a)(2).

Thisrule also affects 8 801.2, which identifies acquiring and acquired personsfor purposes
of the act and rules. Section 801.21(a) makes clear that if cash is the only consideration for the
voting securities of an issuer, the acquired person will not thereby acquire any “assets of the
acquiring person and therefore will not become both an acquiring and acquired person within the
meaning of § 801.2(c). The acquiring person, likewise, will not be transferring any of its “ assets’
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by paying cash, and thus does not also become an acquired person. The same result follows
whenever an acquisition is of securities issued by an entity not included within the person from
which acquired. The person transferring the securities does not transfer “assets’ and become an
acquired person; instead, under 8 801.2(b) the acquired person isthe person within which theissuer
isincluded. See example No. 1 to § 801.2(b).

BACKGROUND INFORMATION TO 8§ 801.21

Thisrule appearsfor thefirst timeinthefinal rules. It wasadded in order to avoid situations
inwhich aliteral reading of theterm “assets’ could result in theimposition of meaninglessreporting
and waiting period requirements upon transferors of cash or securities of unrelated issuers. Cash
generally lacks competitive significance, and so treating it asan asset would not further the purposes
of theact. Nor would filings by third-party holders of voting securities advance the purposes of the
act, since only the relationship between the acquiring person and the issuer is likely to have
competitive consequences. Insuch cases8801.2(b) appropriately reststhe obligationto comply with
the act upon the person within which the issuer whose voting securities are to be acquired is
included.

SECTION 801.30 TENDER OFFERSAND ACQUISITIONSOF VOTING SECURITIESFROM
THIRD PARTIES

Section 801.30 appliesto certain enumerated types of transactions that may be initiated by
the acquiring person without the agreement of the acquired person. For these acquisitions, the
waiting period begins upon receipt of only the acquiring person’s Notification and Report Form,
rather than both the acquiring and acquired persons forms. The rule ensures that a hostile or
indifferent issuer cannot prevent the beginning of the waiting period by failing to file notification.

Paragraph (a) specifies the seven types of acquisitionsto which therule applies. These are
acquisitionson anational securitiesexchange or through an inter-dealer quotation system registered
with the SEC,; certain acquisitions by offerees of noncash tender offersdescribed in 8 801.31; tender
offers, which are defined in 8 801.1(g)(1); secondary acquisitions, which are described in § 801.4;
all acquisitions (other than mergers and consolidations) in which voting securitieswill be acquired
from holders other than the issuer or an entity included within the same person as the issuer;
conversions, which are defined in § 801.1(f)(3); and the exercise of options or warrants that were
issued by the acquired person and that are subject to acurrently effectiveregistration statement filed
with the SEC. For these acquisitions, subparagraph (b)(1) specifies that the waiting period begins
when notification isreceived from the acquiring person. Subparagraph (b)(2) requiresthe acquired
person in such acquisitions to file notification no later than 5 p.m. eastern time on the fifteenth (or,
in the case of a cash tender offer, the tenth) day thereafter. If the fifteenth (or, in the case of acash
tender offer, the tenth) day falls on a weekend or Federal holiday, the acquired person must file
notification by 10 a.m. eastern time on the next business day.

Thisrule does not affect the length of thewaiting period. Section 803.10 governsthelength
of the period, and also explains when receipt of a notification is effective.

Three examples illustrate the rule.
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BACKGROUND INFORMATION TO § 801.30

Except with respect to tender offers, the original rules made no special provision for
acquisitions of blocks of stock from third parties unrelated to the issuer or through securities
exchanges or other open-market transactions.

That approach tracked the statutory language describing the required waiting periods. The
act provides for a 30-day waiting period that commences when notification is filed by both the

acquiring and acquired persons. The only exception relates to tender offers. Section 7A(a) states
in part:

[N]o person shall acquire* * * any voting securities* * * of any other person, unless both
persons (or in the case of atender offer, the acquiring person) file notification * * * and the waiting
period * * * hasexpired * * *,

Section 7A(b)(1) likewise states in part:
The waiting period required under [§ 7A](a) shall—

Begin on the date of receipt * * * of * * * the completed notification required under
[§ 7A1](a) * * * from both persons, or, in the case of atender offer, the acquiring person * * *.

Thisresult wasinadequate, however, because absent special provision, third-party and open-
market acquisitions (other than tender offers) woul d have been subject to the samerulesastwo-party
acquisitions. Asnoted in several comments (e.g., 9, 10, 19, 49, 63, 74, 78, 93, 96, 115), unlessthe
beginning of the waiting period is conditioned solely upon filing by the acquiring person, an
apathetic or hostile issuer could frustrate the transaction merely by neglecting to file notification.
The waiting period thus might never begin to run. The Commission believes that notwithstanding
the language of section 7A(a) and (b)(1), these types of acquisitions are more closely analogous to
tender offers than to two-party consensual acquisitions.

As Chairman Rodino stated on the House floor, lengthy delays in the waiting period for
tender offers

will givethetarget firm plenty of timeto defeat the offer, by abolishing cumulative voting,
arranging a speedy defensive merger, quickly incorporating in a state with an antitakeover statute, or
negotiating costly life-time employment contracts for incumbent management. And the longer the
waiting period, the more the target’s stock may be bid up in the market, making the offer more
costly—and less successful.

(122 Cong. Rec. H10294 (daily ed. Sept. 16, 1976))

Although the Williams Act does not apply, these same basic concerns — including delay,
avoidance, and detrimental impact on the capital market — all exist with respect to third-party
acquisitionsother than tender offers. Seegenerally, 122 Cong. Rec. 15417 (daily ed. Sept. 8, 1976);
id. at H10293-94 (daily ed. Sept. 16, 1976).

Thefinal ruleextendsto anal ogoustypesof transactionsthetreatment accorded tender offers.
Ineachtype of acquisition listed in paragraph (a), treatment under the standard two-party rulescould
delay or preclude the acquisition. Therefore, in each case the waiting period begins when
notification isfiled by the acquiring person. The difficultiesin applying the normal two-party rules
are particularly pronounced in the case of those acquisitionsthat are part of other acquisitions, such
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asacquisitions of an acquiring person’ sstock by offereesin atender offer (8 801.31) and secondary
acquisitions (8 801.4). In these instances, even if the acquired person chooses to file notification,
it may well be hard-pressed to do so quickly. Oftentheacquired personisunaware of theacquisition
until the acquiring person is ready to file notification. In these situations — unlike negotiated
acquisitions — the acquired person usually will not have begun to prepare its form or have
undertaken a preliminary analysis of the legality of the acquisition. As comment 1090 suggested,
delay by acquired persons in these related acquisitions could easily impede the main acquisitions,
often with severely detrimental effects.

In subparagraph (a)(5), mergersand consolidationsare excluded from the treatment afforded
by the rule because even though acquisitions are made from third-party holders, such transactions
aretypically consensual. Therefore, therationale for the rule, the danger that an issuer will seek to
frustrate the transaction, does not apply.

In subparagraph (a)(7), the two limitations placed upon the types of options that qualify for
treatment under the rule seek to prevent improper use of the rule by means of characterizing
consensual acquisitions as the exercise of spurious “options.” Note that although these limitations
exclude “put” and “call” options from subparagraph (a)(7), acquisitions of stock resulting from the
exercise of such options typically would qualify under other subparagraphs of paragraph (a).

Revised 8 801.30 wassubstantially similar to thefinal rule. Although in stating the coverage
of theruleit mentioned only tender offers and transactions described in 8 801.30(a)(5) of the final
rule, its coverage would have been similar to that of the final rule because the types of transactions
identified in the final version of paragraph (a) overlap to a considerable extent. For example,
acquisitions made on a securities exchange are usually acquisitions from third parties. The fina
version of paragraph (@) was expanded merely to clarify the scope of therule.

Paragraph (a) of therevised rule, which identified the acquired person, was deleted from the
final rule. Since § 801.2(b) identifies the acquired person, repetition of the point is unnecessary.
The effect, however, remains the same: The acquired person is that collection of entities within
which the issuer of the voting securities to be acquired isincluded. The seller of the securities—if
it is not also the acquired person—nhas no obligation to file notification. See also § 801.21(b).

Thestatutory authority for compelling the acquired personinatender offer tofilenotification
liesin the last sentence of section 7A(a). Comment 1075 complained that for the acquired person
to file notification within the time limits prescribed by subparagraph (b)(2) could be burdensome,
because the acquired person would be preoccupied with evaluating the fairness of the tender offer
or with other aspects of the acquisition. However, the act mandates that the agencies review the
acquisition during the waiting period. Much of the information necessary for a review of the
acquisitionisin the hands of theissuer. Thelength of time afforded the acquired person by therule
is the maximum that will still permit the agencies to perform their duties.
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SECTION 801.31 ACQUISITIONS OF VOTING SECURITIES BY OFFEREES IN TENDER
OFFERS

Thisrule applies only to those noncash tender offersin which the stockholders of theissuer
whose shares are sought to be acquired will receive voting securities from the offeror as full or
partial consideration for their shares. Section 801.2(e) providesthat such acquisitionsare separately
subject to the requirements of the act and rules if the criteria of section 7A(a) are satisfied.
Section 801.31 details the procedures to be followed regarding the notification and waiting period
for such acquisitions, and provides for an optional escrow arrangement to facilitate the underlying
tender offers. The term “noncash tender offer” isdefined in § 801.1(g)(3).

When an acquisition is separately reportable, separate Notification and Report Forms must
be submitted with respect toit. Paragraph (a) of the rule providesthat the waiting period — that is,
the separate waiting period with respect of the acquisition by the offeree, distinct from the waiting
period with respect to the tender offer — begins when the offeree files notification. See 88§ 801.30
and 803.10(a)(1). Paragraph (b) requires the person within which the issuer of the shares to be
acquired by the offereeisincluded to file notification within 15 daysthereafter. Notethat the shares
to be acquired by the offeree need not necessarily be those of the tender offeror. Paragraph (c)
providesthat arequest for additional information will extend the waiting period in accordance with
8803.20(c). Finally, paragraph (d) createsaspecial escrow mechanism that can beusedif thetender
offeror would otherwise be unableto acquire the sharestendered by the offeree, because the waiting
period with respect to the offeree’ s acquisition of the voting securities furnished by the offeror has
not expired. Therule permitsthe voting securities destined for the offeree to be placed into escrow
for the benefit of the offeree, so that the tender offeror may accept the tendered shares and compl ete
the tender offer as soon as the waiting period with respect to the tender offer expires, even if the
waiting period with respect to the acquisition by the offeree has not expired. The escrow agreement
may be structured in any way determined by the parties, and may provide for the transfer of
alternative consideration to the offeree in the event that either agency secures an injunction against
the offeree’ s acquisition of shares from the offeror. The only limitation on the escrow agreement
provided by the rule is that the shares placed in escrow cannot be voted by anyone during the
pendency of the escrow.

An exampleillustrates the rule.

BACKGROUND INFORMATION TO 8§ 801.31

Thisrule, which had no counterpart in either the original or revised rules, was added in order
to clarify that acquisitions of voting securities by offerees of tender offers may be separately
reportable, to detail the procedural aspects of such acquisitions, and to eliminate, by means of the
escrow provision of paragraph (d), the risk that tender offers could be delayed or frustrated by
complications arising in connection with such acquisitions.

As with any other acquisition, an acquisition described by this rule is subject to the
reguirements of the act whenever the criteria of the act are satisfied and no exemption applies. Itis
separately subject to the act because the potential antitrust problems posed by the acquisition differ
from those posed by the underlying tender offer. Theantitrust analysisof thetender offer will focus
upon the relationship of the tender offeror and issuer whose shares are sought to be acquired. The
analysis of the offeree’ s acquisition. by contrast, will typically focus upon the relationship between
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the offeree—the acquiring person—and theissuer of the sharesthat the offereewill acquirefromthe
tender offeror. Since different parties are involved, separate application of the act is necessary.

Acquisitionsdescribed by therule are specifically mentioned in 8§ 801.30(a)(2) asqualifying
for that section’s special treatment. As with other acquisitions failing under that rule, the waiting
period commences when notification isfiled by the acquiring person, in this case the offeree of the
tender offer. Theacquired person, theissuer of the securitiesto be acquired by the offeree, must file
notification within 15 days thereafter. Section 801.30 treatment for these acquisitions facilitates
completion of the tender offer. 1t will be particularly important if the voting securities furnished by
the offeror are not issued by the offeror, in which case the issuer may regard its filing requirement
withindifferenceor hostility. For further explanation of therationalefor § 801.30 treatment, seethe
Statement of Basis and Purpose to that rule.

Theescrow arrangement permitted by paragraph (d) of theruleisdesigned to permit noncash
tender offers to be consummated before the expiration of any waiting periods imposed on the
acquisitions of voting securities being offered as consideration. Without this provision,
consummation of the tender offer could be delayed, and conflict with the Williams Act could result.

The escrow provision prohibits any person from voting any shares placed in escrow during
the pendency of the escrow. Because voting presents the risk of anticompetitive activity, the
Commission determined that this indicium of beneficial ownership should not pass to the offeree
prior to the expiration of the waiting period.

SECTION 801.32 CONVERSION AND ACQUISITION

Section 801.32 declares that a conversion is an acquisition within the meaning of the act.
Therefore, if the criteriaof section 7A(a) are satisfied, the acquisition of voting securities by means
of a conversion must be preceded by notification and observance of the waiting period. Note that
conversionsare among the transactionsfor which the waiting period commences upon recei pt of the
acquiring person’s Notification and Report Form. See § 801.30(a)(6).

Theterm “conversion” is defined in 801.1(f )(3).

An exampleillustrates the rule.

BACKGROUND INFORMATION TO 8 801.32

A conversion of convertible voting securities into securities presently able to vote for
directors involves an exchange in which the holder acquires voting securities and surrenders
convertiblesasconsideration for that acquisition. See 8 801.1(f)(3). Thefact that onetype of voting
securitiesis exchanged for another does not alter the fact that the exchange involves an acquisition
of voting securities.

Therefore, the purpose of thisruleismerely to clarify the Commission’ sinterpretation of the
act; the rule does not create any obligation which would not exist in its absence.
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Severa of thefinal rulesimplement the treatment of convertible voting securities. Thisrule
insures that persons acquiring voting securities by means of conversions first file notification and
observe a waiting period, if the criteria of section 7A(a) are met. Section 802.31 exempts
acquisitionsof convertiblevoting securities. For acomplete explanation of the manner inwhich the
rulestreat convertible voting securities, see the statement of Basis and Purposeto § 801.1(f)(2); see
also 88 801.1(f)(3) and 802.31.

SECTION 801.40 FORMATION OF JOINT
VENTURE OR OTHER CORPORATIONS

Section 801.40 announces the criteria by which to identify those joint ventures or other
corporationsthe formation of which, because of the acquisition of voting securities of the new entity
by its parents, will trigger the requirements of the act. The rule specifies which such transactions
must bereported. 1t aso enablesacquiring personsreporting such acquisitionsto complete properly
item 5(d) of the form, which relates exclusively to such transactions.

The phrase“joint venture or other corporation” meansthat the formation of any corporation,
whether or not denominated ajoint venture by the parties, is potentially subject to the reporting and
waiting period requirements of the act. (Thisrule appliesto the formation of all corporations except
those formed in connection with mergers and consolidations, which are treated under § 801.2(d).)
Since the formation of a new corporation all of the voting securities of which will be held by one
person will be an intraperson transaction exempt from the requirements of the act under 8 802.30,
asapractical matter only the formation of corporations the voting securities of which will be held
by two or more persons is potentially subject to the act. And since the rule applies only to the
formation of corporations, the formation of entities other than corporationsis by virtue of thisrule,
not brought within the coverage of the act and need not be preceded by compliance with the act’s
requirements.

Aswith any other acquisition, therequirements of theact need be observed only if thecriteria
of section 7A(a) are met. Paragraph (a) identifies the acquiring and acquired persons in such a
transaction. Paragraphs (b), (c), and (d) of the rule explain the application of the criteria of
section 7A (@) to such acquisitions, and an example illustrates their application.

Paragraph (@) of the rule provides that the persons contributing to the formation of ajoint
ventureor other corporation areacquiring persons. Sincethey will acquireand hold voting securities
of the new entity, therule parallels § 801.2(a). Even though the new entity may also acquire assets
or voting securities from the contributors, notwithstanding 8§ 801.2(c) the contributors are deemed
acquiring personsonly, and the new entity isan acquired person only. Under 8 802.41, however, the
joint venture or other corporation need not file notification in connection with its own formation.

The criteria of paragraph (b) constitute the size-of-person test of section 7A(a)(2) in
connection with the formation of a new corporation. An acquiring person is subject to the
requirements of theact if it hasannual net salesor total assets of $100 million or more, if at |east one
other contributor has annual net sales or total assets of $10 million or more, and if the joint venture
or other corporation will have $10 million or more in total assets. If, on the other hand, the new
corporationwill be of $100 million size, itsformationisreportableif two or more of itsshareholders
are of $10 million size or larger. In the latter case, each contributor of $10 million sizeis required
tofilenotification and wait. For acquiring persons, 8 801.11 governs cal culation of annual net sales
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and total assets; for the new corporation, 8 801.40(c) determinesthetotal assetsfor purposesof this
rule.

Paragraph (b) also makes clear that the act applies only if the size-of-transaction test of
section 7A(a)(3) issatisfied. Inthe context of the formation of ajoint venture or other corporation,
the test will be satisfied asto a particular acquiring person if, asaresult of the transaction forming
the corporation, the acquiring person would hold 15 percent or $15 million of the new corporation’s
stock.

Under 8§ 801.40(c), the total assets of ajoint venture or other corporation at the time of its
formation will be deemed to include (1) all assetsthat, as of the time of formation, the parents have
agreed to transfer or for which agreements have been obtained for the new entity to acquire at any
time, and (2) al credit or other obligationsthat, as of the time of formation, the parents have agreed
to extend or guarantee at any time. Paragraph (c) supplants 8§ 801.11, therulethat normally governs
the calculation of total assets, only at the time of itsformation, for purposes of paragraph (b) of this
rule. If thejoint venture or other corporation after its formation acquires or is acquired by another
entity, its total assets and annual net sales at that time would be determined under 8 801.11.

Paragraph (d) interprets the commerce test of section 7A(a)(1) for transactions forming a
joint venture or other corporation. It providesthat the test is satisfied either if the activities of any
acquiring person are in or affect commerce, or if the person filing notification should reasonably
believe that the new entity will be engaged in activitiesin or affecting commerce.

Two additional rules complete the treatment of the formation of joint venture or other
corporations:; Section 802.40 exempts acquisitions of voting securities in connection with the
formation of certaintax-exempt, non-profit corporations, and 8 802.41 exemptsthe new corporation
from filing notification in connection with its own formation.

BACKGROUND INFORMATION TO 8§ 801.40

The earlier versions of the rules, which were drafted in terms of joint ventures rather than
joint ventureor other corporations, generated asubstantial number of commentsduring both thefirst
and second comment periods. Many comments insisted that Congress had not intended the act to
apply tojoint ventures and therefore that including them within the ambit of the ruleswasimproper.
(See, eg., 16, 47,57, 59, 62, 83, 84; 1018, 1019, 1025, 1030, 1046, 1060, 1068, 1069, 1070, 1075,
1086, 1087, 1088, 1096, 1097.) These arguments were based on inferences drawn from legidlative
history and other sources outside title Il of the Antitrust Improvements Act, as well as from the
specific language of section 7A. Specifically, the comments noted that title 11 omitted mention of
joint ventures (16, 83, 84), and contrasted the explicit references to joint venturesin title | of the
Antitrust Improvements Act, the Antitrust Civil Process Act amendments, 15 U.S.C. 1311 (57, 67).
One comment (92) also suggested that, since Congress had eliminated from an earlier draft aclause
giving the Commission the power to expand the scope of the act’ s coverage, coverage should not be
“expanded” by rule to embrace joint ventures. Comment 47 argued that since, in contrast to a
merger, there is no problem “unscrambling” the assets of ajoint venture if after itsformation it is
found to beanticompetitive, preconsummation review islessimperative. Finally, onecomment (59)
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objected to coverage because the Commission’s existing premerger notification program does not
reach joint ventures.

The Commission finds, however, that nothing in the act’ s legidlative history indicates that
Congress did not intend for the act to reach acquisitions of voting securities in connection with the
formation of new corporations. To the contrary, the language of the act indicatesthat, except for the
gualifications of section 7A(a) and the exemptionsin section 7A(c), Congressintended that the act
reach all acquisitions of voting securities—regardless of the types of transactions in which they
occur. The comments that objected to joint venture coverage were focused on the formation of the
new entity rather than on the acquisition of its voting securities. Since under the act the former is
irrelevant and coverage of the latter is beyond doubt, these comments were rejected.

Theformation of new corporationsin connection with mergersor consolidationsisexcluded
from the rule, since the character and likely competitive consequences of such transactions are
dissimilar to those treated under this rule.

“JOINT VENTURE OR OTHER CORPORATION”

It became apparent after the first comment period that there isno commonly understood and
generally accepted definition of “joint venture.” Thecommentssuggested that thousandsof common
business arrangements in different industries could be construed as joint ventures. These business
arrangements range from coproduction ventures in the motion pictureindustry (e.g., 67, 78, 116) to
joint bidding, exploration and drilling in the oil and gasindustry (e.g., 3, 5, 8, 16, 24, 34, 46, 72) to
real estate development and shopping center construction projects(e.g., 10, 60, 81, 83). Itwasclear
from the comments that there was no consensus whether any, some, or al of these arrangements
were “joint ventures’ and thus whether their formation would have been a reportable event under
thoserules. Thecommentsinsisted that these common joint arrangementsareunlikely to violatethe
antitrust laws, and that because of the frequency with which they are used, the reporting and waiting
period requirements would impose substantial hardships on the venturers.

The Commission thus sought more information about joint ventures. The FEDERAL
REGISTER notice accompanying the revised rulesinvited comments detailing the types and forms of
organizations of joint ventures that would have been reportable under the revised rules (42 FR at
39044 (Aug. 1, 1977).

Thisinvitation attracted 52 comments. These comments revealed that in the industriesin
whichjoint businessarrangements are most commonly formed to effect day-to-day operations— the
oil, gas, and other extractiveindustries(e.g., 1018, 1019, 1022, 1024, 1025, 1033, 1034, 1046, 1056,
1060, 1069, 1075, 1081, 1084, 1087, 1088, 1096, 1097, 1107); the construction industry (e.g., 1015,
1047, 1077, 1092, 1112, 1113, 1114); the real estate investment and development and shopping
center development industries(e.g., 1064, 1065, 1070, 1079, 1085); themotion pictureindustry (e.g.,
1066); and financing transactions (e.g., 1071, 1089) very few of those arrangements typically are
incorporated. They also suggested that although the venturers are sometimes competitors, the
ventures usually do not engage in marketing and are primarily risk-sharing devices. Asageneral
rule, in these day-to-day joint ventures the participants provide a pro rata share of the expensesand
takein kind from the output of the venture. They frequently areformed for asingle, specific purpose
(e.g., bidding on alease or project, making amovie, or completing a specific project) and often are
dissolved when that purpose has been accomplished or abandoned. The comments also expressed
concern that the coverage of “joint ventures’ under the revised rules was ambiguous.

82



The approach to joint ventures adopted in the final rules meets these concerns.
Section 801.40 appliesto “joint venture or other corporations.” When anew corporation isformed,
it typically issuesits stock to those contributing capital. The language of the rule makes clear that
the formation of any corporation, regardless of what the parties cal it, potentially givesrise to a
reportable acquisition of voting securities by every shareholder. Thisapproach obviatesthe needto
decide whether an entity should be termed ajoint venture, because the concept of “corporation” is
unambiguous. Moreover, it emphasizesthat it is not the formation of the corporation upon which
the act (and similarly, the rules) focuses, but rather the acquisition of a corporation’s voting
securities.

There is evidence that Congress intended coverage of acquisitions by or of noncorporate
entities. Section 7A(b)(3)(A) states:

The term “voting securities’ means any securities which * * * entitle the owner or holder
thereof to vote for the election of directors of the issuer or, with respect to unincorporated issuers,
persons exercising similar functions. (Emphasis supplied.)

However, the Commission hasinstructed its staff to monitor the formation of joint business
arrangements of all types and forms and to determine, after a year of operation, whether the rules
provide appropriate coverage. Thefact that persons contributing to the formation of anoncorporate
joint venture are not required to report and wait prior to the transaction should not, of course, be
construed as a Commission statement that such transactions are free from antitrust concerns. See
section 7A(i).

SIZE-OF-PERSON AND SIZE-OF-TRANSACTION TESTS

Theruleadaptsacquisitionsin connection with theformation of joint ventures, which always
involve at least three parties, to the basic two-party framework of the act by separately pairing each
parent withthejoint ventureor other corporation, and then testing the pair against amodified version
of the size-of-person test of section 7A(a)(2), and the size-of -transaction test of section 7A(a)(3).
Thus with respect first to the size-of-person test, if the joint venture or other corporation is of $10
million size (determined under paragraph (c) of the rule), a parent of $100 million size may be
required to report. If the new entity will have $100 million or more in total assets, an acquiring
person with annual net sales or total assets of $10 million may be required to report. This aspect of
§ 801.40(b) is drawn directly from section 7A(a)(2).

In each of these cases, however, paragraph (b) of the rule imposes an additional requirement
not present in section 7A(a)(2)—the participation of another person of $10 million size forming the
corporation. See § 801.40 (b)(2)(iii), (b)(2)(iii). Thus, a parent of $100 million size contributing
to the formation of a corporation of $10 million size need only report and wait if a second
contributor is of $10 million size. Thisadditional contributor may not itself be required to report.
If neither it nor thejoint venture or other corporation are of $100 million size, when paired they will
not satisfy the test of § 801.40(b) (because they would not satisfy the test of section § 7A(a)(2)).

Likewise, each pair, composed of an acquiring person and the acquired person (new entity),

must satisfy the size-of-transaction test of section 7A(a)(3) before the acquiring person need report.
If the particular acquiring person as aresult of the acquisition forming the new corporation will not
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hold either 15 percent or $15 million of the voting securities of the new corporation, it need not
report.

This approach to coveragein final § 801.40(b) differsin two respects from that taken in the
original rules. First, the size criteriawere stated as exemptionsin original 8 802.30, rather than as
coverage criteriain original 8 801.55. Second, the origina rules addressed only the situation in
which parents of $100 million and $10 million sizeswere involved as acquiring persons, regardless
of thesize of thenew entity. Therevised rulestransferred the size criteriato 8 801.40 and expanded
them to include two parents of $10 million size contributing to the formation of a$100 million joint
venture. As comment 95 observed, the latter situation reflects section 7A(a)(2)(C), which is
applicable to al other types of acquisitions.

Comment 16 suggested that a joint venture should be exempt from the notification and
waiting period requirementsunlessall of the acquiring persons have net sales on total assets of $100
million or more. Thissuggestionwasrejected. Clearly section 7A (@)(2) authorizesthe Commission
to go further than that. If the acquired person (the new entity) has net sales or total assets of $100
million or more, an acquiring person may be of $10 million size and, if the size-of-transaction tests
are met, it will be subject to the act. Another comment (63) suggested that if the formation
transaction is reportable, all the contributors should be required to report. This comment was also
relected, since, as discussed above, paragraph (b) is closely modeled after those combinations of
acquiring and acquired persons that satisfy the size-of-person test of section 7A(a)(2).

Comment 57 suggested that, since section 7A(a)(1) is stated in the present tense, coverage
of joint ventures at formation is improper. First, it argued, securities cannot be acquired from a
person not yet in existence, and second, the act should not apply unlessthe acquired person satisfies
the size-of-person test at the time of acquisition. The Commission is unpersuaded by these
arguments. Section 7A(d)(1) grants the Commission the power to define the terms of the act, and
the rules define “person” to include a joint venture or other corporation not yet formed.
Section 801.1(a)(2) defines*” entity” to include*any joint venture or other corporation which has not
been formed but the acquisition of the voting securities in which, if already formed, would require
notification under the act and theserules* * *.” And under 8 801.1(a)(1) a“person” is composed
of entities. Thus, since ajoint venture not yet formed may be a“entity,” it also may be a*“person.”
Somewhat similarly, 8 801.40(c) adapts the size-of-person test to the formation of ajoint venture
or other corporation, notwithstanding the fact that the corporation, by one view, does not have total
assets at the time of formation. The Commission believes this treatment is reasonable and
permissible for the reasons previously stated.

TOTAL ASSETS OF JOINT VENTURE OR OTHER CORPORATION

Paragraph (c) of therule provides that the assets of the new entity will include (1) all assets
that the parents have agreed to transfer or for which agreements have been obtained for the new
entity to acquire at any time, and (2) all credit or other obligations that the parents have agreed to
extend or guarantee at any time. The paragraph focuses upon the agreement at thetime of formation;
however, the new entity’s assets are not limited to those contributed at formation. Thus, if the
contributors agree to form ajoint venture or other corporation and agree to contribute assets each
year for a specified number of years, the total assets of the new entity for the size-of-person and
percentage-of-assets tests will be the total of all contributions over the severa years. See the
example to the rule. This approach to total assets is followed because, at least at formation, the
timing of the contribution of assets to anew entity is totally within the control of the contributors.

84



The Commission considersit reasonableto rely on agreements entered into by those contributorsfor
purposes of calculating the entity’s size.

The emphasis of the original rule was different. Original 8 801.55(d) provided that assets
of ajoint venture included all assets intended to be contributed to the venture within 1 year of
formation. Numerous comments (e.g., 25, 26, 74, 84, 92) objected that reliance on the parents
intentions made the act’s coverage turn on a purely subjective determination and therefore was
unworkable. Comment 95 suggested—and the Commission agreed—that the assets of the joint
venture need not be restricted to those contributed during the first year; instead, it urged that all
assets that the contributors intended to commit during the life of the new entity should be tallied.
The revised rule thus looked to those assets and loans that the venturers (or any other persons) has
agreed to contribute or guarantee at any time. It was adopted in the final rule with only minor
revisions for clarity and conformity with other language of the rule.

COMMERCE TEST

Paragraph (d) provides that the commerce test of section 7A(a)(1) is satisfied, for purposes
of thisrule, if the activities of any acquiring person arein or affect commerce, or if thefiling person
should reasonably believe that the activities of the joint venture or other corporation will bein or
affecting commerce. Section 7A(a)(1) states that the act applies if “the acquiring person, or the
person whose voting securities or assets are being acquired, is engaged in commerce or in any
activity affecting commerce* * *. [Emphasissupplied.] Sincetheword “or” isdigunctive, the test
issatisfied if only the acquiring person is engaged in commerce or an activity affecting commerce,
within the meaning of that termin § 801.1(1).

Moreover, it is appropriate to find the commerce test satisfied, if the joint venture or other
corporation to be created will engage in commerce. Under the definition of “entity,” the joint
venture or other corporation qualifiesasa“ person,” asdiscussed above. And sincethejoint venture
or other corporation merely by its formation may exert an effect on commerce it is appropriate to
consider itsfuture activitiesin or affecting commerce for purposes of the commerce test at the time
of its formation.

Original 8 801.55(c) would have provided that ajoint venture would be deemed engaged in
commerce or an activity affecting commerce of the persons contributing to its formation intended
that it be so engaged within 1 year of formation. Revised § 801.40(d) eliminated the 1-year
limitation, and instead focused upon whether the agreement among the contributors, rather than the
contributorsthemsel ves, contempl ated that the activities of thejoint venturewould bein or affecting
commerce. Theformulation inthefinal rule, the reasonable belief of the person filing notification,
both establishes an objective standard and unambiguously callsfor its application by the particular
person filing notification.
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SECTION 801.90 TRANSACTIONS OR DEVICESFOR AVOIDANCE

Section 801.90 prohibitstransactions or devices entered into or employed for the purpose of
avoiding the obligation to comply with the notification and waiting period requirements of the act.
It provides that whenever the partiesto an acquisition appear to have structured their transaction in
order to avoid the requirements of the act, the Commission will apply the act and the rules to the
substance rather than to the form of the transaction.

The rule serves as a warning that the enforcement agencies may seek civil penalties or
equitablerelief under section 7A(g) whenever it appears that the act’ s reporting and waiting period
requirements apply and have not been observed.

For purposes of determining whether transactions or devices for avoidance have been
employed, of obviousrelevancewill bethe existence of reasons other than avoidance for the manner
in which a particular transaction is consummated. Each situation, therefore, will be considered on
its own merits.

Two examplesillustrate the rule.

BACKGROUND INFORMATION TO ? 801.90

Because of thebroad variety of transactions subject to the act and the unavoi dable complexity
of the act and rules, persons may be able to structure acquisitions to avoid the act and rulesin ways
not specifically contemplated by the act and rules. Even if acomplex rule or set of rules could be
constructed to prohibit such maneuvers, a general prohibition is preferable. Any transaction or
sequence of transactionsthat appear to have been devised in order to avoid reporting obligationswill
be disregarded, and the substance of the underlying transaction will determine whether the act

applies.

Thisrule appears for the first time in the final rules.

PART 802 OF THE RULES

SECTION 802.1 ACQUISITION OF GOODSOR REALTY IN THE ORDINARY COURSE OF
BUSINESS

Section 802.1 interprets and expands the exemption contained in section 7A(c)(1) which
exempts “acquisition of goods or realty transferred in the ordinary course of business.”

Paragraph (a) of the rule extends the section 7A(c)(1) exemption to acquisitions of voting
securities, when the issuer’s assets consist solely of reaty and other assets incidental to the
ownership of realty. Insuch cases, acquisitions of the voting securities of therealty corporation will
be viewed as acquisition of therealty. Thistreatment does not mean that every acquisition of either
real estate or the stock of rea estate corporations is automatically entitled to exemption under
section 7A(c)(1). The rule means only that if an acquisition of realty would be exempt under
section 7A(c)(1), the exemption will not be lost ssmply because the realty purchase isaccomplished
by making a stock acquisition, so long as the issuer meets the limitations set forth in the rule.
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Paragraph (b) of the rule provides that an acquisition shall not be exempt under
section 7A(c)(1) if, asaresult of the acquisition, the acquiring person will hold al or substantially
al of the assets of an entity (or of an operating division of an entity). None of the goods or realty
to be acquired may be considered “transferred in the ordinary course of business’ if such asituation
will arise. The only exceptions are entities described in paragraph (a) of therule. All of the assets
of such an entity—i.e., the reaty and related assets—may be acquired in the ordinary course of
business, and such an acquisition may be exempt under section 7A(c)(1). Likewise, al of thevoting
securities of such a corporation may be so acquired, since under paragraph (a) such an acquisition
will be treated as an acquisition of realty.

BACKGROUND INFORMATION TO 8 802.1
Thisrule appears for the first time in the final rules.

Paragraph (a) appears because the Commission determined that the applicability of this
exemption should not depend upon theform of theacquisition. Atleast from an antitrust standpoint,
whether real estate is acquired directly or by acquiring voting securities would seem to make no
difference. Comments 83 and 1070 recommended a provision resembling paragraph (a).

Paragraph (b) excludes from the concept of ordinary course of business acquisitions of al
or substantialy all of the assets of an entity. A person which transfersall or substantially all of its
assetsnormally doesnot do sointheordinary course of business. Furthermore, the Commission has
determined that Congress did not intend to exempt such acquisitions under section 7A(c)(1). See,
e.g., 122 Congressional Record S15417 (daily edition, September 8, 1976) (remarks of Senator
Hart).

SECTION 802.6 FEDERAL AGENCY APPROVAL

Section 7A(c)(6) exempts from the requirements of the act and rules—

* * * transactions specifically exempted from the antitrust laws by Federal statute if
approved by aFederal agency, if copies of al information and documentary material filed with such
agency are contemporaneously filed with the Federal Trade Commission and the Assistant Attorney
General;

And section 7A(c)(8) exempts—

* * * fransactions which require agency approval under section 4 of the Bank Holding
Company Act of 1956 (12 U.S.C. 1843), section 403 or 408(e) of the National Housing Act (12
U.S.C. 1726 and 17304), or section 5 of the Home Owners' Loan Act of 1933 (12 U.S.C. 1464), if
copiesof al information and documentary material filed with any such agency are contemporaneously
filed with the Federal Trade Commission and the Assistant Attorney General at least 30 days prior
to consummation of the proposed transaction.

Section 802.6 identifies, for purposesof sections7A (c)(6) and (c)(8), what isincluded inthe
term “information and documentary material.” It provides that a person availing itself of these
exemptionsmust fileone copy of al documents, applicationforms, and all other written submissions
of any type whatsoever filed with another agency in connection with the acquisition. Alternatively,
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thefiling person may submit one copy of anindex describing all such “information and documentary
material,” provided that the index is accompanied by a certification that any information or
documents indexed but not provided will be supplied within 10 calendar days of arequest by the
Commission, Assistant Attorney General, or a delegated official of either. The Federal Trade
Commission has delegated its power to make such requests to the Director Deputy Directors and
Associate Director for Premerger Notification of the Bureau of Competition, without power of
redelegation. All materials (“information and documentary material” or indices thereof) must be
submitted to the offices of the agencies designated in § 803.10(c).

Section 802.53, which invokes the procedure set forth in this section regarding the index, is
thus likewise subject to the same provisions regarding submission of the index, requests for the
underlying documents, and delegation of the power to make such requests by the Federal Trade
Commission.

BACKGROUND INFORMATION TO 8§ 1802.6

Under original 8§ 802.75, a person that elected to file an index of information and
documentary material in lieu of copiesof al such filings was required merely to certify that copies
of such materials would be provided to the agencies upon request. The final rule adds the
requirement that the filing person be prepared to submit the materials with 10 days.

One comment (15) questioned whether the “ contemporaneousfiling” requirement to the act
and rule applied to transactions for which agency approval had been sought, but not formally
conferred, prior to the effective date of the rules. The comment suggested that the rule be amended
to make clear that the “ contemporaneous filing” provision does not apply to documents submitted
to agencies before the effective date of the rules.

An amendment of this sort does not appear necessary. The Commission interprets the
requirement of “contemporaneous’ submissionsto mean that material filed with another agency prior
to the effective date of the rules need not be submitted to the Commission and Assistant Attorney
General. The Commission construes the exemption to apply in such cases, even though the prior
submission of the documents prevents contemporaneousfiling and, consequently, no documentsare
filed.

For thesamereason, if theinitial submissionscommencing proceedingsthat may leadto such
agency approval were made before the effective date of the rules, the filing of supplemental
submissions is not required, regardless of when such submissions are made. Such supplemental
submissions would not be useful in the review process. However, new original filings with other
agencies occurring after the effective date of the rules must of course be contemporaneoudly filed
withthe Federal Trade Commissionand Assistant Attorney General inorder to gain exemptionunder
section 7A(c)(6).

SECTION 802.8 CERTAIN SUPERVISORY ACQUISITIONS

Section 7A(c)(8) of the act specifically exempts a limited class of acquisitions subject by
statute to the approval of the Federal Home Loan Bank Board (“FHLBB”) or the Federal Savings
and Loan Insurance Corporation (“FSLIC”) from the requirements of the act, provided that copies
of the information and documentary material filed with the FHLBB or FSLIC are also
contemporaneoudly filed with the Commission and the Assistant Attorney General at |east 30 days
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prior to consummation of the transaction. This rule completely exempts certain emergency
acquisitions of failing savings and loan associations (known as supervisory acquisitions) from any
filing requirement if the agency whose approval isrequired finds that approval of thetransactionis
necessary to prevent the probable failure of one of the institutions involved.

Thisspecialized exemption hasrelevanceonly to alimited classof transactions—acquisitions
and mergers of savings and loan associations which by statute require the approval of the FHLBB.
There are several types of such transactions. The FHLBB has the statutory power under section 5
of the Home Owners' Loan Act of 1933, 12 U.S.C. 1464, to approve or disapprove a merger,
consolidation, or purchase of the assets of a Federal savings and loan association. Initscapacity as
operating head of the FSLIC, it also has the power under section 403 of the National Housing Act,
12 U.S.C. 1726, to approve or disapprove mergers of savings and loan associationsinsured by the
FSLIC. In the same capacity, the FHLBB exercises a similar power, under section 408(e) of the
National Housing Act, 12 U.S.C. 1730a(e), to approve or disapprove the acquisition of control by
a savings and loan holding company of a savings and |oan association.

BACKGROUND INFORMATION TO § 802.8

This exemption was suggested by the FHLBB in itscomment (1) on the original rules. The
exemption for supervisory acquisitions—those in which the FHLBB or the FSLIC approves (and
often arranges) acquisition of afailing savingsand loan associationin order to saveit fromimminent
failure—isbased on the need for extremely speedy action in such cases. The 30-day waiting period
provided in section 7A(c)(8) might be too long, because the savings and |oan association might fail
beforethe period expires, resulting in the payment of savingsaccount insuranceclaimsby the FSLIC
and the depl etion of the corporation’ sinsurancereserves. Thisfailure could have an adverse effect
on other financial institutions and on the confidence of saversin such institutions.

Further, the exemption from the waiting period requirement reflects ajudgment that, asthe
FHLBB suggested, supervisory acquisitions are not likely to violate the antitrust laws since the
disappearing association is adways afailing institution.

Anexemption for supervisory mergersand acquisitionsisal so consistent with other existing
law and practice in the area of regulation of financial institutions. For example, in bank mergers
subject to section 18(c) of the Federal Deposit Insurance Company Act, 12 U.S.C. 1828(c) (exempt
from reporting under this Act by reason of 7A(c)(7)), the Attorney General ordinarily hasthirty days
to review the competitive impact of a proposed transaction, but this period may be dispensed with
if immediate action is necessary to prevent the probablefailure of one of theinstitutions, 12 U.S.C.
1828(c)(4).

For these reasons the Commission accepted the suggestion of the FHLBB and exempted
supervisory transactions under the relevant statutory provisions from reporting and observing any
waiting period at al.

SECTION 802.9 ACQUISITIONS SOLELY FOR THE PURPOSE OF INVESTMENT
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Thisruleinterpretsthe exemption contained in section 7A(c)(9) of theact. Theruleprovides
that if an acquisition is made solely for the purpose of investment, as defined in 8 801.1(i)(1), the
acquiring person need not observe the reporting and waiting period requirements of the act,
regardless of the dollar value of voting securitiesheld or acquired, so long asitsholdingsasaresult
of the acquisition will not exceed 10 percent of the issuer’s voting securities. The act limits the
exemption to acquisitions of voting securities.

If asaresult of in acquisition the acquiring person’ sholdingswould exceed 10 percent of the
voting securities of the issuer, investment intent is no longer relevant, and the section 7A(c)(9)
exemption can no longer apply.

Section 801.12 governs the calculation of percentages for this provision, as for all other
provisions of the Act and rules.

BACKGROUND INFORMATION TO 8§ 802.9
The rule merely interprets the exemption conferred by section 7A(c)(9).

The FEDERAL REGISTER notice accompanying the revised rules stated:

Because of the difficulty in establishing criteriafor determining when voting securities are
held “ solely for the purpose of investment,” the Commission al so invitescomment on the desirability
of exempting from the reporting requirementsall acquisitions of voting securitieswhich do not result
intheacquiring person holding morethan 10 percent of the outstanding voting securities of theissuer
regardless of the acquiring person’s intent.

42 FR at 39047 (Aug. 1, 1977).

A number of comments (e.g., 1053, 1059, 1070, 1077, 1110, 1111) endorsed the suggestion
that investment intent should be disregarded and that all acquisitions below the 10 percent level
should be exempt. The Commission declined to follow this course for two reasons. First, the
language of section 7A(c)(9) clearly makes the acquiring person’s intentions a relevant
consideration. Second, such an exemption would, when large corporations are involved, eliminate
the $15 million reporting threshold of section 7A(a)(3)(B), contrary to congressional intent.

Original § 802.85 would have required an acquiring person to file a short statement at the
time of purchase in order to qualify for the section 7A(c)(9) exemption. The statement was to
contain the names of the acquiring person and the issuer, the percentage of the latter’s voting
securities held before and after the acquisition, and adeclaration that the voting securitieswould be
held solely for the purpose of investment. A number of comments (e.g., 63, 89, 105, 112, 115, 120)
guestioned the Commission’ slegal authority to require such a statement. The revised rules did not
contain any similar filing requirement, and none has been included in thefinal rules. The principal
result of requiring such statements would have been to disclose holdings of less than 10 percent of
the shares of an issuer, and in genera holdings of 5 percent or more will be disclosed in any event
by thefiling of aschedule 13D with the SEC. The Commission believesthat it has the authority to
insert such a requirement at a later date, should it appear necessary to monitor compliance with
section 7A(c)(9) more closely.

For further information, see the definition of “solely for investment purpose,” 8 801.1(i)(1),
and its Statement of Basis and Purpose.
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SECTION 802.10 STOCK DIVIDENDSAND SPLITS

Section 7A(c)(10) exempts

Acquisitions of voting securities, if, as a result of such acquisition, the voting securities
acquired do not increase, directly or indirectly, theacquiring person’ sper centum share of outstanding
voting securities of theissuer * * *

This exemption was designed to apply to two common types of stock acquisitions: Those
resulting from stock splits and pro rata stock dividends. Section 802.10 makes this explicit.

BACKGROUND INFORMATION TO ? 802.10

Neither of the two types of acquisitions exempted by the rule increases the holder’ s ability
to influence management decisions vis-avis other shareholders, even though, under certain
circumstances, these acquisitions may increase the market value of that person’s stock holdings.

Origina 8 802.90 exempted only the two types of acquisitions exempted by the final rule.
In response to comment 63, revised 8 802.10 also exempted acquisitions of voting securities
“pursuant to an issue of new shares offered proportionately to all shareholders.” The revised rule
generated no comments. However, thisprovision wasdel eted from thefinal rule becauseit appeared
to exceed the criterion of section 7A(c)(10). Thefact that anew issue of voting securitiesis offered
proportionally to all shareholders does not insure that the offer will be accepted (or accepted
proportionally) by all shareholders. Thus, acquisitions which result from such an offering may
increasethe acquiring person’ sshare of the outstanding voting securitiesof theissuer. Accordingly,
the Commission determined to eliminate that portion of the revised exemption.

SECTION 802.20 MINIMUM DOLLARVALUE

This rule exempts certain acquisitions as aresult of which the acquiring person would hold
15 percent or more of the voting securitiesor 15 percent or more of the assets of the acquired person,
but the aggregate total amount of voting securities and assets so held will be $15million or less(i.e.,
the 15-percent test of section 7A(a)(3)(A) will be satisfied, but the $15 million test of
Section 7A(a)(3)(B) will not). The rule exempts acquisitions as a result of which the acquiring
person would not hold either (a) assets of the acquired person valued at more than $10 million, or
(b) voting securities conferring control of an issuer which, together with al entitiesthat it controls,
has annual net sales or total assets of $10 million or more.

BACKGROUND INFORMATION TO § 802.20

The purpose of this rule is to eliminate reporting and waiting period requirements with
respect to certain relatively small acquisitionsthat are clearly reportable under the act. For example,
if a$100 million person wereto make an acquisition of assetsfrom a$10 million person, thetransfer
of aslittle as 15 percent of the assets of that person, worth aslittle as $1.5 million, would be subject
to areporting requirement. Further, because percentage holdings of voting securities are cal cul ated
with reference only to the issuer (see ? 801.12(a)), potentially some even smaller acquisitions of
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voting securities may, by reason of section 7A(a)(3)(A), be reportable. For example, if the same
$100 million person were to acquire 15 percent of the voting securities of an entity included within
the $10 million acquired person, that transaction would be reportable but for thisrule, regardless of
the size of the entity.

It is clear from the language of the act that Congress did not intend to limit the coverage of
the act to large acquisitions; instead, the act expressly applies to transactions between large parties,
including some relatively small acquisitions.

Nevertheless, the Commission believesthat certain relatively small transactions (frequently
involving only aportion of the stock or assets of the acquired person) that might be reportable under
the act are sufficiently unlikely to have a significant anticompetitive impact that imposition of the
act’ s requirements would not represent an appropriate use of public resources. These transactions
areexempted by § 802.20. Aswith any other exemption rule, of course, either agency may challenge
an acquisition under a substantive antitrust law, notwithstanding exemption from section 7A. See
section 7A(i).

Original 8802.40 and therevised and final versionsof 8 802.20 all exempt asset acquisitions
asaresult of which the acquiring person will not hold assets of the acquired person valued at more
than $10 million.

Theoriginal versionalsowould have exempted acquisitionsasaresult of whichtheacquiring
person would not hold voting securities of the acquired person valued at more than $10 million, so
long as the transaction did not confer control of any issuer. Several comments (e.g., 45, 81, 120)
pointed out that, aslong as that provision placed no limitation on the size of the issuer, reporting
requirements might still extend to transactionswhich conferred control of issuersof deminimissize.
In response, the revised rule exempted all acquisitions of voting securities valued at less than $10
million which did not confer control of anissuer with annual net sales or total assets of $10 million
or more. Acquisitions of voting securities valued at more than $10 million were not exempt under
the revised rule, regardless of whether such acquisitions conferred control of an issuer.

In the final rule, the exemption does not depend on the value of the voting securities,
although the rule does not apply (as neither of the earlier versions applied) to an acquisition as a
result of which the acquiring personwill hold voting securities of the acquired person valued at more
than $15 million. (If such voting securitiesare valued at more than $15 million, section 7A(a)(3)(B)
issatisfied, and § 802.20 isinapplicable.) If such voting securitiesare valued at $15 million or less,
the final rule exemptsthe acquisition unlessit will confer control of an issuer which (together with
any entities which that issuer controls) has annual net sales or total assets of $10 million or more.

In addition, while the revised version of § 802.20 did not apply to the formation of joint
ventures (see comment 1059), the final version treats acquisitionsin connection with the formation
of joint venture or other corporationsin the same way that it does all other acquisitions. In light of
the changes in 8§ 801.40 which result in similar treatment for joint venture and other corporations,
the distinction in revised § 802.20 no longer seemed appropriate. Under the final rule, a person
which, in atransaction forming any corporation, acquires sufficient voting securities of the newly
formed corporation to require reporting under the act may take advantage of the exemption in
§ 802.20 if it applies. Thus if three or more (but fewer than seven) persons, each having $100
million or morein assets or sales, form ajoint venture corporation and acquire equal amounts of its
stock, and if the assets of that corporation, as measured by § 801.40(c), are $10 million or more, this
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rule would apply. Section 801.40 would require each acquiring person to report its acquisition of
voting securities of the newly formed corporation, because each person would hold more than 15
percent of the shares of an entity with total assets of $10 million or more. (If there were seven or
more persons acquiring equal shares no one person would hold as much as 15 percent.) However,
under § 802.20, if none of the acquiring persons would be acquiring voting securities valued in
excess of $15 million and since none of the acquiring persons would obtain control of an issuer of
$10 million size, each person’ sacquisition would be exempt under § 802.20. If any one personwere
acquiring voting securities valued in excess of $15 million, or if any one (or two, if there were only
two) of the acquiring persons were obtaining control of thisissuer, each such person’s acquisition
would not be exempt under § 802.20, although the acquisitions of the other persons might be. See
the Statement of Basis and Purpose to § 801.40.

One comment on the original rule (95) pointed out that the rule would permit acquisition of
25 percent of the stock of a $40 million company or 15 percent of a $66 million company. That is
not technically correct, since the amount of stock that may be purchased without reporting is
determined by the value of the stock acquired, not by the size of the company, although the value
of the stock may be related to the value of the company’ sassets. (If it isassumed that the aggregate
value of acompany’ s outstanding sharesis equal to itstotal assets, then the final rule could permit
acquisition of as much as 37.5 percent of a $40 million company, or 22.7 percent of a $66 million
company, or 49.9 percent of a$30 million company; any greater percentagewould in each caseresult
in aholding of stock valued in excess of $15 million, and the exemption would not apply.) That
comment questioned the wisdom of exempting such transactions without a detailed study of their
frequency and effect. The Commissiondid not believeit appropriatetoimposereporting obligations
and to expend scarce law enforcement resources on relatively small stock acquisitions, since the
benefit to the public is less likely to be as significant in these situations. While the thrust of this
comment may have been that the exemption had been extended to inappropriately largetransactions,
it did not suggest an alternative means of distinguishing relatively small acquisitionsfrom those that
may have amore substantial impact upon asignificant amount of commerce. After theeffectivedate
of these rules, the Commission staff will continue to monitor mergers and acquisitions brought to
their attention by members of the public, reports in the trade press and other sources. If it appears
from this experience that the balance between administrative cost and the benefits of enforcement
should be shifted because the exemptions in 8 802.20 are unduly broad, the Commission will
consider narrowing them.

Comment 1042 suggested that 8 802.20 should exempt all transactioninvolving lessthan $15
million worth of stock or assets, in order to eliminate the “anomaly” of reaching very small
transactions. The Commission believes that, if Congress had intended such aresult, the act could
easily have been worded so asto achieveit. Thefact that the act contains an alternative percentage
test in section 7A(@)(3)(A) and dollar test in section 7A(a)(3)(B) indicates a clear congressional
intention to reach at least some acquisitions that satisfy only the percentage test. Adoption of this
suggestion thus seems inappropriate.

Comment 1061 suggested that if a person containing an institutional investor holds a
noncontrolling stock interest in another person, theformer should be permitted to purchaseup to $10
million of the assets of the latter without reporting. The rationale underlying the comment
apparently was that a small acquisition of assets does not gain additional significance by reason of
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the acquiring person’ s holding of the seller’ svoting securitiesfor investment. Section 801.15(b) of
the final rules adopts a similar procedure, but extends it to all acquisitions of voting securities
exempt under section 7A(c)(9) or 8 802.64, so long asthelimitations of those respective exemptions
are not exceeded.

Finally, comment 1075 suggested increasing the $10 million coverage threshold in the rule
for capital-intensiveindustries, on thetheory that small acquisitionsin suchindustriesarelesslikely
to have an impact on competition than in less capital-intensive industries. The comment did not,
however, propose a means of implementing this suggestion, and the Commission regards it as
unworkable. Itisalso unclear whether the premise underlying the suggestion is necessarily correct,
and the comment offered no factual support for it. The difficulty of generalizing about the impact
of mergers and acquisitions upon competition suggests the inadvisability of eliminating reporting
requirements as aresult of ssimilar generalizations about whether an industry is“capital-intensive.”

SECTION 80221 ACQUISITIONS OF VOTING SECURITIES NOT MEETING OR
EXCEEDING GREATER NOTIFICATION THRESHOLD

In general, if aperson has previously complied with the act, § 802.21 exempts for a period
of 5yearsadditional acquisitions of the voting securities of the same acquired person, so long asthe
acquiring person’ sholdingsdo not meet or exceed, the next higher “ notificationthreshold.” Therule
also replaces § 802.22 of therevised rules and permitsthe acquiring person, if itsholdings decrease
below the level for which it originally filed notification, to meet or exceed that level again within
5 years without filing notification. The rule does not exempt any acquisitions of assets.

Under the act, every acquisition after which the acquiring person would hold more than 15
percent or $15 million of the stock of the acquired person is potentially reportable. Section 801.13
interprets the phrase “as aresult of” in section 7A(a)(3), the size-of -transaction test for application
of theact. Under § 801.13, every acquisition after which the acquiring person would hold morethan
15 percent or $15 million of the stock of the acquired person satisfiesthis criterion, rather than only
acquisitions that first raise the acquiring person’s holdings to the 15 percent or $15 million level.
See the statement of basis and purpose to that rule.

Section 802.21, in substance, exempts all acquisitions above the 15 percent or $15 million
level except those meeting or exceeding notification thresholds or those occurring morethan 5 years
after the earlier notification.

The rule conditions the exemption upon three requirements, set forth in paragraphs (a), (b),
and (c). First, the acquiring person (in the acquisition for which the exemption is being considered)
must have filed notification with respect to an earlier acquisition of the sameissuer’ s stock, and all
other personsrequired by the rulesto file with respect to the earlier acquisition must also have done
so. Second, the waiting period with respect to the earlier acquisition must have expired or been
terminated, and the expiration or termination must have occurred within 5 years of the acquisition
being considered for exemption. Finaly, the acquisition must not increase the holdings of the
acquiring person to meet or exceed a notification threshold greater than the greatest threshold
surpassed in the earlier acquisition.

Theterm “notification threshold” isdefined § 801.1(h). In brief, the four thresholds are (1)
the 15 percent or $15 million level of section 7A(a)(3); (2) 15 percent of the outstanding voting
securities of theissuer, if valued at more than $15 million; (3) 25 percent of the outstanding voting
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securitiesof theissuer; and (4) 50 percent of the outstanding voting securities of theissuer. Seealso
the statement of basisand purposeto § 801.1(h)(1). Thus, astheexampleto § 802.21 illustrate, after
complying with theact for an acquisition of 15 percent of the stock of anissuer, the acquiring person
can increase its holdings to any amount below 25 percent of the stock within 5 years of the end of
the earlier waiting period without again filing notification and waiting; after acquiring 25 percent,
up to 50 percent within 5 years, and so on. Once a person holds 50 percent or more of the
outstanding voting securities of an issuer, further acquisitions are exempt under section 7A(c)(3).

Note that under 8 803.7, the earlier notification entitles the reporting person to meet or
exceed only those notification threshol dswith respect to which the earlier notification wasfiled, and
that were actually achieved within a period of 1 year. After 1 year the notification expires, and
though the person may use this rule to raise its holdings to just under the next greatest threshold, it
may not meet or exceed a higher threshold without again filing notification. See the example to
§803.7.

ExampleNo. 5totheruleillustratesthe other feature of therule: That if for some reason the
acquiring person reduces its holdings below a threshold for which it filed notification and waited,
it can (within 5 years of the expiration of the waiting period) cross the same notification threshold
againwithout filing and waiting. Of course, after recrossing thethreshold, it may acquire additional
shares so long as it does not meet or exceed the next threshold.

Since acquisitions of assets are not exempted by the rule, any acquisition of assets that
satisfies the three tests of section 7A(a) and is not exempted by the act or rules, is reportable. In
particular, any acquisition as a result of which the acquiring person would hold 15 percent or $15
million of the assets of the acquired person isreportable, even though the reporting person may have
previously filed notification with respect to an acquisition of assets from the same person. Note,
however, that under § 801.13(b) assets cease to be assets of the acquired person, and become assets
of the acquiring person, after 180 days.

BACKGROUND INFORMATION TO ? 802.21

The language of the act indicates that Congress contemplated agency review of stock
acquisitions not only at the 15 percent or $15 million level, but also at additional, higher levels of
ownership. Further review is desirable because holdings that may be innocuous at low levels may
poseantitrust concernsat higher levels. Section 801.13 construesthe phrase*asaresult of” to fulfill
this congressional purpose; see the statement of basis and purpose to that rule.

However, this principle would not justify notification and a waiting period prior to every
acquisition above the 15 percent or $15 million level. The delay and expense of repeated filings
would be extremely burdensome to reporting persons and would present too substantial an
administrative burden for the enforcement agencies. Nor would such notifications serve any
enforcement purpose. Percentage holdings varying by afew percentage points will in most cases
haveequivalent antitrust significance, and periodicreview at thelevel sof thenotificationthresholds,
or within the timing constraints of ? 802.21, should be sufficient. Theruleinsuresthat the agencies
learn of appreciable increases in holdings by imposing the reporting requirements at the prescribed
notification thresholds, and insures that the agencies learn of changed circumstances by imposing
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the reporting requirement in any event after 5 years. Of course, in a particular case an acquisition
exempted by the rule may prove to have antitrust significance, and the fact that the acquisition was
exempt under this (or any other) rule does not preclude either agency from challenging the
acquisition. See section 7A(i).

Thereasons why these precise ownership levelswere selected as notification thresholds are
detailed in the statement of basis and purpose to ? 801.1(h). The 5-year limitation is discussed in
connection with paragraph (b) of thisrule.

The final version of the rule reflects important modifications both from revised § § 802.21
and 802.22 and from related provisionsin the original rules.

The definition of “notification thresholds,” which appeared in the revised rules as
8802.21(a), hasbeentransferred to 8 801.1(h) because theterm provesuseful in other rulesaswell.

Paragraph (@) of the rule is unchanged from revised § 802.21(b)(1). The Commission
rejected suggestions in the comments (e.g., 74, 77, 120) that submissions under the existing FTC
premerger notification program should satisfy the requirement of a prior report, or that the
requirement should be eliminated. The existing program’ s report form is not as comprehensive or
detailed as the notification and report form, and the breadth of the exemption conferred by therule
warrants the more penetrating initial inquiry.

Paragraph (b), however, significantly altersrevised 8 802.21(b)(2). Thefinal ruleinsertsthe
requirement that the waiting period for the earlier acquisition must have expired or been terminated
in order to insure that the agencies have completed their review of the competitive consequences of
theacquisition. Inaddition, by measuring the time period from the date of expiration or termination
of the waiting period, rather than the date of filing notification, the time period for exemptionisa
full 5 years.

Paragraph (b) of thefinal rule also lengthensthe 180-day period containedintherevisedrule
into a5-year period during which subsequent acquisitionsmay qualify for theexemption. Numerous
comments had protested the 180-day restriction, urging variously 1 year (1053, 1090, 1091, 1101),
2 years (1044, 1077, 1090), 5 years (1059) or its deletion altogether (1086). The comments argued
that changed business activities of the parties would not change the Government’s enforcement
intentions often enough to justify the burden of compliance with the act at such brief intervals. The
comment of the Securities and Exchange Commission (1058) had al so expressed concern that 180
daysfrom the date of filing might not belong enough to avoid conflict with proposed SEC rule 14d-
6, which would require tender offerorsto pay the tender offer price for al purchases within 40 days
after the close of the offer. Thefinal rule setsthe time period at 5 years because, in addition to the
reasons expressed by the comments, the Bureau of the Census undertakes its comprehensive
economic censuses every 5 years, so that by the time the exemption ceases to be available the
agencies will have new census data to compares with the data submitted.

Final 8§ 802.21(c) replaces revised 802.22, which exempted acquisitions recrossing
notification thresholds, by rewording revised 8§ 802.21(b)(3). Instead of prohibiting attainment of
any notification threshold, as did the revised rule, the final version of paragraph (c) prohibits only
reaching or exceeding a greater notification threshold than the highest one attained in connection
with the earlier notification. Thus, any number of acquisitions raising or lowering holdings across
a notification threshold earlier attained are fully exempt, and 8§ 802.22 has been deleted. The
commentson § 802.22, which amost exclusively recommended |engthening the time period for the
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exemption (1059, 1077, 1086, 1090, 1091), have been acknowledged by combining therulewiththe
5-year period adopted for § 802.21.

The final version of § 802.21(c) also accommodates the insertion of 8 803.7 into the final
rules. Its phrasing, “the greatest notification threshold met or exceeded in the earlier acquisition”
meansthe greatest threshold met or exceeded within the 1-year period beforethe notification expires
under 8 803.7. See the example to that rule.

Original ? 802.45 would have adopted a different exemption scheme for acquisitions
subsequent to compliance with the act. It would have alowed incremental increases of 5 percent of
an issuer’s voting securities, without time limit, above the holdings reflected by the origina
notification, provided that the incremental acquisition would not confer control of the issuer.
(“Control” in the original rules was defined to mean control in fact, regardless of the percentage
held.) Severa comments on the revised rule (1044, 1059, 1077, 1090) recommended adoption of
both schemes: Permitting acquisitions up to thresholds within atime period, as the final rule does,
and incremental acquisitions of a de minimis percentage above the last notification filed, without
timelimit. Comment 1059, for example, argued that the two exemptions served different needs, but
that both were desirable. The final rules do not provide for a de minimis exemption without time
limit, partly because of the lengthening of the time period for the exemptionto 5 years. Deminimis
incremental acquisitions that cross a notification threshold are thought to warrant examination for
the reasons underlying the notification threshol ds, while those occurring more than 5 years after the
waiting period from the previous filing do not merit exemption because the businesses of the
acquiring and acquired persons, the market or the product may have changed.

Theoriginal rulesalso contained a provision, 8 802.50, allowing a“ short report” in place of
the notification and report form for acquisitions between the same parties within 1 year of filing
notification with respect to the earlier acquisition. Thefinal rulesomit thisproceduresince § 802.21
embodies a more comprehensive exemption.

Finally, the rules adopt no exemption for multiple acquisitions of assets by the same
acquiring person from the same acquired person. Sinceonegroup of assetsdoesnot necessarily bear
any relation to another, the competitive significance of each acquisition of assetsis unique and must
be evaluated on its own merits. Comment 63 supported this view. In any event, the problem is
much less acute since, while voting securities potentially remain voting securities of the acquired
person indefinitely, acquired assets become assets of the acquiring person after 180 days. See
§801.13(b)(2).

SECTION 802.23 AMENDED OR RENEWED TENDER OFFERS

Section 802.23 modifies the notification and waiting period requirements of the act under
certain circumstances when atender offeror amends or renews a tender offer with respect to which
it previoudy filed notification.

Except inthree situations, therulefully exemptsamended or renewed tender offersfrom any
notification or waiting period requirement under the act. The rule does not affect reporting and
waiting period obligationswith respect to the original offer. If none of the three exceptions applies,
the acquiring person is free to amend or renew its tender offer, and to consummate the acquisition,
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for up to one year after the expiration of the waiting period, in accordance with the provisions of
section 803.7.

The rule applies only when the amended or renewed tender offer seeks to acquire voting
securities of the same issuer as did the original tender offer. An amended tender offer is one that
aters only the terms of the offer; a renewed tender offer is one that reopens the time period for
offerees to tender their stock. An offer may be both amended and renewed.

In order for the rule to apply, the tender offeror must have filed notification with respect to
the original offer. The rule applies whether or not the acquired person has filed notification, since
under section 801.30(b)(2) the acquired person need not file until fifteen (or, in the case of cash
tender offers, 10) days after filing by the acquiring person.

Paragraphs(a), (b), and (c) describethethreeinstancesin which therule grantsonly apartia
exemption. First, under paragraph (a), if the number of voting securitiesthe offeror seeksto acquire
pursuant to an amended offer will meet or exceed a greater notification threshold than earlier
reported, the offeror must complete and file anew Notification and Report Form, and anew waiting
period will commence. The acquired person, however, isrequired to file only once. If the acquired
person aready filed notification in response to the offeror’ sfirst filing, its obligation is discharged
(unlessit receives arequest for additional information under section 7A(e) and section 803.20). If
theacquired person hasnot yet filed notification by the time of the second notification by the offeror,
the acquired person must nevertheless file no later than the time it becomes due in response to the
first notification. The term “notification threshold” is defined in section 801.1(h). See aso
section 802.21.

Second, under paragraph (b), if anon-cash tender offer is amended to become a cash tender
offer, the offeror must file acopy of the amended offer with the enforcement agencies, in the manner
prescibed in section 803.10(c). The waiting period will expire 15 days after that filing, or 30 days
after the original filing, whichever is earlier. Since the expiration date is determined by
section 803.10(b), it is subject to extension by requests to the acquiring person for additional
information or documentary material under section 7A (e) and section 803.20 or by court order under
section 7A(g)(2) and to early termination under section 7A(b)(2) and section 803.11. When anon-
cash tender offer isamended to become a cash tender offer, the acquired person’ sobligationsare not
affected. It must file no later than the time determined by the tender offeror’ sfirst notification, and
remains subject to a second request, although the waiting period is not thereby extended.

Third, if acash tender offer isamended to become anon-cash tender offer, the offeror again
must file a copy of the amended offer with the enforcement agencies in the manner specified by
section 803.10(c). The waiting period will expire 15 days after that filing, or 30 days after the
original filing, whichever islater. Again, the obligation of the acquired person to file notification
is unaffected and is determined by the date of the original notification, and both parties remain
subject to second requests.

In each of thelatter two instances, the rule may be applicabl e even though the waiting period
begun by the original offer has expired or been terminated.

If awaiting period isto be extended by arequest for additional information or documentary
material under section 7A(e) and section 803.20, the length of the extension is determined by the
character of the tender offer at the time the response is received—that is, ten days if a cash tender
offer, 20 daysif a non-cash tender offer.
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BACKGROUND INFORMATION TO § 802.23

The purpose of this rule is to minimize the reporting and waiting period obligations for
amended or renewed tender offers, while still ensuring that the agencies receive sufficient
information and advance notice to fulfill the purposes of the act.

If atender offer is amended or renewed under circumstances other than those described in
the three paragraphs of the rule, the amendment or the renewal is unlikely to have competitive
consequences appreciably different from those of the origina offer, as to which notification has
already been filed. The agencies’ decision whether to challenge the acquisition will probably not
be affected by the amendment or renewal. Accordingly, the rule exempts such amendments and
renewals altogether.

Amended and renewed offersdescribed in paragraph (a), however, present different concerns.
Since ahigher notification threshold will be met or exceeded, anew notification and a new waiting
period are required just as they would be for sequential acquisitionsunder 8 802.21. In such cases,
the increased holdings warrant fresh scrutiny by the agencies. The acquiring person’s Notification
and Report Form is necessary to inform the agencies of the amended acquisition. However, therule
exempts the acquired person from filing again since its Form will contain adequately current
information. If theamendment is made before the acquired person hasfiled notification in response
to the original tender offer, it must till file that notification.

If a non-cash tender offer is amended to become a cash tender offer, the acquiring person
would be subject to awaiting period no longer than 15 days (before any extension), simply by filing
anew notification. Paragraph (b) of the rule further relaxes the waiting period, by permitting it to
expire at the end of the original 30 day period if that is earlier. The earlier expiration date is
practi cabl e because the agencies, upon receipt of notification for the original non-cash tender offer,
would have had 30 days to decide whether to challenge the acquisition, and because the change in
the nature of the consideration should not unduly complicatetheagencies review of theacquisition.
The copy of the tender offer is needed to inform the agencies of the amendment, while the acquired
person’s re-filing would be redundant and is eliminated.

When a cash tender offer isamended to become anon-cash tender offer, the waiting period
expires 15 days from the filing of the amended tender offer, or 30 days from the original filing,
whichever islater. Again, sincetheagencies review of the acquisition should be completed within
30 daysfrom the original filing, the rule affords the agencies adequate time. Again, the copy of the
tender offer is needed to inform the agencies of the amendment, but the acquired person is not
required to file again.

Notethat for non-cash tender offers, §801.31 facilitatestheagencies' review by ensuring that
any significant holdings resulting from acquisitions of voting securities by offerees of the tender
offer will be separately reportable.

By minimizing thenotification and waiting period requirements, the ruleminimizesmultiple
reporting in the event that a tender offeror changes the terms of its offer in response to competing
offers by other prospective purchasers.
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Therulefirst appeared as revised § 802.23, which had several limitations not present in the
fina rule.

First, revised § 802.23(a) would have required the amended or renewed tender offer to be
consummated within 180 days of the filing of the earlier notification. This period has been
lengthened to the 1-year period of § 803.7. The change should resolve the concern of the SEC
expressed in comment 1058. The SEC had feared that the 180-day period might not belong enough
for thetender offeror to comply with state laws del aying tender offerors, and with proposed SEC rule
14d-6, which would integrate with the tender offer certain purchases of securities within 40 days
after its termination. Comments 1086 and 1090 also criticized the 180-day limit.

Second, revised § 802.23(b) would not have exempted the amended offer if it offered as
consideration voting securities that had not been offered as consideration in the original offer. This
restriction was deleted because § 801.31 assures that the agencies will learn of any significant
holding resulting from acquisition of voting securities by offerees of the tender offer. Comment
1090 noted this point in substance.

SECTION 802.30 INTRA-PERSON
TRANSACTIONS

Thisrule provides generally that whenever the acquiring and acquired personsare (or, when
awholly owned subsidiary isbeing formed, will be) the same person, the acquisitionisexempt from
the reporting and waiting period requirements of the act. Acquiring persons are defined by
8801.2(a), and for this purpose acquired persons are identified by 8§ 801.2(b). Acquisitions of both
assets and voting securities are exempt under therule. Note that for voting securities, the acquired
person is the person within which the issuer whose voting securities are to be acquired isincluded,
and is not the person from which the voting securities are to be acquired (unless they are the same).
See example No. 1 to § 801.2(b).

Thus, example No. 1 to this rule illustrates that any transaction between entities included
within the same person (save for an exception noted below) is exempt. Example No. 2 illustrates
that the formation of anew wholly owned subsidiary isexempt. And example No. 4 illustrates that
acorporation’s repurchase of its own stock is exempt. Redemptions and retirements of shares are
likewise exempt. In each of these cases the acquiring and acquired persons are the same.

The rule contains two exceptions. First, the formation of a new corporation will not be
exempt under the rule if the voting securities of the new corporation will be held by more than one
person. Example No. 5 to the rule illustrates this exception. Second, the acquiring and acquired
persons must be included within the same person because of holdings of voting securities. The
definition of control, 8 801.1(b), determines whether an entity is included within a person. If an
entity isincluded within the person under the other test of control, i.e., because a contract permits
the person to name amajority of the board of directors of that entity, acquisition of the shares of that
entity is not exempt under thisrule. Example No. 3 illustrates this point.

BACKGROUND INFORMATION TO 8§ 802.30

Section 7A(c)(3) exempts:
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acquisitions of voting securities of an issuer at least 50 per centum of the voting securities
of which are owned by the acquiring person prior to such acquisition * * *.

Thisexemption expresses aCongressional determination that such acquisitionsare unlikely
to raise Questions under the antitrust laws that were not raised by acquisition of the 50- percent
interest. The rule extends the exemption to other situations to which the same rationale applies:
transfers of assets between subsidiaries of the same parent, formations of new wholly owned
subsidiaries, repurchases of stock by a corporation, and the like.

Thetwo exceptionsto therule deny the exemption because thisrationale doesnot apply. The
contractsunderlying contractual control may beless permanent than controlling ownershipinterests.
Inaddition, termination of acontractual control relationshipwill generally not giverisetoareporting
requirement, whereas transfer of a controlling block of stock will. Comment 1061 questioned
withholding the exemption for such situations, but the final rule adheres to the position. The
formation of ajoint venture or other corporation having two or more shareholdersis also excluded,
because the combination of two different personsis an event posing precisely the kinds of antitrust
concerns that the act directs the agencies to review.

Thefina version of the rule rephrases the previous versions, revised § 802.32 and original
8 802.25. The revised rule used somewhat cumbersome language to exempt the formation of a
subsidiary, whichisachieved explicitly inthefinal rule. Thefinal rule states that the acquiring and
acquired persons are or will be the same person because the new corporation may not yet exist.

Since the reworded final rule exempts repurchases and redemptions, the final rules omit
revised section 802.30 as superfluous.

Revised section 802.32 had excluded the formation of all joint ventures, but in response to
comment 1070 the final rule makes clear that Joint venturesinvolving the participation of only one
person are exempt under the rule. A joint venture between subsidiaries of the same corporation
would be exempt.

Comment 25 suggested that purchases of a corporation’ s shares should be exempt not only
if made by the corporation for its own account, but also if made for the account of an employee's
stock or pension plan. Under final section 801.2(a), the acquiring person isthe person that asaresult
of the acquisition will hold the voting securities, and section 801.1(c) defines “hold” to mean
beneficial ownership. Therefore, when the corporation acquires shares “for the account of” an
employees stock or pension plan, the acquisition would be exempt under thisruleif the corporation
becomes the beneficial owner, but would not be exempt under thisruleif, for example, a pension
trust becamethe beneficial owner. See section 801.1(c)(3). Thelatter acquisition may, however, be
exempt under section 7A(c)(9) or under section 802.64. Likewise, the definition of “hold” answers
the inquiry in comment 1058, because when other persons act on behalf of a corporation to
repurchase its own stock, the corporation becomes the beneficial owner and the acquisitions are
exempt under thisrule.
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SECTION 802.31 ACQUISITION OF
CONVERTIBLE VOTING SECURITIES

Section 802.31 exemptsthe acquisition of convertiblevoting securitiesfromtherequirements
of the act. The term “convertible voting security” is defined in section 801.1(f)(2). Note that
section 801.32 specifiesthat the conversion of convertiblevoting securitiesisapotentially reportable
acquisition.

BACKGROUND INFORMATION TO SECTION 802.31

Revised section 802.31 exempted from the requirements of the act the conversion of
convertiblevoting securitiesinto voting securitiespresently entitled to vote. Under therevisedrules,
the reporting requirements would have attached when the convertibles were acquired. Under the
fina rules, however, the acquisition of voting securities that results from the conversion of
convertibles is the event requiring the holder to report. The acquisition of convertible voting
securitiesis exempt. For afull explanation of the rationale for the exemption, see the Statement of
Basis and Purpose to section 801.1(f)(2); see also sections 801.1(f)(3) and 801.32.

SECTION 802.40 EXEMPT FORMATION OF
JOINT VENTURE OR OTHER CORPORATIONS

Section 802.40 exempts from the requirements of the act the acquisition of voting securities
in connection with the formation of ajoint venture or other corporation if the newly-formed entity
will be not for profit within the meaning of sections 501(c) (1)-(4), (6)-(15), (17)-(20) or (d) of the
Internal Revenue Code.

BACKGROUND INFORMATION TO SECTION 802.40

Section 802.40 exempts the formation of any corporation, whether or not termed a joint
venture, that will be not for profit within the meaning of any of the cited sections of the Internal
Revenue Code (“ Code’). Thetypesof organizationsthereby exempted include: Corporationscreated
by act of Congressand acting asinstrumentalities of the United States, section 501(c)(1) of the Code;
holding companiesfor otherwisetax-exempt organizations, section 501 (¢)(2); religious, charitable,
scientific, literary, or educational organizations that are not substantially dedicated to lobbying
efforts, section 501(c)(3); civic leagues or employee associations, section 501(c)(4); business
leagues. chambersof commerce, real estate boards, boards of trade, or professional football eagues,
section 501(c)(6); recreation clubs, section 501(c)(7); fraternal lodgesthat provideinsurance benefits
to members or their dependents, section 501(c)(8); employee beneficiary associations,
section 501(c)(9); domestic fraternal lodges that devote their net earnings to religious, charitable,
scientific, literary, educational and fraternal purposes, section 501(c)(10); certain local teachers
retirement fund associations, section 501(c)(11); local benevolent life associations or other
cooperative companies, if at least 85 percent of their income consists of amounts collected from
members to meet losses and expenses, section 501(c)(12); cemeteries and burial societies operated
solely for the benefit of their members, section 501(c)(13); certain credit unions, section 501(c)(14);
small mutual insurance (other than marine or life) companies or associations, section 501(c)(15);
certain trusts forming part of a plan providing for the payment of supplemental unemployment
compensation benefits, section 501(c)(17); certain pension trusts funded solely by employee
contributions, section 501(c)(18); certain organizations of war veterans, section 501(c)(19); certain
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organi zationsformed as part of aqualified group legal servicesplan or plans, section 501(c)(20); and
certain religious and apostolic organizations, section 501(d).

All thesetypesof organizationsare operated solely for the benefit of society of some segment
thereof, or for the benefit of a specific membership. They either are not usualy engaged in
commercewithin the meaning of the act and rulesor are specifically prohibited from permitting any
of their net earnings to inure to the benefit of any private shareholder or other individual. In light
of these characteristics, it was considered unlikely that the formation of a joint venture or other
corporation of one of these varieties would violate the antitrust laws, and this exemption was thus
provided.

The formation of some species of organizations exempt from income taxes remains
nonethel ess subject to the requirements of the act and rules. Section 501(c)(b) of the Code exempts
“[]abor, agricultural, or horticultural organizations.” and section 501(c)(16) providesthat farmers
cooperativesorganized to finance crop operations of their membersaretax-exempt evenif they have
capital stock that isowned by the associations or their members, pay dividends and accumulate and
maintain a reserve. Organizations tax-exempt under these two sections of the Code unlike
organizationstax-exempt under the other cited sections of the Code—often engagein activitiesthat
areinor significantly affect commerce. Thetax-exempt statusof these organizationsdoesnot insure
that acombination of certain personsforming such Joint venture or other corporations’ will be free
from antitrust concerns. In fact, the identity of the persons contributing to the formation of such
organizationsis essential to determining whether the activities of the organizations so formed may
be exempt from the antitrust laws under section 6 of the Clayton Act or under the Capper-V olstead
Act, 7 U.SC. section 291. Since agricultural or horticultural organizations and farmers
cooperatives may exist in the corporate form and may be organized to produce and market goods or
services, the fact that they are tax-exempt is not sufficient justification to exempt their formation
from the requirements of the act and rules.

Revised § 802.40 exempted the formation of tax-exempt, nonprofit joint ventures from the
requirements of the act. The FEDERAL REGISTER notice accompanying the revised rules invited
comments identifying and discussing other types of joint ventures or other corporations that are
unlikely to violate the antitrust laws and should thus be exempted from the requirements of the act.
It stated:

[T]he Commissionwould liketo know ingreater detail the reasonsthat formation of specific
types of joint ventures might be unlikely to violate the antitrust laws, as many of the comments have
alleged. Giventhefact that somejudgment concerning the possible anticompetitiveimpact of ajoint
venture must be made by the enforcement agencies at the time of its formation, the Commission
specifically invites comments concerning appropriate tests that would prospectively distinguish
ventures which might rai se possible anticompetitive consequences from those that are unlikely to do
SO.

The Commission has difficulty with the suggestions, made in a significant number of
comments received in response to the originally proposed rules, that narrow exemptions relating to
specifictypesof joint venturesin particular industrieswoul d beappropriate. The Commissioninvites
specific suggestions concerning principles of general application to broad classes of joint ventures,
regardlessof the specificindustry or particul ar purpose of theventure, which may serveto distinguish
thoseventuresraising little likelihood of antitrust problems. The Commissionisnot inclinedto grant
exemptions absent clear indication that they are warranted under the Act. Comments which do not
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attempt to relate suggested exemptions to the underlying purposes of the act are not likely to be
helpful to the Commission.

(42 FR at 39044 (Aug. 1, 1977).)

Despite this instruction, numerous comments persisted in urging industry-specific
exemptions. Seethe Statement of Basisand Purposeto § 801.40. The Commission doesnot believe
that the formation of a particular type of joint venture is less likely to be anticompetitive ssmply
becauseit iscommonly used in aparticular industry. Nothing revealed in the comments eliminates
thisconcern. Other comments suggested that “ method of operation” exemptions be introduced into
therules. These exemptionswould have extended to the formation of joint ventures that would not
market productsor servicesoutsidetheventure, (e.g., 1027, 1059, 1068); to joint ventures organi zed
to perform a single contract or organized for alimited time period (e.g., 1059, 1092, 1112, 1113);
or to joint ventures with public policy goals (1050).

Theselimiting conditions, however, do not necessarily render theformation of such ventures
unlikely to violate the antitrust laws. Venturesthat will not market manufactured products (or real
estate or services) other than to their parents may in fact raise numerous anticompetitive problems,
including market foreclosure and increased entry barriers. Such effects are even more likely if the
venturers maintain a customer-supplier relationship prior to formation of the venture.

A great many problemssurround the suggested * single purpose, limited duration” exemption.
First, the distinction between a single project or single contract and some larger undertaking is
necessarily artificial. A singlecontract, for example, could call for undertaking aproject continuing
over many years, or the production of alarge number of units could be designated a single project.
The*“limited duration” criterion also isinherently vague and would introduce an unacceptable level
of subjectivity into the rule. It is not always clear whether a new entity will be permanent or
temporary, and what constitutes alimited period of time. Any period of time chosen to delineate
such a “limited duration” would necessarily be arbitrary. Moreover, the duration of a new entity
might belimited at formation but extended thereafter: no reporting requirement would have attached
at formation under this proposal, and none would have attached at extension. This would have
created a large and improper loophole in the reporting scheme.

Finally, public policy motivation, evidenced perhapsby absenceof profit as opposed to tax-
exempt status), isnot asatisfactory safeguard. Themere absenceof profit, particularly inasituation
inwhich ajoint venture or other new corporation hasavertical relationship with its parents, smply
may mean that the parents have elected to take their profits at a different level of operations.
Moreover, these kinds of exemptions are unavailable in connection with acquisitions involving
already existing corporations. Accordingly, the proposals in these comments were rejected.

SECTION 802.41 JOINT VENTURE OR OTHER
CORPORATIONS AT TIME OF FORMATION

Section 802.41 exempts newly formed joint venture or other corporations from filing
notification in connection with their own formation. The exemption reaches only the transactions

involving formation and does not extend to subsequent acquisitions by or from the newly formed
corporation.

BACKGROUND INFORMATION TO § 802.41
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Sinceit isthe combination of the persons that form the new entity (and not the new entity
standing alone) that presents antitrust issueswhen anew corporation isformed, the Notification and
Report Forms submitted by the parentsof the new corporationwill providetheinformation necessary
to evaluate the competitive impact of the combination. Any datarelevant to the intended activities
of the new entity would appear on the parents’ forms. The new entity would have no history and its
report would provide no additional detail with respect to the consequences of its own formation.

Original 8§ 801.55(b) and revised § 802.41 also provided that a newly formed joint venture
(the acquired person in the formation transaction) need not file notification with respect to its
formation. Final § 802.41 retains this exemption. The examples to the rule were revised and
enlarged in the final version to make clear the distinction between formation transactions and
subsequent transactions, asto which the new entity (or the person withinwhichitisincluded) would
be required to file notification. Whenever ajoint venture or other corporation acquires assets or
voting securities of another person or sellsits own assets or stock—other than in connection with
its formation—and the criteriaof section 7A(Q) are satisfied, it must comply with the reporting and
waiting requirements of the act like any other acquiring or acquired person.

No comments were received on thisrule.

SECTION 802.50 ACQUISITIONSOF FOREIGN ASSETSOR OF VOTING SECURITIESOF A FOREIGN
ISSUER BY UNITED STATES PERSONS

Thisrule exempts certain acquisitions by United States persons of assets|ocated outside the
United States or of voting securities of aforeignissuer. It doesnot apply to acquisitions by foreign
persons, which are treated in 8§ 802.51. The terms “United States person,” “United States issuer,”
“foreign person” and “foreign issuer” are defined in 8 801.1(e).

Paragraph (@) of the rule governs asset acquisitions. It exempts the acquisition of assets
located outside the United States to which no sales in or into the United States are attributable. It
also exempts the acquisition of assets located outside the United States to which less than $10
million of salesin or into the United States were attributable during the acquired person’s most
recent fiscal year. Theexemption of aforeign assetsacquisition by aUnited States person thusturns
entirely upon the United States sales, if any, attributable to the assets to be held. It is of no
consequence in this context whether the acquired person is a United States person or a foreign
person.

The term “as aresult of” the acquisition is used in the sense described in § 801.13(b). In
order to determine whether this exemption is applicable, therefore, the acquiring person must
aggregate all assets of the acquired person it isacquiring in the present transaction and has acquired
in the previous 180 calendar days. If all such assets together had $10 million or more in sales
attributable to them in the most recent fiscal year, the exemption is not applicable, asindicated in
example No. 2 to the paragraph.

Paragraph (b) of therule concernsvoting securities. It exemptsacquisitionsby United States
persons of the voting securities of a foreign issuer unless that issuer (together with all entities it
controls) holds assets located in the United States (other than investment assets and securities of
another person) having an aggregate book value of $10 million or more, or made aggregate salesin
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or into the United States of $10 million or moreinits most recent fiscal year. Theterm “investment
assets’ isdefined in 8 801.1(i)(2). The value of these types of United States assets held by aforeign
issuer does not count toward the $10 million threshold above which the exemption does not apply.

BACKGROUND INFORMATION TO 8§ 802.50

This rule, like its companion rule, § 802.51, is intended to exempt several classes of
transactions having only alimited nexus with United States commerce. The commerce criterion of
section 7A(a)(1) requires only that either the acquiring or the acquired person be engaged in
commerce or in any activity affecting commerce. The act thus permits coverage of a great many
transactions that have some or even predominant foreign aspects. Thisrule, like the other “foreign
commerce’ exemptions, isdesigned to exempt someof these acquisitions?thosewith only aminimal
impact on United Statescommerce. The Commission also recognizesthat considerations of comity
may be significant in the area of international business transactions. With respect to some
acquisitions whose principal impact is foreign, it is appropriate for the agency in its discretion to
exercise a self-imposed limitation and decline to subject them to the act’s requirements. The
exemption from the notification and waiting period obligations does not, of course, imply an
exemption from the substantive antitrust laws.

The rule fixes the threshold of impact on United States commerce at $10 million largely
because section 7A(a)(2) of the act usesthat figure asthe minimum size for aperson in areportable
transaction. Ineach instance when foreign assets or voting securitiesare being acquired by aUnited
States person, the nexus with United States commerce will be as great as that statutory threshold.

Thefinal ruleislargely similar to revised § 802.50 but incorporates some changes. Thefinal
rules partially restructure the foreign commerce exemptions so that all acquisitions by foreign
persons are treated in 8 802.51, which in the revised rules had treated only acquisitions by foreign
persons from other foreign persons. Final § 802.50 applies only to acquisitions by United States
persons. Thefinal rulesthus differentiate between acquisitions by foreign persons and acquisitions
by United States persons; the former must have a more substantial link to United States commerce
before they are reportable. For further information, see the Statement of Basis and Purpose to
§802.51.

The final rule s reference to “investment assets’ as one of the types of assets that may be
excludedin counting aforeignissuer’ sholdingsinthe United States pursuant to subparagraph (b)(1)
represents a clarification and limitation of the exclusion in the revised rule. That rule would have
excluded “assets held solely for investment purposes’ from this computation. The purpose of the
exception remains unchanged: To exclude assets that do not reflect a substantial business presence
in the United States and generally have little competitive significance. However, the Commission
does not believe that the term “ assets held solely for investment purposes’ has any well-understood
or administrable meaning. Therefore, asimplied in the FEDERAL REGISTER notice accompanying
therevisedrules, thereferenceto “ assetsheld solely for investment purposes’ hasbeen deleted. See
42 FR at 39047 (Aug. 1,1977). Instead, final 8 802.50(b)(l) instructsthe acquiring personto exclude
“investment assets,” which are defined in 8 801.1(i)(2), as well as voting or nonvoting securities of
another person. In addition, final § 802.50 refersto “United States’ persons and “foreign” issuers.
The revised rule had referred to issuers “domiciled outside the United States.” As aresult of the
definitions inserted in final section 801.1(e) and the deletion of the concept of domicile, this
reference was altered. See the Statement of Basis and Purpose to section 801.1(e).
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Theoriginal rulesdid not distinguish between acquisitions by foreign persons and those by
United States persons. Original section 802.35, theonly foreign commerceexemptioninthoserules,
would have exempted acquisitions by any person of voting securities of an issuer not substantially
involved in United States commerce or of assets to which no substantial involvement in United
States commerce was attributable. The revised rules refined this exemption to provide separate
exemptions, with differing criteria, depending on theidentity of the acquiring and acquired persons.
Thisis essentially the pattern followed in the final rule.

Several comments (e.g., 1059, 1063) expressed disagreement with the differing treatment
accorded to foreign persons and United States persons. They argued that the special provisionsfor
foreign persons might prejudice American firms abroad, since a foreign firm might prefer to deal
with another foreign firm in order to avoid a reporting requirement. This differing treatment,
according to comment 1063, is also inconsistent with the asserted principle that the antitrust laws
should be enforced without regard to nationality. These comments suggested that a uniform but
higher threshold of impact on United States commerce should be applicable to all foreign
transactions. Comment 1063, for example, suggested a $50 million or even a $100 million test
instead of the $10 million test in revised section 802.50.

These comments were rejected because it is not clear that transactions below these higher
thresholds are unlikely to violate the antitrust laws, and because the considerations of comity that
also underlie this exemption were lessened when atransaction has at least a$10 million nexus with
United States commerce. The differing treatment for acquisitions by United States personsis also
justified, since such acquisitions may be more likely to violate the antitrust laws.

Comment 1099 asserted that section 802.50(a)(1) was superfluous, because assetsto which
no United States sales were attributable would also qualify as assets to which less than $10 million
of United States sales were attributable, and thuswould be exempt under 8 802.50(a)(2). However,
the structure of final 8 801.15 clarifies the differencein treatment. Under 8 801.15(a)(2), assetsto
which no United States sal es are attributable may be disregarded in determining whether subsequent
acquisitions of assets from the same acquired person meet the $15 million test of
section 7A(a)(3)(B): Such assets are not considered held by the acquiring person for that purpose.
On the other hand, since § 802.50(a)(2) is listed in § 801.15(b) rather than § 801.15(a)(2), assets
acquired in transactions exempt under § 802.50(a)(2) are held for purposes of the $15 million test
of section 7A(a)(3)(B), once the $10 million United States sales threshold is met. Thus, assets to
which some United States sal eswere attributable must be aggregated with any additional assetsthat
the acquiring person within 180 days agrees to acquire, for purposes of the $15 million test of
section 7A(a)(3)(B), and hence for determining whether the act applies. See § 801.13(b)(2) and
§ 801.15, and the Statement of Basis and Purpose to those rules.

SECTION 802.51 ACQUISITIONS BY FOREIGN PERSONS

This rule exempts certain acquisitions by foreign persons, a term defined in § 801.1(e).
Paragraphs (a) through (d) of the rule describe the circumstances in which the exemption applies.

Paragraphs (a) and (c) relateto asset acquisitions. Paragraph (a) exemptsall acquisitions by
foreign persons of assets located outside the United States. In contrast with the exemption in
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8802.50(a), which treatsacquisitionsof foreign assetsby United States persons, thisexemption does
not depend upon the United States sales, if any, attributable to the foreign assets. Paragraph (c)
exempts assets. Paragraph (c) exempts acquisitions by foreign persons of less than $10 million of
assets (excluding investment assets) in the United States. The term “investment assets’ is defined
in 8 801.(1)(2).

Paragraph (b) relates to voting securities acquisitions. It exempts acquisitions by foreign
persons of voting securities of foreign issuers, except in two circumstances. |f the acquisition of the
foreign issuer will give the acquiring foreign person control either of an issuer that holds assets
(other than investment assets) located in the United States with an aggregate book value of $10
million or more, or of a United States issuer with annual net sales or total assets of $10 million or
more, the acquisition is not exempt under paragraph (b). Example 2 illustrates this paragraph.

Paragraph (d) applies to both voting securities and asset acquisitions. It exempts al
transactionsin which both the acquiring and the acquired persons are foreign persons, unless either
their aggregate annual salesin or into the United States, or their aggregate total assetslocated in the
United States, total $110 million or more. Note that paragraphs (a) through (d) areto beread inthe
aternative, and that an acquisition is exempt if any one (or more) of these paragraphs is satisfied.
For example, if aforeign person acquires $20 million of assets located in the United States from
another foreign person, the transaction is not exempt under paragraph (c), but it may still be exempt
under paragraph (d), depending on the United States sales and assets of the acquiring and acquired
persons.

BACKGROUND INFORMATION TO 8 802.51

Like 8§ 802.50, this rule exempts certain acquisitions by foreign persons because of their
minimal relationship to United Statescommerce. Seethe Statement of Basisand Purposeto 802.50.

Asexplained in the Statement of Basis and Purpose to § 802.50, this treatment represents a
change from the revised rules, which distinguished from all other foreign-commerce transactions
those acquisitionsinvolving only foreign persons. All other transactionswith foreign aspects could
be exempted only under the more limited exemption of revised § 802.50.

This change was made in the final rules because the Commission believes that an
anticompetitive impact upon United States commerceislesslikely to occur when aforeign person
isacquiring foreign assets or voting securities, regardless of who the acquired personis. Sincethe
anticompetitiveimpact, if any, resultsfromthetransfer of the stock or assetsto the acquiring person,
theidentity of theacquiring personisof greater antitrust significancethan theidentity of theacquired
person. In addition, considerations of comity are more significant whenever aforeign personisthe
acquiring person. Therefore, the fina rules distinguish acquisitions by foreign persons, which
benefit from the broader exemption of thisrule, from acquisitions by United States persons, which
may be exempt under § 802.50.

Paragraph (a) of the rule states that the acquisition by a foreign person of foreign assetsis
never reportable. Acquisitionsby foreign persons of foreign assets generally have aless substantial
connection with United States commerce, regardless of any United States sales attributable to the
assets, and are therefore less likely to violate the antitrust laws. Paragraph (c) provides that the
acquisition by aforeign person of less than $10 million of United States assets is not reportable.

108



This threshold was adopted in part to parallel the size-of-person tests in section 7A(a)(2) and the
exemption in § 802.20(a).

Paragraph (b) setsout criteriafor acquisitions of voting securities of foreign issuersroughly
parallel to the exemption of voting securities acquisitions below a minimum dollar amount in
§802.20.

Paragraph (d) issubstantially identical torevised 8 802.51(a)(1) and thusretainsan aggregate
sales or assetstest for acquisitionsinvolving only foreign persons. The $110 million threshold was
adopted to approximatethe criteriaof section 7A(a)(2), which provide various combinations of total
assets or annual net sales requirements, each totaling $110 million. It appears appropriate and
consistent with congressional intent not to exempt atransaction involving two foreign personswith
a United States presence similar in size to the general criteria of the act for all persons. Note that
unlikethesection 7A(a)(2) test, thetest of § 802.51(d) can bemet, e.g., by aforeign acquiring person
with United States sales of $60 million and aforeign acquired person with such sales of $50 million.

Likefinal § 802.50, final § 802.51 uses the term “investment assets’ for the first time and
deletes the concept of “domicile’” found intherevised rules. For the reasonsfor these changes, see
the Statement of Basis and Purpose to § 802.50.

Comment 1035 criticized therevised rulefor allegedly placing aninappropriate barrier inthe
path of aforeign company contemplatingaU.S. acquisition. Thefinal rulesreject thiscomment and
retain areporting and waiting period requirement in most cases when aforeign person acquiresthe
stock of aU.S. issuer or assets located in the United States. The transfer of such voting securities
or assets, even to aforeign person, is considered to be of potential competitive significance. When
the transaction is otherwise reportable, there is no doubt of U.S. jurisdiction and the potential
antitrust concerns outweigh any considerations of comity.

Comment 1099 argued that a greater nexus to U.S. commerce should be required before
acquisitionsinvolving only foreign personsare subject to theact. Thecomment cited considerations
of comity and the greater interest aforeign country may have in the transaction, and suggested that
the reporting and waiting period obligations might be reduced in situations when only, foreign
persons areinvolved. Comment 1100 also cited comity as areason not to impose awaiting period
on “non-U.S. transactions’” or on companies domiciled in countries with a greater interest in the
transaction. Although final 8 802.51 provides several exemptions for acquisitions involving only
foreign persons, the Commission did not choose to broaden these exemptions further. The reason
isthat the Commission believes acquisitions not exempt under § 802.51 potentially have important
anticompetitive impact upon U.S. commerce. The considerations of comity cited in the comments
have been taken into account in framing the exemption. Therefore, the suggestionin comment 1099
that the reporting and waiting period obligations be reduced for reportable transactions involving
foreign persons was rejected.

Comment 1100 noted that since the $110 million threshold of § 802.51(d) involves
aggregating the U.S. sales or assets of both persons in the transaction, an acquisition by aforeign
person with no U.S. contacts of aforeign person with $110 millionin U.S. sales may be reportable.
The comment suggested that a minimum of $10 million in U.S. sales or assets by both foreign
persons be required, since it viewed as extremely unlikely the chances that a violation of U.S. law
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could result if the acquiring person had no U.S. contacts. This suggestion was rejected. The
Commission does not view it as unlikely that an antitrust violation can arise when aforeign person
with no sales or assets in the United States makes an acquisition of a person with substantial U.S.
assets or sales.

Similarly, comment 1116 argued that al transactions involving only foreign persons are
unlikely to violate the antitrust laws and urged their exemption. This suggestion was rejected. In
thelimited circumstancesinwhich such transactionsarereportable, therewill alwaysbeasignificant
impact on U.S. commerce in terms of assets, sales, or both.

For a discussion of the comments on the differing treatment accorded to foreign firms and
U.S. firms, see the Statement of Basis and Purposes to § 802.50.

8802.52 ACQUISITIONS BY OR FROM FOREIGN GOVERNMENTAL CORPORATIONS

This rule exempts certain acquisitions of assets or voting securities in which a foreign
governmental corporation isaparticipant. The acquisitions exempted by therule are those of assets
located within a foreign state, or of voting securities of an issuer organized under the laws of a
foreign state, if the ultimate parent entity of either the acquiring person or the acquired person is
controlled by the foreign state, the government of that state or an agency thereof.

Since foreign states, foreign governments, and agencies thereof (other than corporations
engaged in commerce) are not “entities” as defined in 8§ 801.1(a)(2), they therefore cannot be
“persons,” nor can they be included within “persons,” under 8 801.1(a)(1). The act does not apply
to acquisitions by or from foreign governments because the act applies only to acquisitions of assets
or voting securities by or from persons. See section 7A(a). The act does apply to acquisitions of
voting securities of noncontrolled (third-party) issuers from foreign governments, since the foreign
state then would not be the acquired person; but for the same reason, in such cases this rule would
not apply. Thisrulethus concerns only acquisitions by corporations engaged in commerce that are
ultimately controlled by foreign governments, or acquisitions of the voting securities or assets of
such corporations.

An exampleillustrates the rule.

BACKGROUND INFORMATION TO 8 802.52

Thetransactionsexempted by thisrule are considered to be so directly involved with the acts
of foreign states within their own borders asto merit exemption. Sincetheinterests of a sovereign
are generally paramount within its own borders, to require a State-controlled corporation to file
notification with respect to these transactions might violate principles of international comity. In
addition, acquisitions or dispositions by corporations controlled by aforeign government of assets
located within the foreign country are in many cases considered acts of State and may be
substantively immune from U.S. antitrust law.

This exemption appeared in substantially similar formin revised § 802.52; it did not appear
intheoriginal rules. However, thefinal rule changesthree provisionsof therevised rule. First, the
revised rulewould have required the acquiring or acquired person to be acorporation more than half
of whose voting securities are held by aforeign state before the exemption applied; the final rule
requires the ultimate parent entity of either person to be controlled by aforeign state. The change
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makes clear that the exemption is equally applicable if the involvement of the governmental
corporation is effected through subsidiaries. The change a so substitutes control for the“ more than
half” formulation and refers to persons rather than corporations (as suggested by comment 1072),
for consistency with the rest of the rules. Second, the revised rule would have exempted only
acquisitions“solely” of assetslocated within theforeign state or voting securitiesof aforeignissuer.
The final rule deletes the word “solely,” so that the exemption applies even if assets or voting
securities located outside the foreign state in question, e.g., in the United States, are also being
acquired in a transaction. In such a situation only the nonexempt portion of the transaction is
reportable. See 8 803.2(c)(2). Last, the final rule substitutes the concept of “organized under the
laws’ of aforeign state for the undefined and potentially ambiguous term “domicile” used in the
revised rule. Seethe Statement of Basis and Purpose to § 801.1(e).

Comments 1063 and 1072 recommended that § 802.52(b) should exempt acquisitions of
voting securitieswhen theissuer’ sprincipal place of business, rather than its place of incorporation,
isthe foreign state involved. The suggestion was rejected because comity considerations, as well
asthepotential act of State defense, are strongest in the case of anissuer incorporated intherelevant
foreign state.

Comment 1063 argued that if foreign governmental corporations must file notification with
the agencies for nonexempt acquisitions, American firms may become handicapped in competing
for business transactions involving foreign governmental corporations. Citing comity and the
desirability of American firms participating in such transactions, the comment urged that foreign
governmental corporations be exempted from filing notification even when the acquisition was not
exempt. This recommendation was rejected. Sections 802.50 and 802.51 exempt acquisitionsin
which the United Stateslacks asubstantial interest in or nexusto the acquisition. Thisrule exempts
acquisitions that might give rise to particularly sensitive issues of comity. When neither rationale
applies and the acquisition is not exempt, the interest of the United States in comprehensive
evaluation of the acquisition will generally outweigh the foreign state’'s interest in avoiding the
burden of filing notification. Moreover, adopting the suggestion would undercut the distinction
made between governments, whether foreign or domestic, which are not subject to the act, and
governmental corporations, which in general are subject to the act. See 8§ 801.1(a)(2) and its
Statement of Basis and Purpose. Accordingly, al persons, including foreign governmental
corporations, must file notification with respect to nonexempt acquisitions.

Inthe FEDERAL REGISTER notice accompanying therevised rules, the Commission stated that
it would consider excluding from the exemption indirect acquisitions of assetslocated in the United
Statesand indirect acquisitions of voting securitiesof United Statesissuers. 42 FR at 39045 (August
1, 1977). The Department of State inits comment (1072) opposed narrowing the exemption, citing
the considerations supporting the exemption, and the likelihood that the agencieswould learn of any
acquisition of interest to them from public sources. In view of this comment, the final rule did not
adopt the change proposed in the FEDERAL REGISTER.

SECTION 802.53 CERTAIN FOREIGN BANKING TRANSACTIONS

Thisruleexemptsacquisitionsthat requirethe consent or approval of the Board of Governors
of the Federal Reserve System (“theBoard”) under section 25 or section 25(a) of the Federal Reserve
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Act from the requirements of the act on the same basis as those transactions listed in section
7A(c)(8), which require approva of the Board under section 4 of the Bank Holding Company Act.

The rule applies only to acquisitions by national banks of securities of entities engaged in
foreign or international banking, which according to the applicable statutes and Board regulations
transact, at most, only minimal business in the United States. This rule, like section 7A(c)(8),
requires that copies of al information and documentary material filed with the Board be
contemporaneously filed with the antitrust agencies at least 30 days prior to consummeation of the
acquisition. One of the provisions of § 802.6 is also made applicable to filings under this rule:
Instead of filing with the antitrust agenciesall documentsfiled with the Board, the reporting persons
may provide an index describing all such material together with a certification that any such
information not provided will be provided within 10 calendar days of a request to do so.

Under section 25 of the Federal Reserve Act, 12 U.S.C. 601-604, anationa bank may, with
the Board' sapproval, invest directly in the stock of aforeign bank not engaged in any activity inthe
United States (except activitiesthat, in the judgment of the Board, are incidenta to itsinternational
or foreign business). Under the same section, anational bank, with the Board’ s approval, may also
make indirect investments in foreign banks by acquiring stock in a U.S. corporation principally
engaged in international or foreign banking, either directly or through foreign subsidiaries. Such a
corporation, to be eligible for investments by national banks, must enter into an agreement with the
Board, under 12 U.S.C. 603, to restrict itsoperations or conduct itsbusinessin such manner or under
such limitations as the Board may prescribe. Thistype of corporation is known as an “ agreement”
corporation.

A national bank may also, under section 25(a) of the Federal Reserve Act, 12U.S.C. 611-631
(the“Edge Act”), invest in the stock of aUnited States or foreign corporation (known as an “Edge
Act corporation”) chartered with the Board' s approval to engagein foreign or international banking
or other foreign financial operations. An Edge Act corporation may, with the Board's consent,
acquire and hold stock of foreign non-banking companies that do not transact any business in the
United Statesother than activitiesincidental totheir international or foreignbusiness. 12 U.S.C. 615.

All of these types of investments require the consent or approval of the Board and are thus
exempted by this rule. The Board, in granting or withholding this consent, is empowered by
section 11 of the Clayton Act, 15 U.S.C. 21, to enforce section 7 of the Clayton Act asit appliesto
stock acquisitionsby banks, banking associationsand trust companies. TheBoard' spolicy istorefer
to the Assistant Attorney General all applications received pursuant to those provisions that appear
to present antitrust issues.

BACKGROUND INFORMATION TO 8§ 802.53

Thisrule had no counterpart inthe original or therevised rules. Several comments(e.g., 90,
91, 1071) suggested that anew rule beinserted to exempt these acquisitions. The mgjor reason they
are exempted in the final rulesisto achieve similarity of treatment with acquisitions subject to the
approval of the Board under section 4(c)(13) of the Bank Holding Company Act of 1956, which are
exempted under section 7A(c)(8). The standards applicable to those transactions—acquisitions by
bank holding companies of shares of companiesthat do not do businessin the United States except
asanincident to their foreign business—are substantially the same as those applicabl e to agreement
and Edge Act corporations. In each case, similar restrictions limit the amount of U.S. business that
may be conducted by a company in which a national bank has an interest.
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Accordingly, in each case the requirement of prior approval by the Board, along with the
Board’ s working relationship with the Assistant Attorney General, should, in conjunction with the
requirement that the antitrust agenciesreceive copiesof the material filed withthe Board (or indexes
of such documents) 30 days in advance of consummation, suffice to identify any potentia
competitive problems. Thefinal rulesthustake the position that it would be inconsistent to require
that investments made pursuant to sections 25 or 25(a) of the Federal Reserve Act fully comply with
thenotification and waiting period requirements, while similar acquisitionsmade pursuant to section
4(c)(13) of the Bank Holding Company Act have a qualified exemption.

Some of the transactions exempted by this rule may aso be exempt from the act by virtue
of §802.50, which, inter alia, exempts certain acquisitions of voting securities of foreign issuers by
U.S. persons. But when Edge Act and agreement corporationsare U.S. persons, acquisitionsof their
stock by anational bank will never be exempted by 8§ 802.50.

Several comments (e.g., 90, 91; 1071) recommended that transactions requiring Board
approval under either the Bank Holding Company Act or the Federal Reserve Act be completely
exempted from all reporting, including the section 7A(c)(8) requirement of contemporaneousfiling.
They asserted that these types of transactions are not likely to violate the antitrust laws, since the
only companiesin which an interest may be acquired are those with only incidental activitiesin the
United States. This approach was rejected. The Commission believes that such transactions may
present antitrust concerns. The Federal Reserve Board’s comment (91) itself noted that three
applicationsfor approval haveinthe past been referred to the Assistant Attorney General for review.
The procedure provided in section 7A(c)(8) should be adequate to identify any other such
transactions that may pose competitive questions.

SECTION 802.60 ACQUISITIONSBY SECURITIESUNDERWRITERS

This rule exempts acquisitions of voting securitiesif (1) the acquiring person is acting as a
securities underwriter, (2) the acquisition is made in the ordinary course of the business of the
acquiring person, and (3) the acquisition is madein the process of underwriting. Because securities
underwritersthat purchase sharesfrom issuersfor resaleto securitiesdeaersor theinvesting public
become beneficial owners of those securities prior to resale, and because such temporary holdings
may exceed the limitations of § 802.64(b)(5), many acquisitions made in the process of an
underwriting are subject to the act and, but for this exemption, would be reportable.

For the exemption to apply, the acquiring person must be functioning asin underwriter with
respect to the particular voting securities to be acquired.

BACKGROUND INFORMATION TO 8§ 802.60

Thisexemption is appropriate because a securities underwriter purchasing shares under the
circumstances stated in the rule typically does not retain those shares for any period of time or use
those shares to influence the management of theissuer. Aslong as all three limiting conditions in
therule are satisfied at the time of acquisition, the acquisition is exempt, regardless of the length of
timethe sharesmay subsequently beretained by theunderwriter. However, during thetimethat such
shares remain in the hands of the underwriter, they are “held” by the underwriter for purposes of

113



8801.1(c). Thusif theunderwriter acquiresany additional sharesnot inthe processof underwriting,
it must aggregate the shares to be acquired with any shares that are still held as a result of an
acquisition that was exempt under 8 802.60, in order to determine whether the subsequent
transaction is reportable.

Original 8§ 802.10(a) exempted acquisitions by brokers or dealer in securities if the
acquisition was made in the process of underwriting. Revised § 802.62 extended the exemption to
any person (not just a broker or dealer) but added the requirements that (1) the person be acting as
an underwriter and making the acquisition for its own account, and (2) the acquisition be made in
thenormal course of business, solely for investment purposes, and in the process of an underwriting.
The final rule deletes the separate requirement that the acquisition be made by the underwriter for
its own account, since acquisitions by underwriter in the process of underwriting normally satisfy
that requirement. Moreover, if an acquisition were made for the account of another person, that
person, rather than the underwriter, would hold the securities and woul d thus be subject to reporting
obligations. See § 801.1(c).

Comment 1091 al so suggested del eting the requirement that an acquisition by an underwriter
bemade solely for investment purposes. The comment pointed out that such purchasesnormally are
not made “for investment,” as that term is generaly understood, but rather for resale. The
Commission agreed with the comment’ s suggestion that if an underwriter is“acting as a securities
underwriter” when purchasing voting securities “in the process of underwriting,” the additional
requirement that the acquisition be solely for the purpose of investment is unnecessary to insure that
the underwriter’ s purchase will not likely be used to influence the management of theissuer. This
limiting requirement was therefore deleted from the final rule.

SECTION 802.63 CERTAIN TRANSACTIONS
BY CREDITORSAND INSURERS

This rule exempts from the requirements of the act certain types of acquisitions made by
creditorsandinsurersintheordinary courseof business. Theruleshould bereadinconjunctionwith
section 7A(c)(11), which exempts “acquisitions solely for the purpose of investment, by any bank,
banking association, trust company, investment company, or insurance company, of (A) voting
securities pursuant to a plan or reorganization or dissolution; or (B) assetsin the ordinary course of
itsbusiness,” and section 7A(c)(1), which exempts* acquisitions of goodsor redlty transferredinthe
ordinary course of business.”

Paragraph (a) of the rule exempts several types of acquisitions by creditors. Acquisitions of
collateral or receivables, acquisitionsin foreclosure or upon default, acquisitionsin connection with
the establishment of aleasefinancing and acquisitionsin connection with abonafide debt work-out.
Therule providesthat such acquisitions are exempt only “if made by a creditor in abonafide credit
transaction entered into in the ordinary course of the creditor’s business.” Any transaction made
with the primary motivation of extending credit to the debtor, as opposed to atransaction structured
asafinancing transaction for purpose of evading areporting requirement, may be considered “bona
fide.”

Paragraph (b) exempts acquisitions by insurers pursuant to acondition in insurance contract
relating to fidelity, surety or casualty obligations. The rule thus exempts acquisitions commonly
made in connection with an insurer’ s normal insurance business. It does not exempt purchases of
voting securities or assets made by insurance companies as investors in securities markets or
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elsewhere. Those transactions may, however, be exempt under section 7A(c)(9) and 8§ 802.9, or
under § 802.64.

BACKGROUND INFORMATION TO 8§ 802.63

Thisruleexemptscertain routinetransactionsby creditorsand insurersintheordinary course
of business. They are typically not undertaken with the intention of influencing the affairs of the
acquired person or even necessarily with the intention of making an investment. The acquiring
person may not desire to retain the acquired property, such as assets or stock acquired in default or
foreclosure situations, and the acquired assets or stock may frequently be disposed of as speedily as
possible. Many transactions covered by this rule occur by operation of law, such as acquisitions by
insurance companies of insured property upon payment of a claim under a casualty-loss insurance
contract. In general, these acquisitions take place in circumstances and for reasons different from
those underlying corporate mergers, acquisitions, tender offers, and similar transactions.

These transactions occur with great frequency in the insurance, banking, and finance
industries. To interpose the act’s notification and waiting period requirements before such
acquisitionswould severely impede the normal and essential procedures of these industrieswithout
achieving any significant gain in antitrust enforcement.

Theoriginal rules did not contain any exemption for creditorsand insurers. During the first
comment period, however, the Commission specifically solicited comments on the proper
interpretation of section 7A(c)(11). Statements were requested on the questions of “with what
frequency, and under what circumstances, do banks, banking associations, trust companies,
investment companies, and insurance companies acquire voting securities pursuant to a plan of
reorganization or dissolution, or assets (as distinguished from securities) in the normal course of
business,” and “to what extent the reporting and waiting requirements of (the act) may impede
normal business practices by such companies.” 41 FR at 55490 (December 20, 1976). Revised
8 802.63 was drafted in response to alarge number of comments from the banking and insurance
communities explaining the reasons for exempting various common types of transactions in their
industries.

For example, with respect to creditors’ transactions, comment 90 described several customary
bank financing transactions that the comment considered not competitively significant. The
comment observed that banks often engage in lease financings, conditional sales transactions, and
other arrangements in which they receive a security interest in property of various types, including
voting securities. Transfers of property in foreclosure situations, including transfers to banks from
their customers, are also common banking transactions. In credit transactions, banks frequently
purchasefrom customerslarge quantitiesof accountsreceivable, which may well exceed $15million
in value or be more than 15 percent of the customer’s assets. The comment argued that these and
similar common bank financing transactions have no competitive significance since they do not
transfer to banking institutions managerial control over significant competitive assets. 1ndeed, they
may increase competition by assisting companiesto raise needed capital. The comment suggested
a broad exemption of all acquisitions of voting securities or assets “by or from a bank or banking
association in the ordinary course of its business.”
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Comment 97 suggested that acquisitions by financia institutions of voting securities be
exempt if they arise from an event stipulated in aloan contract, such as a default. The comment
stated that such acquisitions may be involuntary and thus may not be accompanied by an intent to
obtain control. Moreover, banks are generally prohibited by law from holding securities for their
own interest and must dispose of any they own within a specified time. Comment 102 also urged
the exemption of acquisitions of stock or assets upon foreclosure. The Federal Deposit Insurance
Corporation in its comment (56) also noted that section 7A(c)(11) appears to exempt relatively
temporary acquisitions by banks arising from the liquidation of a defaulted loan.

With respect to transactions by insurers, several comments (e.g., 73, 77, 83, 98, 110)
recommended that various types of transactions made in the normal course of the business of
insurance be exempted. Specifically, comment 77 urges that acquisitions of securities or assets by
aninsurer pursuant to itsinsurance claims or surety operations be exempt. The comment explained
that after an insurance company issues a surety bond to guarantee the performance of servicesby a
building contractor, it may acquire some or all of the contractor’s assets if the latter defaults.
Alternatively, aninsurance company often gainstitle, by operation of law, to the assets of aninsured
or athird party after it has paid aclaim relating to those assets -- for example, when alarge quantity
of stock certificates arelost by an insured brokerage firm and the insurance company pays the loss.
If any of the certificatesarelater found, they becometheinsurer’ sproperty. Thecomment aso noted
that insurance companies, like banks and finance companies, frequently acquire the stock or assets
of corporations pursuant to bankruptcy reorganizations, foreclosures, and similar proceedings
relating to loan defaults, and urged the exemption of such acquisitions. These comments, like the
comments relating to creditors transactions, all noted that in the acquisitions for which an
exemption was proposed, the acquiring person has no intention of permanently acquiring any
business assets.

Revised § 802.63 thus exempted acquisitions by creditors in bona fide credit transactions
entered into in the ordinary course of the creditor’s business, of collateral, in foreclosure, or upon
default. It also exempted acquisitions by an insurer in the ordinary course of business, pursuant to
asuretyship contract, or in the exercise of aright of subrogation.

Thefinal rule represents an expansion of the exemption granted in therevised rule. Several
comments on the revised rule suggested that it would not have exempted certain types of credit
transactions that generally raise no antitrust concern. First, since the terms “creditor” and “credit
transaction” were not defined, several comments (e.g., 1050, 1059, 1062) suggested that it was not
clear whether transactions such asleasefinancings, conditional salescontracts, factoring operations,
and other hybrid credit arrangements, which might be interpreted as assets acquisitions, were
exempt. Inacommon type of lease financing, several equity investors contribute part of the cost of
theleased equipment to atrustee (the owner trustee). Theowner trustee, usually acommercial bank,
then borrows the remaining funds from other investors (usually other institutional investors) and
purchases the equipment, which isthen leased to the actual user. Often, asecond trust isestablished
that takes a security interest in the leased property to protect the rights of the equity investors. The
comment argued that none of these various “acquisitions’ should be subject to the act. Any
uncertainty on thispoint wasremoved in thefinal rule, which now specifically exemptstransactions
in connection with a bona fide lease financing.

Comment 1073 also suggested that the revised rule, which was limited to acquisitions of
collateral in foreclosure or upon default, failed to exempt certain functionally similar transactions
in which no formal foreclosure or default takes place. The term “collateral,” the comment stated,
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may belimited to the acquisition of asecurity interest in tangiblerather than intangible property, and
the use of the words “in a bona fide credit transaction” might be interpreted as not including
acquisitions by a creditor made at some time other than the commencement of a credit transaction
or not specifically identified with a particular credit transaction. For example, in a bona fide debt
work-out, a transaction whereby all or part of a debtor’s obligations to one or more creditors are
reorganized, the debtor’ sassets or voting securities, which may not technically betermed collateral,
may be conveyedto acreditor. Thecomment argued that the economic and businessrealitiesof such
transactions are substantially identical to the foreclosure of a pre-existing security interest and thus
should be treated similarly. The final rule adopts this suggestion and exempts acquisitions of
receivablesin credit transactions and acquisitions in connection with bona fide debt work-outs.

Several comments (e.g., 1031, 1103) also suggested that the exemption in the revised rules
for acquisitions by insurerswas unclear. These comments pointed out that the revised rule may not
have exempted certain acquisitionsby insurersarising out of requirementsininsurance contractsthat
technically were considered neither suretyship contracts nor acquisitions pursuant to rights of
subrogation. Since the revised rule sought to exempt all acquisitions by insurers in the ordinary
course of business occurring pursuant to conditionsin contracts of insurance, thefinal rule exempts
acquisitions arising from conditions in fidelity, surety, and casualty contracts.

Several comments (e.g., 1038, 1070, 1073) also maintained that the revised rule did not
adequately solve anumber of creditor’ s-rights problems arising from public auction or bankruptcy
sales. They stated that application of the statute to such transactions might chill bidding by large
companies and hinder such sales generaly, since speed is often a critical factor in protecting
creditors interests. They therefore suggested that sales under the supervision of abankruptcy court
be exempt, and, more generally, that sales by creditors and insurers of property obtained pursuant
to foreclosure or default be exempt so that creditors can obtain maximum value for foreclosed
collateral. Theserecommendationswereregjected. Purchasesat bankruptcy salesmay pose antitrust
concerns, as may subsequent dispositions of property acquired pursuant to acredit relationship. A
bankruptcy court has no responsibility to consider antitrust issues relating to dispositions of the
debtor’s property. Any timing problems resulting from the necessity to observe the waiting period
may be mitigated by requestsfor early termination of thewaiting period under sections 7A(b)(2) and
803.11.

Thefinal rule specifically exemptsacquisitions of receivablesin connection with abonafide
credit transaction. Thus an assignment of accounts receivable, with or without recourse, is exempt.
Suchtransactionsare crucial to the operation of consumer salesand credit institutionsand, although
they may occasionally meet the criteria of section 7A(a) of the act, they do not generally have
antitrust implications. But for this rule, such assignments of receivables would not be exempt;
although receivables are typically transferred in the ordinary course of business, they are neither
goods nor realty. Cf. section 7A(c)(1).

Furthermore, thereis an explicit reference in the legidlative history of the act to the fact that
these acquisitions ought to be exempt. Explaining the differences between the final bill and the
original House and Senate versions, Senator Philip Hart stated on the floor of the Senate:

Section 7A(c)(2) exempts acquisitions of bonds, mortgages, deeds of trusts, or other
obligations which are not voting securities and section 7A(c)(l) exempts acquisitions or goods or
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realty transferred in the ordinary course of business. It isthe intention of the managers that these
provisions exempt consumer receivables and loans or other obligations, which are not voting
securities, whicharetraditional financing arrangementsand which normally are sold to banksor other
financing agencies and acquired in the normal course of business.

122 Cong. Rec. S15417 (daily ed., Sept. 8, 1976).

SECTION 802.64 ACQUISITIONSOFVOTING SECURITIESBY CERTAIN INSTITUTIONAL
INVESTORS

Thisrule providesahigher initial reporting threshold than that contained in section 7A(a)(3)
of the act for certain voting securities purchases made by institutional investors. The rule does not
apply to acquisitions of assets. Paragraph (a) of the rule lists the types of entities, denominated
ingtitutional investors, which may be entitled to therule’ sspecial treatment. Paragraph (b) exempts
acquisitions of voting securities by ingtitutional investors whenever the conditions set forth in
subparagraphs (b)(1) through (b)(5) are satisfied. Paragraph (c) sets forth two exceptions to the
exemption—situations when the exemption does not apply even though paragraph (b)’ s conditions
are met.

Paragraph (a) of the rule contains an exclusive list of fourteen types of entities that can
qualify for the rule's special treatment. Subject to the exceptions contained in paragraph (c),
paragraph (b) exempts acquisitions of voting securities made by institutional investorsasaresult of
which the acquiring person’ s holdings either would not exceed 15 percent, or would not exceed $25
million, of the issuer’s voting securities, so long as four other conditions are met. First, the
acquisition must be made by an entity that is one of the types of institutional investors listed in
paragraph (a) of the rule. Second, the acquisition must be made in the ordinary course of the
ingtitutional investor’s business. Third, the acquisition must be made “solely for the purpose of
investment” as that term is defined in § 801.1(i)(1). Finally, as a result of the acquisition the
acquiring person must not control the issuer.

If each of these conditionsismet, theruleeffectively eliminatestheinitial statutory reporting
threshold of section 7A(a)(3) and § 801.1(h)(1). Theruleallowsan institutional investor to acquire
voting securities without being subject to the requirements of the Act until its holdings exceed both
15 percent and $25 million. The acquisition that would first result in a holding exceeding both 15
percent and $25 million in value isreportable, and the waiting period must be observed. Once this
initial reporting thresholdiscrossed, further acquisitionsby institutional investorsaretreated exactly
like those of other acquiring persons. Note that an institutional investor will never have to make a
subsequent report upon reaching the 15 percent threshold of § 801.1(h)(2), since that threshold will
be surpassed by the exemption provided in this rule. Thus, only the 25 percent threshold of
§ 801.1(h)(3) and the 50 percent threshold of § 801.1(h)(4) will apply.

In addition, since § 802.64(b)(5) refers to the holdings of the acquiring person, rather than
the acquiring institutional investor entity, the rule does not permit each institutional investor within
the same person to hold 15 percent and $25 million worth of an issuer’s voting securities before
reporting. That limitation thus appliesto the aggregate holdings of all institutional investor entities
included within the same person.

Paragraph (c) contains two limitations to the exemption granted by paragraph (b). These
exceptions apply even though al of the conditionsin paragraph (b) are satisfied. If either of these
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[imiting conditions exists, the institutional investor’s acquisitions are not exempt under paragraph
(b), and the normal reporting thresholds of section 7A(a)(3) and § 801.1(h) apply.

Thefirst exception, 8 802.64(c)(1), providesthat when thevoting securitiesof aninstitutional
investor are being acquired, if the acquiring person includes an institutional investor entity of the
sametype astheissuer or an entity controlled by theissuer, the exemption does not apply. For this
purpose, each of the numbered subparagraphsin paragraph () of the ruleisa“type.” The second
limitation, 8 802.64(c)(2), withdraws the exemption granted in paragraph (b) whenever any voting
securities of the issuer whose voting securities are to be acquired are already held by an entity
included within the acquiring person that is not also an institutional investor.

BACKGROUND INFORMATION TO 8§ 802.64

By providing a higher initial reporting threshold for voting securities purchases by
institutional investors, this rule was designed to minimize the act’s impact upon these entities
normal operations. The anticompetitive potential of the transactions exempted by the rule is low,
and acquisitions by institutional investorsthat may have competitive significance should bereached
by the notification threshold of thisrule or by one of the exceptions of paragraph (c).

Paragraph (a) lists the types of entity entitled to the exemption. Acquisitions by any of the
types of entitieslisted in paragraph (@) of therule are likely to have arelatively insubstantial effect
on competition, assuming that the conditions described in paragraph (b) exist and that neither of the
exceptions in paragraph (c) apply. Some of these investors, such as nonprofit entities, are
constrained by law or by their charters from participating in the management of most business
corporations. Pension trusts, insurance companies and others are limited by their fiduciary duty to
the ultimate beneficiaries of their investment. Entities such as broker-dealers and investment
companies frequently engage in acquisitionsthat may meet the criteriaof the act, but they generally
have no interest in affecting the management of the companieswhose stock they buy. Therulethus
attempts to reduce the disruption of the securities markets that could result from requiring them to
report and observe awaiting period before such acquisitions.

The conditionsin paragraph (b) are intended to assure that the acquisitions exempted arein
fact unlikely to violate the antitrust laws. Subparagraphs (b)(1) and (b)(2) simply state the basic
criterion that the acquisition of voting securities must be made in the ordinary course of business by
an institutional investor, as defined in paragraph (a). Subparagraph (b)(3), requiring that the
purchase be made*“ solely for the purpose of investment,” asdefined in 8 801.1(i), excludesfromthe
exemption any acquisitions made by institutional investors with the intent of influencing
management. The reasoning behind this exemption does not apply to such investments, and
thereforethey aretreated like ordinary acquisitions. Similarly, the exclusion of control acquisitions
in subparagraph (b)(4) isnecessary, sinceif aninstitutional investor gains control, it will invariably
participate in the management of theissuer. Subparagraph (b)(5), which states the special size-of-
transaction test for such acquisitions, is designed to permit the majority of them to be exempt, while
retaining the act’s coverage for the very largest ones, which may, because of their size, have
anticompetitive consegquences.
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The limitations contained in paragraph (c) are designed to impose the act’ s usual reporting
and waiting period requirements on acquisitions that seem to pose a greater potential for
anticompetitiveimpact eventhoughthecriteriaof paragraph (b) aresatisfied. Acquisitionsdescribed
by subparagraph (c)(1) may indicate increasing concentration in an area of commerce related to the
business of the type of institutional investor acquired. And the limitation of subparagraph (c)(2),
which withdraws the exemption whenever any voting securities of the issuer are held by an entity
included within the acquiring person that is not also an institutional investor, is present because the
existence of such holdings callsinto question the investment intent of the acquiring person. In each
case, the specia treatment for institutional investors afforded by the rule is not extended.

The original rules did not address acquisitions by institutional investors. Instead, the
FEDERAL REGISTER notice accompanying their publication contained a* Statement With Respect to
Certain Financial Transactionsand Institutions’ that specifically solicited commentsonthetreatment
to be accorded normal business transactions by institutional investors (41 FR at 55490 (Dec. 20,
1976)). Therevised rule resulted from these comments.

The list in paragraph (a) of the 14 types of entities that can qualify for the rule’s special
treatment isgenerally similar to thelist in therevised rule, with certain changes. Mutual fundswere
deleted as superfluousin light of the inclusion of registered investment companiesin (a)(6). The
genera inclusion of trusts was replaced by a narrower reference to qualified employee pension or
other benefit trustsin (a)(10), because there are many types of truststhat may hold or acquirevoting
securities for purposes other than investment, to which the exemption would not be appropriate.

Added to the list of qualifying institutional investors were the following: Savings banks,
(8)(2); building and loan companies, (a)(3); regulated small business and minority small business
investment companies, (a)(9); bank holding companies, (a)(11); subsidiariesof institutional investors
that perform functionsthat the institutional investorswould ordinarily perform themselves, (a)(12);
and holding companiesthat essentially own only other institutional investors, (a)(13). Theseentities
were added i n responseto numerous comments, becausethey havesimilar characteristicsto the other
types of entities entitled to the exemption.

Comment 1070 suggested that real estate investment trusts (REIT’s) be added. Since the
holdings of REIT swill typically be either real estate or stock in realty holding companies, which
may be exempt under § 802.1(a) when purchased, institutional investor status is not necessary to
exempt their acquisitions. Furthermore, to the extent that REIT’ s may make short-term investments
in other types of voting securities, the exemption in section 7A(c)(9) may often apply.

Comment 1090 also suggested partnerships holding voting securities for investment,
investment advisers, and insurance company separate accountsascandidatesfor institutional investor
status. The specific inclusion of insurance company separate accounts iS unnecessary because
subparagraph (a)(5) defines insurance companies as institutional investors, and because under
8 801.1(c)(7) insurance companies hold all voting securities in their separate accounts. Thus,
insurance company special accounts are in effect covered by the exemption given the insurance
company. Partnerships holding voting securities for investment and investment advisers were
rejected because no adequate reasons for affording institutional investor statusto such entitieswere
advanced, and because the saf eguards characterizing the entitieslisted in § 802.64(a) do not appear
to bepresent. Thesetwo typesof entities, of course, may avail themsel vesof the exemption afforded
by section 7A(c)(9) when appropriate.
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Comment 1100 proposed that foreign entities of the types listed in paragraph (a) should be
expressly included as institutional investors for purposes of the rule. This suggestion was not
adopted. In certain cases, according foreign entities this treatment would be inappropriate; for
example, foreign banks are not covered by the Glass-Steagall Act, 12 U.S.C. 24, and are therefore
not prohibited from investing in common stock for their own account. Although it is possible that
certaintypesof foreign entitieswill qualify asinstitutional investorsunder thisrul€e sprovisions, the
comment did not supply adequate justification for a general provision on this point.

The final version of paragraph (b) is unchanged in substance from revised § 802.64. The
final version of subparagraph (c)(1), however, issomewhat |essrestrictive than that contained in the
revised rule. Therevised rule would have withdrawn the exemption whenever voting securities of
any type of institutional investor were to be acquired by an institutional investor. This change was
made so that the rule would be less disruptive of normal capital markets. The final rule modifies
revised 8§ 802.64(c)(2), which would have withheld the exemption if the acquiring institutional
investor was controlled by an entity that was not an institutional investor. The Commission
considered that the revised rule’s limitation was potentially too restrictive of normal investment
operations of institutional investors, which are commonly controlled by other types of entities. The
Commission will, for the time being, rely upon the conditions set forth in paragraph (b) of therule
in order to prevent evasion of the act’s normal reporting requirements by entities controlling
institutional investors.

CHOICE OF ALTERNATIVE PROPOSED RULES

Therevised rules contained two alternative reporting schemesfor institutional investors, 88
802.64 and 802.64a. Revised § 802.64 was essentially similar to the final rule. Section 802.64a
would have required an annual report of acquisitions qualifying under the rule during the preceding
year, but no waiting period. The FEDERAL REGISTER notice accompanying the rules invited
comments as to which approach should be adopted. 42 FR at 39046 (August 1, 1977).

Neither exemption scheme is compelled by the statute. On the contrary, section 7A(c)(9)
indicates an apparent congressional intent to subject institutional investors to the preacquisition
reporting and waiting period requirements of the act. Thus, the Commission has adopted revised
§ 802.64 and has rejected the postacquisition reporting approach of revised § 802.64a. Similarly
rg ected were those comments (e.g., 1020, 1043, 1050, 1054, 1067, 1083, 1089, 1110, 1111) that
either expressly or by implication proposed eliminating all reporting and waiting requirementswhen
the conditions of subparagraphs (b) (1)-(4) were satisfied.

Theadoption of the preacquisition reporting schemewithitshigher initial reporting threshold
is aso based upon the Commission’ s belief that the section 7A(c)(9) exemption may not in fact be
sufficient for the ordinary operations of institutional investors. The holdings of institutional
investors in particular issuers may frequently exceed 10 percent and $15 million, thus making
reportable numerous acquisitions that merit exemption because of the restrictions of paragraph (b).
However, the Commission believes that on those presumably rare occasions when an institutional
investor’s holdings exceed both 15 percent and $25 million the potential for anticompetitive
consequences is sufficiently great to warrant obtaining a preacquisition report and imposing a
waiting period. Except in instances in which control of an issuer would change hands (when
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subparagraph (b)(4) would preclude the exemption), the adoption of § 802.64awould have deprived
the agencies of aprimary enforcement tool encouraged by the act -- the preliminary injunction. The
fact that antitrust problems can arise well before holdings reach the 50-percent (control) level
reinforced the selection of 8 802.64 over § 802.64a.

The comments that expressed a preference between the two approaches contained in the
revised rules were divided. Numerous reasons were given for selecting one option or the other.
Nearly all the comments, regardless of which rulethey preferred, however, were concerned with the
reporting burden and interferencewith normal investment operations. The Commission believesthat
the changes between the revised and final rule versions of § 802.64, together with the significant
amendment of the definition of “hold,” see 8 801.1(c), will greatly reduce theimpact of the act upon
institutional investorsin both of these areas of concern.

SECTION 802.70 ACQUISITION SUBJECT TO ORDER

This rule exempts two common types of acquisitions from the requirements of the act.
Paragraph (a) exempts acquisitions of assetsand voting securitiesfrom parties subject to divestiture
orders issued by the Commission or, at the instigation of the Commission or the Department of
Justice, by a Federa court. Paragraph (b) exempts any acquisition in which the acquiring party is
subject to an order of the Commission or a Federa court that requires Commission, Justice
Department, or judicial approval of the acquisition, and for which approval has been obtained.

BACKGROUND INFORMATION TO 8§ 802.70

Becausetheinformation normally obtained by the courts, the Commission, or the Department
of Justice in these divestiture situations will be much the same as that required by the Notification
and Report form, the Commission determined that the imposition of the act’s requirements was
unnecessary. These groups of acquisitions are by their nature already subject to careful antitrust
scrutiny by the agencies.

Comment 1026 suggested that the rule a so should exempt acquisitions expressly permitted
by the terms of Commission or Federal court orders. The Commission isunaware of any order that,
by its terms, permits the acquisition of specifically identified assets or voting securities, and no
example was cited.

A number of comments (e.g., 1026, 1027, 1042, 1053, 1059, 1063, 1076, 1077, 1100)
requested reinstatement of the business review/advisory opinion exemptions that appeared in
8 802.05(c) and (d) of the original rules and were deleted from the revised rules. The deleted
exemptions would have exempted acquisitions approved by the Commission under its advisory
opinion procedure, 16 CFR 1.1, or by the Antitrust Division under its business review procedure,
28 CP50.6. These exemptions have not been restored inthefinal rules. Asthe FEDERAL REGISTER
notice accompanying publication of the revised rules explained:

[S]ince the statute envisions that either the Commission or the Antitrust Division may
investigate or seek to enjoin a projected acquisition, both agencies must receive completed
Notification and Report Forms from the parties to the transaction. Even if one agency or the other
wereableto determineahead of timethat it would not in