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EXLANATION OF REERENCES

Footnotes in this staff report refer to the materials on- the rule making record or subject to
official notice. Citations to the rulemaking record use the Presiding Officer s classification
system, which is reproduced below. Materials are cited, for example, as R- , and may include
their sh rt title in parenthesis for source classification, such as R- 2 (Replication Study).

Category

Public notices, petitions, motions and other documents not specifically referred to
in other categories.

The initial Commission staff report, memoranda and other relevant documents
assembled prior to the commencement of the proceeding.

Additional staff submissions.

Comments of funeral providers, funeral directors and their employees.

Comments of cemeterians, crematories,
ancilary goods or services.

retail casket sellers and other marketers of

Consumer comments.

Comments of funeral trade associations.

Comments of consumer and public interest organizations.

Comments of federal, state and local government entities and officials.

Comments from other sources.
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Public hearing transcripts.

Rebuttal submissions, and submissions of proposed findings of fact, conclusions of
law , and recommended decisions.

Citations to the public hearing transcripts (Category L) cite the volume and page number
as follows: the Washington, D.C. hearing is Volume I, the Chicago hearing is Volume II , and the
San Francisco hearing is Volume II , Tr. Vol. I, 333).
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GUIDE TO CITATIONS

Many of the significant documents in this proceeding are cited in
this report in an abbreviated form. For readers ' convenience,
this table provides a guide to the most frequently cited
documents.

Citation Form Recrd Description
Cite

S ta tem en t 0 f Basis The Commission s official publication of the
and Funeral Rule and its rationale; 47 Fed ReI! 42260
Purpose or SBP (Sept. 24, 1982)

Notice of Proposed The Commission s notice initiating the review
Rulemaking or NPR proceeding, 53 Fed ReI!. 19864 (May 31 , 1988)

1988 Staff Report Staff' s initial report recommending initiation of the
review proceeding

Replication Study 1988 FTC study (Market Facts, Inc. ) of 1 004
RS" funeral arrangers (Dec. 1986 - June 1987)

Baseline and Follow- 1982 FTC-sponsored study of 1 200 funeral
up Studies ('BLS" arrangers (Nov. 1980 - May 1981)

BE Report or Daniel HX- 122 February 1989 Bureau of Economics staff report
anal ysis analyzing expenditure, selection and compliance data

from the 1988 FTC study

Gallup Study HX- 1988 AARP-sponsored study of 675 recent funeral
arrangers (April 1987 - Oct. 1988)

Compliance 1985 Staff publicati ,, assisting funeratwoviders in
Guidelines Rule compliance

NFDA/NSM Proposed findings of fact, Conclusions of Law and
proposed findings Recommended decision jointly submitted by the

NFDA and NSM

AARP Proposed Proposed findings of fact, Conclusions of Law and
Findings Recommended decision submitted by the American

Ass n of Retired Persons



-.-



TABLE OF CONTENTS

Intruction and Summary. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

1. ~ackgund...................................................... 

The Funeral Rule: Requirements and Purpose. . . . . . . . . . . . . . . . . . . . . . . . . 11

B. History of the Proceeding. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

C. Legal Standard of Review. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

D. Profie of the Funeral Industry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

E. State Regulation of the Funeral Industry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

II. Impact of the Rule. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Sufciency of Review Period and Industry Compliance 

Fully Asess the Rule s Costs and Benefits. . . . . : . . . . . . . . . . . . . . . . . . . . . . 24

1. Time Period. . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . 24
2. Industry Compliance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
3. Staff Conclusion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53

B. On Consumers: ................................................ 55

1. Consumers Value Itemized Price Information. . . . . . . . . . . . . . . . . . . . . . . 55
2. Shopping Behavior. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62
3. Purchase Behavior. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67
4, Consumer Expenditures and Prices. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 72

C. On Funeral Homes: 

............. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84

..-

1. Price Competition. . . . . . . . . . . . . . . . . . . . : . . . . . . . . . . .

-,. . 

. . . . . . . . 84
2. Reputation and Consumer Satisfaction. . . . . . . . . . . . . . . . . . . . . . . . . . . . 93

D. On States. . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . 97

E. The Case for Repeal vs. Retention and Staffs Conclusion. . . . . . . . . . . . . .. 100

m. Record Analysis of Rule Provisions and Proposed Alternatives. . . . . . . . . . . . .. 108

A Introduction.................................................. 108

B. Exansion of the Rule. . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 

109



1. To Cover Other Sellers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ; . . .. 109.

2. To Remove Restrictive State Laws. . . . . . . . . . . . . . . . . . 

. . . . . . . . . " .. 

120

C. "Casket Handling Fees

" .......... .-.............. . . . . . . . . . . . . . . .. 

121

1. Prevalence and Impact. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 124

2. Alternative Remedies. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129

3. Staff Recommendation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . .. 

131

D. Price Disclosures. . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 

132

1. Telephone Provions. . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

.. 132

. a. Anwerig Price Requests. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 132

b. Afative Telephone Disclosure. . . . . . . . . . . . . . . . . . . . . . . . . . .. 138

2. General Price List. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . .. 

144

a. Requiements and Purpose. . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 

144

b. Required GPL Itemiation. . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . .. 

145

c. Change Timig and Distribution Requiements. . . . . . . . . . . . . . . . . .. 150

d. Separate Basic (non-declinable) and Other Professional
Servce Fees. . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . .. 

164

e. Standardied Price Lit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 169
f. "No charge " Items. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . .. 

172

g. Other Suggested Alternatives. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 173

3. Casket Price Lit . . . . . . . . : . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . .. 

175

E. Mirepresentations and Disclosure Proviions. 

. . . . . . . . . . . . . . . . . . . . . . .. 

179

1. Requirements and Purpose. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 179

2. Repeal or Modify Required Disclosure Language. . . . . . . . . . . . . . . . . .. 180

3. Embalming Disclosure. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . .. 

182

4. Casket for Cremation Disclosure. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 

188

-.-

a. Treatment of "Unfnished Wood Box

' . . . . . . . . . :... . . . . .. . 

. .. 188

b. Treatment of "Pouches of Canvas" ............................ 191

5. Outer Burial Container Disclosure. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 195

6. Legal and Cemetery Requirements. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 198

7. Preservative and Protective Value Oair ......................... 199
8. Cash Advance Disclosures. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 199

F. Tying Arangements, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 202

1. General Anti-Tyig Proviion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203
2. Casket for Cremation Proviion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 205



G. Embalming Without Prior Approval. . . . . . . . . . . . . . . . . . . . . . : . . . . . . . . . 207

H. Retention of Documents. . .. . . . . . . . . 

. . . . . .

. . . . . . . . . . . . . . . . . . . . . . 218

1. Comprehension of Disclosures. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 219

J. Declaration of Intent. . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . 220

K. State Exemptions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 221

1. Mandatory Review.

. . . . . .. . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . 

. . . . . . . 221

M. Technical Recommendations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223

N. Pre-need Sales of Funeral Goods and Servces. . . . . . . . . . . . . . . . . . . . . . . . 223

APPENDICES:

Staffs Recommended Rule with Amendments

B. The Recommended Rule Compared with the Current Rule

C. The Funeral Rule and Statement of Basis and Purpose

D. Advance Notice of Proposed Rulemakig

E. Notice of Proposed Rulemaking

-.-



-.-



ThODUCTON AND SUMMAY

Th report contain the staffs summary of the evdence and recommendations for
Commision action in the rulemakig amendment proceeding mandated by 453.10 of the

Funeral Rule. The staff in th introduction summaries the Commision s purpose in mandating

the revew, as well as the Commion s fidings in 1982 concerng the Rule s exected impact on
the fueral market, the stafs evdentiary fidigs based on its review of the record, and staffs
recommendations.

The Commssion s Findings in 1982

The Commsion s purpose in requirng this unique review was to determine, at an early date:
(1) whether the Rule is operating as expected in reducing barrers to price competition and
increasing informed consumer choice, or whether some modification is necessary to facilitate those
benefits; and (2) whether there is a need to continue the Rule after it has had an opportunity to
wotk in the marketplace; termination would be considered if increased competition has largely
corrected the problems addressed by the Rule.

The Commision determned, however, that the Rule s effects on the funeral market may be
evidenced more slowly than in other industries due to factors it found unique to the funeral
transaction. One of those factors was simply that many consumers would not have exposure to
the Rule-required price lists and other proviions for many years because purchases of funerals
are inequent. Unlie other situations, consumers also are unusually susceptible to infuence
from the fueral director s advice because of the unique combination of emotional stress, lack of
experience and inormation, and tight time constraints. The Commision predicted as a result that
the intial stimulus for price competition would likely come from exiting-or new providers that
begin to advertise and otherwe compete on the basis of price, rather than from consumers. The
Commision concluded that it could not say how quickly the Rule s competitive impact would
begi to be felt in light of traditional industry constraints on price competition and barrers to
entry.

The Commsion nonetheless predicted that the Rule could provide economic benefits for
consumers in various ways. When competition induced by the greater a .ibilty of price

information does emerge, for example, it could work to reduce actual pres and overall consumer

exenditures for funerals, or at least retard their rate of growth, as consumers ' price-sensitivity is
increased and as some consumers shift from higher to lower-priced providers. Exenditures might
alo be reduced as consumers decline items previously required in packaged funerals, and as a
result of the elimnation of mirepresentations and failures to disclose material facts that induced
consumer purchases. Finally, the Commsion determined that mandatory price itemization was
warranted even if some consumers knowingly chose to buy more than they would have under

1 R- S (Statement of Basis and Purp. or 'SBP") at 4221. 422.

Id. at 42299.



package-only pricing, because others would have the right to choose less; the purpose oftne Rule
is to enhance consumer choice.

The Commision finally determined that, while competition induced by the Rule could reduce
price levels, mandatory itemization presented opportunities for providers to voluntarily raise
prices. Providers could choose to raise itemized prices or the price for the lowest-priced funeral,
for exmple, ' in order to increase profits or account for increased consumer declinations of certain
items. The Commion reasoned, however, that itemition does not require those results
because it does not preclude traditional industry pricing methods, such as package pricing and

graduated recovery" of proportionately more overhead from higher-priced funerals, and imposes
minal compliance costs. The Commision further concluded that providers may not be able to
simply raise prices to recoup lost revenue or increase profits as price competition increases under
the Rule.

Leal Standard of Review

,j)

The staff in Section r.c. of thi report discusses in detail the legal standard of review
necessary for the Commission to retain, modify or repeal the Funeral Rule. Briefly stated, the
Rule having been duly promulgated is presumptively valid, and may be changed or repealed based
upon a reasoned analysis supported by reliable, substantial evidence in the rulemakig record
taken as a whole. Although the Commission as a legal matter thus need not base a decision to
retain the Rule on substantial evidence, the staff in analyzg the record evdence has asked the
question whether the Rule and its individual proviions have provided or will provide benefits to
consumers that exceed their costs. The staff in its report has, accordingly, presented and
responded to evidence on both sides of that question.

The Rulemaki Recrd

The record evdence revewed in thi report includes numerous survey, statistical and related
testimonial data presented by viually all of the interested parties and other participants. The
record contains three national surveys of actual funeral arrangers, conducted in 1981, 1987 and
1988. The 1981 study conducted for the Commission was conceived as a baseline for later
comparion with the 1987 replication study presented by the staff. The Gallup Organization
conducted the third study for the AA. Viewed together, those three surveys represent the
most reliable and comprehensive systematic data available on consumer exeriences under the
Rule in shopping for and choosing funeral goods and servces, a

D:d of industry 

compliance.

Statistical data and testimony presented ' by an independent firm that provdes fiancial and
business consulting servces to 1 500 independent fueral homes in 30 states, representing about
10% of all funerals, aforded the most reliable evdence on changes in funeral home costs of
operation and prices under the Rule. A 1988 national survey of 500 funeral directors presented
by the AA provided similar evdence. The staffs 1987 survey of state laws reguating the
funeral transaction is also part of the record, as is the 1984 survey of NFA members regarding

Id. at 42297.

, Id. at 42296-42298.



changes in provider practices under the Rule. The record further contains two national opinion
. surveys concernng consumers ' views about , and knowledge of, various Rule requirements, and

five other surveys of cemeterians, cremationists, monumeitt builders and memorial societies
conducted by interested groups on specific, Rule-related issues.

Finally, 83 public hearig witnesses and 189 commenters on the Notice of Proposed
Rulemakig ("NPR") provided testimonial and other evdence on that survey data and many other
isues noticed in the NPR. Those participants represented a broad spectrum of funeral servce
groups, state entities, and funeral consumers.

The Stat1s Findings

The staff from its review of the record evidence draws the following overall conclusions
regarding the Rule s effects to date:

(1) The Rule does not appear to be suffciently "in place" in the market to permit a full
assessment of the Rule's potential benefits.

The empirical survey evidence indicates that the Rule has not had the "opportunity to work in
the marketplace" presumed necessary by the Commiion to fully gauge its effects. That evidence
shows that about half of providers appear to be complying with most of the Rule s provisions
individually, but that overall simultaneous industry compliance with four of the Rule s most
important proviions is low. The empirical evidence indicates, for example, that about half of
providers give timely casket and outer burial container price lists, request prior approval for
embalming, and provide the affrmative telephone price disclosure required by the Rule; 62%
appear to give consumers aD itemized fmal statement, and the great majority provide the price
information that consumers request over the telephone. Compliance with the general price list
requirement, however, is considerably lower according to the evdence. ' About half of funeral
consumers report receiving a GPL before they select caskets, but 23% say that they get the GPL
at or near the outset of an:angements discussions, as the Rule requires.

The empirical evidence also indicates that simultaneous industry compliance with the general
price list ("GPL"), itemized fmal statement, and mirepresentation provisions concernng
embalmig and caskets for cremation -- four of the Rule s key requirements - is 31%. That
compliance level drops to 15% when the GPL timng requirement is viewe strictly (consumers
got the GPL at or near the "beginnig of discussions" rat-her than "before selection of the
casket ). The empirical data further indicate that simultaneous industry compliance may even be
viewed as 9% or lower when several other Rule provisions are added to the analysis. It is
important to know that some providers are complying with individual proviions of the Rule.
However, in the staffs view, the overall level of industry compliance with the Rule s proviions
simultaneouslv is the more appropriate compliance measure for assessing the Rule s overall
market impact because many of the Rule s key proviions work in tandem to ensure that
consumers receive the intended informational benefits; high levels of compliance with certain
individual provisions may thus be of minimal analytical value in reviewing the Rule s performance
if a minority of providers comply with others. The Rule s overall impact on the funeral market is
likely dependent on the degree to which it is fully complied with.



Although we would not exect 100% compliance under any circumstances,-that eVidence of
31 % overall compliance, or les, with four of the Rule s provisions suggests that other empirical
data indicating that overall consumer expenditures for funerals have not fallen since 1981, or that
consumers who receive "partial compliance" spend no less than those who do not get that level of
compliance, may be of very limited value in asessing the Rule s impact on consumers because the
data do not capture the effects of a fully complied-with Rule.

Little, if any, record evidence further indicates that traditional funeral providers have begun
to price advertise or otherwe compete on the basis of price. The few, independent "low cost

funeral homes that have entered the market appear to be operated by former, traditionaJ funeral
directors or cemeterians who are considered by the funeral industry as a whole to be "mavericks.

The evdence further indicates that funeral providers generally do not support unfettered
competition in the sale of pre-need funeral servces, and that many respond to potential price
competition from thid-part casket sellers where it aries by imposing so-called "casket handling

fees" on consumers who purchase caskets from those non- funeral home sources. The purpose of
those non-declinable fees, which average $300-$500, appears to be to recoup the profit and
overhead lost on the casket sale, and not to cover actual servces rendered. :Jj

Finally, the empirical data and other record evidence establishes that consumers ' familiarity
with the funeral transaction is increasing under the Rule, but that the great majority are stil

largely unaware of the Rule or their rights under the Rule, or of funeral prices, options, and
requiements. Other empirical evdence indicates that consumers

' "

experience" with funerals is
low by any measure and that, regardless of their level of experience, consumers are not "familiar
with the funeral transaction. Empircal evidence indicates, for example, that consumers
knowledge of funeral requirements and goods and servces, at least to date, does not increase as
prior involvement in makig funeral arrangements increases.

Given the low levels of simultaneou industr compliance, price competition and consumer
awareness to date, the record indicates that one can not exect the Rule to have affected a
substantial change in consumer behavior and expenditures in the short time since its
promulgation. Most rulemaking participants concluded that the Rule s benefits have not been
fully realized because the Rule has not been in place long enough.

(2) The market appears to be price-sensitive for the selection of Cuneral providers, tyes of
servce, and individual goos and servces particularly cakets, when price and options
information is rediy available as a factor in the selecon decision. 

-.-

The empirical evidence indicates that consumers value and use price information they receive
early in selecting a funeral home and funeral goods and servce. Survey respondents who
received price information early in the funeral transaction spent signficantly les for their

arrangements than those who did not get that timely inormation; the earlier respondents received
price information, the more likely they were to consider the information important to their
choices in making funeral arrangements. A majority of survey respondents, when asked, also said
that they considered price very important in their funeral home and casket selections, although
other factors appeared to be more important.

Other evidence indicates that consumers in increasing numbers are using "low-cost" funeral
homes where they exit as a direct result of those providers ' competitive pricing practices and the



avaiabilty of comparative price inormation. Similarly, stil other evidence reveals that consumers

wi attempt to purchase competitively-priced caskets from third-part sellers when they are

available. Finally, empirical evidence shows that an increasing proportion of consumers are
purchasing the signcantly less-exensive cremation alternative, that consumers are purchasing

fewer caskets and embalming for cremation than in 1981 , and that at least some consumers are
declig items that used to be included in funeral "packaes.

(3) Despite the low overall levels of industr compliance, price competition and consumer

knowlede demonstrted by the rerd proompetitive and informational benefits attbutable
at leat in part to the Rule apper to be manifestin in the market and are likely to increse
over time.

. Uncontroverted, testimonial evidence establishes that the Rule s anti- tyng and price
disclosure proviions have facilitated the entry of third-part casket sellers and some low-cost

funeral homes and helps them compete by prohibiting tyng practices and making comparative
price data available. Consumers increasingly use that data to select those lower-cost funeral
providers and purchase caskets from third-party sellers where they exit. However

, "

casket

handlig fees" imposed by providers on consumers who attempt to purchase caskets from third
parties appear to obstruct third-part casket sales because they eliminate any savings that could
result from competitive pricing.

Other testimonial evidence presented by the industry s largest financial and business
consulting fi suggests that the ready availability of the GPL has raised the industry s "price

consciousness," and may as a result be partly responsible for the tempering of increases in non-
decliable funeral servce fees in recent years. Empirical data also establishes that, although

overall price and consumer exenditures for funerals have increased since 1981 by more than the
rate of ination for the general economy, that increase is comparable to the increase in servce
prices. That is, compared to other industries also clasified as "servce" industnes, funeral prices
and expenditures in the period 1981-1987 have not increased above the rate of inflation.

The empirical evidence does not establih a direct link between receipt of the Rule-required
price lists and lower, overall consumer exenditures. Substantial evdence, however, including

empircal survey evidence and industry statistical data, does indicate that some consumers are
buying fewer funeral items and less-expensive servces than they did before the Rule s mandatory

itemition and disclosure requirements. That evidence shows that consumrs increasingly choose
less-eensive cremation servces, and purchase fewer caskets and emb'ing for those cremations

than in 1981 , including "unneeded" caskets and embalmg. Since 1981, substantially more
consumers also report receiving some form of price information early in the transaction;
consumers use that information to spend les for their arrangements. Generally, some consumers

appear to be declining items once included in packaged funerals. Substantial evdence also shows
that a signifcant number of consumers call and choose low-cost funeral homes where comparative
prices are advertised and purchase caskets competitively offered by thid-part providers where
they are available. Finally, empirical survey data indicates that consumer knowledge regarding

embalming requirements and the preservative value of sealed caskets has increased slightly since
1981.

The evidence suggests, on balance, that the Rule s itemiation and disclosure requirements

have contributed to those results by increasing at least some consumers ' awareness of prices and



options, as well as industry s attempts to exand , its marketing of alternative goods and servces.
The great preponderance of testimonial evidence suggests that those benefits will tend to increase
over time as compliance with, and consumer awareness of, the Rille increase. 

(4) The Rule overall appears to impose minimal compliance burdens on providers that do not
signcantly raise their business costs or contribute to increed prices, or reduce consumers
overall satisfacton with the funera servce they reeive.

Uncontroverted, empircal evdence demonstrates that the Rule s requiements have not
measurably contributed to increases in funeral home costs of doing busines or fueral home
prices, or to any reduction of overall consumer satisfaction with funeral servce. Busines expense
data for 1 500 independent funeral homes, representing about 10% of all funerals conducted in
the years 19841987, indicate that funeral home costs arguably most related to the Rule (such as
legal, acoounting and consulting) have increased in recent years at lower rates than other expenses
(such as depreciation and casket cost), and that overall cost and price increases have resulted
more from a general increase in all business expenses than from a dramatic increase in anyone
expense category.

Record analysis of that data also indicates that funeral homes ' personnel expense as a
proportion of overall business expense has not signifcantly changed in many years, including the
period covered by the Rule, and that salary expense as a proportion of personnel cost has likewise
remained stable. The industry consultant who presented the underlyig data for that analysis

reported that signcant changes in those areas should have occurred if the Rule were
signcantly increasing funeral homes ' personnel costs. Other empirical evidence shows that
although the length of arrangements conferences since the Rule may have increased for many
providers, the majority of providers have not raised their prices as a result of the Rule and its
disclosure requiements. Substantial evdence, including survey data, thus demonstrates that the
Rule has played a very mior role in bUsines exense and price increases, whjch the,evdence
attributes generally to inflation and independent funeral home busines decisionS. 

The evidence also shows, however, that many providers ' most salient concern about the Rule
relate to compliance diffculties associated with the requirements to make the affrmative
telephone disclosure that price is available, give the GPL at the outset of "funeral arrangements
discussions, and seek express, prior approval for embalming. Providers are concerned that these
requiements can make what is already a delicate transaction even more awkward and offensive to
consumers. Substantial evidence also indicates, however, that at least some of th1!concern
regarding the GPL and prior embalmig approval may be caused by providers ' misinterpretation

, or overreaction to, the Rule s actual obligations. 
The evidence indicates, however, that the actual or potential offense to consumers and

providers imposed by the affrmative telephone proviion is not outweighed by its benefits to
consumers. The evidence indicates that consumer shopping among funeral homes is infrequent
and, although it is likely to increase as Rule compliance and consumer awareness increase
consumers ' increased price-sensitivity will likely lead those consumers interested in price-shopping
to call funeral homes or other sources of price information and request that information. The
evidence shows that consumers do so now where "low-cost" funeral homes or comparative price
information is available.



In any case, other empircal evidence demonstrates that, although most consumers report
satisfaction" with their arrangements under any survey conditions, the proportion of 1987

consumers reporting satisfaction steadily increases as simultaneous provider compliance with the
Rule s proviions increases. The results of the one reliable survey of consumer satisfaction with
funeral servce conducted before and after the Rule suggests no diminution in satisfaction with
Rule-related servces.

In light of that and other substantial evidence, the staff is not persuaded by arguments that
the overal change in the level of consumer exenditures is the sole test of the Rule s benefits,

even if compliance were higher and consumer expenditures stil remained unchanged. The
evdence shows that overall consumer expenditures may rie, even when some consumers purchase
less, as a result of price increases related to funeral homes' fied costs that are not associated with
Rule compliance. The record evidence indicates, in fact, that Rule compliance has not increased
funeral providers ' costs or prices , that consumer expenditures and funeral prices, when compared
to other servce industries, have not increased above inflation, and that an industry "price
consciousness" induced by the availability of the GPL may have tempered some price increases.
That evidence could lead one to conclude that the Rule s mandatory itemization and disclosure
requirements may have helped retard the growth of funeral prices and consumer expenditures, a
benefit predicted by the Commision.

(5) Most states have not adopted lows similar to the Rule in scope and coverage, and such
action is unlikely in the near future.

The record contain little, if any, evidence that the level of state regulation of the funeral
transaction has substantially changed, or will liely change, from that documented by the staffs
1987 survey. That revew of the states ' funeral industry statutes, reguations and rules revealed
that ten states have incorprated the Rule by reference into their laws or adopted proviions
similar to six of the Rule s "core" requirements. Six others have enacted at least four of those
proviions, and, overall, thirteen to twenty-five states have laws that include one or more
proviions simar to the Rule. The record contains no evdence that additional states have
adopted relevant funeral laws or, with the possible exception of Texas , that existing laws have
been significantly strengthened.

The evidence indicates that, although the Rule has helped stimulate the enactment of similar
funeral industry laws in several states, such reform is unlikely in other state because of industry
opposition. Those state representatives that appeared during the proceeing concluded that the
Funeral Rule needs to be retained as a result, and is beneficial to consumers, funeral providers
and state enforcement offcials.

(6) Sellers of funeral goos or servces not covere by the Rule do not appear to be engaging in
the practces it addresses.

Record evidence does not establish that sellers of funeral goods servces, particularly
cemeteries and crematories that do not sell funeral goods, are engaged in widespread abuses
addressed by the Rule, namely, lack of price disclosure, forced "bundling," and misrepresentation
of funeral goods and services. The servces generally provided by those sellers are not
comparable to funeral home servces, because they do not include a similar wide variety of
different servces and goods that are "packaged" into a single "funeraL" The "bundling" issue that



is the priary practice addressed by the Funeral Rule is thus not apparent in those industries, at
least in the same magnitude, as it is in the funeral home industry. 

. The evdence indicates generally that cemeteries itemize and disclose prices for outer burial
containers, the priary merchandise sold in competition with funeral homes, and caskets, which
several cemeteries offer on a pre-need basis. The evidence also shows that the overwhelming
majority of consumer complaints to the Commion, the AA, and state and industry regulators
about cemetery practices do not relate to bundling, lack of price disclosure, or mirepresentation,
but to such things as gravesite maintenance and liquidation of cemetery propert.

Complaints and other evdence regarding alleged cemetery practices of exclusive sale and
instalation of monuments and markers, and excesive intallation and inspection fees when the
marker is intalled by third parties, also do not reliably establih that those practices are
widespread, or that current industry guidelines and federal court decisions prohibiting most of the
alleged practices do not suffciently address any problems.

Substantial evidence also establishes that most crematories do not deal directly with the
public, and the record contains little, if any, evidence that those crematories that do deal with
consumers fail to disclose prices or mirepresent their goods and servces.

The record contain evdence on three other "expansion" issues raised by interested
rulemakig parties -- minium standards for the cremation process, pre-need contract standards,
and the removal or modifcation of state pre-need truting and other laws that allegedly restrict
competition in the sale of funeral goods and servces. Those isues were excluded from the NPR
by the Commiion because, though they may warant attention, they are ancilary to the primary
purpose of the revew. The staf in thi report nonetheles discuses the evdence presented on
the state law isue because of the allegation made durig the revew that unecesarly restrictive
laws lit the Rule s abilty to increase. competition in the fueral market. The staff in this
report, however, makes no recommendation on that isue. .

Staff Recommendations

The staff makes the following three major recommendations for Commission action based on
its review of the record evidence and its resulting evidentiary findings: (1) that the Commission
retain the Rule without repeal or major, substantive modifcation of the Rule s primary
itemization, price and other disclosure requirements; (2) that the Commision xdai from
expanding the Rule at thi time to cover sellers of funeral goods Q! servces not presently
included; and (3) that the Commion repeal 453.2(b)(1)(i) of the Rule, the affrmative
telephone disclosure proviion.

The staff recommends overall retention based priariy on its conclusion that the Rule
appears to be providing some actual pro-competitive and informational benefits to consumers that
far outweigh its costs to providers, and that those benefits, but not costs, are likely to increase
over time if the Rule remains in place. The low levels of overall industry compliance , price
competition and consumer awareness demonstrated by the evidence are insuffcient, in the staffs
view, to permit full realization of those benefits. Those findings appear to make premature any
firm conclusions about the extent of the Rule s benefits over time that is based primarily on
evidence of consumer behavior since 1984; given those results, it would appear that one can not



reasonably expect consumer behavior or expenditures to have substantially changed in the short
time since the Rule s promulgation.

The staff further concludes that, if the Rule s only benefit were to increase informed
consumer choice (without imposing substantial costs on industry), even though some chose to
spend more for their arrangements than they would have without itemization, that benefit would
justif retention of the Rule s itemition requirements because other consumers would have the
right to choose to spend les. The Commion so stated the purpose of itemition when 
promulgated the Rule. The record evdence in fact strongly indicates that many consumers 
spend less as a result of informed choice, and that the Rule does not impose compliance costs
that result in increased funeral prices or consumer expenditures.

The staff recommends against Rule expansion simply because the evidence does not appear to
justify it. Little, if any, systematic or otherwise reliable evidence in the record documents
industry-wide deceptive or unfair practices concerning Rule-related isues by cemeteries,
crematories that do not sell funeral goods, or other sellers of funeral goods or funeral servces not
presently subject to the Rule.

The staff, however, recommends repeal of the affrmative telephone disclosure requirement
because its costs appear to outweigh its actual and potential benefits. The evidence indicates that
the affrmative telephone disclosure is an inartful and unnecesary signal to consumers about the
availability of price inormation that is unlikely, over time, to provide substantial benefits to
consumers not afforded by the Rule s other price disclosure provisions. The evidence indicates
that the Rule is contributing now to increased consumer "price- sensitivity" that results in at least
some consumer shopping for lower-cst providers and servces. In the staffs view, the proviion
potential to benefit additional consumers is unliely, and does not justify the imposition of undue
awkwardnes and potential offnse in what is otherwe an exremely delicate, business, social and
moral transaction. The staff is conviced that the integrity of the Rule's- prce disclosure
requirements wil be maintained by retention of the requirement to provide price and other
readily-available information over the telephone on request.

The staff also makes a variety of minor

, "

fine- tuning" recommendations in light of the
evidence on industry compliance. Those recommendations are designed to clari the Rule
requirements and reduce actual or potential compliance burdens in order to increase provider
compliance with , and consumer understanding of, the Rule s disclosures. ose recommendations
which do not alter providers ' basic obligations or consumers ' rights u noer the Rule, concern the
GPL timing and disclosure requirements, the casket and outer burial container price list
disclosures, and the general anti-tyng proviion.

One recommendation concerning that last proviion warrants particular mention because of its
high viibility durig the proceedings. The staff recommends that the Commission add a clarifyng
provision to the Rule s anti-tyg requirement that prohibits providers from chargig any fee as 
condition to furnhing funeral goods and servces that is not otherwe permitted by the Rule.
The proposed amendment is designed to eliminate so-called, non-declinable "casket handling fees
which frustrate the Rule s basic "unbundling" requirement by denying consumers who attempt to
purchase caskets from third parties the right to decline caskets sold by the funeral home. Those
fees, as well as the emergence of third-part casket sellers, have developed in the market since
the Rule s promulgation.



FlIaly, the staf mak recommendations for techncal Rule amendments that appear.
necesary to correct inconsistencies or unnecessary language in certain proviions, or to

compliment other recommended amendments.

The staffs recommended Rule with proposed amendments is attached to this report as
Appendix A Appendix B. compares in one document the recommended Rule with the current
Rule, and Appendix C. is the exiting Funeral Rule.

Organtion of the Report

The remaider of thi memorandum contain the stafs fial report on the Funeral Rule
Revew and its specifc recommendations for Commsion action. Section I. provides a
background discussion of the Rule, its history, and the legal standard of this revew, and presents
a brief profie of the industry and the level of state regulation of the funeral transaction extant in
1987. The staff in Section II. presents the evdence and staffs conclusions on the overall impact
of the Rule to date on consumers, funeral providers and states, including separate discussions of
the adequacy of the review period and industry compliance to assess the Rule s costs and benefits,

and of the evidence to support overall retention or repeal of the Rule. Section II. contains the
staffs analysis of the Rule s current proviions and various alternative amendments that were the
primary focus of the proceeding in light of the record evdence on their costs and benefits, and
includes discussion of technical amendment isues. The staff provides in APPENDICES A- E. its
proposed, amended Rule, a document comparig the recommended Rule with the exiting Rule
the current Rule and Commision Statement of Basis and Purpose, the ANR, and the NPR.

-.-



I. Backgund

The Funeral Rule: Requirements and Purpose

1. Requirements

The Funeral Rule declares it an unfair or deceptive act or practice for funeral providers to:
(1) fai to furnh price information to funeral consumers; (2) require consumers to purchase
items they do not desire to buy; or (3) embalm deceased human remain for a fee without
authorition. The Rule further declares it a deceptive practice for funeral providers to
misrepresent: (1) requirements for embalming, cremations, and grave vaults or grave liners, (2)
legal and cemetery requirements, (3) preservation and protection capabilities of funeral goods and
servces, or (4) cash advance charges for items arranged for by the funeral provider on the
consumer s behalf.

To prevent those practices and to correct consumers ' misimpressions , the Rule contains
several remedial requirements. The Rule requires that funeral providers: (1) affrmatively disclose
to telephone callers who inquire about funeral " terms , prices or conditions" that price information
is available over the telephone, and disclose specific price information over the telephone to
persons who call and request it; (2) disclose wrtten price information by means of a general price
list ("GPL"), casket price list ("CPL"), and an outer burial container price list ("OBC-PL") to
persons who inquire in person about funeral arrangements or the prices of funeral goods and
servces;" (3) give purchasers a wrtten statement, after they have selected funeral goods and
servces, containg the prices for each of the items selected, the total price for the funeral
arrangements selected, price estimates or actual costs, if known, for cash advance items, and any
legal, cemetery or crematory requirements that compel the purchase of any items or servces for
the particular funeral; (4) make truthful representations about legal and other requirements that
compel the purchase of particular items or servces; (5) allow consumers 10 select and purchase
only those goods and servces they desire (instead of offering goods and servces only in
predetermined packages); (6) seek express approval before embalming the deceased for a fee; (7)
make truthful representations about the preservative and protective value of funeral goods and
services; (8) disclose that they charge a fee for obtaining cash advance items, if that is the case;
and (9) make unfinished wood boxes 01' alternative containers available for direct cremation. if the
provider offers direct cremation.

-.-

The Funeral Rule also requires that the Commision ,begin a rulelIg amendment
proceeding four years after the effective date of the Rule to asess whether the Rule should be
modifed or repealed. 

The Rule permts provders to incorprate the information from the caket and outer burial container price lists in
tbe general price list. Th combined list al must be offered to persns who inquire in persn abour funeral
arrangemen\S or the prices of funeral goo and servces.

. This provision , set forth ID Section 453. 10 of the Rule, states:

No later than four years after the effective date of this rule, the Commision shall initiate a rulemaking
amendment proceeding pursuant to section 18(d)(2)(B) (of the FIC AcJ to determine whether the rule should

(continued... )



2 Purose

The Commion in its SBP stated that the essential purpose of the Rule is to- lower barrers
to price competition in the funeral market and facilitate informed consumer choice. The Rule
thus seeks to ensure that consumers have access to suffcient information to permit informed
purchase decisions, that consumers are not required to purchase items they do not want and are
not required, by law to purchase, and that mirepresentations are not used to inuence consumer
purchase decisions.

The Commision acknowledged that the Rule would achieve this goal only if: (1) a significant
percentage of the industry complied with Rule;8 (2) consumers considered price in their purchase

decisions;9 and (3) the Rule "operated as exected" in reducing barrers to price competition and
increasing inormed consumer choice.

ej:

B. Hitory of the Proceeding

1. The Initial Promulgation

Followig the staff investigation and several years of hearigs, the Commission tentatively
approved a Funeral Rule on March 23, 1979. That version of the Rule never became effective
however, as events in Congress and in the federal court compelled changes in the tentatively-
approved Rule.

Prior to the Rule s promulgation, Congress enacted the FTC Improvements Act of 1980
which, for a three year period, lited the Commiion s authority to regulate the funeral industry
by placing restrictions on what proviions the Commion could include in any Funeral Rule it
might adopt.

(n.continued)
be amended or terminated.

This proion als required the Commison to make a final deciion on the recommendations of this proceeding no later
than eighteen months after the initiation of the proceeding. The Commision recently deleted that requirement. however.

and directed staff to complete the reView proceeding exditiously. 54 Fed. Reg. 19359 (May 5, 1989).

7 R-
5 at 42260.

-.-

8 Oearly, the degree of complice wil affect the Rule s impact on the market.

. R- 5 at 42272, coL 2.

to R- 5 at 42299, col. 3.

t Section 19(c)(1) of the Act allowed the Commision to exnd funds for fil years 1980, 1981 or 1982 to issue
and cnforce the Funeral Rule only to the extent that the Rule:

(A) requires persons, partnerships. and corprations furnishing goo and services relating to funerals to
dislose the fees or prIces charged for such goo and services in a manner prescribed by the Commission;

and
(continued..



In addition, the United States Court of Appeals for the Second Circuit in Katherine Gibbs
School, Inc., v. FTC 612 F.2d 658 (2d Cir. 1979), held that the Magnuson-Moss Act required the
Commision to include in the tex of a trade regulation rule a description of the unfair or
deceptive acts or practices the rule addresses. In several proviions of the tentatively-adopted
Funeral Rule that had not been done.

Accrdingly, the Com.ion directed the staff to conform the tentative Rule to the
requirements of the Improvements Act and the Court s construction of the statute.

Following that proces, the Commision isued the present Funeral Rule on September 24
J.982, making it fully effective on April 30, 1984. The Commission s decision to promulgate the
Rule was appealed, however, and was subsequently affrmed in Harr Bryant Co. v. FTC.'2
On July 9, 1985, the staff isued Final Compliance Guidelines to assist providers in their efforts to
comply with the Rule.'3 Although the Commission s initial efforts to encourage industry
compliance were primarily educational, the Commission to date has fied twelve federal district
court cases seeking injunctive relief and civil penalties against individual providers for their
alleged violation of the Rule.

2. The Mandatory Review

On December 9, 1987, the Commission issued an Advance Notice of Proposed Rulemaking
ANR") describing the planned review of the Funeral Rule." Although the ANR did not

formally commence the revew, it notified the Congress and the public that the Commission
intended to conduct the rulemakig. In addition, the ANPR solicited comments from the public

(...

conrinued)
(B) prohibits or prevents suCh persns, partnerships, and corprations from 

(i) engaging in any mirepresntation; 

-.-

(n) engaging in any bocott againt, or making any threat gaint any other -pn, partnership, or
corpration furnishing goo and servces relating to funerals;
(il) conditioning the furnishing of an sucb goo or servce to a consumer upon the purchae by
such consumer of other such goo or servces; or
(iv) furnishing any such goo or servces to a consumer for a fee without obtaining the prior
approval of such consumer.

12 726 F.2d 99 (4th Cir. 
1984), em denied 469 U.S. 820 (1984). The Court held that the Funeral Rule did not, as

alleged. exceed the Commision s authority under 5 and 18 of the FTC Act and did not violate funeral directors ' First
Amendment rights of commercial free speech.

t3 R-B-6 (50 Fed. Reg. 28062).

I' 52 Fed. Reg. 46706.



on many of the key Rule-related isues. 's Over 350 persons responded to the request for public

comment.'. The majority of the commenters recommended retention or expansion of the Rule.

On May 31 , 1988, following a review and assesment of the comments, the Commision
published a Notice of Proposed Rulemaking ("NPR") initiating the proceeding. '7 The

Commion 'in the NPR established a schedule for three public hearigs to be held in
Washington, Chcago and San Francisco, and requested comment on a number of questions set
out in the notice. In all 189 individuals or groups submitted comments.

Based on requests frm interested parties who wihed to participate and question witnesses at
the public hearigs, the Presidig Offcer designated four groups for the purpose of the
exmination of public hearig witneses: Group 1: Consumer Interest Group, including the
American Ass n of Retired Persons ("AA") and the Continental As' n of Funeral and
Memorial Societies ("CAFS"); Group 2: Funeral Director Group, including the National
Funeral Directors Ass n ("NFDA") and the National Selected Morticians ("NSM"

)'9 ; Group 3:

Crematory and Prearrangement Group, including the Cremation Ass n of North America
CANA") imd the Pre-Arangement Ass n of America ("PAA"); and Group 4: Special Cemetery

Group, including the American Cemetery Ass n ("ACA).20 The Presiding Offcer established the

last Group 4. for the limited purpose of conducting examination on whether the Rule should be
expanded to include cemeteries.

The public hearings commenced in Washigton, D.C., at which 21 witnesses presented
testimony from November 7-10, 1988. An additional 21 witnesses appeared at the Chicago
hearings, from December 5- , 1988. In seven days of hearings in San Francisco from January 9-

, 1989, 39 witneses appeared. Finally, the Presiding Offcial conducted an additional hearing in
Washigton, D.C. on February 3, 1989, at which three economits, representing the AA, the
NFA, and the Commision s Bureau of Economics, presented their view on the empircal
evidence contained in the record. 2' 

l5 The ANPR contained 44 questions concerning consumer and funera provder expriences. the scope of the Rule.
compliance, various Rule proviions, regulatory flexbility and the paperwork burden impod by the Rule.

16 Comments were submined by divers grups and individuals, including 131 consumers. 134 funeral directors , 46

memori soeties, and approxmately 20 trade astions and related industries.

-.-

17 R- I (53 Fed. Reg. 1986).

t8 Comments were received from tW funera directors, si cemetery/crematory/thid-pany caket sellers, six funeral

director trade astions, 147 consumers, 27 consumer/memoril soety groups, one federa offci and one stategroup. 
l' Tbt grup als included the Hursn Funeral Home, and its ower, Willam Piersn, the Illiois Funeral

Directors As' n, and the Conference of Funeral Servce Exnig Boards ("CFSEB"

20 See A:37,

Zl Testimony was received from sixeen funeral direcrors, five monument builders, one vault seHer , sixteen

cemeterians!cremationisLS, one individual who provdes business and consulting servces to industry members, seven state
offcials, tWenty consumer advoctes, nine consumers clergy/counslOrs , and eight economists survey exprt or 
consultants (one economist testified tWce).



Seven Rebutta Submisions were fied in Apri, 1989. In addition, in response to a request
from the Presiding Offcial, six of the interested parties fied Proposed Findings of Fact
Conclusions of Law and Recommended Decision in May, -1989.

3. The Baseline Study ("BLS"

Prior to the promulgation of Funeral Rule, the Commion s Impact Evaluation staff and the
fueral industry project staff contracted with Market Facts, Inc. for a survey of individuals who
had recently aranged a funeral. The staff developed the study to provide ' 'baseline " statistics on
the incidence of those funeral industry practices that were to be addressed by the proposed
Funeral Rule.

The staff intended to conduct a replication of the BLS at a later date to measure the impact
of the Rule on consumer and industry behavior.23 Some of the results of the BLS were

surpriing, however, because they appeared to contradict evidence presented in the rulemakig
hearigs.

Because of this conflcting evidence, the staff contracted with Market Facts, Inc. to conduct a
validation follow-up to the BLS. Upon review of the BLS and the validation results, the staff

U The Basline Study consisted of a national sample of persns who participated in making funeral arrangements
betWeen November 1980 and May 1981. Respnndents for the study were drawn from the pnpulation of Market Facts
Consumer Mail Panel, a national sample of more than 100 00 households who had agreed to respnnd to mail
questionnaires, telephone survey, and other tests on a continuing basis. From a total pol of available households
balanced samples were drawn to pael census data with respect to selected sol and demogrphic factors. Persns
recently argig funera were locted by sceenig through a brief mail questionnire. A demogrphIcally-balanced
national saple of 55 00 mail-pael housholds wa identied, 1 767 of whom were found to be qualifed for
participating in the survey proper. Pretested questionnires were then mailed to a randomly selected sample of 1,60 of
the eligible housholds; the first 1 200 usable replies were accepted. Inormation from thes returned questionnaires
constituted the data bas for the analysis.

ZJ The Replication Study was conducled by Market Facts. Inc. in the Summer of 1987. The results are discussed

throughout the remainder of this memorandum.

Z4 See , e.

g., 

70 (Memorandum from Funeral Rule Staff to Commion

, "

Impact Evaluation Survey, Funeral
TR." July 15, 1982). The BLS data suggested tbat in 1981- 1982 funeral provders: (1) ..Igm refused to give price
information over tbe telepbone; (2) often proded consumers wbo made arrngements eHe funeral home witb some
wrtten price inormation; (3) made extensive us of some form of itemized pricing in tbe arrangements statement; and
(4) sought authorition to embalm tbe deceasd with relative frequency. See 75 (Final Staff Repnrt, Pan II, 187-
407) and R- 74 (Presidig Offcer's Repnrt, 50-52, 91-110).

Z$ 
See 3 (Basline and Follow-up Study Repnrt) at 4-9. The follow-up study consisted of telephone intervew

with a non-random sample of O respnndents to the original mai survey. To the exent poible. persns who had
respnnded in the mail survey to the questinns on telephone price information , availability of wrtten itemized price
dislosures and authnrition for embalming were surveyed in the telephone follow-up. The purpse of this follow-up
intervew was to prObe key issues more deeply and to provde a data ba ,for investigating the reliability of selected
baseline questions. An analysis of both the basline data and the follow-up data was conducted by Dr. J. Paul Peter of
rhe University of Wisonsin. The staff chose Dr. Peter because he is an acknowledged exprt In survey analysis. Dr.
Peter concurred in the staffs conclusion that , aside from the data concerning the receipt price information in person and
over the telephone, the degree of itemiztion on the bill, and the degree to which funeral providers sought prior
authorition for embalming, the basline data were reliable.

(continued...



concluded that, in most respects, the BLS and the validation study provided inormation that was
cumulative and consistent with much of the materials already on the rulemakig record.
However, the validation study revealed that in four specific areas .-- consumers ' receipt of
telephone price information, wrtten itemized . price information and itemized statements, and
requests for permsion to embalm -- the baseline data were subject to qualification and differing
interpretatio . 26

4. The Replication Study ("RS"

As part of its preparation for the revew of the Rule s performance for the period 19841988,
the staff commisioned the "Replication Study"27 to measure consumers ' experiences in arranging

at-need purchases of funeral goods and servces. The staff planned to compare the study results
with those from the BLS conducted in 1981. The staff hoped that this comparion would
iluminate any changes in the funeral market during the first years that the Rule was in effect.

Under contract with the Commission. Market Facts, Inc. in 1987 conducted a national mail-
panel survey of 1 004 consumers who had or shared primary responsibility for making funeral
arrangements between December 1986 and June 1987. The primary purpose of the
Replication Study was to update the data produced by the Baseline Study so that comparions
could be made between 1981 and 1987 concerng: (1) consumer purchasing behavior and
expenditures for funerals; (2) consumer knowledge of the funeral market; and (3) industry
practices and prices. In this way, inferences could be drawn about the Funeral Rule s impact on
the funeral market. 

(...

continued)

The telephone intervew results showed less than a 55% consistency respons rate to the foll9Wng questions: (1)
whether advance permision to embalm wa requested; (2) whether prices or arrngements were dissd by telephone;

and (3) whether the paicipants in the study received itemid prices and fully itemized statements.

26 See supra n. 24, staff memorandum dated July 15, 1982 at 2. Afer reviewing the staffs analysis. a majority of the
Commision voted against reopening the rulemaking record to consider the basline results. During the appeal of the
Rule, the Court examined the question whether tbe Commision s decision not to reopen the rulemakig record to
include the basline study was an abuse of disetion. The Coun held that' (iJn light of the abundance of information on
accessibility of price inormation already in the record, reopenig wa clearly not warranted. Har Bryant Co. v. FTC

~~~~

27 R- 2 ('Repon on the Survey of Recent Funeral Arngers,' Market Facts, Inc., Repon to the Federal Trade
Commision, April 1988).

28 Respondents for the study were drawn from the population of Market FaCt' Consumer Mal Panel (' CMP"), a
national sample of more than 200,00 households that have agred to respond to mai questionnaires , telephone survey,
and other tests on a continuing bais. From a total pol of available households balanced samples were drawn to parallel
census data with respect to selected socal and demogrphic factors. Persns recently arrnging funerals were located by
screerung through a brief mail questionnaire. A demogrphically-balanced national sample of 55 000 CMP households
was Identified, 1 710 of whom were found to be qualified for panicipatmg in the survey proper. Pretested questionnaires
were then mailed to a randomly selected sample of 1,64 of the eligible households. 1 240 questionnaires were returned
a 75% response rate. 236 of those 1,24 return were not usable because the respondents failed to requalify on the date
of the funeral or were involved in funerals that had not yet occurred. Informatinn from the remaining 1 004 returned
questionnaires constitute the data bas for the analysis.



The staff designed the Replication study to preserve, as much as possible, simiarity to the
BLS questionnaire,29 while seekig to avoid the problems identified in a few areas of the
baslie questionnaire.

30 To address those flaws, the funeral project staff made several changes
in the questions seeking data on: (1) shopping behavior;

31 (2) telephone price information;

(3) in-person wrtten price disclosures;"" and (4) embalming authoriation.

C. Legal Standard of Review

The Commision s authority to substantively modify, or repeal, its trade regulation rules is the
same as its authority to promulgate them. Thus, to the exent the decision to modify or repeal is
based on factual conclusions, the Commision must have the same support for those conclusions
as if it were promulgating a new rule.

29 In some situations, comparin to the baseline questionnaire is not useful becaus: (1) few respondents answered
the questions; (2) the basline question is inaccurate or vague; or (3) the panicular question is ncw. In those situations,
comparability with the basline results wa clearly not an important consideration.

30 The staff als invited comments on the draft Replication Study questionnaire from the major industry and
consumer groups that had paricipated in the origil rulemaking proceeding. (Staff provided copies of the draft
questionnire to and sought comments from the followng trade groups: NFDA, NSM, IOGR, CANA, P AA and FFA;
and consumer groups: AAP, CAS, and CU.) Although seeral of thos groups responded, the National Funeral
Directors Astion provded the most substantia comments. The sta made seeral signifcant changes to the
questionnaire in respons pririly to the NFDA's input. For exmple, the staff at NFDA's suggestion added a question
about consumer's overali satisfaction with the goo and servces provded by the funeral home (Question 9a). The
NFDA' s fit recommendatIon wa that no changes be made to the draft questionnaire, but suggested in the alternative
many modcations. See 13. To the exent poible, the staff accmmodted the NFDA's concern.

3t The sta added questions to elicit data on the exent to which consumers contaed mote than one funeral Ilome
before mang arrngements. The origial balie questionnaire had one question on the number of funeral homes
contacted. The replication questionnaire Ilas II sllopping questions.

32 The validation study indicated that the baseline questionnaire did not elicit responss on the specific price

information that the respondents gm over the telephone. For exmple, question 22 on the basline questionnaire asked
whether any funeral provjder refused to give price information over the telephone. The anser to such a question would
not reveal wllether tile price information provded wa very general (e.

, "

We have funerals from $500 to $5,000. come
in if you want more specific information. ) nr specic (e.

, "

We have funerals frm $500 to $5, , would you like more
specic information?"). The replication questionnire ha 5 questions to probe the ce informtion the

respondent sought and the respons the funeral proder gave.

33 One of the crticims of the baline questionnire wa that it did not Ilelp the respondents distinguish between a
genera price list and the statement of funeral goo and servces selected by the consumer. The wording of tile
replication questionnaire wa modified in an attempt to help respondents distinguish betwen the tw docments.

34 The validation study suggests that the baslie results concerning whetller the funeral provder sought pre-
authorition for emhalming may not be reliable (I.e., les tllat 50% of tile respondents in tile validation study gave
consistent ansers to tllis question). To addres that concern, tile embalming authorition questions in tile replication
questionnaire were augmented and modified to eliett who gave the permission and probe whether or nm the request for
embalming permISion was expres. as required by tile Rule,

35 Section 18(d)(2)(B) of tile FTC Act sets forth the standard tn be applied in an amendment proceedmg, It states

that a substantive amendment to or repeal of a rule shall be presribed, and subject to judicial revew, in the same
manner as if the rule were being first promulgated.



Although the Court have found that the standard of review for a deregulatory action is the
same as when a regulation is intially promulgated

, "

the removal of a regulation mjlY not entail the
monetary exenditures and other costs of enacting a new standard, and, accordingly, it may be

easier for an agency to justify a deregulatory action..
"36 In fact, an agency s decision to modif a

rule mav be based on the same facts as its original decision to issue the Rule.
37 Of course, in

such a case the agency must carefully explain why it is reachig a diferent conclusion; if the
decision is based on new data, the agency must exlain why that new data is more persuasive than

facts already on the record.

Even without a change in circumstance, an agency may also modif or repeal a rule because

its view of the public interest has changed. To justif such a modification, an agency need not
affatively demonstrate that the "status quo" (i.e., the Rule s exitence) is wrong or that the
current Rule harm the public interest; it may also demonstrate that there is no cause to believe
that the "status quo" is right or that the public interest is benefitted by the Rule.

39 Indeed

uncertainties may be a basis for repeal if supported by the record and reasonably explained.

In their proposed findings of fact, the NFDA and NSM take the position that, because the
mandatory review is subject to the same standards and procedures as a 

de novo rulemaking, the

Commission must base any decision, including retention of the Funeral Rule, on substantial
evidence in the rulemakig record taken as a whole.

The AA disagrees with the funeral directors on that burden isue, asserting that the
Commission must presume that the Rule is valid and must continue the Rule in the absence of
good reasons in the record for its modifcation or repeaL 

In State Farm, the Supreme Court noted that, in a repeal or amendment proceeding, the
exiting rule should be treated as the "status quo" and an agency is obligated to supply a reasoned
analysis for any change to overcome the "presumption" againt changes in curren,t agency policy.

At issue in that case was the propriety of a Department of Transportation decision to rescind a

36 Motor Vehicle Manufacnues Associaon v. Stile Fan Mutu Automobile Insurance Co.. et al., 463 U.S. 29 , 42(1983). 
37 See Consolo v. Federal Marti Commsion 383 U.S. 607 620 (evdence may provde-ubitatial evdence for

either of tw inconsistent conclusions). 
J8 See Pulit CUien v. Steed, 773 F.2d 93, 102 (D.C. Cir. 1984).

39 Stile Fan 
at 57. See Center for AUla Safety v. Peck 7651 F.2d 1336, 1349 (D.C. Cir. 1985) (court uphelcj agency

modcation of rule where agency wa no longer able to conclude rule achieved certin safety goals); Center for Science v.

Treas, 7m F.2d at 1003 (court upheld agency modification of rule where agency wa no longer able to conclude
benefits outWeighed cots).

40 State Fan at 51-52.

4\ R-
9 at 213-214.

42 R-
ll at 143- 144.



regulation requirg automobile manufacturers to intal pasive restraints in new vehicles, The
Court held that the agency did not present an adequate basis and explanation for the
rescision.43 The Court further stated ' that revocation of an extant regulation is substantially
diferent from a failure to isue a regulation. Rather, revocation constitutes a reversal of the
agency s former views as to the proper course. A presumption exits that the agency s policies will

be bet cared out if the settled rule is adhered to. Thus, an agency that changes its course 
rescinding a regulation must supply a reasoned analysis for the change beyond that which is
requied when an agency doe not act in the fit intance.

As a legally promulgated rule, the Funeral Rule is a settled course of action within the
framework of State Farm. As such, presumptive validity would require the Commission, in the
stafs view, to articulate a reasoned basis for repealing or modifying it. That basis could be on
factual or policy grounds, and could include a reasoned judgment that the Rule, or part of it, no
longer serve the public interest.

However, the staff does not agree with the NFDA and NSM to the extent they argue that, to
retain the Rule and each of its proviions, the Commsion must find that there is substantial
evidence supporting their continuation. Should the Commission decide to retain the Funeral
Rule or certain of its proviions unchanged, it would not change a settled course of action.
Rather, the Commision would be maitaining the "status quo." Thus, under State Farm it would
not need to base a decision to retain the Rule or any of its individual proviions on substantialevidence. 

Of coure, if there is evidence in the record that seriously call into question whether the
Rule or any of its particular proviions should be retained, then, in the staffs view, the
Commion should consider that evidence and indicate why that evidence does not require repeal
or narrowig of the Rule.

D. Profie of the Funeral Industry

1. Overvew

Overall, consumers spend about 5.8 bilion dollars a year45 for funeral servces at

approxiately 21 00 funeral establishments in the United States.46 In 1988, the average adult

-.-

43 State Far at 34.

44 State Far at 41-42.

45 Th estimate is consrvti because it includes Internl Revnue Servce data for only about 14 00 of the
00 exting funeral homes The doll estimate is bad on the U.s. Dept. of Commerce, Bureau of Labor Statistics

1987 Servce Annual Survey. Table 1. (Standard industrial clafication 7261. This includes establishments primarily
engaged in preparing the dead for burial , conducting funerals. and cremation.) This estimate excludes most cemeteries
and monument retailers.

46 Survey of June. 1989, Kates-Boylston Publicatinns, N, , N.Y. Kates-Boylston is the pubiisher of the American
Funeral Director magazne.

(continued..



funeral cost alost $300, excluding cemetery charges.47 With the number of deaths in the

United States around two milion a year, each funeral home averages les than one hundred
transactions a year.48 With this relatively small demand for servces , the industry acknowledges
that the number of funeral homes may be greater than the market for funeral servces would
appear to support. The NFA and the NSM assert, for example, that such "excess capacity" is
neceary because of consumers ' special needs for personalied and immediate servce.

In the intial Funeral Rule proceeding, the Commion reported that a large percentage of
funeral providers were sole proprietorships. 50 That is stil the case today. 51 Curent

inormation from the Census Bureau states that over eighty-six percent of all funeral
establishments have 9 or fewer employees.

52 According to the 1985 NFA "census" of its
membership, 75% of providers operate one facilty, and 60% have their main facility in rural
areas. 53 Seventy-six percent of funeral providers responding to an NFA survey reported in
1984 that they had four or fewer competitors in their community or market area.

(...

continued)
A funeral establishment is a physica plat frm which funeral goo and servces are sold. A funeral provder is a

persn, partnersb.p or corpration tbat sell or offers to sell funeral goo and funeral servce to the public. A funeral
provder may operate more than one funeral establishment. The number of funeral establishments appers to be
relatively stable. In 1982, the Commiion estimated that there were approxmately 2200 funeral establishments in the
United States R- 5 at 4223.

47 Hahn, HX-49 at 3, Tr. Vol. n
, 66. Me. Wendell Hahn is the President of Federated Fuoeral Dirctors of

America, Inc., a firm that provdes accunting and other finaci servces to 1 500 independent funeral homes in 30
states. The figure cited in the lex is bad on FFA's revew of arngements docments represntig nearly 10% of
the funerals conducted in 198 in the United States.

48 
See 5 at 42263; R- 14 ("Findings of the FTC Survey: V, Pine study of NFDA members, 1985) at 4

(median number of death calls wa 94). This would average out to les than tW a week. The 1985 NFDA "Census" of
its membership showed that the median number of funerals conducted wa 75. R-B.o3 at 3, 7, The staff notes that
some funeral homes handle over a thousnd ca a year whie others conduct fewer tha ten.

49 R-
9 at 33-35 ("It is necery to ha a cert amount of exce capacity built into the (fu1I1 home J faciliry

so that (the proderJ can prode satisfactory servce during peak demand times

). 

See alo B-6985 NFDA
Financil Operations Survey) at 32 (smaller funeral homes have greater ex capacity).

50 R- 5 at 4223 (bad on 1972 Census of Seleced Industries, Vol. I at 7).

51 Me. AJn Odendalh of the Small Busines Administration stated that, accrding to inormtion supplied to SBA
from the U.S. Census Bureau, in 1982 the SBA would have clasified 99.7% of the funeral establishments and
crematories in the Uniled States as small busines (les than $3.5 milion gros income per year).

52 1986 County Business Patterns. U,S, Census Bureau.
fewer employees. ld.

Fifi-eight percent of funeral establishments have four or

53 R-B.o3 at 2.

54 R- 14 at 3-4.



Vertical and horiontal integration is nonetheles occurg in the funeral industry, tyifed by
the recent and rapid growth exerienced by Servce Corp9ration International, Inc.55 There are

several other large-scale operations in the industry. 

2. Growth of Pre-need

According to many funeral servce professionals and academicians, future growth in the
fueral servce industry wi be largely in the sale of funerals before the time of need ("pre-need"
fuerals).57 The exerience of SCI, the largest fueral provider, ilustrates the industr
increased emphasis on pre-need marketing. According to the corporation s annual report of fical
1987, arangement of pre-need contracts has increased dramatically over the last few years, with
the following total annual face values (miions of dollars): $41.9 in 1983 , $72.2 in 1984, $90.9 in
1985, $107.5 in 1986, and $154.8 in 1987.56 Hillenbrand Industries, the largest manufacturer of

caskets, reportedly estimates that the funeral industry arranged 22,00 pre-need funerals in 1960
and 600 00 in 1985. Paul Showalter, a journalist and industry observer, reported that a
Hilenbrand offcial concluded that pre-need is the only means at present for funeral marketers to
increase market share. 

In response to this trend, the National Selected Morticians, the International Order of the
Golden Rule, the National Funeral Directors Asociation and several state associations have
recently established pre-need marketing programs. One analyst estimated that, with the increase
in pre-need sellng (approximately 10 new sellers of pre-need contracts in 1987 alone) and

55 U nfonunately, SCI did not submit commeot nr otherw panicipate in the Revew proceedig. SCI is the largest
cnrprate funera provder. It had approxtely 28 funeral homes and 22 cemeteries' when the Funeral Rule wa
promulgated in 1982, and now ow 372 funeral homes, 92 cemeteries, 72 flower shops. 44 crematories and the second
largest caket manufacturig company in the United States. SCI's operations cover 289 cities in 32 states. SCI recently
acquired the second largest chain, Morlan Industries. which wa less than one sixeenth SCI's size. According to industry
analysts, SCI is not the only multi nation31 and multi-state funeral provder. In recent years , several other chains have
emerged. See 9 (P, Showlter

, '

'Te Busines of Death," Ventu Maga, January 1987) at 30-36,

5. See S at 4223 ; R- 7 ("Funeral Servce in the Year 200. (part 1 & 2), Amrian HUleraJ Director
January 1988 and Febru f988, tespectivly); R-B-8 ('"e Cemetery Industry in the YeVOO. (parts 1 & 2),
Aman Cemeter, Januar 1988 and Februar 1988, respectively).

Several multi-state chain have emerged in the funera industr in recent yers. Dr. Joe Ada. director of the
National Foundation of Funeral Servce, estimates that chain operations constitute 3% of the market and are growng.
Some provders have als moved into the cemetery, crematory and pre-need business An indication of the trend to
diverscation is the Commiion s recent intervention effons to encourage state legilatures to permit combined
owership of mortuaries and cemeteries. Al, the Pre-Argement Asation of America, formerly open exclusively

to cemeteries, permtted funeral directors to join in 1987. Similarly, the Cremation Asation of North America .
recently opened membership to funeral directors.

57 See
, e,

g" 

IO (Dr. Joe Adams

, "

Preneed, Megarrend of Funeral Servce. American HUlerat Director , July
1986); R- 7 at 30,

S8 SCI annual report for fil 1987 at 10.

5. R-
9 at 30-36.



indications that venture capitalts are showig interest in funeral marketing, pre-need is liely to
continue to grow in the nex few years.

eo 
3. Increase in Choice of Cremation

In addition to the growth in pre-need sales, consumers are increasingly selecting cremation as
the means for disposition of the remain of a loved one. In 1970, the cremation rate in the
United States was 4.58%; by 1980 it had rien to 9.74%. Cremation continues to grow at a steady
rate; in 1987 it accunted overal for over 14% of all fial dispositions, and was signcantly
higher than that in many states. 51 The Cremation As' n of North America predicts that the rate
will be between 23 and 25% in the year 200.

In 1986, 879 crematories in the United States handled 300 587 cremations. 53 The
Replication Study data indicates that cremations cost, on average, approximately 37% of the cost
of a " traditional" funeral.

E. State Regulation of the Funeral Industry

1. Background

The Commion in its Statement of Basis and Purpose recogned that state action to correct
exiting industry abuses, if such action were taken, could have significant benefits over regulation
at the federallevel.65 The Commission concluded, however, that it could not rely on action at
the state level to elinate the need for a federal rule because state regulation in the past had not
addressed the problems that the Funeral Rule is designed to correct. The Commsion noted that
a review of state law submitted to the Commion in 1976, and another revew conducted in
1980, indicated that most states had not moved to establish requiements comparable,to those that
the Commsion adopted, particularly in the area of price disclosure.

2. State Law Survey Results

.. 

Id.

-.-

61 R- 20 (CAA Comment on the ANPR) at Exbits 2-4. In Florida and Caiforn, for-.ple, the cremation

rate is signficantly higher and in the Mid-West it is lowr.

6Z R- ! (CANA Propod Fmdings) at 22

63 R- 20 at Exibit 3.

64 
See Daniel, HX- l22 (BE Staff Report) at Table m. p. 7.

65 R- S at 42289 ("First, it would allocte all funeral industry regulation to one level of government (i. . the state),

potentially allowng economies in the cost of enforcing regulations. Second, it could simplify the compliance burden on
funeral provders, by givmg them a smgle source of gUIdance for ansers to their questions about their regulatory
obligations. Third, state regulators should be able better than the Commision to keep abreast of non-compliance in local
areas, and thus should be better able to enforce rule provions with maxmum effectiveness

66 Id.



The staff in 1987, as par of its preparation for the review, surveyed the states ' fueral
industry statutes, rules and regulations to discern whether state law had changed signficantly since
1980. The results indicated that, although a few additional states had adopted regulations
conceptually similar to the Commission s Funeral Rule, the majority of the states had not imposed
specifc requiements on funeral providers that were comparable to the requirements of the
Funeral Rule.

In 1987, five states - Oregon, Tennesee, Vermont, Virgia, and Wisconsin -- had

incorporated by reference the Commion s Funeral Rule into their laws. Wyoming had
incorporated the Funeral Rule s itemied pricing requirements only.

In addition, four states - Florida, New Jersey, New York and Texas -- at the time of the
staffs survey had requirements similar to those of the Commission s Rule; that is, state law: (1)
required an itemied price list; (2) imposed an anti-tyng provision; (3) required approval for
embalming; (3) provided for the availabilty of price information over the telephone; (4) required
an itemized arrangements statement; (5) prohibited requiring caskets for cremation; and (6) had
at least one prohibition againt certain misrepresentations.

69 A fifth state, Arzona. had similar
regulatory requirements, and was granted a partial exemption from the Funeral Rule. Arizona
does not, however, have an anti-tyng proviion similar to the Rule s requirement.

An additional six states in 1987 -- Caliorna, Indiana, Miesota, New Mexico, Washigton,
and West Virginia - had at least four of the requirements described above.

Several other states by 1987 had enacted various individual requirements also imposed by the
Rule. In sumary: (1) seventeen states required funeral providers to have an itemized pre-sale
price lit; (2) twenty-one states required funeral providers to gie consumers a wrtten fial
agreement; (3) twenty states required funeral providers to seek express permsion to embalm; (4)

thieen states required funeral providers to give consumers price information over the telephone;
(5) sixeen states prohibited tyng arrangements; and (6) twenty-five states prohibited
misrepresentations of legal and cemetery requirements.

-.-

., The staff betWen April and June 1987 contacted each state hord and requested a copy of the state laws
regulating the funeral transction. This revew is basd on ao analyis of thos materils.

68 The staff in performing this analysis did not apply the stringent examinmion required to determine whether

particular state laws warrant statewide exemption from the Funeral Rule. The staff thus does nOt intend to infer that a
particular stare has or has not met the criteria for exemption.

.9 The mireprentation provions we checked for were: (1) legal and cemetery requirements, (2) preservative and
protectIVe value of goo and servce, and (3) price and servces generally.



II Impact of the Rule

- A Suffciency of Review Period and Industry Compliance -
to Fully Assess the Rule s Costs and Benefits

1. ,Time Period

The Commion in its Notice of Proposed Rulemakig initiating thi review proceeding
sought public comment on the question whether there has been adequate time to fully asess the
Rule s impact on the funeral market . The NPR highlighted that threshold isue for
consideration because of the Commion s determination when it promulgated the Rule that its
effects may be evidenced more slowly than in other industries.

71 The Commission stated its

basis for that determination as follows:

As discussed previously, the purchase of a funeral is infrequent. Consequently, many
consumers will not have exposure to price lists or other provisions of the rule for many
years. Thus, the stimulus for price competition, at least initially, is likely to come from
sellers rather than buyers. The extent to which new entrants begin to compete on the
basis of price, or which exiting sellers begin to compete or advertise prices, is likely to
determne how quickly competition begi to affect the marketplace. Considering the
industry s traditional opposition to price advertising, and other constraints on price
competition and barrers to entry, it is difcult to predict how quickly such competition
will emerge.

The Commsion thus could not say when the Rule s impact would begin to be felt, but
predicted based on the record that industry s response to the Rule would likely provide the initial
impetus for increased competition more quickly than would consumers ' response. Conversely, if
the intial stimulus for price competition were to come from consumers, and not proViders, the
Rule might take longer to afect the funeral market

The Commission also recognized that the extent to which consumer behavior under the Rule
would impact the funeral market is clearly dependent on consumers ' actual use of the Rule-
required information given to them by providers. In this regard, the Commission found that
two general factors peculiar to the funeral transaction limited consumers ' ability to affect the
market through informed decision-making: (1) consumer purchases of funerals Wf.Je infrequent;

70 R- 1 at 19869, Question 5.

7t R-
5 at 42299.

7Z 
Id. at n. 3%.

7J The Commision nevertheles announced itS commitment to revew. at an early date, whether the Rule "appears
to be operating as expected (in reducing barriers to price competition and increasing consumer choice 1 or whether some
modification is required " and to consider repeal at that time "if rhe marketplace problems addressed by the rule appear
to be largely solved by mcreased competition." R- 5 at 42260 , 42299,

74 
See 5 at 42272



and (2) unlie other situations, consumers were unusualy susceptible to influence from the
funeral director s advice becaus of the unique combination of emotional stress, lack of

exerience and information, and tight time constraints.75 The Commission further determined

that a major contributor to thi latter vulnerability was the fact that consumers who went to a
funeral home prior to the Rule were not aware of prices charged (by particular funeral homes or
by funeral homes generally), the range of available goods and servces, or that choices were
available at all; as a result of funeral provider practices, consumers were unfairly denied the
opportunity to take these factors into accunt in makig decisions about funeral arrangements.

Consumers ' abilty to use the Rule-required inormation to select a funeral home or individual
goods and servce as intended by the Commion would clearly be affected, at a minimum, by the
degree of full industry compliance with the Rule.77 Given the extent of funeral consumers

vulnerabilty and their general lack of famiarity with the funeral transaction found by the
Commsion, consumers ' abilty to inquire about or use the Rule-required information also might
depend on their current degree of knowledge about their rights under the Rule, and about
funeral prices and options generally.78 The staff can thus measure, at least to some degree

consumers ' ability to exercise their rights and options under the Rule by assessing the record
evidence on the degree of consumer awareness of those rights and options and the degree of
industry Rule compliance.

The record evdence may suggest that we can not exect consumer behavior in the review
period to have changed substantially due to low consumer awareness, low industry compliance, or
some combination of those two factors. In,that case, we would be obliged to weigh accordingly
the record evidence of the Rule s current impact on consumer behavior in assessing how the Rule
is operating and in projecting how the Rule, if retained, would impact consumer behavior in the
future.79 If we can exect consumer behavior to have changed as a result of the operation of
the Rule, on the other hand, then staff would place greater weight on the face value of thatevidence. 

75 ld. at 42266. The Commision in making this finding als noted the results of resarch by experts in the fietd
suggesting that "many consumers feel guilt with respect to the decead , and view the funeral as the final oppcrtunity to
do right' by the deceasd." ld. 

-.-

76 ld. at 4227, 4229. The Commisioo found that providers ' pmctices injured c mers, in part. because they
denied consumers itemized price inormtion tbat consumers desired in making funeral arrangements. ld. at 42269.

T7 Consumers, for example, clearly would not be able to use the General Price 
Lit in chooing funeral goo and

servces unles they received it before mag thos decisions, as required by the Rule.

78 We might not be surprid 
to find, for exmple, tbat consumers' purchas of embalming has not significantly

declied since promulgation if consumers do not know tbat, under the Rule, they can decline to purchase that servce or
believe that embalming is always required by law (particularly if the Rule-required embalming dislosures are not made
before consumers choose embalming, or if embalming misrepresentations prohibited by the Rule stil occur),

79 Of course , staff in asssing how the Rule is operating will review record evdence on measures of the Rule
overall impact on the funeral market, including meaurable costs and benefits of the Rule to consumers and funeral
homes (sections II.B . C infra), the extent of price competition in the market (section II.C.! infra), and the degree to
which consumers value the Rule-required infonnation (sections II.

!. 

infra).



In either case, whether the Rule has had an opportunity to signcantly change consumer
behavior in the four-year revew period80 presents a threshold issue that must be resolved, if
possible, prior to the staffs analysis of record evidence concerning such major issues as repeal or
modifcation of the Rule or its specifc proviions. The staff in this subsection of its Report
discuses the record evidence on consumer knowledge and on the adequacy of the review period
generally, an addreses the degree of industry compliance with the Rule in the nex subsection.

Position of the Interested Partes

The AA in its Comment and Proposed Findings argues that sound decisions about the
Rule s relative costs and benefits can not be made at this time because: (1) consumers are largely
unaware of their rights under the Rule; (2) consumers are less likely to seek and use effectively
inormation they are unfamiiar with, even when it is available or provided to them; (3) the Rule
benefits would increase if consumers were more aware of their rights under the Rule; and (4) the

Rule s benefits as a result have not been fully realized, particularly with respect to Rule proviions
intended to permit substantial changes in consumer behavior, such as the required provision of
itemied price information over the telephone and in-person to faciltate comparion shopping
and informed consumer choice. 2 The AAP presented empirical research as well as expert and
lay testimonial evidence to support its position. The staff discusses that evidence below.

The NFA and NSM in their Proposed Findings, in contrast, state that the Rule s impact can
be asessed now on the basis that: (1) most funeral arrangements involve knowledgeable
consumers who have prior experience arranging funerals; (2) consumers are generally aware of
their rights under the Rule; and (3) the Commission assumed that the Rule s benefits would be
felt by thi time, so that any suggestion that adequate time has not elapsed to gauge the Rule

-.-

80 The relevnt time period is substatiall les tha four yea for tile Replication Study respondents, most of whom

arrnged funerals les tha three years after tile Rule s effective date, and signifcatly les tha two years after

publication of tile Final Staff Compliace Guidelines on July 9, 1985. Abut 72% of the study respondents arrnged a

funeral between December 1986 and Apri 30, 1987, and about 85% did so betWn December 1986 and June 30, 1987.

See Maronick, I-- 13 at 11 , Table 1 and R- 2 data tape.

81 Thes relative views concern the degree of consum r knowledge about the funeral traCtion under the Rule

and the resulting impact on the adequacy of the revew period to asess the Rule s effect on the market; they do not

address the Impact of the degree of industry compliance on that question, which staff addresses in the next subsection of
the report.

11 
See 17 (Comment) at 4, 27 and 30; R-M-6 (Rebuttal) at 19 and 51; and R- 11 (Propod Findings) at 12,

68-70 and 103.



impact is inappropriate.sa The NFA and NSM presented some testimonial evidence and
otherwe examined evidence presented by others to support their views. -

Evidence on the Extent of Consumer Knowledge

The rulemakig record contai empircal suryey evidence as well as expert and lay
testionial evidence on the degree of consumer knowledge about the Rule, its proviions, and
varous aspect of the fueral tranaction generaly.

Witneses for the AA presented the results of two national, consumer opinion telephone
survey conducted in June and November 1988 concerning, among other things, consumers
awareness of the Rule and its proviions." When asked whether they were "famiiar with the
FTC' s Funeral Rule and what it requires " 90% of the 782 respondents aged 45 and above
surveyed in the fIrst of these "Excel" surveys said " " and 10% answered "yes."as Dr. Gary
Ford, Professor of Marketing at American University, in the NFDA-NSM rebuttal submission
questioned the reliability of this Excel survey result because the question asked failed to defIne
the term "FTC" and "familiar." Dr. Ford stated that the survey as a result may substantially
under-estimate the proportion of consumers who are aware of their specifIc substantive rights
under the Rule, and advocated that a better approach would be to ask consumers about the
substantive requirements of the Rule.86 

The second Excel survey of 916 consumers aged 21 and over posed eight declarative
statements about various funeral director obligations and funeral consumer rights, and then asked
respondents to answer whether each obligation or right was "required by federal law or not. "87

83 
See 9 at t-4 and 164167; see alo R-G-5 (Funera Director Servce Asation ('FDSA') Comment), at

10; and R-G- I (Niner Comment, Ilois Funeral Directors As'n) at 3. 
The NFDA-NSM poition, however, doe not appear to accrately reflect the Commiion s stated purp 

mandating an ealy revew proceding. The Commision anounced that it could not put a time frame on exactly when
the Rule would begin to impact the funeral market. and instead predicted that the Rule would take longer to do so than
in other industries. The Commision nonetheles mandated the early revew to as whether the Rule is "operating as
expcted" in reducing barrers to price competition and increasing infonned consumer choice, or whether Rule
modfications are nece to facitate thos benefits.

-.-

84 Both survey were coducted for the AA by Interntional Communications Resarch, Inc. ("ICR ' ), a market
resarch fi as part of ICR's ongoing Exel National Telephone Omnhus Study ("Exl Survey ). Questions included

in thes Exl survey for the AA were part of a larger series of unrelated questions asked during various 'wves ' of
the Exel survey. Respondents were drawn from one or tWo saples of 1,00 indivduals (500 male and 500 female).
using a stratified, single-stage random-digit dialing saple of telephone households. See McFadden, HX-8 at Exibit C;
and Soula, HX-76 at Exbit C.

85 McFadden, HX-8 at 3 and Exibit B, Table 001.

86 R- 3 at 22. Dr. Nelsn, Director of the AA Program Department. tesl1tied thai consumers ' knowledge of
their specific rights under the Rule is more important than a general knowledge that the Rule exits, but cited thIS Excel
survey result as evdence for his statement that comparatively few consumers know anything about the Funeral Rule and
the benefits it provdes. Tr. Vol. I , 29- , HX- I at 9.

In Soula, HX-76 at Exibit D (Questionnaire).



Five of the eight statements paraphrased Rule requirements; the remaing three did not
apparently as a "control."88 A majority of respondents (54%-75%) said that, to ti!e best of their
knowledge, federal law does not require the rights and obligations actually mandated by the
Funeral Rule or said that they do not know.a9 Interestingly, respondents reported very similar

levels of "knowledge" concernng the three obligations not required by the Rule -- respondents
yes" anser- to those requirements, of course, were incorrect.90 These latter results lead the

staff to question whether the survey and questionnaire design suggested "yes" answers, which
would overstate consumers actual knowledge of their rights under the Rule.

One question in a third telephone surey conducted in July 1988 for the AA asked funeral
directors whether consumers "who cal or viit your facilty (are) aware of the Funeral Rule and its
proviions."92 Two-

thids of the respondents answered "yes" to that question.93 Ms. Rebecca

.. 

Id. Questions 2,3, , and 7 concerned, respectivly, telephone price dislosures on request, the provion of price
infnrmtion about goo and servces hefore consumer decisions are made. the provion of wrtten price lists when
consumers go to the funeral home to make arrngements (this question did nnt ask whether price lists had (0 be
provided at cenain times in the transaction. as required by the Rule, and did not distinguish among the required general,
caket and outer buril comainer price lists), cah advance mark-up dislosures, and the use of aJternative comainers for
direct cremations, aU Rule-required rights Questions I , 5 and 8, however, related to obligations or rigbts that are not
afforded by the Rule - mailing wrtten price lists on request, dislosure of an exra fee for consumer-supplied cakets
and consumers ' abilty to cacel their pre- paid funeral contract without penalty.

89 Telephnne price dislosures (24% - "yes , 43% - ' ' and 32% . ' don t know ); receipt of price information
before deciions 3re made (40% . 'yes , 29% - " " and 30% . "don t know ); receipt of wrtten price lists at the funeral
home (45% - "yes , 25% - ' ' and 28% - " don t know ); cah advnce mark-up dislosure (29% - "yes , 38% - " " and
32% - 'don t know); and us of an alterntie contaer for diect cremations (30% - "yes , 32% - ' " and 36% - "don
know). Soula, HX-76 at 3. 

The surv results als proded evdence that older consumers (aged 65 or ovr) are signcantly les likely to be
aware of the Rule s protections tban are younger consumers (aged 18-34. Id. at Exibit B, tables 00-0, 00-07.

90 Receipt of wrtten price lists by mail (28% - "yes , 38% - ' " and 33% - "don t know); dislosure of an eXtra fee

for consumer-supplied cakets (24% - "yes , 37% - " ' and 38% - "don t know ); and ability to cancel pre-paid contracts
without penalty (26% - "yes , 34% - " " and 39% - "don t know

). 

Id.

., Several aspect of the questionnaire design, in the staffs view, might cause this result: (1) the questionnaire
introductIon read to each respondent told them that they would be asked 'about rights and protections for consumers '
when they mae funeral arngements', which could suggest to some consumers that such rights eXt; (2) each question
used the compound phra " is that required by federa law QL' (emphais added); and (3) question three, which asked
whether consumers have the right to receive price informtion before they make deciions may have infuenced
respondents' ansers to the nex question, number four, which asked whether consumers have the right to receive wrtten
price lists when thev go the funeral home to make arrngements.

On tbe ntber hand, Mr. Soulas. who presnted the study for the AAP , stated that a respondent who was sure a
law exted but wa unsure whether or nnt the law wa federa would likely say ' " or "don t know to a question
"whether or not" a federal law exted. Soulas, Tr. Vol. il, 292 Mr. Soulas als testifed, howevr, that he did not
detect any confsion on the part of respondents as to whether it wa a federal law that the questionnaire wa addressing.M .

92 Ayers, HX- 108 at Exibit D , Questionnaire, Q. 3 ("Ayers Survey"), This telephone survey of funeral directors
represnting 500 funeral homes nationwide wa conducted for the AAP by National Reserch, Inc. The sample of
funera homes wa drawn randomly for the AAP from a list of over 23,00 homes compiled frm Yellow Pages and

(continued...



Ayers, however, who presented the survey results for the AA, testified that she was "surried"
by that result because it appeared to be inconsistent with .other surey eviaence and her personal
knowledge that the general public is relatively unaware of the Rule. Ms. Ayers suggested that
funeral directors "may have miinterpreted that question and answered based on whether or not
peol?le were made aware of the Funeral Rule (by the funeral director) when they called upon
them. "94

Regardles of consumers ' knowledge about the extence of "federal law," the Replication
Study of 1 00 funeral consumers provided specifc empircal evidence of the degree of consumer
knowledge about certain legal requiements for funerals and about fueral goods and servces in
general.95 When asked whether caskets are required by law when the body is to be cremated
13% of the study respondents answered incorrectly that this was definitely or probably true.
Half of the study respondents incorrectly said, when asked, that embalming is always required as a
public health measure. Finally, a simlar proportion of respondents -- 42% -- reported
incorrectly that the statement that a sealed casket (or grave vault) preserves remains for an
indefiite period of time was defitely or probably true.

A comparion of those results with the Baseline data, however, indicated that consumers
knowledge of those aspects of the funeral transaction has increased somewhat since 1981. The
BLS results were that, in 1981 , 19% of respondents thought that caskets were required for
cremation (vs. 13% in 1987), 61% said that embalmg was always required (vs. 50% in 1987), and
60% believed that a sealed casket preserved remain for an indefinite time (vs. 42% in 1987).

The results of two "focus group" studies 100 contained in the record provided further

(n.contiued) .
Trade Directories. Intervewers asked each funeral director ten questions about their exprience under the Funeral
Rule and its impact an their respective funeral practices. See HX. IOS at 1-2 and Exibits Co , HX- I09; and Ayers, Tr.
Vol. Il, 1368.

93 HX-
1OS at 3.

94 Ayers, Tr. Vol. II
, 1368- 1369.

-.-

95 The Replication Study surved the exriences and view of funeral arrngers wlarrnged a funeral in the six
months preceding the study, and not thos of the general public. The results thus may not represent the degree of
knowiedge of the population as a whale.

.. R- 2 at Table II- , p. II-85.

'Y Id.

98 Id.

.. R- 3 (Baseline Study Report) at Table 9, p. 32.

100 A " focus group" study exlores in depth consumers ' attitudes , beliefs and expriences about a particular subject

by conducting an informal, open-ended disussion among a smali number of peopie (tyically 10- 15 consumers unknown
to each ather) moderated by an unbiasd obsrver who leads (or "focuses ) the disussion within a pre-planned outline,

(continued..



information about consumer knowledge of the Rule or of funeral embalming requirementS.- In
one such study of 50 senior citizns recently conducted in the Detroit area, one person of the fity

had heard of the Funeral Rule or knew of its extence or the protections it provides to
consumers. 'o, The 30 respondents in the other study, conducted for the Commission in
November 1988 iu Baltimore, could not reach a consensus on whether embalming was an
available option or was mandatory in all cases; most respondents believed that the law required
them to have the deceased embalmed. '02

In addition to thi body of empircal data, numerous witnesses provided testimonial evidence
based on their knowledge and exerience concerng the exent of consumers ' knowledge of their
rights under the Rule and the impact that the degree of that knowledge has had on funeral
consumer and industry behavior under the Rule.

Dr. Michael Mazi, a consumer behavior/marketing research expert, '03 presented

testimonial evidence for the AA on the particular diffculties funeral consumers face in
attempting to seek and use the "new" price information provided by the Funeral Rule. In brief
Dr. Mazi testified that funeral consumers are likely distracted from seeking or using price
information, '04 even when. thev are exposed to that information. by the " internal" pressures of
time, grief, and embarrassment about consiucring cost, and the "external" pressure of a lack of
awareness of price information availability caused by industry s failure to price advertise.
Consumers as a result wil instead settle for other factors in making funeral arrangement
decisions, Dr. Mazi continued. Dr. Maz predicted, however, that consumer search for, and use

, funeral price information will likely increase, albeit slowly, as their knowledge of prices and
price information availability increases, that is, as funeral consumers develop a "frame of
reference" for using that information.'os Dr. Mazi concluded that consumers need to be better
educated" about the Funeral Rule than they are now before they will use its required information

in making funeral arrangements. '06

ulO

(...

continued)
The results are not statistically projectable to the popularion at large because the respondents are not chosn at random.
However, the results are tyically used to develop hyptheses that may be accepted or rejected on the basis of
exprience. knowledge or independent quantitalive data. Focus groups are thus WIdely usd in market research to
develop ideas or hypthese about a panicular topic. 

-.-

tOt R- 19 (Greater Detroit Memoril Socety Comment) at 1.
-:t

102 Schwarcz Opinion Centers America Inc., HX-83 at 14, Tr. Vol. Il, 46-41.

163 Dr. Maz is 
Chairman, Depanment of Marlteting, The American University. See HX-91 at 1-2 for a syopsis of

Dr. Maz' qualifications as an expen.

t04 Staff dissses the record evdence concerning the importnce of cost to funeral consumers in section II.B.
infra.

105 HX-
91 at 12- 15. 17 20-23; Tr. Vul. II. 814 , 820.

tOO Tr. Vol. il , 853.



Many witneses expressed agreement with Dr. Mazi' position that consumer awareness of
their rights under the Rule, prior to the arrangements conference, is necessary for consumers to
fully exercise those rights. Some witnesses testified that consumers fear, or are embarrassed to
initiate, price discussions or negotiations about alternative arrangements unless they know in
advance that the law stands behind them.l07 The testimony of these and other witnesses

suggests that prior knowledge may be necessary for informed consumer choice, even assuming full
industry compliance with the Rule, because consumers tend to follow funeral directors
advce; 108 this is paricularly true, witnesses testified, if consumers are made to feel "guilty" in

the fueral home because they want somethig les than traditional funeral arrangements. '09

Many of these and other participants further stated based on their knowledge and experience
that few consumers have any knowledge of their rights under the Rule

"O or of funeral prices

or available options in making arrangements. '11 Some witnesses further suggested that this lack

t07 See, e. Karkln, funeral consumer, Tr. Vol. I, 546; Dr. Reveley, former funeral director, Tr. Vol. fI. 874;
Browntein, CAFS, Tr. Vol. I. 172- 173); Comm r. Innes, Older Womens' League (" OWL"), Tr, Vol. !, 265; Dr.
Nelsn, AAP, Tr. Vol. I, 29-30; Sbowlter, funeral industry analystlbospice counslor, Tr. Vol. 11. 144, 151; Purdy,

CANA, Tr. Vol. fI, 166; Snyder, West Coat Director, Consumers Union ("CU"), Tr. Vol. II, 1262; Clark, Arkans
Attorney Genera, Tr. Vol. II, 38-39; Wertbeimer, Nat' Acdemy for Elder Law Attorneys ("NAEL"), Tr. Vol. fI. 984;
Giesberg, Nat l As'n of Consumer Agency Admiistrators ("NACAA"), Tr. Vol. II , 1140-1141; and Sommer, Professr
of Psycbology and Director, Center for Consumer Resarcb, Univ. of Cal. at Davi, Tr. Vol. II, 657.

tOO See , e. Karkl, Tr, Vol. I, 544545 (wouid bave followed funeral director's suggestions witbout prior knowledge
of rights); Keith, funeral director (for NFDA), Tr. Vol. II, 1487 (consumers asume funeral director will pick-and-choose

from price lit); Kruse, funeral dictor, Tr. Vol. 11, 21 (funeral directors make tbe cboices for families); and Bates,
Exc. Dir., NSM, Tr. Vol. I, 66 (consumers tend to avoid dealig witb the mechacs of burial; funeral director could, if
be cbos, tae advntage of consumeis in proc of selecing funera goo and servce). see Neel,
cemeterin/funera director, Tr. Vol. I, 631 and Prof. Sommer, Tr. Vol. II, 647-6 (said-'yes" when asked on cross-
exmiation by industry counsl wbether Rule isn t "self-enforcing" so tbat consumers' prior knowledge of tbe Rule , or
their rights thereunder, are unnecessry to receipt of its benefits).

109 See
, e, Karldin. Tr. Vol. I , 538, 534; Dr. Reveley, former funeral director. Tr. Vol. Il. 881; and Showalter, Tr.

Vol. 11. 151.

no See , e. Mesr, trade embalmer, R-F-6 (Comment) at 1; Carlsn, authornecturer, HX-22 at 7 (most of the
100 audiences spoken to nevr heard of tbe Rule); Blake, Memorial Socety of Door COUl Wisonsin, Tr. Vol. 11.

1119; Rouillard, CaIi Rural Legal Asistance Foundation ("CRLA), Tr. Vol. II, 130344); Rev. Wasielewki, Inter-
Faitb Funerallnormation Commttee, Pboeni Tr. Vol. Il, 1619; Kiein, consumer member, New York State Funeral
Directing Atry Board ("NYSFDAB"), Tr. Vol. 11, 106 (consumers don t exct a GPL at tbe begining of
argements or know tbat it s requird); Botimer, Pboeni funeral director, Tr. Vol. II, 1283; Bar, Kans state
represntative, Tr. Vol. II, 1537; Klugmn, President, California Fed'n of Funeral and Memoril Soceties, Tr. Vol. II
924 931; Rev. Bell, Inter-Faitb Minitries of Wichita, Tr. Vol. II , 232, 247-248 (consumers and clergy are unaware);
Clak, Atle AG., Tr. Vol. II, 38 (most consumers are uneducated about tbe Rule, and are surprid tbat tbey can get
price inormation over the phone); Rev. Dr. Biddle, Tr. Vol. II, 312, 337 (even "informed" consumers are unaware);
Elvig, California State Cemetery Board, Tr. Vol. II, 439; Dr. Reveley, former funeral director, Tr. Vol. II, 879;
Showlter. Tr. Vol. 11, 105; Neel, Pittsburgh funeral director/cemeterian, Tr. Vol. I, 631; and CAFS, R-
(Comment) at 2.

II See , e.

g" 

Hennessy, FDSA Tr. Vol. 11, 994 (options); Showalter, Tr. Vol. II, 105 , 107 , 126- 127 (prIces/options -
consumers don t have basic knowledge to disminate betWeen products and servces or know what to ask, or that a
funeral is an item that one can price-shop for); SW Florida Funeral and Memorial Socety, R-F-6 at 6

(continued...



of awarenes leads to low compliance levels "2 increased expenditures 11 and low levels of

shopping.'" Many witneses and other rulemakig paricipants concluded that, aJ a result of

111

(..

continued)
(purcha/embalmg options and availabilty of published price data); Neel, funeral director/cemeterian. R- 1 at 1

(options); Calsn, author, Tr. Vol. I, 516, 524 (options - consumers are ditisfied when tbey learn tbat tbey had a
cboice); Nelsn, PAA Tr. VoL II, 22, 233 (priceoptions especily the les exnsive nptions); Prof. Sommer, Center
for Consumer Resrcb. Tr. Vol. II , 617, 624, 628.029 (locl or national price becaus no publisbed price dataprices);
Schwarcz foc group, Tr. Vol. II, 46 (embalming option); Blake, memorial soety, Tr. Vol. II, 1109, 1119, 1131
(options generally/cremation optionsdeclintion options); Wertheimer, NAEL, Tr. Vol. II, 96 ( options - consumers
blame their inexrience for lack of knowledge); Clak, Ark. AG., Tr. Vol. II, 38; Buchana, President, CAS, Tr.
Vol. II, 1107 (options); Dr. Biddle, Tr. VoL II, 347 (options); Klein, NYSFDAB, Tr. Vol. II, 106, 1082 (don t' know
what to ask over the phone/memoril soeties ext to incras consumers' awarenes of funeral options); Graf,
cemeterian, Tr. Vol. II 625 (don t know tbey ca move the rema if they wanted to); Snyder, CU, Tr. Vol. II , 1261

(options); Botimer, funeral director, Tr. Vol. II, t28, 1289, 1311 (price vance/options); Rev; wasieleWki, Tr. Vol.
, 1620, 1634-1635 (caket pricesprice varice); Bejarno, funeral consumer, Tr. Vol. II 1588, 1597 (price variance);

and Dr. Reveley, former funeral director, Tr. Vol. Il, 898 (optionscremation options). 8w see Yurs, funeral director
(for NFA), Tr. Vol. II, 559 (consumers \\tb prior exrience will have some idea of funeral costs); and Hahn,
Federated Funeral Directors of America (' FFA"), Tr. Vol. II, 709 (consumers are no more aware of prices because
they don t price shop).

112 Mesr, trade embalmer, R-F-6 at 1 (and erroneous impresion that complince has been succesful); Memorial
Socety of Northern Virgiia (compliance will occur when consumers are awre enough to demand it); Browtein
CAFS, Tr. VoL I, 165 (consumers ca not demad informtion abead of time when they ar JIware of tbeir rights);

Klein, NYSFDAB, Tr. Vol. II, 1049 (uneducated consumers do not exct it); Showlter, Tr. Vol. II, 102 105 , 151; and
Kald, funeral consumer, Tr. Vol. I, 536 (got GPL becaus she asked for it).

11 Kakl Tr. Vol. I, 538, 544545 (without knowng rightS, will yield to funeral diector preure to spend more);

Dr. Reveley, Tr. Vol. II, 881 (funera diector preure when consumer desires les than the traditional servce);
Showlter, Tr. Vol. II 151 (funeral director presure); Nelsn, PAA Tr. Vol. II, 189 232-233 (ai of ' emotional
overspending previl in 95% of arngements knowledge of les exnsive alternaties neces to resist funeral
directors' offer of ' the fiest'); and Botimer, funera director, Tr. Vol. II, 126, 128 (funeral diectors don t correct
consumers ' misimpresion from telephone inquires that the ' servce charge" represnts the entire funeral cost; consumers
are 'programmed" to believe 'decent" funerais have to be expnsive); and Bejarno. funeral consumer, Tr. Vol. II, 1588
1597 (lack of knowledge of price variance led to expnsive pre-need purchas).

114 See , e. Showalter, Tr. Vol. II, 126 (consumers don t think that funerals can be price.shopped); Nelsn, PAA
197, 218, 230; Rev. Wasielewski, Tr. Vol. II, 1634, (consumers will not shop if they don t know that prices vary); and
Bejarno, Tr. Vol. II. 1594.



these factors, more time is needed to fuy asess the Rule s potential benefits,
"5 and that those

benefits wi liely increase over time as consumers ' knowledge increases)18

The NFA and NSM in their Proposed Findings argue that consumers ' knowledge about
funeral arrangements is enhanced because many consumers have prior arrangements experience
or are accompanied by others who may have such experience when they make arrangements.
The NFDA and NSM cite in support of their point the Replication Study findings that 63% of
respondents reported prior arrangements exerience and that two-thirds of arrangements involve
three or more consumers.

The reliable record evidence, however, appears to support opposite conclusions -- that
consumer "exerience" in making funeral arrangements is stil low by any measure, and that
regardless of the level of exerience, that experience does not necessariy translate into consumer
familiarity" with the funeral transaction (or with the information required by the Rule ).
Th-six percent of the Replication Study respondents reported that they had no prior
exerience arranging funerals. Another 30% said that they had participated in planning

lIS See , e.g. Comm r Jones, OWL Tr, r. 26265; Klein, NYSFDAB, HX-63 at 8; Consumers Union , R-
(Comment) at 2-5; Snyder, CU, Tr. Vol. il, 1221-122 1245 (much longer period of time is necessry, like 12-year state
sunst laws); Rouil, CR, Tr. Vol. il, 1343-134; Giesberg, NACAA Tr. Vol. il, 1163-1164; Groenenbom
funeral consumer, R-F-6 at 4; Blae, memori soety, Tr. Vol. II, 1115; Rev. Bell, Tr. Vol. il, 232; CAS, R-
(Commeot) at 2; Neel, funeral diecor, Tr. Vol. I, 567 (wi take 5-10 ye before Rule actuall takes effect); Barr,
Kans state represntati, Tr. Vol. il, 1512 (state sunst is 7 years; revew of Funeral Rule should be longer than
that - another seeo yers); Dr. Revelcy, Tr. Vol. il, 873, 879, 887 (consumers unaware of aspects of Tex ' Funeral
Rule ten years later. will take more than four years to dispel myths that cakets and embalming preserve the boy);
Wertheimer, NAEL, Tr. Vol. il, 984 (Rule s impact is JUSt begig); Giesberg, NACAA Tr. Vol. Il. 1136

preventive nature of the Rule is hampered by the lack of viibility of the isue" prior to need); Dr. Biddle, Tr, Vol. II,
310, 331; and Prof. Sommer, Tr. Vol. II, 639 (inequency of purchas and tabo/represion about death increases the
time necery for consumers to benefit from the Rule). Bu see FDSA, R- 5 at 10 (6 million funerals since

promulgation, medi publicity and funeral home compliance makes enough time to judge the Rule s impact); Ninker, Il.
Fun. Dir. As' n, R- I at 3; Peirn, funeral director, R- I at I; and Topinka, Ilinois state senator, Tr. Vol. 11 83.

-.-

116 See, e. Dr. Barnow, ecnomit (for AM), Tr; Vol. r, 882; Rev. Bell, Tr. VcII 239; Klein, NYSFDAB, Tr.
Vol. II 1061); Browntein, CAS, Tr. Vol. I, 172-173; Dr. Nelsn, AAP, Tr. Vol. I, 16; Snyder, CU, Tr. Vol. II
122, 124; Oark, Ark. A.G., Tr. Vol. il, 9; and Prof. Sommer, Tr. Vol. il, 628-629.

117 See 
9 at 1-

With rega to group arrngements the Commion when it decided to isue the Rule recogned that funeral
arrngements are tyically made in groups, but concluded that, while tht fact may make the arrngements exrience
les diffcult, the other group members are likely to be as emotionall distresd and disdvantaged as the persn with
primary responsibility for making the arrngements decisions. SeeR- (SBP) at 42265 , n. 59.

118 
See 9 at 1-2, Findings #2 and #4.

11. As the staff discussd earlier in this section, however, consumer knowledge of funeral requirements and the value
of funeral goo has increasd somewhat under the Rule.



arrangements once before. The remaing thid said they had done so twce before or- more. 120

Those results also tell us little about the depth of respondents ' prior exerience. The study
question simply asked how many other times respondents "participated in planning funeral

arrangements " and did not ask what that participation involved.
'2' We do not know as a result

whether respondents ' prior exerience involved makig many or few of the required arrangements
decisions, or whether respondents actually participated in a funeral arrangements conference with
the funeral director. The Excel study results indicate, as one might expect, that stil fewer
consumers -- about 15.5% - have made arrangements for a funeral or burial since promulgation
of the Rule. '22

Analysis of that empircal evdence concerning the experience of funeral consumers also
demonstrates that, at least to date, funeral arangers with one, two or even four prior experiences
in planng funerals do not necesariy gain increased levels of knowledge about the funeral
transaction. Recall that 50% of the Replication Study respondents all of whom had arranged a
funeral a t least once ported incorrectly that embalming was always required as a public health
measure. And 42% of the respondent arrangers said incorrectly that a sealed casket/vault
preserves remains for an indefinite time. Similarly, a large majority of the Excel study
respondents reported their lack of knowledge that the Rule s protections are required by federal

law, although some of those respondents had arranged funerals under the Rule.

Finally, Bureau of Economics staff performed an analysis of the Replication Study data to
determine whether there was any link between respondents ' degree of experience in makig
funeral arrangements (Question 10. of the study) and their level of knowledge about the funeral
transaction (Question 55). '23 BE staff divided respondents into two categories -- those with

arrangements experience prior to the one surveyed and those without such prior exerience. 

staff then performed a chi-squared statistical test to determine whether there was any relationship
between those two categories and their answers to Question 55. BE staff found no link between
the degree of respondents' reported prior experience and their level of knowledge. '24

120 Eighleen percent said twce, 8% three times, and 7% four or mnre times. R- 2 al II- , TabLe II-7. The staff
nO!es that because the RS surveyed recenl funeral arrgers. and nO! the general pubLic. the level of respondents' prior

exprience may nOl be represntative of the population as a whole. The Commision found, for exple. that. at the
time il promulgaled the Rule, about 50% of the adult population had nevr arrnged a funeral and anolher quarter had
done so only once. See 5 (SBP) at 4225. The record doe nOl contain a current survey of the general public
degree of exrience in makig funeral arrgements.

-.-

12 R- 2, Appendi Questionnaie (Question 10.

In 
See Soula, HX-76 at 3. About 4% of repondents al said that they had made arrngements for a cremation

in the last four years, but the staff can nO! add that proporton to the 15.5% who said they arrnged funerals;burials
because it is nO! clear from the results that different respondents ansered the tWO questions

123 Question 55 wa the question that asked respondeots to report, among other things. whether embalming is

required by law and whether a sealed caket/vuLt presrv remains indefinitely.

lZ4 R-
2 data tapes; for one question involving whether a grave liner prevents the ground from sinking, those w1th

prior experience were more likely to say Udefinitely true" or "definitely false" -- they were more certain but not more
than those without that exrience. See also Drs. Nelsn, Tr. VoL. I, 41 and Maz. HX.91 at 20-22. who testified

that the tWo to four times that most people make funeral arrngements does nO! provde a high degree of exrience,
(continued...



StatY Conclusion

The staff concludes from its review of the record evidence that consumers ' knowledge of their

rights under the Rule and of prices, price variance and funeral options generally has not
subs antially changed. The evidence, on balance, demonstrates that consumers overall are stil
unfamiar with the funeral transaction, although their knowledge of casket for cremation and
embalmg requirements has increased slightly since 1981. That finding is consistent with the
Commion s prediction that the Rule may take longer to affect the market than in other
industries because funeral are an inequent purchase.

The evidence demonstrating that consumers generally are not familiar with their rights under
the Funeral Rule indicates a clear need for consumer education. The staff thus recommends that
the Commission increase its consumer education efforts regarding the Rule, and intends to assist

the Diviions of Marketing Practices and Consumer and Business Education in those efforts.

As discussed at the outset of this section, the extent to which we can expect significant
changes in this market is also necessarily dependent on the degree of full industry compliance
with the Rule. The staff addresses that issue below.

2. Industry Compliance

Intruction

The Commission mandated this early review " to ensure that there is a need to continue the
rule after it has had an opportunity to work in the marketplace. If the rule operates as expected
there should be increased competition in the market which may obviate the need for continued
federal intervention. .,25 The staff presumes that the Commion in So defiing the review
purpose assumed that the Rule would require some reasonable level of Industry compliance in
order to accomplish its goal -- to reduce exiting barrers to price competition and facilitate
informed consumer choice.

At the time that the Commission issued the NPR, however, the initial BCP and BE staff
report had presented empirical evidence from the Replication Study data indicating that 31 
(and perhaps less) of funeral providers are simultaneously complying with four of the Rule s most

important requirements. Those Rule proviions require the proviion .Qimely General Price

List and a properly itemized statement of items selected ' final statement ), and prohibit

misrepresentations about embalming and casket for cremation requirements. The data also

indicated that, although two-thirds of consumers receive a GPL sometime in the transaction,
about one-quarter of consumers get the GPL at the beginning of funeral arrangements

lZ4

( ..,

continued)
and that consumers often take considerable time ro develop the frame of reference" they need far using new

information. even when expd to it.

125 R-
5 at 42299.



disusions, as requied by the Rule. '26 The GPL is the key Rule-required document for
implementing the Rule s remedial price and information disclosure proviions.

The Commission in the NPR subsequently stated that, in judging whether the Rule warrants
repeal or retention, it would consider .whether the Rule itself is suffciently in place in the
market" to p rmt a full assessment of the Rule s costs and benefits. '27 The Commision thus
sought specifc comment on whether the Replication Study data accurately reflects the actual
level of industry compliance, and, if so, whether that level is sufcient to fairly evaluate the Rule
impact on funeral consumers and funeral providers. '28

The staf in thi section of its Report revews the record evidence on those compliance
questions to determe the degree to which the Rule has had the opportunity to benefit
consumers, the degree to which funeral providers have provided a stimulus for increased
competition by complying with the Rule, and whether funeral provider compliance is suffcient to
permt sound judgments about the Rule s costs and benefits to consumers and funeral providers.

Replication and Gallup Study Data

The Replication Study'29 and the AA' s Gallup Study '30 provide the most

comprehensive and reliable record evidence on the degree of industry compliance with the
Funeral Rule. 131 The results of these two surveys represent the only systematic, empircal data

available on the level of industry compliance nationwide. The Replication Study surveyed the
experiences of 1 004 consumers who arranged funerals in the period December, 1986 - June

1'1 
See l (NPR) at 1986. As noted in tbe intia staffrepnn and disd infr, tbe overall 31% industry

complice figure repnned in the NPR necely overstates compliance becaus it doe not consder all of tbe Rule
provions. The 31% compliance levl (with four of tbe Rule s "core" proons), for e.mple, dr-Ops t9 15% wben
compliance with tbe GPL timing provion is viewed strictly - when respnndents repnned tbat tbey rece ived the GPL i!
or near the besrnning of arrngementS disssions. the tie specifically required by the Rule, as oppod to "early" in the
discusions (at lbe begiing of sometime after disssions had begun but before selection of tbe caket/container).

121 R- l at 1986.

128 ld. at 19869, Question 4.

-.-

I" The staff diss in detail the purp and design of the Commion . Replication Study in Section I.B supra.

130 The Gallup Organition ("Gallup ) Study in 1988 surved a represntativ national saple of 675 adults
residing in telepbnne bousebolds with someone 45 or older who arrnged a funeral with tbe 18 months preceding tbe
October 12-November 1 survey. Lie tbe Replicatioo Study, tbe Galup Study surved consumer exriences under the
Rule in sbopping for and chooing funeral goo and servce, including the exent of industry compliance. The survey
sample wa dra from a propnnionate, stratied radom-digit-dial telepbone sample of all telepbone exchanges in tbe
continental U. , and from a second represntative saple of telepbone numbers of bouseholds wbere someone age 45
or older bad been previously intervewed by Gallup during 1988 for one of Gallup s pnlitical pnlls Dr, Diane Colasanto
a Sociologist and Senior Vice-President of Gallup, supervised the development and implementation of the survey and
presented the results for the AAP at tbe hearings. ColastO, HX-6 at Exibit B, pp. 1 , 23-25, and Questionn3lre,

131 The Gallup Study is less comprebensive than tbe Replication Study because it did not include questions

concerning funeral provder compliance with tbe Rule s telepbone proviions or thos provions tbat prohibit
misrepresentation of embalming and caket for cremation requirements.



1987. The Gaup Study surveyed simar experiences of 675 funeral arrangers for the period
April, 1987 - October, 1988. The staff below revews the. study data first -m term of providers
compliance with individual proviions of the Rule, and then in term of the overall level of
industry compliance with the various Rule proviions simultaneously (i.e., "Rule compliance

Industr Complince With Individual Prvisions

Results from the Replication 132 and Gallup Studies provided largely simar, systematic
evidence of industry compliance with the Rule s proviions individually. About two-thids of the
respondents in both studies reported receiving a GPL sometime durig the arrangements at the
funeral home. '33 Of those RS respondents who received a GPL , however, 62% said, when
asked, that the provider offered them the GPL "to keep;"'34 42% of the RS respondents (68%

x 62%) thus reported that providers gave them a GPL for retention, as the Rule requires. More
importantly, the RS data provided evidence that 23% of RS respondents received a GPL at the
outset of funeral arrangements discussions, in accordance with the Rule s requirements. '35

With respect to the Casket Price List ("CPL"), 50% of the Gallup Study respondents who
purchased a casket reported that they were "shown or given a wrtten price list for caskets" before
they looked at the ones on display, as the Rule requires. '36 Similarly, of those RS respondents

who bought a casket, 70% reported receivig itemied casket price information in some form, but
47% of those who said they were shown a "separate" CPL reported seeing it before they were
shown the caskets; about half said that they saw a GPL, which may include the CPL in lieu of a
separate list, before they selected a casket. '37 Of those RS respondents who purchased an

outer burial container (a grave lier or burial vault), 67% reported receivig itemized container
price information as part of the GPL or separately, but 65% who said that they were shown a

131 The Replication Study compliance results are reported in the Market Facts Report (R- 2) for the full study

sample and in the BE staffs revd report (HX- I22) for thos respondents who said that they went to the funeral home
to make arrngements (86 of 1,00 consumers). The staff cites both sources as appropriate in the disussion below.

133 HX- I22 at 19 (68% compliance, 23% non-eompliance); Colasnto, HX-6, Exhit B. Tahulations, at 27 (64%comply, 31 % non-eomply). 

-.-

134 R- 2 at IV -4. The Gallup study did not ask this question. '

135 HX-I22 at Table VI, p. 20. AnOther 26% reported tbat they gOt the GPL after disssions had begun but
before selection of the caket or container. Id.

136 HX-6, Ex B, Tabs, p. 35; Colasto, Tr. Vol. Il, 57 (45% said they did nOt receive a CPL at that time), The
Rule requires thai provders give the CPL to consumers "at the beging of disussion of, but in any event before
showng cakets." The required caket price lit may be included in the G PL, contaed in a separate lit, or displayed
clearly and conspicuously in nOteboks, binders, or chart.

137 HX-
122 at Table VIII, p. 20, 22 R- 2 at IV-5. BE stan suggests that the CPL compliance results understate

actual compliance because it is nOt clear that the Replication Study respondents included CPLs contained in binders or
nOteboks in responding to the question whether they were show a "separate list" of caket prices. Daniel, Tr. Vol. I
100, The Gallup Study results, hower, which als evdenced 50% compliance with the CPL provion, appears to
provde increasd reliabilty to the RS fiding because they coincide with the RS results.



separate' price lit for containers said they saw it before being shown the containers, in

compliance with the Rule.138

Both studies also reported similar results regarding the fmal statement of goods and servces
and selected. Eighty percent of the RS respondents and 82% of the Gallup respondents reported
receiving a wrtten fial statement at the end of the arrangements conference. '39 Seventy-seven
percent of the Gallup respondents, when asked, fuher said that the statement was itemized for
each servce selected.'40 However, 62% of those RS respondents who purchased on an item-
by-item basis received such an itemied fial statement, in compliance with Rule. '4'

Fifty percent of the RS respondents and 47% of the Gallup respondents who purchased
embalmg servces said that the funeral provider asked them for prior embalmng permsion, as

required by the Rule.
'42 Of those RS respondents who were asked , 58% said that the funeral

director used the term "embalm(ing)" in making the request, in compliance with the Rule, and
26% said that more general term were used. ''' Overall, 63% of the RS respondents who said
that the deceased was embalmed reported giving authorition for that procedure sometime in the
transaction. 144

.:)

138 HX- I22 at 22 R- 2 at N-6. The Gallup Study did not contain a question on tbe timing of tbe outer burial
container price list. but 80% of the respondents wbo boght a container reponed receiving a price list for tbose items
sometime in tbe transctioo. HX-6, EX B, Tabs, p.47.

tJ' HX- I22 at Table 9, p. 23 (13% did not get a final statement); HX-6, EX B , Tabs, p. 59 (15% did not receive
compliance).

t40 
Id. at 61.

t41 HX- I22 at Table X, p. 24 (30% did not get tbat degree of complice). The Gallup data wa not simrly
refied to permit thi funber analysis

t42 R-
2 at 7; HX-6. Ex, B, Tabs, p. 57. Twenty-six percent of tbe RS respondents and 37% of tbe Gallup

respondents said tbat tbey were not asked, and, respectively, 24% and 17% of tbe respondents could not remember;
actual compliance with this provion could . tbus be substantially bigher or lower tban tbese ligures suggest.

BCP Offce of Impact Evaluation staff, bowever, proded evdence suggesting tbat consumer recall on thi isue wa
- not inccrate due to the lengtb of time betWeen tbe surv and respondents' funera arngem l)r. Maronick'

Table 2' in hi prepared statement revealed tbat RS respondents' aners to tbe question wbether funeral directOrs
requested prior embalming permion do not signcantly cbange wben respondents wbo anred withi 3 months of
their arrngements are compared witb tbos who ansered within 9 montbs. HX- 13 at Table 2, p. 14. Calculations
basd on tbe study data tape sbow tbat none of tbe differences in any of tbe respons categories reponed in tbat Table
2 are statistically significant. R- 2 data tape. 

Thes data, lie thos regarding compliance witb telepbone price dilosures, price lists and statements of items
selected, are not compaed to tbe related Basline Study results becaus tbos latter reults bave been seriously

questioned as an indicator of industr practices in 1981-82. See tbe staffs disssion of tbis isue in Section I.B. supr.

143 R.
2 at 

t44 
Id. at Table II-42, p. II-6 (11 % did not give autboriztion, and 26% could nOt remember). The Rule permits

a provder to cbarge for embalming if prior permision can not be obtained after exerciing due diligence , tbe prOVder

bas no reasn to believe tbat tbe family doe not want embalming, and tbe provider obtains subsquent autborItion.



The Replication and Gallup Studies also provided systematic evidence on industry compliance
with different Rule ' proviions prohibiting mirepresentations about funeral goods and servces.
With respect to embalming representations, 16% of those- RS respondents who went to the
funeral home and purchased embalming reported receiving one or more of the following three
representations prohibited by the Rule: (1) embalming is always required by law; (2) embalming is
reqQired by law to protect the funeral home staff from disease; and (3) embalmg is required by

the funeral home. '45 Six percent of the respondents alo said that they were told that
embalg would preserve the body for a long or indefinite time. 

'46 The RS results further

indicate that as many as 12% of the respondents may have received one or more
mirepresentations concerng embalng requirements prior to cremations. '47 Eighteen
percent of the RS respondents also said that funeral directors claimed that an outer burial
container was required by law, in apparent violation of the Rule.

'48 Finally, of those RS

respondents who purchased cremations, 7% said that providers they used stated that a casket was
required. '49

The Gallup Study asked respondents several questions concerning information they received
from the funeral provider on the protective features of caskets and outer burial containers.

'5o

Thirt percent of those 471 respondents who purchased a casket and were given that information
reported that they were told that the casket would help preserve the body indefinitely. Similarly,

14. R- 2 data tape, Question 39; R- 2 at IV-S. BE staff used these three response categDries in its "COMPLY 1
and 2" indices of compliance diussd later in thi section of the Report.

Ten percnt of the 1981 BLS respondents sad tbat they received one of the fi! two mISrepresentations lited

aboe. R- 3 at 58, Tahle 25. Comparin of the RS and BLS data on thi compliance isue is difcult because the
questions in the two survey are not entiely compahle on the isue of whether embalming wa did; the RS asked
wbat the funeral director said about whether embalming "w or wa not required," whereas the BLS asked what the
director sad concerng whether embaming "is or is not required by law in your state.

" -

t46 Id.

t47 The study subjects reported that providers made the foliDwing four 
tys Df prohibited representatlDns

cDncerning tbat isue: (1) embalming is always required by law (4%); (2) embalming is required by law to protect the
funeral home staff from dis where cremation doe not occur until after a viewing (2%); (3) embalmig is required by
the funeral home (4%); and (4) embalming isrequired by the funeral home to which the boy is to be shipped (2%), R-

2 data tape, Question 54; R- 2 at IV -S. Ten percent of the BLS respondents gave th ansers. but the two

questions again differed in the sae manner as the general embaling question, disu at note 145 supra.

t48 R- 2 data tape Question 49. "Trteen perCent of the BLS respondents anwered that way. R- 3 at 73. Table

33 A Again. the two surv questions were not entiely compable. The RS asked what the director said about the
propertescapabilities Df the vaull/er," wherea the BLS asked wbat wa said "about the vauitllner.

No state or locl requirements for outer burial containers ext in most areas of the country, but most cemeteries
ask that a container be usd to keep the surface of the grve from sinkig.

14. R-
2 at IV-S. While 26% of the 1981 BLS respondents reported that apparent Rule viDlation, that figure may

be overstated because, unlike the RS. the BLS question did not include a respons categDry permitting the cDmpliant
statement that an unfinished woo bo (an alternative container that is arguably a type of caket) was required. Eleven
percent Df the 1987 respondents ansered the question that way.

ISO 
See HX-6, Exibit B, Questionnaire (Qs. 20-22 and 26-27.



33% of those 319 respondents who purchased an outer burial container and were provided such
inormation said that they were told that the container would help preserve the body
i?d fiitely. '51

Finally, the Replication Study data provided some evidence on industry compliance with the
Rule s telephone disclosure proviions. Market Facts cautioned in its report, however, that "care
must be exerf:ised in interpreting the results " because the number of respondents who reported
discusing price inormation over the telephone is small '52 About half (49)% of the 93 RS

respondents who called the fueral home and asked about funeral "prices, term, or conditions
reported that the provider disclosed that price inormation was available over the phone, or
offered to discus funeral price without being asked to do so, in compliance with the Rule. ,sa
Of the 82 intances where respondents specifically asked the funeral home used (52 arrangers) or
another home (16 "shoppers ) for certain price information, respondents reported that they did
not receive the requested information 6% of the time (5 of 82). '54 BE staff concluded from

thi data that, the small sample sizes notwthstanding, the results suggest high compliance with the
Rule s telephone proviions. '55

The rulemaking record contains much other evidence on the level of industry compliance with
the Rule s individual proviions that, viewed as a whole, suggested a fairly high degree of
compliance with the telephone price request disclosure proviion and varyng rates of compliance
with the price list and other proviions. '56 That evidence , however, is largely anecdotal or

151 Colasmo. HX-6, Exbit B, Tabs, pp. 43, 53; Tr. Vol. Il, 58.

ISZ R- 2 at 11- , 11-31.

1S3 R- 2 at Table I1-26, p. I1-36; 22% reported tbat tbey did Dot receive tbi dislosure, aDd 29% could DO!
remember. Id. 

Using a slightly different data ba, BE staff found tbat 51% of respondents received compliance, 20% did nO!, and
31 % did nO! recalL BE staff furtber concluded tbat excluding from tbe analysis thos who could not recall increaes the
compliance rate to about 72%. HX- I22 at 16- 17.

154 HX-
l22 at 17.

155 Id.

-.-

156 See , e. Consumers Union, R- 21 a! 15-16 (1988 'undercer" survey by Uni. of Texarketing clas of

compliance with Tex and FTC Rules suggested at leat one violation overall by 22% of bomes contacted aDd by 57%
of homes "vited' ); Dr. Nelsn, AAP, Tr. Vol. I, 49-50 (1984 AA/CAFS surv indicating bigh compliance
with telephone price request and GPL proions); Hennes, Tr. Vol. II, 980-981 (1985 survey of asation members
suggested 50% compliance with price list content provions); Denenberg, R- 1 at 1 (1987 "undercover" shopper survey
of 11 Delaware Valey funeral bomes indicated none gave timely GPL and all misrepresnted embalmig requirements);
CAFS, R- 12 at Ex1; Browtein, CAS, Tr. VoL I, 166167 (1988 surv of 139 memoril soety offciais
suggesting varyng degrees of compliance problems, in desnding order, witb sbowng least exnsive caket, ging the
GPL, truthfully disclosing legal requirements, and makig telephone price dislosures); Showalter , journalist , Tr. VoL II,
101 , 138, 142 (two surveys for the Knas City Tuns in 1984 and 1985 suggeSted most complied with telephone price
request disclosure, and lower GPL compliance in '85 than in '84 - one-thid of Kans City providers surveyed could not
readily find their GPL); Klein, NY State Funeral Directing Advisry Board. Tr. VoL II. 1090 (1984 memonal soctety
survey of Rochester funeral homes indicated many directors filled in the GPL price only when a GPL was requested);

. (continued...



contain the results of varous sureys that included obvious methodological flaws, lacked
underlyig data, or were limited in scope of questions asked or markets surveyed. The staff as a
result does not rely on that evidence to draw inferences about the extent of industry-wide
compliance with the Funeral Rule. 's7

, Overall fudustr Compliance

The staf recognes the importance of knowig the degree to which providers are complyig
with individual proviions of the Rule. Any analysis of overal industry compliance must begi
with that data. The level of compliance with individual Rule proviions may also signal problem
areas that warant attention in the form of increased enforcement effort or Rule modifications to
reduce unecesary compliance burdens that may result from provider miunderstanding 'of their
obligations.

However, in the staffs view, the overall level of simultaneous industry compliance with the
Rule s proviions is the more appropriate measure in assessing the Rule s overall market impact.
Many of the Rule s key proviions work in tandem to ensure that consumers receive the intended
informational benefits. The itemized general price list and final statement requirements , for
example, work together to ensure that consumers can decline unwanted items and are charged
only for those items selected. The misrepresentation proviions also ensure that consumers can
use the information provided by the GPL and fmal statement without deceptive representations
about funeral requirements. High levels of compliance with the fial statement obligation may
thus be of little analytical value in reviewig the Rule s overall impact if a minority of providers
give consumers a timely GPL, or if consumers receive misrepresentations. The Rule s ability to
effect changes in the funeral market is thus likely dependent, at the least, on the degree to which
there is overall industry compliance with the Rule s pricipal requirements simultaneouslv.

"Idices" of Overall Compliance

Two approaches for measuring the degree of overall industry compliance with the Rule were
presented for the record. The first was provided by the Bureau of Economics staff in its analysis
of the Replication Study data. BE staff constructed and used a "comply" variable ("COMPLY 2"

-.-

I"' (n.continued)
Schwarc Opinon Centers America, Tr. Vol. II 461 (many of 30 foc group members show a GPL did nor
remember seeing one al their recenl arrngements but did recall receivg fina stalement); Perguson, memorial soety,
Tr. Vol. il, 1217 (1987 survey of Seatlle funeral homes found 1 of 8 did not gie suffcienl price informalion over the
lelephOne); Piersn, R- l at 4, Bolier, Tr. Vol. il, 12901291 , and Hennes, Tr. Vol. II, 102. funeral directors
(embalg consnt is implied by ty of servce seleCted without seekig expres prior permision); Franzen, Wisonsin
Funeral Directors As' n, Tr. Vol. II, 798 (some funeral homes misrepresnt buri con13iner requiremenlS and
durabilty); Blake. memorial soety, Tr. Vol. II, 1100, l10S (mirepresentalions about caket for cremation requirements
are occurrng); Messer, trade embalmer, R-F-6 at 2-3 (marketing of financial security substitutes for GPL discussion in
pre-need trust sales); and Tampa Memorial Socety, R- 98 at 1 (seeral county funeral homes refuse to give the GPL),

157 The staff disusss in section II.
C, infra evidence regarding industry compliance with the Rule s anti-tyng

provion, includig the prevalence and effeclS of so lIed "caket handling fees" imposed by providers on funeral
arrngers who purchas a casket from a third-parr seller.



to ases the overal level of simultaneous industry compliance with key proviions of the

Rule. 58 Consumers who said that they received the following three tyes of inormation at the
funeral home 159 were considered to have received "compliance" with the' Rule: (1'5 an "early

General Price Lit (received at or near the begining of discussion of funeral arrangements 2!
before the selection of a casket); (2) a statement of funeral goods and services selected that
included the, total price for the arrangements and itemized prices for each item and servce
selected (received at the end of the arrangements conference); and (3) no misrepresentations
concerng casket for cremation and embalmg requirements.160

Using that COMPLY 2 variable, BE staff reported that 31 % of the RS respondents received
compliance" with the Funeral Rule.161 An additional BE compliance measure added to the

analysis the requirement that price information, in some form, was received in wrting ("COMPLY
1 "), and another dropped the misrepresentation requirements ("COMPLY 3"). BE staff reported

the following results using those alternative variables: (1) COMPLY 1 = 29% compliance; and
(2) COMPLY 3 = 36% compliance.

'62 The COMPLY 2 result of 31 % compliance, however

was cited in the NPR and otherwe used most often by rulemaking participants to reflect the BE
compliance analysis because it was based only on those Replication Study questions that are

directly related to the Rule s GPL, final statement, and two key mirepresentation provisions , four

of the Rule s "core" requirements.163

The Gallup Study asked arrangers who went to the funeral home four questions about aspects
of "compliance" that were very similar to those used in BE staffs COMPLY 3 index. Those

questions related to: (1) timing of receipt of price information; (2) receipt of a wrtten price list;

158 BE staff als usd this vaable to help determine the Rule s overall effect on consumer exnditures, which

staff addres in Section II. infra.

15' The BE analysis usd as a bas figure only thos study respondents who reported that they went to the funeral
home to make arrngements (86 of 1 00).

160 Danel, HX- I22 at 25.

-.-

t61 
Id. at 26 (60% received "non-cmpLice ' and 9% were ' ambiguo

). ,

BE staff use t6embiguous" category

to ditinguis between study respondents whos aners tn complince questions clearly quality them for the "non-

complice' category and thos whos miing amI/or 'don t remember" ansers create an ambiguity as to whether they

belong in the ' comply' or ' non-cmpliace' categories. Id. at 26, n. 33. As disd more full later in thi section of
the report, deleting from the analysis all of the ambiguous respons increas the level of ' non-compliance ' more than it

doe 'compliance:

16% Id. at 25-27 (62% non-complince, and 9% ambiguous for COMPLY I, and 53% non-cmplince, and 10%

ambiguous for COMPLY 3).

163 BE staff also used a fourth "COMPLY 4" variable that measured whether respondents received itemIZed pnce

informtion sometime during the funeral transction. The staff doe not include COMPLY 4 in its disussion here
because it is not a measure of simultaneous compliance with various Rule provions. 

See HX- I22 at 27 , Daniel. Tr. Vol.

I, 369 (80% of respondents reported receiving either a GPL sometime in the transction an itemied final statement;

12% said that they did not get either of thos Rule-required docments).



(3) receipt of a final statement; and (4) receipt of an itemized fial statement.
'64 Based on the

Gallup respondents ' answers to those questions , BE staff earlier in the proceeding calculated the
overall level of "compliance" received by the Gallup Study respondents. That level of compliance
is 36% -- the same result reported by BE staff for COMPLY 3 using the Replication Study
respondents ' answers to very similar questions. '65

The BE COMPLY 1-3 and Galup indices measured overal industry compliance with Rule
proviions relating to the GPL, the fial statement, and mirepresentations concerning embalmig
and caket for cremation requirements. The Replication Study data, however, included answers
to other compliance questions concerng: (1) afative telephone disclosures; (2) receipt of
requested price inormation over the telephone; (3) prior permision to embalm; (4) funeral
diectors ' use of the term "embalm" in their request for permission; (5) receipt of the GPL 

keep; (6) receipt of a casket price list; and (7) receipt of an outer burial container (vault/grave
liner) price list. '66

BE staff earlier in the proceeding calculated the incremental effect on overall compliance of
adding each of those Rule provisions to the compliance analysis, beginning with BE staffs
COMPLY 1 result of 29%. The results were that simultaneous compliance with several of the
Rule s proviions fall from a "high" of 29% starting with COMPLY 1 to a "low" of 9% when all
of the Rule proviions surveyed in the Replication Study are added to the analysis.

'6?

The staff also notes that the BE staffs COMPLY 1-3 defiition of an "early" GPL does not
contain a strict interpretation of the Rule s key requirement that the GPL be provided to
consumers "upon beginng dicussion either of funeral arrangements or of the selection of any
funeral goods or funeral servces." Replication Study respondents under the COMPLY 1-
variables were considered to have received "compliance" if they reported receipt of the GPL after

'64 Compare Colasnto. HX-6, Ex B, at 36, Questions 13, 14 31, and 32 with R- 2 (Market Facts Report), at
APPENDIX Questinnnaire, Questions 27, 28, 32, and 313).

"'" 

See 5 (Staff Rebuttal) at 25, Table 7.

'66 R- 2, at APPENDIX Questionnaire, Qs. 23a, 23d, 37, 38, 28b, 28, 29, and 30).

-.-

t67 
See 5 at 27, Table 8.

Thes data highlight the appropriatenes of BE staffs reaning in using "comply" variables that did not attempt to

include aU, or even some. of thes other compliance factors. Varibles that did so might have proven les useful as an
analyical tool, becaus the propcrtion of consumers receivg compliance might have been too low to generate
statistically significant results concerning the effect of Rule compliance on consumer exnditures. The staff disusss
that BE analysis separately, infra, It also could be argued that a funeral provder who complies with the two provisions
!Dcluded in the Comply 3 definition (an "early" GPL and a properly itemized !lnal statement) will have provided the
essnce of what the Rule requires: itemized, timely price information. The staff notes, however, that these variables
could not take into account whether the GPL and itemied final statement that were received by any nf the study
respcndents were actuall in compliance with the Rule s content requirements, other than by virtue of respcndents
recallng that the latter statements were suffciently itemizd.



diusions had begu but before selection of a casket or other container. 168 The Bureau of
Economics sta at the rulemakg stafs request re-computed the COMPLY 1-3 .indice using the
Rule s definition of when a GPL must be given to consumers. The results for COMPLY 1-
respectively, were that compliance falls from 29%, 31% and 36% to 14%, 15% and 18%. 169

Substituting each of these levels of compliance for the COMPLY 1 figure of 29%, overall,
simultaneous compliance continues to drop as other Rule proviions are added to the analysis.

NFA-NSM Criticism of the BE "Idices" of Compliance

Dr. Fred McChesney and other NFDA and NSM representatives provided testimonial
evdence that BE staffs "COMPLY 1-3" indice are invalid because they seriously understate
industry compliance by: (1) erroneously counting "ambiguous" answers (mising answers and "don
remembers ) as non-compliance, when they should have been deleted from the analysis; (2) failing
to take account of faulty consumer recall resulting from the length of time since the funeral
failure of some respondents to use their fmal statement in answering the Replication Study
questionnaire, and lack of major responsibilty for specific arrangements decisions as defined in
Question 11. of the Replication Study questionnaire; and (3) failing to take account of
respondents ' reported instances of compliance with the individual compliance measures included
in COMPLY 1- 170 The staff reviews the evidence on those issues below.

Tretment of "Ambiguous" Answers

Dr. Tim Daniel of the BE staff explained in bis report and prepared testimony that
respondents ' answers defied as "ambiguous" were only those that did not clearly indicate that the
respondent received "compliant" or "non-compliant" treatment; respondents left at least one of the
relevant questions blank or marked "I do not remember."17 Dr. Daniel further stated in his
report that he considered it important to create an "ambiguous" category for the "COMPLY"indices to 

(dJistinguish between respondents whose responses clearly qualify them for the "non-
compliance" category. and those whose missing values and/or don t remembers create an
ambiguity as to whether they belong in the "comply" or "non-compliance" categories.

-.-

168 See 

!--

I22 at v, n. 3. BE Siaff reported that they usd that liberal vi of GPL comp ce bad on its
analyis indicating ihat there is no statistica diference in funeral exnditures betWeen respondeots who reported
receivng the GPL at the outst of disions and thos who sad they received the GPL "early" in the disussions
(before seleCiion of the caket/container). !-- I22 at 20, n. 30.

I" The anlyis usd the Replication Study raw data, cootained in the R- 2 (Market FaCI Report) data tapes.

170 See McChesney, !-- I26-A at 649, 71-72 and Table V-3; R- 3 (NSM Comment) at 6- , 21-23; R.G-6
(NFDA Comment) at 14-15 , 18; and R- 9 (NFDA-NSM Propod Findings) at 150-156. The staff address
separately the last point concerning reported "instances of compliance: because it refers to the second approach to
asssing overaU industry compliance.

17 Daniel

, !--

, at 5; !-- I22 at n. 33, p.26.

l7 !--
I22 at n. 33, p. 26.



In other words, if every respondent who provided an "ambiguous" answer on one element of
compliance" were deleted, the level of non-compliance would be understated by deleting any

respondent who clearly indicated in other answers that he or she had received non-compliant
treatment.

BE staf earlier in the proceeding recalculated the COMPLY 1-3 indices by deleting the
overall category of "ambiguous" answers, as suggested by funeral industry representatives. The
results were that deletion of the "ambiguous" responses increased the levels of "compliance" for
COMPLY 1-3 very slightly, by 2%-4%, and increased the levels of "non-compliance" even more --
by 6%-7%.

Effects of Consumer Recll

(1) Length of time

In response to the NFA-NSM asertion that consumer recall diffculties noted in the
Baseline Study Report apply as well to the Replication Study, 17 Dr. Thomas Maronick of the

Commision s Offce of Impact Evaluation and the BLS Report itself provided evidence that all of
the RS respondents answered the survey questionnaire many months before potential recall
problems are considered by exert to be of serious concern. Dr. Maronick and Ms. Diane
Colasanto, through the Gallup Study conducted for the AA, also provided empircal evidence
that changes in consumer recall over time regarding funeral "compliance" issues did not
signficantly affect the results -- respondents ' answers did not significantly change as the length of
time between the survey and respondents ' funeral arrangements increased. That evidence is
discused below.

Dr. Maronick in hi prepared statement provided a Table that shows that 99.2% of the
Replication Study respondents answered the survey within 9 months of tbeir funeral
arrangements; 72% responded within 7 months. '75 Dr. Maronick's prepared statement and the
Baseline Study Report contained evidence that concern about consumer recall outlined in the
Baseline Study Report were related to the 15-month time period that had elapsed between the
arrangements surveyed in the Baseline Study and some responses to the Baseline s telephone
follow-up study, which was conducted 6 months ,after the Baseline Study itself. Dr. J. Paul Peter,
the consumer survey expert who reviewed the Baseline Study and its follow-up survey, raised no
concern about consumer recall based on the maxum time period o(J"rnths between the
Baselie itself and the funeral arrangements, as suggested by funeral industry representatives.

Dr. Maronick's "Table 2" in hi prepared statement presented further evidence that
Replication Study respondents ' answers to the question whether funeral directors requested prior
embalming permion do not significantly change when respondents who answered within 3

173 See 
5 (Staff Rebuttal) at 16, Table 3.

174 R-
9 at 146.

175 Maronick, HX-
13 at Table 1 , p. 11.

176 See HX- 13 al n. 2, p. 5 and p. 11; R- 3 (Basline and FollOW-up Study Repcrt).



months of their arrangements are compared with those who answered within 9 months.
17 Dr.

Maronick' s calculations based on the study data tapes indicated that none of the diferences in
any of the response categories reported in that Table 2 is statistic-ally ignificant. .

Ms. Colasanto presented data from the Gallup Study that similarly provided evidence that
survey respop.dents ' recall in answering " compliance" questions did not significantly change over
time. Data frm the Gallup Study indicated that responses of consumers who answered various
questions on compliance with 7 months of their arrangements never difered by more than 8.4
percentage points from those who answered between 7 and 12 months after their arrangements;
responses to questions relevant to Dr. Daniel's COMPLY indices regardig the receipt of
required price lit inormation never difered by more than 7.5 points, with reported compliance
actually increasing in the later time period.

.:J

(2) Use of final statement

The testimony of Dr. Maronick and BE staff calculations based on the Replication Study data
provided evidence that restricting the compliance analysis to those who used their final statement
in answering the Replication survey, as suggested by Dr. McChesney, necessarily biases the
COMPLY indices, and that, in any case, whether or not respondents used the statement does not
significantly change the results.

Dr. Maronick testifed that using the fial statement should have no effect on answerig the
non-price (compliance) questions because the statement contains little, if any, information on
whether the respondent received "compliant" treatment as defined in the COMPLY indices.

The defition of BE staffs COMPLY indices also provides evidence that the compliance
analysis should not be restricted to those who used the fial statement. A necessary individual
measure of compliance for COMPLY 1-3 is that respondents received a properly, itemied final
statement. '80 Restricting the analysis to those respondents who used their statements , as
suggested by funeral industry representatives, by definition biases the results and overstates
compliance by automatically excluding from the analysis all respondents who did not receive any
final statement -- in effect removing one of the criteria for compliance.

Nevertheless, BE staff earlier in the review recalculated theCOMPL Y 1-3 indices by limiting
the analysis to those who used their fial statements. The results indicated that "f()mpliance" for
COMPLY 1-3 increases very slightly - by 2%-4%. '81 Another recalculation lig the

177 HX-13 al Table 2, p. 14.

178 Colato, HX-6, Exbit B, Tabulations, at 25 (timg of price inonntion received), (recipt of wrtten
price lit), 53 (presrvtive capabilty of sealed caket), 57 (prior permision to embalm), and 59 (receipt of final
statement).

179 Tr. VoL 1. 320.

180 HX-
l22 at 25-27.

181 
See 5 at 19, Table 4.



analysis to those who did not use the fial statement resulted in simlarly small diferences --
compliance decreases by only 4%. '82

(3) Level of responsibilty for arrangements decisions

Question 1 1. of the Replication Study questionnaire asked respondents to describe their level
of responsibilty for the followig arrangements decisions: selection of the funeral home; whether
to have a burial or cremation; whether to have a viewig; whether to embalm the body; selection
of a casket/cremation container; whether to ship the body from one funeral home to another;
which cemetery to use; whether to buy a vault/grave liner; and selection of incidentals such as
flowers/obituary notices. 83 The NFA, NSM and Dr. McChesney argued during the review
that RS respondents who did not have major responsibility for those decisions should be deleted
from the compliance analysis because they were not principally involved in making the funeral
arrangements. '84

Record evidence provided by Drs. Maronick, Daniel and McChesney and based on the
Replication Study data indicated, however, that there is little, if any, justification for deleting from
the BE staff compliance analysis various categories of respondents who did not have major
responsibility for certain arrangements decisions defined in Question 11. of the Study. That
evidence further suggested that even if deletions should be made, doing so has no significant
effect on Dr. Daniel's COMPLY 1-3 results.

Dr. Daniel's COMPLY indices were based on respondents ' answers to very different
questions than those asked in RS Question 11. Data from the following questions were included
in the COMPLY indices: (1) when price information was fit received (Q. 27); (2) whether
wrtten price inormation was received (Q. 27a); (3) whether a general price lit was shown (Q.
28); (4) whether a properly itemid fial statement was received (Qs. 2, 32a); (5) whether the
funeral director misrepresented embalming requirements (Q. 39); and (6) whether the funeral
director misrepresented casket for cremation requirements (Q. 52). It appears from this
comparion that none of the arrangements decisions involved in Question 11. was directly related
to respondents

' "

compliance" answers. The only possible exception to that conclusion is the
decision regarding whether to embalm the body.

Dr. Maronick testified, particularly with regard to that exception regarding the embalming
decision, that restricting the compliance analysis to only those respondeQ!"Wth major
responsibilty for the various decisions defied in Questiop 11. may in effect eliminate relevant
compliance data, because those respondents may nonetheless have received compliant or non-
compliant treatment as defined by Dr. Daniel. 185 Dr. Maronick further testifed that one
should rely on the fact that all respondents included in the study had reported on the screener

un 
Id. al 20, Table 5.

183 
See 2 at APPENDIX Questionnaire,

184 See , e.
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9 at 154 and n. 170 supra.

185 Tr. Vol. I at 318-319 (speaking specifically of the decision whether to embalm).



questionnaie preceding the survey that they had major responsibility for the funeral
arrangements. '86

Dr. Daniel in hi testimony agreed that all 86 Replication Study respondents who reported
going to the fueral home had suffcient involvement in the arrangements for inclusion in hi
compliance analysis, and that 86 was therefore the appropriate number to use.

Dr. Daniel alo provided hi conclusion based on the empircal Replication Study 
evdence

that "the compliance figures are esentially unchanged when the analysis is restricted to

respondents who indicated that they arranged the funeral alone."'86 That analysis thus

indicated that deletion of al respondents who may have had les than major responsibility for
particular arrangements decisions does not signifcantly change BE staffs levels of reported
compliance.

BE staff earlier in the review provided more specific findings on the effects of restricting the
compliance analysis to those who reported that they had major responsibility for the selection of
the funeral home, whether to embalm the body, selection of incidentals, and selection of a
casket/cremation container. Those data suggested that none of the deletions increases the levels
of "compliance" by more than 3% for COMPLY 1- '89

Fmally, Dr. McChesney s calculation pn'vided furer evidence that deleting from the
compliance analysis those who did not have major responsibilty for selection of the funeral home
raises the level of reported compliance by less than 1 %.

'90

Reported "Instaces" of Compliance

The NFA, NSM and Dr. McChesey provided the second approach to assessing the overall
level of industry Rule compliance. Those participants aserted that the " true level of compliance
is 75%-80% or more when the BE COMPLY data is recalculated by adding each intance of
reported compliance with each individual COMPLY measure and dividing that number by the
total possible number of instances of compliance (i. , 6 requirements for COMPLY 1 times 868
respondents = 5 208 intances of possible compliance; 3,915 reported intances of compliance

divided by 5 208 = 75% compliance). '91 The staff reviews the record evidence on the merit of

that argument below.

-.-

Criticism of the NFA-NSM "Instances" of Compliance

186 Id. at 316-317.

187 Tr. Vol. I, 391-392 HX-15 al 6.

188 HX-
I22 at n. 16, p. 10.

I" See 5 at 23. Table 6.

190 HX- I26-A al Table V-

1.1 See McChesney, HX- I26A at 72-74 and Table V-4; R- 9 (Propod Findigs) at 156-160.



Dr. McChesney s prepared statement and the testimony of Dr. Daniel indicate that the
NFA-NSM alternative compliance analysis, by defition, is a measure that asesses compliance
with each component of BE staffs COMPLY indices separately, and not simultaneous compliance
with more than one Rule proviion. '92

That evidence indicates that the NFA-NSM analysis measures only the degree of partial
compliance with some of the Rule s proviions, as if each proviion were a separate and distinct
Funeral Rule. The staf notes that, as a result, the NFA-NSM approach does not provide
evidence on the degree to which any particular provider is complying with more than one Rule
proviion at a time, and the approach tells us little about situations where low compliance with
certain Rule proviions may be particularly important. Mr. Bates, for example, the Executive
Director of the National Selected Morticians, testified that in his view a funeral home that
complied with all other Rule proviions but failed to give consumers a General Price List would
DOt be in "compliance" with the Rule. 193

Record evidence cited above concerning the NFDA-NSM definition of "compliance" also
demonstrates that the NFA-NSM' s use of the BE staff COMPLY components separately
draw conclusions about the overall level of compliance with the Rule was inappropriate. 
explained below, three of the components used by Dr. Daniel relating to the General Price List
are not measures of compliance with any specific Rule proviion when viewed separately, and may
in fact include many intances of actual non-cmpliance. Two other components relating to
mirepresentations are measures of "non-cmpliance" as used by Dr. Daniel, and not measures of
compliance ; the data reveal such low levels of non-compliance for those components that using

them to count total "intances" of compliance, as the NFA-NSM do, necessarily overstates
compliance.

The fit three measures of the NFA-NSM compliance defition are: (1). whether
consumers received oral or wrtten price inormation in some form early in the arrangements
conference; (2) whether they got that information in wrting; and (3) whether they received a
General Price List sometime in the funeral transaction '94 The Rule does not require any of
those provider actions as stated individually -- it requires that providers give consumers a wrtten
GPL at the outset of arrangements discussions. As a result, those three measures must be viewed
together, as Dr. Daniel did in his analysis, in order to measure compliance with the Rule s GPL
proviion; study respondents received "compliance" if they reported that they received written
price information early in the transaction in the form of a GPL.

-.-

When viewed separately, as the NFA-NSM did in their alternative compliance analysis
those three individual components by definition also may include many intances of actual non-
compliance. Consumers who said that they received "compliance" with component (1) above, for

191 McChesney, HX-
126-A, at 72-74 and Table V-4; Daniel , Tr. Vol. 1 397 ("it' s a measure of compliance that

looks at each component separately"). Dr. Daniel further testified that he would not include the ' instances ' of
compliance analysis in his report" as an alternative pproach to asing overall compliance', and expresss his " lack of
total endorsemem for it.' Tr. VoL !, 1023. 

193 Tr. Vol. I , 690.
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exaple, may have received oral price inormation, or price inormation in a form other than a
GPL, and consumers who said they got "compliance" with component (3) may have received the
GPL late in the arrangements conference, in Violation of the Rule. The NFDA-NSM use of
those components separately to count the total number of "intances" of compliance thus means
that their overall compliance result alo includes instances of non-compliance.

The two measures of the NFA-NSM defition relating to whether respondents were told
that caskets for cremation and embalmg were required when in fact that was not the case do
not measure "compliance" in a techncal sense, and intead asess whether respondents received
mirepresentations, or "non-compliant" treatment. 95 The staff believes that the distinction is

important because of the divergent effects the data has on the BE and NFA-NSM analyses.

Respondents included in the BE staffs COMPLY indices did not report "compliance
regardig' what they were told about casket for cremation and embalming requirements, because
the compliance measures used by BE staff do not assess whether respondents were told the truth

about casket for cremation and embalming requirements -- they only assess whether funeral
directors failed to comply with the Rule by makig those mirepresentations. Dr. Daniel thus
appropriately used in his analysis only those affrmative responses clearly indicating "non-
compliance." Because the actual number of reported misrepresentations, or "non-compliance
was relatively low, those measures had little effect on Dr. Daniel' s compliance analysis -- they
removed very few respondents from the category qualifyg for "compliance." However, because
by definition the number qualifyg for "compliance" would be very high if those misrepresentation
measures were viewed as measures of "compliance , ,,'96 their use has a substantial effect on Dr.
McChesney s compliance analysis.

The staff earlier in the review recalculated the level of "compliance" as defined by Dr.
McChesney by removig the mirepresentation measures from the analysis and ,including only
actual" measures of compliance used by Dr. Daniel -- proviion of an "early" GPL and a properly
itemied fial statement. The level of "instances of compliance" reported by Dr. McChesney
under these conditions dropped from 75%-79% to 58%-62%.'97

In addition to this empirical evidence, several consumer witnesses testified that they did not
receive overall industry Rule compliance in term of price/options itemization before they made
arrangements decisions. '98

-.-
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Sta Conclusion Regarding Overall Compliance

Based on the record data summaried above, the staff on balance concludes that: (1) the
Bureau of Economics COMPLY indices (29-36% compliance) provide reliable estimates of actual
simultaneous compliance with those Rule provisions measured, particularly in view of the more
recent Gallup Study data that shows precisely the same level of compliance as COMPLY 3 --
36%; (2) the BE COMPLY indices of 29%, 31 %, and 36% overall compliance drop, respectively,
to 14%, 15%, and 18% when the Rule s GPL timg requirement is viewed strictly (respondents
reported receiving the GPL at or near the beging of arrangements discusions); (3) the Bureau
of Economics COMPLY indices neceariy overstate actual compliance with the Rule -- the level
of compliance for COMPLY 1 fall incrementally to a level of 9.3% when the remaining
compliance data from the Market Facts ' Replication Study is added to the analysis (and stil lower
when the Rule s actual GPL timing requirement is used); and (4) the BE approach to assessing
the level of overall industry compliance is far superior to that advocated by the NFDA and NSM
because the latter analysis does not speak to the proportion of funeral homes that are
simultaneously complying with key proviions of the Rule, and the results appear to overstate
even the overall level of partial compliance with the Rule.

Suffciency of Overall Compliance to Fully Assess Rule Effects

Many rulemakig participants expressed their views concernng whether a 30% overall
industry compliance level with the Rule would be suffcient to permit a full assessment of the
Rule s potential impact on the funeral market. 

199

Most participants said, when asked, that a 30% compliance level would be inuffcient to fully
gauge the Rule s benefits for various reasons. These parties included state offcials
consumer advocates 201 consumer/funeral industry researchers,20 memo.rial societ

199 At the time of the NPR and public heang stages of the proceeding, masl rulemakig participantS asumed for
purps of disssion that the BE staff COMPLY 2 estimate of 31 % overall compliance wa the most reliable estimate
available. The COMPLY 2 index included Replication Study responss to the questions most directly related to the
GPL, final statement and embalming/caket for crmation misrepresntalionprnvsions of the Rule. Record evdence
now demonstrates that COMPLY 2 is a reliable compliance estimate for the Rule provions it measures, but that the
actual overall level of industry Rule complince when Other Rule provions are added maJllx signifcantly lower than
31%.

zoo Klein, New York State Funeral Directiog Adry Board, Tr. Vol. II, 104, 109 (100 early to judge impact

because of low complice such a short time after promulgation); Farr, Exec. Dir., Tex Funeral Servce Comm , Tr.
Vol. Il, 590 (inuffcient to meaure benefitS); and Clak, Arkans Attorney General, Tr. Vol. Il, 43 (no honest
asment because no benefitS when 7 of 10 do nOt comply).

Z., Dr. Nelsn, AAP, Tr. Vol. !, So (hard to meaure benefitS when compliance is low); Snyder, Consumers Union
Tr. Vol. Il, 1257 (would make no sens to repel the Rule because of the industrys intractabilty); Baskin, Tr. Vol. Il,

145 (30% insuffcient); Giesberg, Nat l As'n Consumer Agency Administrators, Tr. Vol. II. 1140, 1163 (creates problem
with viibility of the Rule; 30% plus low consumer awarenes means review time is insuffcient); and Wertheimer, NAEL
Tr. Vol. Il. 983 (insuffcient).

zoo Showalter, journalistlhospice funeral counslor, Tr. Vol. II, 136 (awflly low to judge effectS after 4 years);
, for AAP, Tr. Vol. Il, 859 (whole analysis appears premature if no compliance); and Prof. Sommer. Center for

(continued... )



offcial,20 and fueral diectors.20 Those who offered views on an adequate level of

compliance neceary to fully ases the Rule s performance generally suggested levels exceeding
50%.20 .

The major rulemakig participants offered opposing views about the adequacy of industry
compliance to fully gauge the Rule s impact. The AA in its Comment stated that low
compliance means that the Commion can not accurately judge the Rule s long-term benefits
especialy when a majority of funeral homes fai to provide consumers with timely wrtten price
inormation.20 The AA concluded in its Proposed Findings that the Rule s benefits have

not been fully reald in the review period due to low industry compliance and low consumer
awarenes.207 The NFA, in contrast, suggested that one would exect to see at least some of

the Rule s perceived benefits even with a 30% compliance level, and that the entire issue of the
level of compliance is moot because those 30% of the Replication Study respondents who
received compliant treatment reaped no benefits (i.e., spent no les for arrangements than those
who did not receive compliance).20 The NFA concluded that "the isue of compliance can

not serve as a scapegoat for the ineffectiveness of the Rule.
"209

The two economics experts who testified on this overall compliance issue appeared to agree
that the compliance level necessarily affects any data analysis. Dr. Bamow, appearing on behalf
of the AAP, asserted that the degree of Rule compliance must be taken into account in order
to gauge the costs and benefits of a "fully implemented" Rule. The low level (29-36%) of
compliance evidenced by analysis of the RS data, Dr. Bamow continued

, "

means that any pre-post

2OZ
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Consumer Resb, Uni. of Ca-Davi Tr. Vol. II, 629.030 (insuffcient; can not bas anysis only on exrience of
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time series analysis wi fail to capture the effect of the rule because the rule was not being
complied with substantially in 1987."210 In other words; m;suming that the-priary benefit 
the Rule is reduced consumer exenditures (for less exensive providers or individual goods and
servces) through informed decision-makig and the resulting increased price competition, then
low compliance means that most consumers are not making informed choices in a competitive
market, and can not as a result reap the Rule s intended benefits. Dr. Bamow concluded that the
BE staffs time-series analysis using pre-rule (the BLS) and post-rule (the RS) observations
addresed in section IlBA. of thi report, "canot be used to ases the impact of the rule (on,
exendituresJ."211 Dr. Daniel of the BE staf agreed in priciple, testifyg that the higher the
compliance level, the more one can compare the 1981 pre-Rule and 1987 post-Rule time
periods.212 Dr. Daniel further stated that he conducted a cross-section "comply" analysis (also
discussed in section II.BA. , and comparig exenditures of those 31 % of respondents who
received "compliance" with those who did not) in addition to the time-series because of the
overall compliance level fiding -- in order to combine the two results to help pick up in the
analysis the effects of Rule compliance.213

Dr. Bamow also advocated that, because BE staffs COMPLY 1-3 indices only measure
partial Rule compliance (Le. , industry compliance with only four of the Rule s many
requirements), even the cross-section results comparing consumer expenditures for those who did
and did not receive "compliance" wi fail to identify the effects of a fully complied-with Rule.21'

Dr. Bamow agreed that, given the overall compliance level, the cross-section analysis is preferable
to the time-series for evaluating the effects of the Rule, but cautioned againt drawing conclusions
about the potential impact of the Rule because the cross-section results could change over time as
the degree of partial compliance changes.215

3. Sta Conclusion

ZlO HX- 118 at 5-6, 15.

2l 
ld. at 3.

ZlZ Tr. VoL I
, 986 (but tbe time-series results "can begin to anser the questions of interest" even thoughcompliance appers to be about 30%). 
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Zl3 ld.

Zl. HX-
118 at 6 , 24.

Dr. Barnow s points could lead one to argue as well that the level of complince with indivdual Rule provions
might affect the reliability/projecthilty of evdence that consumers do not us the Rule-required mfonnation they receive
to reduce their exnditures. One might question, fnr exmple, whether the finding that receipt of the GPL doe not
reduce expenditures should be taken at face value when only 23% of RS respondents sad that they got that docment at
the time required by the Rule.

ZIS Tr. Vol. I
, 881. Dr. Barnow als suggested that one or mnre relevant explanatory variables, such as religion and

wealth of the consumer, that likely influence consumer expnditures on funerals Is mising from the cross-section analysis.
so that the resulting regression results may be hiasd in an unkow direction. HX- 118 at 24, See alo Maw;. Tr. Vol.

, 86 (exercis caution regarding the cros-section results because it is not know whether the two groups of
consumers are really equivalent).



The question presented by thi section of the report was whether the revew period and
industry Rule compliance are suffcient to fully aSes at thi time Jhe Rule s potential impact on

the funeral market. More specifically, the staff asked whether we can expect the Rule to have
effected a substantial change in funeral consumers ' behavior since the Rule s promulgation based

on the current degree of consumer knowledge about the funeral transaction and the level of
industry compliance. 

The staff answers " " to that question. The Commision acknowledged that thi Rule might
take longer to affect the funeral market than rules in other industries, and the record evidence
appears to conf that prediction. Consumers ' knowledge about the funeral transaction from all
sources, though somewhat improved, is stil lackig. At best, the evidence demonstrates that a
large majority of funeral providers have not given funeral consumers the opportunity to increase
their knowledge, and thus change their behavior if they so choose, by fully complying with the

Rule. The evidence also indicates that over 75% of providers have not complied with the GPL
requirement -- the cornerstone of the Rule. Under these conditions, the staff concludes that it is
not yet possible to make definitive judgments about the Rule s impact based on consumers
behavior in makig funeral arrangements decisions.

Although the staff would not expect 100% compliance under any circumstances. the
evidenced 31 %, at best, overall industry compliance level in 1987 appears, in the staffs view, to

render any comparative, time-series analysis with the 1981 survey of very lited value in assessing

the Rule s actual benefits to date; or its potential benefits over time, because that analysis could

not capture the full effects of a complied-with Rule. That is, the Rule s intended benefit of
reduced consumer exenditures through informed decision-making and increased price

competition can not be realied because low compliance means that most consumers are not
makig inormed decisions in a competitive market, as the Rule intended. The staff also
concludes, on balance, that any cross-section analysis comparg expenditures qf those who
received only partial compliance with those who did not may also be of very lited value for the
same reason, and the results may change over time. Dr. Barnow, for example, suggested that
increased compliance would increase benefits from several sources, particularly from increased
consumer awareness of their rights ' under the Rule. 216

The evidence indicates, on the other hand, that staff can make several valuable judgments
about the Rule s costs to providers based on their level of compliance with individual proviions
to date, and about actual short- term or potential long-term costs and benefits QL Rule and

some of its proviions. Overall, however, the staff does not belieye that the Rule has yet had the
opportunity to work in the marketplace" enviioned by the Commision in mandating thi review

proceeding. Accordingly, the staff does not recommend repeal of the Rule, or propose any
substantial substantive amendment to the Rule s major proviions. Rather, most of the staffs
recommendations are designed to clarify the Rule s requirements and otherwe reduce alleged
compliance burdens in order to increase the level of industry compliance.

ZI6 The slaff notes that, at the time that Market Facts conducled the Replicalion Study in the summer of 1987
three Rule enforcement actions had been fied. Mnst of the study respcndents had made their arrangements prior to
those actions. The Rule thus did nO! enjoy an increased degree of "viibility" resulting from Commision enforcement at
the time the RS respcndents made funeral arrngements. The Commision to date has fied a total of fifteen
enforcement actions.



B. Impact of the Rule on Consumers

1. Consumers Value Itemized Price Inormation

Intructon

The rationale underpinning the Funeral Rule is that, but for the deficiencies in the funeral
market, consumers would act reasonably to avoid injury and maxize benefits.217 That
expectation is sound only to the extent that consumers consider the cost of funeral goods and
servces important. Thus, a preliminary consideration in measurig the impact of the Rule on
consumers is whether consumers are sensitive to cost considerations. The Commission
determined in 1982 that consumers desire itemized price information in making funeral
arrangements,218 and that many consumers who paid "supracompetitive" prices were not
dissatisfied with their arrangements because they were unaware of their options. That lack of
awareness of injury explained the dearth of consumer complaints.219

The Commission further recognized that price was not necessarily the most important concern
for funeral consumers, but concluded that consumers had unfairly been denied access to itemized
price information for servces that were consumers ' third largest purchase -- after a home and a
car.22 The Commision thus intended that the Rule 

would ensure consumer access to itemied

price inormation suffcient to make informed selections.221 The staff below examines the
record evidence on tbe importance that consumers attach to price information.

Position of the Partes

The NFA and NSM maintain that price is not important to consumers in the selection of
the funeral provider or the tye of disposition.

22 However, those groups assert that price plays
a role in the selection of specific goods and servces.22 The AA, in ' contrast , argues that
consumers care about price but that low compliance with, and consumer awareness of, the Rule
inhibit consumers ' search for, and effective use of, price information in making funeral
arrangemen!s.224

Evidence that Price is Importnt to Consumers

-.-
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Empircal data contaied in the Market Facts and accompanyig BE Report and the NSM'
Famy Follow-up Survey provided systematic evidence concerning the value consumers ' place on

receivig price information early in the funeral transaction. That evidence indicated that: (1)
consumers who received funeral price information early in the funeral transaction spent less for
their arrangements than those who did not; (2) signcantly more consumers received early price

inormation, in 1987 than in 1981; and (3) consumers consider that information important in
selectig a fueral home and individual funeral goods and servce.

BE staffs analysis of the 1987 Replication study results indicated that consumers who
received some form of funeral price information "early" in the arrangements conference spent
signifcantly les - $252 - for their funeral purchases than those who did not receive that tye of
information. Dr. Barnow, an economit appearing on behalf of the AA, in hi testimony
referred to thi fiding as "the only solid result that seems consistent in the work that Tim Daniel
has done and that I have done."22 BE staffs comparion of the Baseline and Replication

Study results further revealed that 7% more consumers received price information early in 1987
than in 1981.227

Stil other BE staff analysis of the RS data indicated that the earlier consumers receive price
information, the more likely they are to consider that information important to their choices in
makig funeral arrangements. That analysis indicated generally that the proportion of study
respondents who said that price inormation was very or somewhat important in makig
arrangements deciions increased as their reported first receipt of that information approached
the beginning of discusions.

228

Survey data provided by the NSM spoke to consumers ' views about the importance of price in
selecting the fueral home they use. Members of the NSM regularly poll their clients after
providing servces on attitudes toward. the funeral establishment and the recently-conducted
funeral.22 Results of that NSM "Family Follow " sUlVey for all participating providers for

the years 1983-1988 indicated that, although price was apparently les important than other
factors (such as funeral home reputation), on average, over half (52%) of the consumers in those

-.-

:w HX- I22 at Table XI, p. 38 ("pinerly'

12 Tr. Vol I, 893.

ZZ HX- I22 at vi (68% in 1987 versus 61% in 1981).

WI The percentage of consumers reponing tbat price wa very nr somewhat imponant at fie time period during
whicb they said the information wa received wa as follow (I) 'at beging' - 76%; (2) 'bfore caket selection" - 75%;

(3) 'when finaling arrngements' - 62%; (4) ' after deciions bad been made' - 67%; and (5) ' no disssion of price

' -

53%. In the first three period above, 41%, 31%, and 22% of respondents, respectively, said that price information was
very" important. The analysis is basd on consumers ' answers to RS questions 27 (when price information was first
received) and 35(c)(5) (imponance of price information in arranging the funeral). R. 2 at APPENDIX Questionnaire
and data tape. See alo 5 (Staff Rebuttal) at 6-

n. Roper, HX-29 at 3.

56 .



years (with little variation in each year) considered price "very important" in their selection of the
funeral home; 19% considered price unimportant."30

The NSM Survey results are remarkably similar to those of the Replication Study concerning
the importance of price. The Replication data indicate that 56% of the survey respondents
reported that the cost of funeral arrangements was "very" or "somewhat" important in their
decision to select the funeral home they used; 15% reported that cost was somewhat or very
uniportant.23'

The record contain other empirical evidence on the degree to which consumers generally
consider price important in making arrangements decisions. The Replication study data indicated
that: (1) 73% of those respondents who received a GPL considered the list "very" (34%) or
somewhat" (39%) important in their selection of funeral items and servces 232 and 87% 

those respondents who were offered the GPL to keep took it with them;233 (2) 79% 
of the

respondents considered the price of the casket to be very or somewhat important to the selection
of the casket

234 and 79% of those respondents who received a casket price list also thought
that the list was very (39%) or somewhat (40%) important in their casket selection;235 79% 

consumers took the CPL with them when it was offered;236 (3) 72% of the respondents
reported that inormation on prices of items and servces was somewhat or very important in their
selections;237 (4) 77% of those respondents who received a price list for outer burial containers
kept the list;23 and (5) respondents reported that the five most important factors in selecting
funeral items and servces generally were: wihes of the family (44%), wihes of the deceased
(40%), information on prices (7%), funeral director s recommendation (6%), and religious
concern (3%).239

Z3 The anis is bad on R- ll, NSM Summary sheets, Question l.f. See alo, 5 at 7-8.

231 R- 2 at Table 11- , p. II- , and data tape.

23 R-
2 at Table II- . p. 11-45.

233 
ld. at II-4.

Z34 R- 2 at Table II-45, p. II- Respondents rated the fie!J important facto-r-.n their caket selection as:
family wihes (31%), appearance (19%), wihes of the deced (19%), price (14%), anlotection and preservtion of
the remain (8%). ld.

23 R- 2 at Table II- , p. 11-49.

23 ld. at II-50.

237 R- 2 at Table 11-41 , p, II-65.

23 R- 2 at Table II- , p. II-53.

239 R- 2 at Table Il-4I , p, II-65,

The staff notes that thes data do not account for the exent to which, if at all. the respons categories "wihes of
the family" and "wihes of the deceasd" als include price consideratinns.



The Galup Study of 675 recent fueral arrangers provided very simiar evidence. The results

indicated that: (1) 82% of those respondents who were gien a general price lit tgok it with

them; (2) 80% of the respondents who selected a casket found the price list to be very helpful in
makig their casket selection; and (3) 74 percent of respondents found the grave liner or burial
vault price lit to be very helpful.240

The Gallup Study furher asked respondents:

Some people fid it helpful when funeral directors give them information about the cost
of fueral servce when they fit begi makig arangements. Other people are

offended that funeral directors bring up the subject of costs during their time of grevig.
Whch of these view comes closer to your own?

Eighty- three percent of the respondents stated that they find cost information to be helpful.241

The Omnibus Opinion, or "Excel," Survey also conducted for the AAP showed that most

consumers (86%) thik that funeral homes should disclose price information in advance, and 57%

said that providers should be required to provide that information over the telephone.242

In addition to the survey evidence on consumer sensitivity toward price information, several

interested paries offered their views durg the informal public hearigs. Oiord Browntein,
Executive Director of the CAFS, testifed that memorial societies represent 350,000 persons

who are concerned about prices.243 William Klein, a consumer member of the New York

State Funeral Directing Adviory Board, asserted that in general consumers want price
information in advance.

244 The Los Angeles Funeral Society commented that a 1984 survey of

its membership by the Center for Consumer Research at the University of Caliorna-Davi found
that the most important motives for people joining were the desire for inexpensive arrangements,
avoidance of high-presure sales talk for survors, and reduced responsibilty for surVvors.245

The Greater Detroit Memorial Society submitted focus group results of 50 seniors from the
Detroit area that showed that those who received price lists saw them, on the whole, as helpful
and that most want to comparion shop.246 The President of the Peoples Memorial Association

of Seattle, Washington reported that the society s log revealed that approximately 50% of all calls

-.-
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are for inormation about price.247 The Reverend Henry Wasielewski, who provides
comparative, funeral price information over a telephone "hotline" in Phoeni Arna, testified
that:

(oJur telephone lines were jammed from morning to night for two to three weeks straight
talg with the people who wanted to know about prices ....248

Former FTC Commioner Mary Gardiner Jones, appearing on behalf of the Older Womens
League, alo testified on consumers ' desire for price inormation, stating that:

Our founder was a woman by the name of Tish Summers. In July of 1985 she wrote a
letter to our members talkig about her own oncoming death and the needs to make
advance planning .m She got about 2 000 letters back from our various constituents asking
for additional information on all of those aspects of her letter.249

A "low-cost" funeral home director who conducts about 1,000 funerals annually in Phoenix
reported that, based on the surveys his firm conducts, 85% of hi clients choose his funeral home
because of his low prices.25O Another discount funeral provider in Phoenix commented that his
mortuary had received some six to seventy calls about funeral pricing. 51 Paul Showalter, a

journalit and industry analyst, asserted that two funeral homes have captured 10% of the market
in Phoeni even though there are some 50 homes in that area, because they offer "traditional"
funerals for less than $1 200.252

The Attorney General of Arkansas stated that, in his experience, funeral consumers are very
price-cnscious.25 A representative of the National Association of Consumer Agency

247 Perguson, Tr. Vol. II, i 178 ("We bave estimated tbat at least one tbousand two hundred calls a year are
requests for price information. The mortuary with which our Asation bas bad its contract for fort-eight years
estimates its offce receives between 80 and 1 00 call per year requesting price information... 1 frequently bear tbe
comments from the senior citizens that they do Dot want their children spending a great deal of money on a funeral"

Z4 Tr. Vol. II, 160- 1610 ("Every time a public servce announcement is made every time there s a
mention on a 1V progrm, new progrm, articles in tbe newpapers" we immediately get another floo of phone calls
(about funeral price inormtion

249 Tr. Vol. I, 262.

Z50 Botimer, Tr. Vol. II, 1269, 1325.

251 Peebles
, Tr. Vol. II, 1551 ("We do this quite frequently, and it doe account for the major share of our

business. We have had calls from families tbat have been to other funeral establishments and we have gone to other
funeral establishments and picked up remains because of the pridng and the price structure that we have

Z5Z Tr. Vol. II, 130. Mr. Showlter wa referrng to the Botimer Family Mortuary, represented at the hearing by Mr.
Botimer, and the Greer Chapel and Mortuary.

Z53 Tr. Vol. II, 33.



Admitrators stated that consumers balance their need for funeral servce against the cost of
that servce.

Some rulemakig parties disagreed with the view that price information is important to
consumers. In addition to the NFDA's conclusion dicussed earlier, Dr. McChesney, an
economit appearig on behalf of the NFA, offered testimonial evidence that the proviion 
price inormation over the telephone or early in the arrangements discusion is costly and not

valuable to consumers in selecting the funeral home or funeral goods and servces.
255 Dr.

McChesney stated, for example, that:

Price inormation is more helpful-and thus should be given--once purchasers have some
idea of the tye and quality of the servce to be provided. Until customers know what

they are buyig and how well it wil be provided, price inormation is meaningless at best
and will often be misleading. ...Thus, it is dubious that mandatory disclosure of price
inormation over the telephone or early in discussions is of particular value to
consumers.256

The Conference of Funeral Servce Examining Boards commented that the market for funeral
servces is not price-driven, but is initially based on: (1) knowledge of funeral director or funeral
home reputation; (2) prior experience with the funeral home; and (3) location; price becomes of
concern to consumers afer a provider has been selected. 

25 The staf witness on the

Commsion-sponsored focus group study diclosed that he got the distinct feelig from the focus

groups that cost was not a factor in the selection of the funeral director; cost was important
however, when consumers considered options.

258 An AAP witness echoed that view.259

Several funeral providers reported that calls from consumers seekig price inormation are rare or
inequent. 26

Evidence that Consumer Awareness of Price Inormation is Low

The record contains much testimonial evidence to the effect that consumers ' do not consider
price information to the extent that one would expect because of their vulnerability and lack of
awareness of price information availability.

-.-
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The staff earlier in its Report presented the testimonial evidence offered by many witnesses
that consumers generally are unaware of funeral prices charged by funeral homes generally or by
particular providers.

261 Mr. Showalter, an industry analyst and hospice counselor, testified that
consumers do not even think that a funeral is an item that one can price-shop for. 262 Attorney

General Steve Clark asserted that consumers are intimidated by funeral providers from seeking
price inormation.26 Ms. Susan Giesberg of the NACAA noted that consumers are often
reticent to ask for price inormation. 2M Accrding to Dr. Maz, an AA witness, many
consumers asociate a certai stigma with actually askig for price inormation. That stigma
makes it difcult for consumers to raise the isue of price when a loved one has died.26 Dr.

Thomas Nelson added that consumers need to be aware of the fact that they can call funeral
homes and get prices.26 The AA' s "Excel" Study found that 75% of the respondents were
unaware that federal law requires providers to give price information over the telephone.
Two witnesses, a "Iow-cost" funeral provider and a director of a price information "hotline
testified that consumers need to be made aware of price differences among funeral homes before
they will price-shop.268 Finally, Dee Perguson, a memorial society president, opined that if
people find out that they can get information, it's easier to go to the next place to get
information, and that's the only way they can do comparative shopping.269

StatY Conclusion

The staf concludes based on its review of the evidence that the funeral transaction is an
emotional as well as business experience and that many factors affect consumer decisions. Many
consumers, at least to date, are not necessarily motivated solely, or even principally, by cost. That
appears paricularly true when consumers must select the provider of servces immediately after
the death of a loved one.

The sta further concludes, however, that the evidence provided by both industry and
consumer paricipants provides a substantial basis to conclude that conSumers value price

'01 See 
n. 111, supra.

'0' Tr. Vol. II, 126-127.

'63 Tr. Vol. il, 38 (" , if tbey know tbal tbere is a rule or regulation or a law t 1 bicT tbem up, and an agency
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courage to not be intimidated wben someone is a little bit grff or a liltle bit les tban pleant in dealing witb tbem
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inormation in selecting fueral providers and funeral goods and servces, and that many
consumers use that inormation to lower their overal funeral exenditures. Surey respondents

who received price inormation early in the funeral tranaction spent significantly less for their
arrangements than those who did not get that timely information; the earlier respondents received
price inormation, the more likely they were to consider the information important to their
choice in makig funeral arrangements. A majority of survey respondents, when asked, also said

that they considered price very important in their funeral home and casket selections, although
other factors appeared to be more important.

Other evdence indicates that consumers in increasing numbers are using "low-cost" funeral

homes where they ext as a direct result of those providers ' competitive pricing practices and the
availabilty of comparative price information. Similarly, stil other evidence discused in section

me. of thi Report reveals that consumers will attempt to purchase competitively-priced caskets

from thu-d-part sellers when they are available. Finally, empirical evidence addressed in section
II.B.3. below shows that an increasing proportion of consumers are purchasing the signifcantly
less-expensive cremation alternative, that consumers are purchasing fewer caskets and embalming
for cremation than in 1981 , and that at least some consumers are declining items that used to be
included in funeral "packages.

2. Shopping Behavior

Intruction

The Rule s goal is to lower barrers to price competition and facilitate inormed consumer
choice, by ensurg that: (1) consumers have suffcient access to itemized price inormation to
make inormed selections about the goods and servce they want, (2) consumers can decline
goods and servce they do not want, or do not need as a matter of law, and (3)
mirepresentations are not used to infuence consumers ' selections.270 The RUle s major

requirements were thus designed to asist consumers in selecting funeral goods and servces at the
funeral home, after selection of the provider. The GPL is the key Rule-required document
implementing those requirements.271

The Commission also determined that another purpose of the Rule was to faciltate
comparion shopping among providers, even at the point of need. The Commision designed two
Rule proviions -- the telephone disclosure proviions -- primanly for that purpose; reasonig that
consumers ' greater acce to price inormation would increase their level of comarion shopping,
which, in turn, might create pressure for increased competitive pricing in the industry.

272

The Commsion recogned, however, that comparion shopping by a signcant number of
consumers at the time of need was unlkely. The Commission reasoned that: (1) consumers ' need

to make difcult and costly arrangements decisions under severe emotional and time constraints

2'0 R.
5 at 42260.

271 Id, at 42272.

Id. at 42272-42273, 42292 The Commision al reasned tbat tbe market sbould respond even if only some

consumers sbopped. Id. at 42272.
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renders shopping substantially more difcult;
273 (2) consumers traditionally select providers on

the basis of factors other than price as a result of their lack of exerience. and the absence of
price advertising;

274 and (3) consumers ' choice of providers may be limited.'75 The
Commion concluded that consumers were unlkely to use GPLs to price-shop in person, and
that, although the telephone proviions would make shopping easier, many consumers might stil
continue to select a provider without first searchig for price information.

76 The staff below

exaes the record evidence on whether, and to what extent, the Rule has faciltated consumer
shopping in the funeral market.

Position of the Partes

The NFA and NSM asert in their Proposed Findings that the Rule has failed to provide its
promied benefits because comparion shopping has decreased since the Rule -- the opposite of
the impact predicted by the Commision. Consumers, those groups argue , continue to select a
provider based primarily on reputation, prior relationship with the funeral director. prior
experience with the funeral home, and 10cation.'77

The AAP, in contrast to the NFDA-NSM position, argues that the low level of comparison
shopping is likely attributable to low consumer awareness of their rights under the Rule and to
low industry compliance, and not to consumers ' lack of interest in price information. Rather, the
AA concluded, the record shows that consumers value price inormation and use it in choosing
among funeral options.27B

Evidence on Shopping Behavior

Evidence discussed in the precedig section of the report indicated that a majority of
consumers consider price information important in selecting a provider, but stil rate other, non-
price factors more important to that choice. 

The empirical evidence indicates that consumers seldom comparison shop by contacting
funeral providers directly, although that evdence does not clarify whether the level of direct
shopping on the specific basis of price has changed since the Rule s implementation.'79
Defied in the Baseline Study as "contacting more than one funeral home " 7.2% of the
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respondents comparon shopped in 1981.28 Using that same shopping defition, the 7.
figure dropped to 4.2% in the 1987 Replication Study results 281 but increased to Jl % in the
198& Gallup Study results.282 The staff fids no reliable basis in the record to support one of

those post-Rule fidings over the other, except to note that the Gallup Study includes
arrangements made up to 16 months after those in the RS. The empirical evidence is thus mied
concerning ,:hether overall comparion shopping has increased or decreased under the Rule. 
either cae, shopping by contacting funeral providers diectly appears to occur inequently.
Industry groups and an AA representative agreed with that conclusion. 

283

The staff notes, however, that the survey evidence does not tell us whether the proportion of
consumers who seek specific price inormation from more than one provider before selection has
changed over time. The 1987 RS specifically asked shoppers whether they requested price
information from the funeral home.284 Th-eight percent (16 respondents) of the shoppers
did SO.

285 The 1981 BLS did not contain a separate question on whether shoppers asked for

price inormation.

Two industry surveys of funeral directors also provided mixed results on the level of
telephone inquiries since the Rule s adoption. One survey of NFDA members conducted in 1984
indicated that over 80% of the respondents said that phone inquires had not increased since the
Rule s effective date.286 Another survey conducted in 1985 in four midwestern states by the
Funeral Directors Servce Ass n, however, showed that half of the respondents reported
increased telephone inquires since May 1984.287

The testimony of three providers who operate "low-cost" funeral homes provided evdence
that consumers readily inquire about price information when prices are advertised. One funeral
director who conducts about 1,00 fueral annually in the Phoeni area reported that, based on
the surveys hi fi conducts, 85% of hi clients choose hi funeral home because of hi low

28 HX- l22 at Table VI, p. 14.

28 
Id. (42 of 991) Eighty- five percent of respondents had already decided on a funeral home before contacting any,

2 at Table 11- 18, p. 11-24. Eighty-tW percent of thos who had nOt decided on a particular funeral home
contacted only one fueral home. Id. at II-25. 

-.-

Market Fact in its report stated tht thes reults "must be viewed with eXeme cautioo" because so few
respondents (43) contacted multiple funeral homes and even fewr (35) contacted any by telephone. Id.

Z8 Colasnto, HX-6 at Ex B, p. 7 and Tabs, p. 19 (68 of 607).

:z R- 9 at 52; Dr. Nelsn, AA, Tr. Vol. II, 191 ("Consumers don t really price-shop in an at-need situation

28 R- 2 at APPENDIX Questionnaire, Q. 21.

28 R- 2 at Table !I- , p. II-29. and R. 2 data tapes.

28 R-
14 at 5-6.

1S R- 5 at 149, 151.



prices.288 Another discount funeral provider in Phoenix commented that price inquiries account
for a major share of hi busines.289 Ernest Heffner testified that annualiuneral calls at the
low-cst funeral home he has operated since 1984, in York, Pennsylvania, have increased 400%

due to hi price advertising.
29 Paul Showalter, a journalit and industry analyst, further

asserted that two funeral homes have captured 10% of the market in Phoenix even though there

are 'some 50 homes in that area, because they offer " traditional" funerals for less than $1 200.291

Finaly, the "Excel" Surey conducted for the AA indicated that almost 50% of consumers
over the age of 45 would consider phoning or viiting one or more funeral homes to make price

comparions, and 57% thought that price information should be available over the telephone.

Consumer Awarness of Prce Information Availabilty

Consumer and industry witnesses testified that consumers will engage in price-shopping to the
extent that funeral home prices vary and to the degree that consumers are aware of that fact. 

Dr.

McChesney, an economist appearig for the NFA-NSM, opined that consumers will benefit

from price shopping to the extent there are real differences in funeral prices available in a given
market area, and that increased shopping should be observed as the potential benefits of doing so
increase.29 Two other witnesses, a "Iow-cost" funeral provider and a director of a price
information "hotline," aserted that consumers need to be made aware of those price differences
among funeral homes before they will price-shop.

Concerning price diferences in the market generally, the NFA stated in its Comment that

the Rule has not changed the state of competition in the funeral industry.
295 Testimony by

several industr observers, discussed later in section II. 1, indicates that little, if any, price
competition occurs among providers.

The staf in the prior subsection of its report and in section II.A 1' presented evidence that
consumers ' knowledge is low concerning: (1) prices charged by providers in general and by

28 Botimer
, Tr. Vol. II, 1269, 1325.

Z8 Peebles, Tr. Vol. Il, 1551 ("We do tbi quite frequently, and it doe accunt for the major share of our

busines. We have had calls from families that have been to other funeral establihm 3nd we have gone to other

funeral establihments and picked up remain becaus of the pricing. and the price structure that we have

290 HX-33 at 11 and Exibit T.

29. Tr. Vol. II, 130. Mr. Showlter wa referrng to the Botimer Family Mortuary, represented at the hearing by Mr.

Botimer, and the Greer Chapel and Mortuar.

292 MacFadden, HX-8 at Ex B , Tables 011, 013, pp. 14, 16.

293 Tr, Vol. I, 1098 , 1102-1103,

294 Botimer, Tr, Vol. II, 1289; Rev. Wasielewki, Tr. Vol. II. 1634-1635 (shopping will increase as consumer

awarenes of price differences incrs).
295 R-G-6 at 5.



particular funeral homes; and(2) the availabilty of price information. The AAP' s "Excel" Study,

for exple, found that 75% of the respondents were unaware that federal law requires providers
to give price inormation over the telephone.29 Mr. Showalter tc:stifed that consumers do not
even thik that a funeral is an item that can be price-shopped.297 Dr. Maz, a marketing
expert appearig on behal of the AA, testifed that he expects that consumers will slowly
increase their us of telephone price shopping as a diffusion of knowledge about prices occur
among the general population.

Alterntive Shopping Method

Although the empirical evdence shows that consumers seldom shop by contacting providers
directly, the record contain evdence that some consumers resort to other shopping means, in
part because of the traditional lack of price availabilty.

Mr. Showalter commented that:

(iJn the absence of any real price information in the market, the consumers have to seize
upon something to make a selection, and so they take the second best and they make
decisions on information (reputation, location, religion) that is not very helpful to them

Harr Snyder of the Consumers Union observed that consumers are not currently used to
comparion shopping, as they will be in the future, because the industry does not aggressively
advertise its prices on a competitive basis.

Consumer witneses offered several examples of alternative shopping methods that they say
consumers have adopted. In al of these cases, comparative price inormation is available from a
non-industry source. Rev. Wasielewski, who diseminates that information fof P-hoeri consumers
by means of a telephone "hotlie " testifed that hi servce has received 9,00 consumer call since
1983.301 Dee Perguon, whose Seattle memorial society periodically conducts funeral price

surveys, testified that approximately 50% of all calls his organization receives are for information

-.-

Z96 Soulas, HX-76 at 3.

Z'n 
Tr. Vol. II, 126.

Z98 Tr. Vol. 11 , 814.

Z" Tr. Vol. II, 166.

30 Tr. Vol. II, 1248.

301 Tr. Vol. II
, 1609-1610 ("Every time a public servce announcement is made on 1V, every time there s a

mention (about his price inormation servceJ on a 1V progrm, new program, articles in the newpapers , we
immediately get another floo of phone calls"



about prices, and that such telephone shopping has increased in recent years.302

Representatives of the Continental Ass n of Funeral and Memorial Societies testified that
member societies routinely receive consumer calls for funeral prices.30 The Attorney General
of Arkanas stated that, after adoption of the Rule, his offce observed that the number of funeral
complaints dimiished dramatically, and the nature of consumer calls changed from complaints to
infoImation inquiries.30 Finally, a provider and pre-need seller asserted that consumers are
increasingly shopping on a pre-need basis.

Staff Conclusions

The record evdence establishes that consumers who must make at-need funeral arrangements
generally know which funeral provider they will use, and seldom price-shop by contacting funeral
homes directly. The staff concludes from its review of the evidence, however, that consumers
lack of direct shopping at the time of need is not surpriing in light of the substantial evidence
that price competition generally, and consumer awareness of prices charged, is stil low. In the
staffs view, one can not expect consumer behavior to have significantly changed since the Rule
implementation under those circumstances.306 Stil, the most recent empirical evidence
indicates that direct shopping may have increased somewhat since 1981.

The staff further concludes that, although few consumers shop for funeral providers by
callg them directly, consumers will respond favorably to price advertising when it occurs. 
those areas in which some providers have aggressively competed on price, many consumers have
inquired about price, and have substantially increased the business 'of "low-cost" providers. The
evdence further indicates that consumers increasingly seek price information from memorial
societies and other entities that gather comparative price information and publicize its availabilty.
On balance, the evdence indicates that consumer price-shopping wi increase as price
competition, and consumer awarenes of that competition, increases. 

3. Purchase Behavior

Intrduction

The Commission intended that the Rule s disclosure requirements would enable consumers
save money on funeral expenses by allowing them to pick-and-choose amon

tyes of funerals and
particular goods and servces. The Rule s "unbundli" requirement and.L price and

30 Tr. VoL II , 1178; HX- I04 at 3-4 ("We have estimated that at least twelve hundred calls a year are requests for
price information. The mortuary with which our Astion ha its contract, and has had for fort..ight years, estimates
its offce receives betwen 800 and 1 00 ca per year requesting price information

30 Buchanan, President, CAFS , Tr. Vol. II, 1131; Browtein. CAFS, Tr. Vol. I. 192

30 Clark, Arka Attorney General, Tr. Vol. II. 8, 31-

305 Neel, R- I at 3.

306 As was the ca in 1982, consumers' choice of provders is still limited; empirical evdence mdicates that 76% of
provder-respondents in one survey of NFDA members reported that they compete with four, or fewer, provders in their
community or market area. R- 14 at 3-4.



inormation diclosures were specifically designed for that purpose.
307 The Commission

reasoned, for exaple, that the GPL would be "present for consultation" while conumers were

conSiderig what to purchase.30 The Rule thus requires that providers give the GPL at the

begig of arrangements or selection discusions.

The Commion acknowledged, however, that some consumers might use the Rule s itemied
information to buy more than they would have under the pre-Rule package-pricing system. The

Commsion responded that the Rule s purpose is to enhance consumer choice, so that it would
not be concerned if some consumers chose to buy more as long as it was based on a clear
knowledge of the price consequence; other consumers would have the right to choose les.
The staff below presents the record evdence on consumers ' purchasing decisions under the Rule.

Position of the Partes

The NFA and NSM argue that the Rule has not benefitted consumers because consumers
purchase no fewer items and no different tyes of servce than they did before the Rule. Those

groups thus conclude that consumers have not declined items that were previously sold only in
pre-bundled packages , the opposite of the result predicted by the Commission.

310 The AA,
however, assert that the Rule s full impact has not yet been felt because of low industry
compliance and low consumer awarenes of the Rule s proviions. Nonetheless, the 

concludes, the Rule has benefitted consumers, who purchase fewer items and receive more price
information early in the transaction than they did before the Rule; consumers use that price
inormation to spend significantly les for their arrangements.311

Evidence on Consumer Purchasing

Comparative data from the Baselie and Replication Studies provided the, only sytematic
empircal evidence on changes in consumer purchase behavior since implementation of the Rule.

With respect to the tyes of funerals purchased, BE staff analysis of that BLS and RS data
indicated that about two- thirds of respondents in both years purchased open-casket, ground-burial

servces (the " traditional" funeral servce). That analysis also showed, however, that cremation

selections increased from 11 % in 1981 to 14% in 1987 (140 of 991 respondents in 1987), while
open and closed-casket burials declined by a total of 5% in that period.

31 BE staffs analysis

-.-

30 R- 5 at 42272, 422 42297.

30 
Id. at 42272

30 
Id. at 42297.

3tO R- 9 (Propoed Findings) at 57-6, 216-220; R-G-6 (Comment) at 5. 115- 117.

311 R- ll at 85-8, 88, 94, 145.

312 Daniel, HX- I22 at Table II, p. 6. BE staff noted that the survey results ' clos proxty with cremation statistics

provded by the CANA suggests that the BLS and RS are representative nf the national population. 
Id. at n. 9.



further indicated that the average cost of cremation servces to 1987 respondents was about one-
thid that of open-casket funerals ($1 054 vs. $2,818)."13 - 

Concerng consumer selections of individual funeral items, the BE staff analysis of the BLS
an RS data further revealed that respondents ' purchases of caskets and embalming314 have

decreasd somewhat since 1981 as a result of the increase in cremation selections; once
cremations are deleted from the analysis, the proportion of casket and embalmg choices were
the same in both year.

315 BE staf concluded from its analysis that "the survey do not provide
evdence that the Funeral Rule has inuenced the proportion of purchasers who choose to
include embalmg and caskets in the funerals they helped to arrange. "316

The staff notes with respect to that conclusion that, for those two-thirds of 1981 and 1987
respondents who arranged open-casket funerals, it is logical that the Rule would not cause a
change in casket and embalming selections over time because those items are "practical
necessities" for open-casket funerals. A casket is also necessary for those additional 16% of 1987
respondents who arranged closed-casket funerals, as is embalming in many cases.

The staff further notes that, because cremation purchasers can and do select caskets and
embalming for various reasons,317 a separate question not addressed by the BE analysis is
whether the level of those purchases has changed since 1981. A comparion of the BLS and RS
data shows that those selections have declied significantly. In 1981 , 34 percent of cremation
buyers also purchased caSkets, and 35 percent bought embalmg servces.316 Those selections
dropped in 1987 to 19% (caskets) and 25% (embalming).31.

Other surey data confed the reduction in cremation buyers ' selection of caskets. A
member surey conducted by the CANA indicated that, although selection of an alternative
container was clearly the dominant choice of those selecting cremation , , both 1983 and 1987
there has been a statistically signifcant increase from approxiately 66 percent to approxiately
74 percent in the purchase of alternative containers during that period, coincident with a

313 
Id. at Table Il, p, 7.

314 BE staff could not dra conclusions fiom the data about whetber consumer purcbas of other goo aod
servces incread or decread since 1981 becaus of dierence in the two survey queS regarding those selections;
both survey contaed separate and comparable questions about the purchas of caets and embalming. HX- I22 at 9-
10.

315 Id. at Table IV, p. 10. Caket purcha declined from 88,8% to 85%, and embalming selections fell from
83.4% to 81 %; the drop in consumers' caket choices wa statistically signficant.

316 Id. 
at 10.

317 Cremation can be preceded by an open or 
closd-eket servce. or, as the Commision found in 1982. some

consumers who choose cremation may als select cakets or embalming as a result of provider misrepresentations or lack
of knowiedge about cremation requiremems.

318 R- 3 at Table 3, p. 23.

31. R-
2 at Table Il-4, p. Il-71 (cakets) and Table II-42'-p. II-67 (embalming).



reduction in the purchase of caskets from 22% to 17%.32 The CANA attributed that change
to the Rule.

321

Other data from the BLS and RS results further indicates that cremation purchasers in 1987
purchased fewer "unneeded" caskets and embalmig than in 1981. That data show that 84
consumers in 1981 and 98 people in 1987 purchased a cremation without a viewig of the
deceased or other casket servce. The purchase of a casket and embalmg servces for such
direct cremations" would appear to be unecesar because the body is not present during the

servce (makig embalg unecesary) and is not buried (making a casket unnecesar).
Nonetheles, the record shows that, in those cases, 15 consumers purchased embalmg and 9
purchasd caskets in 1981; in 1987 9 purchased embalmg and 2 purchased caskets. Thus, in
1981 15 of 84, or 18%, of "direct cremation" purchasers appear to have bought unneeded
embalming servces, and 9 of 84, or 11 %, appear to have purchased unneeded caskets. Those
figures declined in 1987 to 9% (unneeded embalming) and 2% (unneeded caskets)
respectively.

:'t

::J

The BE staff further suggested that the slight, overall drop in casket and embalming
purchases for all survey respondents was not due to any contribution of the Rule to the increase
in cremation purchases. BE staff reasoned that the increase in the national cremation rate began
in the early 1970's, before the Rule, and that the rate has not increased since the Rule
implementation.

Although BE staff is correct regarding the cremation rate, other evdence indicates that the
Rule has inuenced, and continues to inuence, consumers ' increasing selection of cremations.
The Cremation As' n of North America concluded in its ANR comment that:

Consumer recogntion of cremation as a legitimate alternative to traditional bural seems
to be attributable to the publicity about the Rule, and this recogntion, in turn, has fueled
the already increasing trend toward cremation.324

The CANA further concluded in its Proposed Findings that the cremation marketing effort of all
segments of the death-care industry have increased since the Rule s enactment.325 Ellsworth

320 Kels, Tr. Vol. II, 310-312

-.-

321 "It is quite clear that the funeral rule and tbe dilosures contaned in it have been one of the major factors
resulting in the increasd us of the alternative cootaers." Purdy, Tr. VoL II, 158.

322 R- 5 at 9; R- 2 and R- 3 data tape. The declie in unneeded caket purcha is statitically signcant.

Record data als indicate that tbos arguably "unneeded" caket purcha ocrred in man ca as a result of
funera director misreprentations. Thos data show that in aU but one ca consumers who were told that a caket was
required in an inappropriate cremation intance purchasd one - 8 of 9 in 1981 and 2 of 2 in 1987. Id.

323 Daniel. HX-
122 at n. 16. p. 10.

324 R-
20 at 11.

325 R- I at 22



Purdy, the imediate past-President of the CANA, asserted that, in addition to sociological
factors, the Funeral rulemaking proceedings may have contributed to the rie in cremation
purchases. Those proceedings began in 1972. Dee Perguon, President of the Peoples
Memorial Society in Seattle, asserted that cost is the major reason why 91 % of his members
choose cremation; the society gathers and disseminates price information and contracts for
cremation servces at reduced prices.327

Finaly, BE staff analysis of the BLS and RS data revealed that the proportion of consumers
who received some form of itemied price information "early" in the funeral transaction (before
selection of the casket) and who used that inormation to spend signifcantly less for their
arrangements increased by 7% since 1981.328 Those consumers spent $252 less for their
selections than consumers who did not receive that early price information.329 BE staff
concluded that the Rule may have contributed to lower funeral expenditures to the extent that it
accounts for the 7% increase in the receipt of early price information.330

Wendell Hahn, who provides accounting services to 1 500 independent funeral providers in 30
states, presented additional evidence that the Rule has caused a decline in industry profits
because some consumers are declining individual components of a funeral that previously were
included in packaged funerals.331 Mr. Hahn stated that, under the Rule, decliations for which
consumers exect a credit have increased. 33 As a result, providers ' after-sale expenses , which
include "dicounts on sales" (and "bad debts ), have increased by about 35% during the period
1983- 1987, before correcting for inflation.

Other testimonial evidence detailed in the prior subsection of the report and in section II.C.l.
reveals that consumers have responded positively to competitive pricing and the availabilty of
les-eensive funeral alternatives faciltated by the Rule s diclosure proviions. That evidence

shows that substantial numbers of consumers choose "low-cst" providers and attempt to purchase
caskets from third-part sellers where those entities exit.

Evidence on Consumer Awareness, Compliance and Prce Competition

J26 Tr. Vol. il
, 183.

..-

J27 Perguson, Tr. Vol. il, 1178-1179.

J28 Daniel, HX- I22 at vi, 37. The price informtion those respondents said they received wa in a fonn other than a
GPL.

J29 
Id. at 37 and Table XI, p. 38 ("pinferly"

JJ 
Id. at n. 5, p. vi.

JJt Tr, Vol. II. 68-65.

332 Id. 
at 690.

JJJ Hahn, HX-49 at Exibits "MOE" and "OC."



The Rule s priar requirement intended to faciltate inormed consumer choice in
purchasing funerals and individual items is the general price list, which must be given to
consumers at the beginning of arrangements discussions. The empirical data presented in section
II.A2. of the report shows that 23% of providers are complying with that obligation. The Rule
final statement requirement is intended to compliment the GPL by allowing consumers to change
their initial selections once they see the total price and individual selections together. The
compliance data shows that 62% of providers are giving consumers as itemied fial statement.
That data alo show that 36% of providers are simultaneously givig consumers an "early" GPL

and an itemied fial statement; that figue drops to 18% when the GPL is given at the outset of
discuions, the time required by the Rule.

. Other evidence outlied in sections II.Al. and IlC. l. of the report demonstrate that
consumers are stil largely unfamiiar with the funeral transaction and unaware of their rights
under the' Rule , and that little overt price competition exits in the funeral industry.

StatY Conclusions

The staff concludes based on its review of the evidence that consumers are buying fewer
funeral items and less-expensive serces than they did before the Rule s mandatory itemization
and disclosure requirements. That evidence shows that consumers increasingly choose less-
expensive cremation servces, and purchase fewer caskets and embalmig for those cremations

than in 1981 , including "unneeded" caskets and embalming. Since 1981 , substantially more
consumers also report receiving some form of price information early in the transaction, which

information consumers use to spend less for their arrangements. According to the industry
largest accounting fi, consumers generally appear to be declinig some items once included in
packaged fuerals. Substantial evdence alo shows that a signcant number of consumers call

and choose low-cst funeral homes where comparative prices are advertised and purchase caskets
competitively offered by third-par providers where ,they are extant. 

The evidence indicates, on balance, that the Rule s itemization and disclosure requirements
have contributed to those results by increasing consumers ' awareness of prices and options, as well
as industry s attempts to expand its marketing of alternative goods and servces. The evidence
further suggests that those benefits are not greater because of low overall levels of industry
compliance, price competition and consumer familiarity with the funeral transaction. In the staffs
view, that data support a conclusion that one can not yet expect substantial chJes in consumer
purchase behavior. As the Commsion acknowledged, the Rule may take longer to affect the
funeral market than in other industries. The great preponderance of testimonial evidence
suggests that those benefits wil tend to increase over time as compliance with, and consumer
awareness of, the Rule increase.

4. Consumer Exenditures and Funeral Prices

Introduction

The Commission in its Statement of Basis and Purpose anticipated that the Rule would effect
consumer expenditures and funeral prices in several ways. The Commission reasoned that
competition induced by greater price information could work to reduce actual funeral prices and
overall consumer expenditures, or at least retard their rate of growth, as consumers ' price



sensitivity is increased and as some consumers shit from higher to lower-priced providers.
Exenditures might also be reduced, the Commission continued, because several individual Rule
proviions would eliminate the industiy mirepresentations and failure to disclose material facts
that induced consumers to purchase certain goods and services. The Commision concluded that
these and other practices were responsible for substantial industry revenues that would be lost
under the Rule; those lost revenues, or consumer savings, would more than offset any price
increases that might result diectly from Rule compliance.

The Commion als recognd, however, that the Rule s mandatory itemition requirement

presented "opportunties" for increased prices and consumer exenditures, but determined that it
does not, by itself, compel those results.33 The Commision identified and responded to the
followig six alleged ways in which prices and exenditures could increase under itemiation: (1)
some consumers might choose to buy more than they would if the items had been packaged;
(2) providers in compiling a new price list (the GPL) might choose to raise prices after examining
their costs and pricing structure;

aa7 (3) compliance costs could be passed on to consumers;

(4) alleged provider ability to offer package prices that are necessariy lower than itemized prices
(i.

, "

economies of packaging ) could result in higher costs for itemied goods and servces;aa9

(5) consumer declination of items usually included in a package might lead providers to raise
other prices in order to maitain revenues and profit levels;34 and (6) providers might raise

334 R-
5 (SBP) at 42297.

33 Id.

336 The Common responded that the Rule s purp is to enhce consumer choice, so that it would not be
concerned if some consumers chos to buy more as long as it wa bad on a clear knowledge of the price consquence;
other consumers would have the right to choo les Id. 

337 The Commision concluded that provders volunta busines decisions to increas prices would certainly not be
a necesry result of the Rule because they are free to do that at any time; the Rute only requires provders to think
about prices in compiling the GPL. Id.

338 The Commiion determed that provders' incread busines expnss caused by the direct costs of compliance
would be mial (and mostly one-time), so that any resulting price increass should be correspondingly modest;

potentiaUy ongoing compliance cots onl would include updting the price lists, provding tlGPL to consumers for
retention, and retag records for one yea. Id. at 42296, 42298. The Commion in'1g thi fiding relied, in part.
on the fact that two of the major industry trade groups that had propOd an alterntive rule virtually identical to the one
promulgated by the Commision (except for an alterntive price dislosure scheme) said in their propol that the
alternte rule would not be unduly burdensme to funeral provders. Id. at 422962297.

33. The Commion 
responded tht signcat economies of packagig do not appear to be extnt in funerals

because, unl some other industries, the buses cot of proding a set of funeral goo and servces is much the same
whether tbe items are offered separately or together; the great majority of funeral home cots are fied costs for
overhead that would not vary with the pricing method The Commision further stated that, even if there were modest
cost differences, only' those consumers who chos to do so would spend somewhat more for itemized purchases because
the Rule permits package pricing in addition 10 itemiztion. The Commision concluded that consumers ' ability to
decline unwanted items might more than offset any increase in price for the tOtal package. Id, at 42298.

34 The Commision reaned in respons to this argument that, although the Rule does not regulate how providers
set or shift prices, the long-term competitive effect of itemiztion might not permit provders to recover lost revenue from

(continued...



price of the lowest-price funeral because itemition precludes the industry s "graduated
recovery" method of package pricing.341 The Commion, in sum, expected that spme fueral
providers would increase prices after mandatory itemiation while- others would not, but concluded
that any signifcant increases would not be a necessary result of the Rule.

342

The Commiion in the NPR thus sought comment on whether consumer expenditures
funeral prices, and providers ' costs of doing busines have changed since the Rule s promulgation

the reasons for any such changes, and what role, if any, the Rule has played in those
changes.34 The staff in thi section of the report revews the evdence on those isues.

Position of the Rulemag Partes

The NFA and NSM concluded in their Proposed Findings of Fact that the Rule s costs

clearly outweigh its benefits because: (1) the primary predicted benefit of the Rule was reduced
prices and consumer exenditures through increased price competition; overall consumer
expenditures under the Rule have not decreased, as promised, but have increased 9% above the
rate of infation since 1981; (2) consumers who received the Rule-required price lists and
disclosures spent no less for their funeral arrangements than those who did not get that
information; (3) no record evidence attributed to the Rule any increase in the availabilty to
consumers of "early" price information, even though the proportion of consumers who received
some form of oral or wrtten price information early in the arrangements conference and who
spent substantially less for their arrangements signifcantly increased since 1981; and (4) the Rule
has imposed on providers a variety of increased costs, most notably for personnel as a result of a
23-miute average increase in the durl!tion of the arrangements conference, and for business

c))

(n.cominued)
declinations simply by raing price In the shon term, some consumers might spend more and some les than they
would under a package pricing scheme if provders actually rais prices for items consumers are less likely to decline in
order to recoup revenue lost on items consumers are more likely to decline. Id.

The staff notes that the NFA and others similarly suggested in this review that providers would be forced to rais.
or shi. price if the Commion were to prohihit so-alied "caket handlig fees " which some provders charge to
consumers who declie to purchas cakets from provders, hut obtain them from thrd-pa sellers 1be staff disss
tbat isue in section m. C infr. 

34t The Commiion recognized that proders migbt choo to ra tbe price of tbe lowt-price funeral, but
determed in respons tbat itemition doe not preclude provders frm recoering a grter proponion of overbead
from purcbasrs of bigher-priced funera than frm buyers of lower-priced funerals ("graduated recoery ). The

Commiion reasned that tbe Rule permts provders to achieve that effect by (1) dislosing dierent prices to diferent
consumers for the same items; (2) appropritely pricig tbe alterntive format involvg a single price quotation for
profesional servces and cakets; and (3) appropriately pricing cakets. The Commiion concluded that tbe impact of
any voluntary price increa for tbe lowest-priced package funeral might be offt or blunted by tbe savings reSulting
from declination and by tbe pressure generated from increased price competition to keep prices down. ld, at 42298-

42299.

342 
ld. at 42299.

343 R-
I at 19869-19870 (Questions 6 and 16).



exenses such as pritig, accounting and legal servces;"" and (5) these costs have been pased
on to consumers in the form of higher prices, particularly_for professionarservces.

The AAP advocated, in contrast to the NFA view, that no reliable evidence attributed any
signcant increase in consumer expenditures, funeral home business costs, or funeral prices to
the Rule. To the exent that exenditures and prices have increased, the AA continued, those
increases have resulted largely from ination. The AA further argued that exenditures, in
fact, have not increased above ination, or have declied slightly, when the appropriate consumer
price index for servce excludig medical is used to deflate the raw, empircal data.

According to the AAP, the Rule has benefitted consumers (helped reduce expenditures) by
contributing to: the increase in the proportion of consumers since 1981 who received price
inormation early in the fueral transaction and who spent less for their arrangements; funeral
home restraint in raising prices; consumer declinations under itemization; and reduced purchases
of "unneeded" goods and servces for cremation.34 The AA concluded that, in any event,
consumers ' funeral purchase decisions are inuenced by several factors in addition to price; as a
result, the key isue in assesing the Rule s impact is the degree of informed consumer choice, and
not necessariy the level of expenditures.347

The RS and BLS Data Che in Exnditure and Prices Since the Rule

34 '
Persnnel' cots as defined by the FFA and used here by the NFDA refer to owers' and employees ' salaries.

retirement plan exns, payroU taes and insurace, and in.house profesonal servces and caual labor. Busines
cots refer to accounting, consulting and legal servce, potage, offce supplies and priting. See Hahn, HX-49, Ex 'OC'

34 
See 9 at 62- , 89-96 and Dr. McCesney, HX-126A at 52.53, 86-89. See also G-6 (NFA Comment)

at 3435 , 90-92 and R- 3 (NSM Comment) at 2427, 52-53 (rule als put upwrd presure on prices of the lowest-
priced funerals by eliminting the industry s 'grduated recery' of cots pricing method). The FDSA in its comment
seconded the NFA-NSM poition. R-G-5 at 2425. 

-.-

34 The staff in section II. supr, revewed the evdence indicating that consumers' appe to be purchasing fewer
or les exnsive items under the Rule.

347 See ll (Propod Fmdings) at 71- , R- 17 (Comment) at 6- , 29.

May individual pacipants and groups agrd with the AA' s concludig point that informed choice is the Rulepri intended benefit. See, e.g., Prof. Sommer, Center for Consumer Resch, U. Cal-Davi, Tr. Vol. Il, 628. 64;
Wenheimer, NAEL, Tr. Vol. Il, 96; Dr. Barnow, ICF/L, Tr. Vol. I , 865, HX- 1l8 at 7 (consumers may find price
inormation valuable even if they do not select less exnsive items); Rouilard, CRIA, Tr. Vol. II, 1352; Klein
NYSFDAB (consumer member), Tr. Vol. II, 1083; Dr, Biddle , clergy, Tr. Vol. II, 338; Dr. Nelson, AAP. Tr. Vol. 1,

15. R- 17 (Older Womens ' League Comment) at 2, 3 (repeal basd on fact that consumers may not have immediately
used the Rule s information to spend les denies the Rule s basic thrust - to remove package-oniy pricing and provide
consumer Choice); R- 12 (CAFS Comment) at 2-3 (inormed consumers may spend more or less; it s irrelevant that
thos who get price lists may not spend les); R- 21 (Consumers ' Union Comment) at 5; and R- 5 (Mem. Soc y of N.

Va. Comment) at 3.



The most reliable and comprehensive record evidence on the Rule s impact on overall
consumer exenditures

34 for funera was provided by BE staffs analysis of the Replication
and Baseline data. BE staff performed a "time-series" analysis of the change in total consumer

exenditures for funerals reported by 1981 BLS and 1987 RS respondents, holding constant many
factors other than the Rule that might inuence funeral expenditures (such as income, degree of
urbanition and education, and tye of fueral selected).

349 BE staff by means of that multi-

varate regresion analysis found that average "real" exnditures, after controllg for ination
were $22 (or about 9%) higher in 1987 than in 1981.35

BE staff stated in its report, however, that the fiding that real expenditures have increased
does not mean that the Rule caused that result, because other factors not accounted for in the
analysis could have inuenced exenditures. Among others, BE staf reported, those factors

include signcantly increased funeral home costs in providing funerals not associated with Rule
compliance.351 Stil, BE staff concluded that the strong regression finding suggests that it is

unlikely that the Rule has contributed to a decrease in overall funeral expenditures.
352 BE staff

also concluded that it could not determine from the survey data the degree to which higher real
prices or an increase in the quantity (or quality) of goods and servces purchased, or some
combination of those two factors, explains the finding of increased real expenditures.

BE staff also conducted a "cross-section" regression analysis using only the 1987 RS data to
examine whether respondents who received the Rule-required documents and disclosures spent
less for their overall arrangements, on average, than those who did not get that information. 
staff reported its fiding that those respondents who received "compliance" (an "early" GPL, a
properly itemied fial statement, and no mirepresentations about embalming or casket for
cremation requirements)35 spent no les for funerals than those who did not get that level of

34 The evdence reewed here speks 
10 overall consumer eXPnditures, and not prices of individual funera goo

and servce. Often usd interchangeably by vaous paicipants thes two term when usd to compare two time

period generally refer to different meaures and need to be properly distinguished. Consumer expnditures, for
example, might increas over time as a result of increasd funeral home prices, or as a result of increass in the amount
or quality of funeral items purchad, or some combintion of thos factors. Similarly, exnditures might remain stable

if price increasd and the quantity purchad decd. Exnditures can onl be properly characteried as "prices

over time when the compnnents included in the analySis do not change and the quali of the goo and servces provded

..-

remain constant. Statitica data proded by Wendell Ha of the FFA on the cot over time.. "regula adult
fuoera" comes clost to the defiition of prices.

34. See HX- I22 at APPENDIX A, pp. 51-54 for defitions of the varibles included in the analysis.

350 HX- I22 at 46 and Table X!, p. 47 (exnditures = ' ). BE staff usd the Consumer Price Index for all
urban consumers (' CPI- ) to deflate the unadjusted survey exnditure data

351 HX- I22 at 46 and n. 54; Tr. Vol. I, 100, 102.

35Z HX- 122 at 50.

353 Id. 
at 13.

354 Th defition is BE stas 'COMPLY 2' index disd earlier in the repnn; 31% of RS respnndents who
went to the funeral home to make arrngements received that level of compliance.



compliant treatment. 3S Simlarly, BE staff reported that RS respondents who said they
received a GPL sometime in the transaction, a fmal statement, a casket price lit, and an outer
burial container price list, respectively, spent no les for their arrangements than those who did
not r port receiving those documents.35 Finally, BE staff in a separate analysis found that
those respondents who reported receiving a GPL "early" (after arrangements discussions had
begUn but before selection of a casket) spent no less than those who said they got the GPL later
in the arrgements conference or did not get a GPL at alL 357 BE staff concluded that the RS
data do not provide evdence that consumers who receive the Rule-required documents use that
inormation to reduce their funeral exenditures.

BE staff alo reported cross-section results, however, indicating that RS respondents who said
they received some form of oral or wrtten price information "early" in the arrangements
conference (other than a GPL)35 spent significantly les ($252, or 7.7%) for funerals than
those who did not get that "early" information.36 According to BE staff, the receipt of early
price information had the same effect of reducing expenditures in 1981 , but a signficantly greater
proportion of consumers (7% more) reported receivig that early inormation in 1987 than in
1981. 361

BE staff concluded that the Rule may have contributed to lower expenditures for funerals to
the degree that it caused the increase in the proportion of consumers who received price
inormation early. BE staf could not, however, determine the exent to which, if at all, that
increase can be attributed to the Rule s impact,38 BE staff also could not explain the
apparently anomalous regresion fmdings that the receipt of an "early" GPL does not appear to
result in lower funeral expenditures whie the receipt of some other form of wrtten price
inormation early does.

355 HX- l22 at 42 and Table XII, p. 43 ("comply ). Dr. Barow (ICF/Lwin economist for the AAP) confrmed
thi result. Tr. Vol. I, 96.

356 Id. at 37, 41 and Table XI, p. 38 ("gpldum" and "fsum ); and n. 47, p. 40.

357 
Id. at n. 46 , p. 40.

-.-

3S 
Id. at 44.

359 The RS questionnaire asked consumers when they 
fit received oral or wrtten price information while meeting

with the funeral directnr and whether they were show a GPL durig that meeting in two separate questions - Questions
27 and 28, respeivly. See 2 at APPENDIX Questionne. 

36 
Id. at 37 and Table XI, p. 38 ("pinferly' ); and n. 46, p. 40.

361 Id. at 15 and Table VI, p, 14.

362 
Id. at 15.

36 BE staff concludes that the relationship between funeral exnditures and the receipt of a GPL and other forms
of price information received early is ' somewhat puzzing.' at 40.



Dr. Barow, an economit appearg on behal of the AA, confed BE stafs fiding
concerng the exenditure-reducig effects of receivig price information early, and concluded
that this finding is " the only solid result that seems consistent in tbe work that (BE staff) and I
have done.

"36 Dr. Barnow further testifed that the price information early result "would seem

.to indicate that there is a decrease in exenditures that might be related to the Rule."36

Other empirical evdence dicused earlier in section IlB.3. of thi report indicates that
consumers are increasingly purchasing the les exnsive cremation alternative and chose fewer
caskets and embalmg for cremations in 1987 than 1981. That evdence also shows that some
consumers are declig items once included in fueral packages, and choose lower-cost funeral
homes and competitively-priced caskets offered by third part sellers where they are
available.

BE staffs analysis of the RS and BLS data also provided nationally-projectable, empirical data
on whether or not real prices for individual funeral items have increased since promulgation of
the Funeral Rule. BE staff concluded that "the itemized price information contained in the two
surveys do not provide evidence that real prices for individual funeral goods and services were
significantly different in 1987 than they were in 1981.,,367 The analysis did show that real prices
for caskets in 1987 were viually unchanged compared to 1981 (while real wholesale casket prices

increased), and that real price for professional servces of the funeral director have increased

signifcantly since 1981.36 Both Dr. Daniel of the BE staff and Mr. Hahn of the FFA
attributed that latter increase to an industry-wide decision to shit some overhead costs and profit
margins ("markups ) from caskets to professional servce fees.36 Mr. Hahn provided further
evidence on thi point in hi testimony, aserting that funeral homes refrained from increasing
prices for profesional servce even more than they did as a result of a "price consciousness
generated by the availabilty of the Rule-required GPL. 370

Other Evidence: the Rule has not Increed Exnditure or Prces

Dr. Barnow on behalf of the AA presented evidence that BE staffs time-series and cross-
sectional "comply" results concernng expenditures may be of minimal value in determining the

36 Tr. Vol. I, 893.

-.-

J6 
ld. at 92-924.

36 The last two conclusions are bad on evdence addresd in sectons II.B.2. and ILC.l. of the report.

J6 HX- I22 at 13; Tr. Vol. I, 989 (the data do not reveal a trend about price for indidual fuoeral goo aod
servce).

36 HX- I22 at 13 and Table V, p. 12.

369 ld. 
at 13, Tr, Vol. I. 1016 (the price increas for profesional service fees is not a cost of the Rule); Hahn, HX-

49 at 2, Tr. Vol. II, 677-678. See a/so Showalter , joumalistfindustry analyst. Tr. Vol. II. 121 . 148 (providers made this

sWitch because they feared a change m consumer buymg habits under the Rule, so that the charges would be non-

declinable under the Rule); and Piersn, funeral director, R- l at 4.

370 Tr. Vol. II, 678.



benefits of the Rule over time. Dr. Barow testifed that the degree of Rule compliance must be
taken into account in order to gauge the costs and benefits of a "fully impJemented" Rule. The
low level (29-36%) of compliance documented by analysis of the RS data, Dr. Bamow continued
means that any pre-post time eries analysis will fail to capture the effect of the rule because the

rule was not being complied with substantially in 1987."371 Dr. Bamow concluded that the

time-series analysis using pre-rule and post-rule observations "cannot be used to assess the impact
of the rue (on expenditures 

)."37

Dr. Daniel of the BE staff agreed with Dr, Bamow in priciple, testifyg that he conducted
the cross-section "comply" analysis in addition to the time-series because of the overall compliance
level fiding -- in order to combine the results to help pick up in the analysis the effects of Rule
compliance.373

Dr. Bamow also advocated that because BE staffs compliance indices ("COMPLY 1- ) only
measure partial Rule compliance, even the cross-section results comparig consumer expenditures
for those who did and did not receive "compliance" will fail to identify the effects of a fully
complied-with Rule?74 Dr. Bamow agreed that, given the overall compliance level, the cross-
section analysis is preferable to the time-series for evaluating the effects of the Rule , but
cautioned against drawing conclusions about the Rule s potential impact because the cross-section
results could change over time?7

Dr. Bamow provided further evidence that real consumer expenditures have not increased
since 1981 , or decreased slightly, when the consumer price index ("CPI") more appropriate for
comparative purposes than that used by BE staf is used to deflate the unadjusted RS data. Dr.
Barow noted that the CPI-U (for all urban consumers) used by BE staff in its time-series analysis
reflects average price increases for all goods and servces (the "general economy ), and is
therefore the most widely used measure of increases in consumer prices generally.376 However

371 HX-
IIB at 5 , 15.

372 
Id. at 3.

373 Tr. Val. !, 986 (but the time-sries results "ca begi to anwer the questions of interest" even though
campliance appe to be about 30%). 

-.-

374 HX- IIB at 6, 24.

Dr. Barnows points could lead one to argue as weU tht the level of compliance WIth individual Rule provians
might affect the reliability/prnjectabilty of evdence that consumer. do not use the Rule-required infarmation they receive
to reduce their exnditures. One might quesrion, for exmple, whether the fiding that receipt of the GPL does not
reduce exnditures should be taken at face value when only 23% of RS respondents said that they got that document at
the time required by the Rule.

375 Tr. Val. I, 881. Dr. Barnow als suggested that one .or mpre relevant explanatory variables , such as religian and
wealth of the consumer , that likely influence consumer expnditures on funerals is missing from the cross-section analysis
sa that the resulting regression results may be biasd in an unknow directlan. HX- lIB at 24. See also Dr. Mazls. Tr.
Vol. Ill, 860 (exercis caution regarding the cros-section results because it is not know whether the fWD groups of
consumers are really equivalent).

376 HX- IIB at 20 and n. 10, p. II.



Dr. Barow contiued price change at dierent rates in different sectors of the economy, and
the funeral home industry is clasifed as a "servce" industry by the U.S. Dept. of Commerce
under the standard industrial clasification (SIC) scheme.

37 Dr. Barnow thus concluded that it

is more appropriate to compare increases in funeral expenditures with increases in the servce
sector of the economy, as opposed to the. general economy, to deternne whether they have
increased mo,re than prices in comparable industries.

318 That analysis indicated that BE staffs

unadjusted exenditure increase of about 37% since 1981 was higher than price increases for the
economy as a whole (CPI-U = 28%), as BE staff reported, but lower than price increases for the
servce sector (CPI-S excluding medical = 40%).

BE staf and Dr. Barnow did not attribute the resulting real increase in consumer
expenditures for funerals to the Rule even when the RS data is compared to price increases for
the general economy. Mr. Wendell Hahn, who provides accounting services to 1,500 independent

funeral home clients, during his testimony also stated that prices (actually speaking of gross
funeral home sales, or expenditures) have increased faster than the CPI (for all urban consumers)
because of increases in a variety of "fIXed costs of funeral servce," and not because of the Funeral
Rule.38 Mr. Hahn provided further testimony in his intervew with the 

American Funeral

Director magazine that "increases in the average adult funeral selection are largely attributed to
inflation. ,,381 Individual funeral director witnesses agreed with Mr. Hahn s last point,

,'I

These and other witnesses provided further evdence that the Rule has not caused any
signcant increase in funeral prices. Dr. Barnow expressed his exert view that any increase in
professional time devoted to the arrangements conference does not necessarily lead to increased
prices if there is "slack time" in that professional's daily schedule.

38 Similarly, Mr. Hahn

testifed that any such increased professional time has not resulted in additional funeral home

The funera industr, lie other "servce" industries, sells goo as well as servces

Both Dr. McChesney, the economist represntig the funeral industry at the public hearings in this matter, and

Wendell Hahn, the "accuntant" for some 1,500 funeral homes in 30 states, repeatedly referred in their respective
testimony to the funeral industry as a "servce" industry. Dr. McChesney funher compared funeral directors ro doctors,
lawyers and other profesionals included in the servce industry sector. McChesney, HX- 126-A at 17 26, 34; Hahn, Tr.

Vol. II, 679, 703. Mr. Hahn, in an intervew with the Amcan Funeral Director magaze, als reported that the
declining percentage of caket cost to sellig price indicates "an increasing emphasis on the servces rather than the goo
that the funeral director provdes." R- 7 at 3. See alo Yurs, appeg 00 beha of the NFDA, T.r..VOI. II, 519 (the

key to the funeral industry is servce).

378 HX-
118 at 20-21.

J7 
Id. at 21 and Exbit 4, p. 22 The results were the same using FFA statitical data in the recrd on sales of

regular adult funerals" by FFA' s 1,500 funeral home clients the raw increa wa als about 37% since 1981. Id. 

Exbit 1 , p. 10.

38 Tr. Vol. II, 678

381 R-
7 at 3,

38 See, e.

g., 

Kruse, Tr. Vol. II, 24; and Longmire, R- 2 at 5.

38 Tr. Vol. I, 867-8.



hig of personnel. 38 Finally, the National Research study of 500 funeral directors, conducted
for the AA, found that, although a majority (59%) of funeral directors .said arrangements time
increased since the Rule went into effect, similar majorities reported that the Rule and its
disclosure requirements have not caused them to increase funeral prices overall (59%) or prices
for profesional servces (54%).

Substantial record evdence provided by Mr. Hah, Dr. Bamow and several funeral industry
members appearig on behal of the NFA and the NSM also indicates that the Rule has not
signcantly contributed to funeral home costs of operation. Mr. Hahn testifed, based on
statistical FFA data that he provided,38 that the Rule may have contributed 10% of the

$16.80 unadjusted rie in funeral home busines costs (such as form, priting and paperwork)
since 1983 -- a "mior" contribution of $1.68, and may account for a "very minor" portion of the
unadjusted $196 rie in personnel costs "because the staff is already there. ,,387 Mr. Hahn

further stated that the Rule has increased funeral homes

' "

after-sale" expense somewhat because
providers have felt obliged to give "discounts" to familes who, under the Rule, are declinig items
for which credits may not have been given under the pre-rule package-pricing scheme.368 Mr.

Hahn concluded that, overall, the Rule has had no pronounced effect on funeral home costs, and
thus has not been the primary factor in increased funeral home costs of operation in recent
years.38 Stil, Mr. Hahn reported, funeral home costs have increased by more than the average
adult funeral selection since 1983 , and by 9% more since 1977.

In addition, HX-50, prepared by BE staff and based on the cost data provided by Mr. Hahn
reveals that, since 1984, there has been a very slight shift of funeral home costs into personnel
and that personnel as a percent of overall funeral home expense has not signicantly changed in a
decade. HX-50 simlarly revealed that salary as a percent of overall personnel expense has not
signcantly changed in many years. As Mr. Hahn further testified, signcant changes in those
areas should have occurred if the Rule were signcantly increasing funeral hOl1es ' personnel
costs.391 

' ,

38 Tr. Vol. II, 68.

38 Ayers, HX- 108 at 3. See alo Daly, Tr. Vol. II, 694 (has nO! raisd prices at cemetery/monuary facility as a
result of the Rule s adnlnitrative cots); and Daniel, FfC, Tr. Vol. I, 1016 (23-nlnute increas in arrngements time
nlght account for a small part of tbe incread real exnditure, but nO! for $2(0). 

-.-

38 Federated Funeral Directors of America (FFA) proc re;"rd from 1,500 funeral home clients in 30 states
tbat conduct about 181 00 funerals a yea, reprenting just under 10% of all deaths. FFA is the largest company of
its ty in the country. Ha Tr. II, 662-63.

38 Tr. Vol. II, 683-6; HX-49, Ex "MOE". Mr. Hahn als testifed tbat "any additional cost from the FTC Rule
ca not be related, we doo t tbin to persnnel." Tr. Vol. II, 690.

38 
Id. at 685.

,. 

Id. at 681, 689.

300 Tr. Vol. II, 708; R- 5 (FFA Statistical Supplement for 1987) at "Trends in the Lat Twenty Years.

391 Tr. Vol. II, 68.



Dr. Barow al stated for the record, after revewg the cost data provided by Mr. Hahn,
that "(lt is dicut to see how many of the (cost) items that account for a substal1tial portion of
the increase in the average retail price (regular adult funeral selection) might be asociated with
the FTC rule."39 Dr. Bamow reported, for exaple, that accounting, consultants and legal
costs, arguably Rule-related, were responsible for 2.6% of the real increase in overall funeral
home costs since 1981, whereas depreciation and casket cost respectively accounted for 14.9% and
9.3% of the real increase in costs.39 Overal, Dr. Bamow agreed with Mr. Hahn that the cost
data do not appear to suggest that the Rule was largely responsible for price increases to

consumers, but that "the costs of most funeral components increased since 1981 by varyng
amounts, with no single category responsible for the bulk of the increase."39 Finally, Dr.
Bamow stated that increased compliance would not substantially increase the Rule s costs

because there are no identifable, major costs imposed by the Rule now on providers.

Funeral industry witnesses Timothy Simms and Richard Yurs appearing on behalf of the
NFA testifed that the Rule has not appreciably increased funeral homes ' costs of
operation.39 Fred Bates and Charles Roper appearig for the NSM testifed that increased
arrangements time was a positive result of the Rule397

and has not appreciably increased

funeral home costs of operation.398 Several other funeral director participants agreed that the
Rule has not signcantly increased their costs of providing funeral servces.399

Finally, substantial testimonial evidence indicates that price increases have occurred on the
basis of independent funeral home business decisions, and not costs asociated with the
requiremc:nts of the Rule. A quote from Business Trend Analysts contained in Dr. McChesney
prepared testimony states, for exple:

When fit proposed, many believed the Funeral Rule would lower funeral and cremation
servce price because lower-priced.options would be made known to the consumer.
However, when put into effect, the Funeral Rule caused funeral directors (0 -exanine

392 HX-
1l8 at 14.

393 Id. at 14 and Exibit 2, pp. 12- 13.

394 HX-1l8 at 14. Dr. Berr, an economist appearig on hi ow bebalf, agreed that the Rule ha bad no influence
on funeral home cots. Tr. Vol. !, 151. 

-.-

395 Tr. Vol. I, 88, 883.

3" Simms, Tr. Vol. II, 504; Yurs, Tr. Vol. II, 534, 562

397 Bates, Tr. Vol. !, 677-"78, 697 (and no support for clam tbat Rule impo increasd costs for management

persnnel time and legal exns).
398 Roper, Tr. Vol. I, 723.

399 See . e,

g., 

Krause, Tr, Vol. II, 47; Bmimer, Tr, Vol. II. 1302; Longmire , R- 2 at 5; Ninker, R- I at 5; Farrow
Exec. Dir., Tex Funeral Servce Commision, Tr. Vol. II , 588-589; and Franzen, Tr. Vol. II, 823. See a/so Klem
consumer member, New York Funeral Directing Adviry Board, Tr. Vol. II, 1065; and Clark, Attorney General of
Arkans, Tr. Vol. II, 30 (funeral home cbain ower reported to him tbat the Rule has not resulted in additional
busines costs that have cbanged profitabilty).



their costs. In doing so, many realied that they had been "givig away" some servces. 

effect. funeral directors became more business-oriented as a result of-the FTC rulings.
and found that thev could actually raise prices 40 (emphasis added)

Funeral director participants agreed with that analysis.401 Views expressed by consumer

reptesentatives/jouralists and other rulemaking participants also suggested that increased prices

are based more on the individual busines decisions of funeral homes than on costs asociated
with Rule compliance.

Staff Conclusion

The staff concludes from its review of the record evidence that, on balance, the Rule to date
has not directly resulted in increased consumer expenditures or funeral prices, but appears to
have contributed to reduced expenditures for some consumers. At the least, the Rule may have
helped retard the growth of expenditures and prices. No substantial record evidence, including
the BE staff analyses, reliably attributed any significant increases in expenditures, prices or funeral
home costs to the Funeral Rule. Rather, substantial evidence indicates that: (1) consumer
expenditures and prices, when compared to other service industries , have not increased above the
rate of infation;

40 (2) the Rule s presence may have tempered price increases and reduced
some consumers ' exenditures overall, or for certain items, by making consumers and funeral
providers more price-sensitive; and (3) price increases have largely resulted from infation and
individual funeral home business decisions nrelated to Rule compliance.

The record evidence, however, also does not support the conclusion that overall consumer
exenditures have fallen as a result of the Rule or its individual proviions. The staff does not
view that fiding as terrbly surpriing. The evdence suggests that one can not reasonably exect
overall consumer behavior or exenditures to have substantially changed in the short time since
the Rule s inception, given the low levels of overall industry compliance, -price competition, and
consumer knowledge documented earlier in the report. That overall compliance level, as well as

.00 HX- 126-A at 53.

'01 Piersn, R- l al 2; Ninker. R- l al 3; Davi, Illiois FDA, R- 2 at 1; Botimer, Tr. Vol. II, 1292; and
FDSA nf Chicago, R- 5 at 25. See alo Habn, Tr. Vol. II, 678-79. 68, 68-69, 709 (w.largest single-year price
incras since 1981 wa in 1983 , before the Rule, when ma direCtors who were otherw makig price adjustments
decided to hedge againt the Rule s exCled cots; the Rule increas funeral proders' price awarenes and led to
independent price choices in the '80' s).

40 Browtein, CAFS, Tr. Vol. !, 171; Showlter, journlistlndustty analyst, Tr. Vol. II, 121, 148 (providers
increasd professional servce fees , whicb consumers caot decline, so that price are incrasing while consumers are
buying les); Snyder, CU, Tr. Vol. II, 1123, 1247 (provders used the Rule as an oppcrtunity to rais prices); Blake

memorial soety, Tr. Vol. II, 1123, 1125 (lack of price competition permts ineffcient provders to keep prices high, so
that consumers can choo les, such as cremation or cheaper cakets, while provders can incras prices to keep profits
up; provders fear peer reactinn if they contraCt with memorial soeties for lowr-priced funerals); Carlsn. author, Tr.
Vol. I, 520; Berry, economist, Tr. Vol. I, 151 (providers increasd prices when they realized their costs were not covered);
Buchanan. CAFS , Tr, Vol. 11, 1104; and Dr. Barnow, ICFlLewin for AAP, HX. 118 at 10. 14.

403 Industry data published in March 1989 reveals that, in 1988, consumer expenditures and prices increasd by less
than the rate of inflation for the general economy (CPI-U), suggesting a reversl of the trend exant in the early and
middle 1980's towrd increasd price. See FU1ral Service Insider March 20. 1989, at 2.



compliance with the Rule s individua proviions, also indicates that BE stas time-series and
cross-section analyses may be of minal value in assessing the Rule s potential benefits because
the analyses did not capture the full effects of a complied-with Rule.

Even if compliance were higher, the overall level of consumer expenditures would not appear
to be the sole test of the Rule s benefits, given the evidence that consumers have purchased less
under the Rule whie prices have increased largely as a result of voluntary fueral home business
deciions. The record evdence here indicates that consumer exenditures and funeral prices
when compared to other servce industries, have not increased above inflation. That evidence
could lead one to argue that the Rule may have helped retard the growth of funeral consumer
exenditures, a goal fully intended by the Commision.

Finally, if the Rule s only benefit were to increase informed consumer choice (without
imposing substantial costs on industry), regardless of whether some chose to spend more for their
arrangements than they would have without the Rule, that benefit would justify retention of the
Rule because other consumers would have the right to choose to spend less. The Commission in
its Statement of Basis so stated the Rule s purpose.406 The record evidence in fact indicates

that many consumers wil spend less for their arrangements as a result of informed choice.

.:J

C. Impact of the Rule on Funeral Homes

1. Price Competition

Intruction

The Commion intended that the Rule would help reduce exiting barrers to price
competition in the funeral market. 407 The Commion, however, forestalled predicting.when
price competition would emerge, noting the industry s hitorical opposition to price: advertsing
and the natural barers to entry that dicouraged low-cost providers.

40 The Commision

404 Staff in the compliance section of the report concludes that overall compliance with four of the Rule s key

provions is 15%, and that no evidence reliably indicates that compliance with any of the Rule s individual proviions is

greater than 50% other than for the itemized statement (62%) and the telephone price request dislosure provisions
(over 90% but small cell siz make strong conclusions problematic); complince with the GPL provon is 23%. The

-.-

staff als notes its concern about relyg on the croscton 'compliace ' results when that ancould not have been

performed at all if all of the complice data were taen into accunt - BE and rulemakg sta analyis of that data
indicates that simultaneous compliance with al of the provions surveyed in the Replication Study ca be viewed as 9%
or lower.

40 
See 5 (SBP) at 42297.

40 Id.

407 R-
5 at 42260.

408 R- 5 at 42266 , 42270-42271 , 42299. The Commision explained that the industry is characterized by a lack of
price competition largely because consumers ' at-need demand for funerals is inelastic. so that price competition would
result in a los of total industry revenues. The industry s preference for avoiding price competition is made easier, the
Commision concluded, becaus most provders have very lited competition (fewr than four competitors). In addition,

(continued...



nonetheles concluded that the intial stiulus for price competition would liely come from the
industry, and not from consumers.

The staff below reviews the record evidence on the Rule s impact on competition among
funeral providers. Many participants offered testimonial evidence concerning whether and how
the Rule has affected funeral marketing practices. Much of that evidence involves the extent of
price competition generaly, and the competitive effects of alternative marketing strategies by
dicount funeral homes, pre-need sellers, and thid-part casket retailers that have increased in
recent year.

Evidence on Price Competition Generally

The NFDA and NSM asserted in their Comments and Proposed Findings that the Rule has
failed to change the "state of competition in the funeral industry," implying that providers
compete on the basis of servce quality, and not on a price basis, because consumers do not
demand price information.410 Those groups argued, however, that price competition has
emerged in response to consumer demand in certain transient areas of the country, such as the
sun belt states, where family ties are attenuated.411 Individual providers who addressed the issue

agreed with the NFA and NSM that overall competition among funeral homes has not
increased.412 A 1984 surey of the NFA membership indicated that most providers stil have
very lited competition - 76% of the provider respondents reported that they have four or
fewer competitors in their market area or community.'13

Thd-part casket retailers, pre-need sellers, and discount providers, however, testifed that
when they attempted to interject price competition into the market, funeral providers and
suppliers responded with diparagement, anticompetitive state and local restrictions, surcharges
("handlig fees ) and secondaryboycotts.414 For example, Rev. Henr Wasiele1lski, who runs a

( ...

continued)
the ability of a new entrant to huild a clientele is uncertain, at best, gien the large number of small providers and
SIgncant consumer loylty.

409 Id. 
at 42299, n. 396.

410 R-
G-6 at 5, 109-110, 113-114; R- 9 at 8-9, 31 , 17- , 199-200 202-20.

-.-

411 R-
9 at 193-196 (In thos area, accrding to tbe NFDA and NSM, transient consumers bave litte need of the

memorilition procss and thus elevte price concern).

41 Krus, Tr, Vol. II, 12-13 (majority of Wisonsin provders do not compete); Nelsn. PAA Tr. Vol. II. 178 , 180
(no competitive environment for cakers in Tennese). See alo Hahn, FFA, Tr. Vol. II. 709 (no more competition
tody tha before tbe Rule; Rule has made provders "more aware" of what other proders are doing); R- 7 (PAA
Rebuttal) at 21 (entry in the funeral market is viually unheard nf without a prior affation with a funeral home or
cemetery, or the entrant is chain-related).

413 R-
14 at 3-4.

414 See , e.

g., 

Neel, caket retailer, Tr. Vol. I , 567 , 571 , 583 ("(W)e got the word back. if you (caket suppliers) sell
cakers to Harr Neel, we (provdersJ bocott you and you are out of busines;

" "

We have had caket saies canceled by
(continued...



funeral price "hotlie" in Phoeni Arona, testifed that some funeral providers have not
advertised with hi hotline for fear of reprial from other funeral provders.415 ,

Consumer advocates and industry observers concurred with industry members that there is
little price competition in the funeral market.

416 Nonetheless, some of those witnesses asserted

that price competition is increasing.417 One industry observer explained that consumers do not

compel fueral providers to compete on prices because many consumers are unaware that prices
difer among fueral provders.

416 Another opined that consumers do not even thin that a

funeral is an item that can be price-shopped.419 The testimony of many witneses, presented
earlier in section II.B.!, establishes that consumers have low awareness of the fueral prices
charged by providers generally or by paricular fueral homes.

Discount Retailng

The Commsion contemplated that, despite natural barrers to entry in the funeral market
the Rule would help consumers to seek out discount providers if they emerged.

420 Several

414

( ...

continued)
consumers because of had mnuthig and horror SlOries told 10 them by funeral directors ); Tecle caket relailer, Tr. Vol.

II. 832 (A cakel compa sad that it would suffer a bocott if it wa know in their market area that they sold to third-

parr sellers); Drozda, caket retaier, Tr. Vol. II, 897, 90 ('Since we began our sales progrm , 45 consumers have

canceled contract with us. We estimate that approxtely tWthirds of thos cancellations were due to disparagig

remarks made about our operation or merchandis by (funeral directors)"); Barr, Kans state represntative, Tr. Vol.

, 1500, 1513 ('Kans Funeral Directors had introduce legilation that would have required a hundred percent
fundig for all funera merchadis (sold pre-need), includig caket. The rean wa to prohibit cemeteries from sellng

caketS (on a pre-nee bais)'); Krus , pre-need funeral provder, Tr. VoL II, 13 (may not continue pre-need fight if
advrs publicity againt hi fi continues); Botimer, disunl provder, Tr. VoL II, 1558 (suffered harament by the
state mortuary bord for diunting funerls); and Pergun, memoril soety, Tr. VoL II, 1206 (fneral proder that
contracted with soety to provde lower cot servce wa ostracid by the industry).

415 Tr. Vol. II, 1613 ('One mortician who wanted to be on the tape, later called me back and said don t put me on
the tape. I said , what s the problem? He says, well, some other morticians have told me I had better not put our name
on your tape

416 Showalter, Tr. Vol. II, 165 ("Te funeral industry is maybe the last market to become competitive. and it

happening right now. It wa encouraged by the Funeral Rule, and I thi that it s unstoppable, bu-!Jl will certainly be

hurt if the Funeral Rule is repeled' ); Dr. Berr, economist, Tr. Vol. I, 133- 134, 136, 145 (no cotition other than
non-price); Dr. Nelsn. AA, Tr. Vol. I, 37 (no price competition except in certai areas, but price dipersion extS);
Blake. memorial soety, Tr. VoL II, 1123 (effcient fi need not have lowr price because ineffcient ones need high
prices to profit); Rev. Wasielewki, Tr. VoL II, 1615 (no price competition; in no other industr ca unneeded facities
stay in buses); aod Snyder, CU, Tr. VoL II 124, 124 (competition for clientS extS, but not for bet goo/servces
at lowest price; price competition will incras under the Rule).

417 Shnwalter, Tr. Vol. II, 160 Snyder, Tr. Vol. II, 124.

418 Professr Sommer, Tr. Vol. II, 617 (The absnce of published price information has left consumers in the dark

in regard 10 funeral prices loclly and nationally).

419 Showalter
, Tr. Vol. II, 126. See also Snyder, Tr. Vol. II. 1248 (consumers are not used to comparisn shopping,

as they will be in the future, because the industry does not price advertis).

420 R- 5 at 42292-42293.



rulemakg participants offered evidence on the role of discount funeral providers in the market
and how the Rule as affected them.

Dr. Tom Nelson of the AA identified four regions of the country where at least some
funeral providers price advertis and otherwe compete on the basis of price. 21 The NFA
and 'NSM acknowledge that discount funeral providers ext in those markets.422

Although the record contain little information on the prevalence of, or Rule effects on
funeral provider dicounters nationally, two "low-cst" providers from the Phoenix Arona
market and one frm York, Pennylvania testifed at the public hearigs. Jack Botimer, who

conducts about 1,00 funerals annually in Phoenix reported that, based on the surveys hi firm
conducts, 85% of hi clients choose hi funeral home because of its low prices.423 L.E. Peebles
also of Phoeni similarly stated that the majority of his customers come to hi funeral home
because of its competitive prices.424 Ernest Heffner testified that annual funeral call at the
fi he recently purchased in York have increased 400% as a result of his discount price
advertising.425 Paul Showalter, a journalist and industry analyst, asserted that two discount

funeral homes have captured 10% of the market in Phoenix, even though there are some 50
homes in that area, because they offer "traditional" funerals for less than $1 200.426

Both Phoeni providers advertise their prices priariy through the Inter-Faith Funeral
Inormation Commttee ("IFC"), a servce that collects comparative price inormation from all
Phoeni providers by telephone and GPu, and then disseminates that information to the media
hospitals and servce groups, as well as to consumers through a 24-hour telephone "hotline. ,,427
Rev. Wasielewski, who directs the IFC, asserted that consumers in Phoeni receive the benefits
of competition largely through that media price advertising.

428 Mr. Botimer stated that since he

began to market low cost funerals, five other firm in hi area have alo began to offer discount

4%1 Tr. Vol. I, 37-38 (the areas were southern Caliornia, southern Florida , Phoenix, Arna. and Seattle
Washington).

-.-

422 R-
9 at 193-199.

413 Tr. Vol. Il, 1269, 1325.

424 Tr. Vol Il, 1551-1552

425 HX-33 at 11 and Ex T.

416 Tr. Vol. II. 130. Mr. Showlter in making that statement wa referrng to the BOtimer Family Mortuary,
represented at the hearing by Mr, Bohmer, and the Greer Chapel and Mortuary,

417 BOtimer, Tr. Vol. II , 1270, 1277- 1278; Peebles, Tr. Vol. II, 1552, 1555. See also Rev. Wasielewski, Tr. Vol.
, 1615; R- 17 (AA Comment) at 36 and Ex 8.

4%8 Tr. Vol. II
, 1619.



funerals.429 Mr. Peebles further testifed that the increased competition fostered by diScount
providers has lowered funeral prices for Phoeni consumers.

Those proViders and others offered evidence that the Rule has benefitted the discount funeral
market. The Phoeni providers testified that their liting with the IFIC has significantly helped
their business.

431 Rev. Wasielewski asserted that the Rule has made it easier for the IFC to
collect the underlying comparative price inormation, which was diffcult to get before the
Rule.432 Mr. Peebles further stated that, after the Rule, providers became willng to respond to
price requests.

43 Finally, Paul Showalter, a journalit and funeral industry analyst, testifed that
repeal of the Rule would be a setback for competition, because the Rule created the opportunity
for low-cst funeral homes to enter the business; the Rule helps discounters because it facilitates
price-shopping.

Consumer advocates testified that more consumers will seek out discount funeral providers as
they become more aware of price information in the market. Dr. Michael Mazi, for example, a
marketing expert appearing on behalf of the AAP, testified that he expects that consumers will
slowly increase their use of telephone price shopping as a diffusion of knowledge about prices
occurs among the general population.435 Rev. Wasielewski attempted to explain why consumers

may not comparion shop:

I don t go shopping for mi from store to store, because I figure milk varies a little bit
here and there, a few cents here and there, and it's not worth the bother of charging from
store to store. If I ever found out that mi at one place was a dollar and all the other
stores it was ten cents, I would change in a hurr.

429 Bohmer, Tr. Vol. Il, 1558. Mr. Bohmer further testified that he intends to open additional disunt funeralfi in Phoeni Id. at 1336.

430 Tr. Vol. II, 1558.

431 Bohmer, Tr. Vol. II, 1277- 1278, 1287; Peebles, Tr. Vol. II, 1552, 1555 ("We are listed with the Inter Faith
Informtion Committee, in the mortuar price guide, and we receive calls from thi mainly due to their hotline

-.-

431 Tr. Vol 
Il 1620.

433 Tr. Vol. II, 1559.

434 Tr. Vol. II, 131-132, 163 (" (With the advent of the low-ct funeral home in these markets and price
competition, funerai homes will not be able to set prices at wiU; and that S when real competition is going to happen in
thi husines, because we ve already demonstrated in a few markets, particularly Phoeni that the puhlic wi go to a
low-ct funeral provder. Th is going to put the squeeze on independent funeral homes, and they will have to become
effcient operators; they ll have to lower their price;

" "

Obvously, people need to be able to make price comparisns and
to do price.shopping for low-cost funeral provders to do their bet work"

). '

435 Tr, Vol. II, 814. 
See also Snyder, Tr. Vol. II, 1248.

436 Tr. Vol. II
, 1634.



Rev. Wasielewki explaied that hi funeral price "hotlie" has received nie thousand calls since
1983.43 Dr. Reveley, a former funeral discounter, testified that hi discollnt funeral 
establihment was contacted consistently by people who wanted price information and who had
seen hi price advertisements.

nee Retailg

The Commion durg the intial ruemakig proceedig focused on the at-need funeral
market. 43 Arguably, the problems of time constraints, gref, and guilt are dimhed in some
pre-need transactions that occur substantially before a death. However, consumers may be as
inexerienced and vulnerable in the pre-need market as in the at-need market.

Funeral service professionals and academicians have stated that future growth in the funeral

servce industry wil be largely in the sale of funerals before the time of need ("pre-need"
funerals).44 A Hillenbrand (a major casket manufacturer and pre-need marketer) offcial
reportedly stated that pre-need is the only means at present for funeral marketers to increase
market share.

"" 

Accordingly, one trend in pre-need appears to be the marketing of pre-need
programs on a nation-wide scale."'2 Hilenbrand , the National Selected Morticians, the
International Order of the Golden Rule, the National Funeral Directors Association and several
state associations have recently establihed pre-need marketing programs. These programs market
pre-need funeral plans through national televion advertising, magazes, telemarketing, direct
mail, and funeral establihments.44 Paul Showalter, an industry analyst, testifed that pre-need
is marketed priariy by medium-size funeral homes and large chains, which are often in the
upper thid in price in a particular market. 44 Mr. Showalter further stated that the growth of
pre-need over time may cause some ineffcient funeral homes to ext the industry.

437 
Id. at 1610, 1633.

438 Tr. Vol. II, 896.

439 R- 5 at 4226.

-.-

44 See , e. IO (Dr. Joe Ad "Preneed, Megatrend of Funeral Servce Aman Funeral Director , July
1986); and R- 7 ("Funera Servce in the Yea 200," 30, Februar 1988).

44' 
Id. at 34.

44. R-G-6 at 95.

443 Id.

44 Showlter, Tr. Vol. n, 131.

44. Id. at 131, 167 ("(i)ndependenr funeral homes are being squeezed by the pre-need business, They can t keep up.
They re faced with seeing their business whittled away little by little each year, Even if they Join the pre-need bandwagon
and try to sell, they will not keep up, The long-term prospect is they won t be able to Stay in business. They have been
able to fall back on the notion

, '

since there is no real competition. we ll rais our prices to compete.' A funeral home
with 30 funerals a year is stil profitable because they set prices at will"



Seeral funeral providers and pre-need sellers, however, provided evidence that few individual

funeral providers actively sell pre-need funerals, and that the funeral industry in general has
attempted to discourage third parties, such as cemeteries, from entering the pre-need market.
The results of the 1985 "Census" of the NFDA membership, for example, indicated that, on

average, individual providers annually conduct 12 pre-need funerals, and one in five actively
solicits pre-need sales.44 Wendell Hahn, who provides fmancial consulting servces to 1 500

independent providers in 30 states, testified that, at most, a small proporton of providers employ
salespersns to offer pre-need funera.447 Funeral provider witnes echoed the conclusions

of the NFA Census report and Mr. Hah 44 These and other provider witneses further
asrted that the industry as a whole has taken varous steps to actively discourage pre-need sales,

particularly sales by cemeteries, including support for 100% pre-need "truting" laws that leave the

pre-need seller without funds to pay for the expenses asociated with active pre-need sales.
449

In response to those truting laws, the AAP has drafted model pre-need legislation that has
a 90 percent truting requirement.

45 One pre-need seller remarked that, in Tennessee, pre-
need marketers for the last 20 years have truted only the cost of the undelivered merchandise,

and that has been suffcient to guarantee proviion of consumers ' selected funeral servces.

Some participants maintained that the pre-need market is less intimidating to the consumer
than the at-need market. One reason offered was that consumers are far more capable and
wig to "shop" in a pre-need than in an at-need transaction.

45 Funeral director

44 R-B-63 at 5-6.

447 Tr. Vol. II 730.

44 See , e. Heffer. Tr. Vol. I, 84 (providers' involvement in sellng pre-need is negligible); Krause, Tr. Vol. II, 20
(funeral directors in rural areas or in a "tW.funerai director-tow" have no need to offer pre-need because they are not
faced witb competition); and Starks, Tr. Vol. II, 411 (very few funeral directors actively offer pre-need funerals).

449 See e. Krus, Tr. Vol. II, 8, 13, 31, 34 (Wisnsn provders will not provde money or StJJrt for his attempt

to offer pre-need options to consumers, but suppn" 100% trutig, which removes all pntentiopt); Starks, Tr. Vol.

II, 362-363, 367 (Michiga Funera DireCtors As'n ha done everyhing it can 10 disurage pre-need sales, includig

suppn" for restriCtive trusting laws and the exting state ban on mo"uary/cemetery combintions); Graf, Tr. Vol. II , 593

649 (75% of provders are bostile to competition from pre-need saes by cemeteries; Pennlvni funeral directors
encouraged a 100% trusting law, which favors at-need and diurages pre-need saes); Nelsn, Tr. Vol. II, 180 (no

competition from pre-need caket sales by cemeteries in Tennese because state law ban caket sales by anyone other

than funeral directors; 100% truting laws where they ext effectely eliminates pre-need); and Barr, Kans state
represntatie/cemeteri. Tr. Vol. m, 15 \3 (Kans funeral direCtors advocted 100% trting to eliminate competition

from pre-need cemetery sellers).

450 Nelson, AAP , Tr. Vol. I, 72-73 (the 90 percent protect the consumer; the 10 percent permits the marketer torecoup costs for processing). 
45t Nelsn, for P AA Tr. Vol. II, 210.

452 Browtein, CAFS, Tr. Vol. I, 207-208; Comm r Jones, Tr. Vol. I. 279; Prof. Sommer, Tr. Vol. II, 657; Rep.
Barr, Tr. Vol. II, 1528; and Snyder, Consumers Union, Tr. Vol. II, 1239-1240.



representatives agreed with that conclusion.
453 Another benefit attributed to pre-need was that

durig a pre-need sales presentation, the family is usuailyjn their own home and has time to
price-compare, consult with others, and reflect on what they really want. 45

The available empirical evidence, however, indicates that pre-need purchases are not
necessariy more cost-effective. BE staffs analysis of the RS data found that consumers who
made arrangements on a pre-need basis spent no less for those funerals than consumers who
made at-need arangements.- One pre-need marketer observed that families who purchased
pre-need burial vaults in the 1960's saved money because they paid about $175 to $210 for the
vaults, which sold for $60$700 in the 1980' The same witness remarked that the major
value of pre-need . is not money savings, but the peace of JIind in knowing that the family has
accomplihed something important.457

The staff concludes from its review of the record that the growth in pre-need funeral
marketing has accelerated industry competition for funeral consumers. The evidence, however
does not appear to support a conclusion that price competition among providers has dramatically
increased as a result.

Casket Retailng

Traditionally, there are two major parties to a funeral transaction -- the purchaser and the
funeral provider. With the implementation of the Funeral Rule, however, a third part has
emerged -- the casket retailer. A P AA representative estimated that there are between 100 and
200 casket retailers in the country.45 In response to the Rule s anti-tyng proviion, which
permts consumers to decline to purchase caskets from funeral providers, casket retailers entered
the market to compete for a share of funeral providers ' exclusive casket sales. Due to funeral
providers ' traditionally high markup on caskets, 45 third-part sellers wi:re able to underprice
funeral providers and stil profit. 46

453 R-G-6 at 97-98; R- 3 at 54-55; and Hennes, FDSA, Tr. Vol. II, 96 (there is slightly more price shopping in
pre-need transctions than in at.need).

4.4 Graf, pre.need seller, Tr. Vol. II, 60.

.. 

Daniel, HX- 122 at 41 and Table Xl: p. 38 ("arngedum

456 Graf, Tr. Vnl. II , 603.

..-

457 Id.

458 RadoVIch, Tr. Vol. II, 1057. The estimate is based on reponss to a survey mailed to the 450 members of PAA
Thirt of the 90 respondents were third-part caket sellers.

4.9 According to Mr. Hahn of the FFA, the average wholesle cot of cakets in 1988 was $517; the average retail
price was $1 338. HX-49 at 2,

460 Family First, one of the earliest casket retailers, reportedly sold caskets at approximately half the pnce charged by
funeral homes, and advertised aggressively. Showalter, Tr. Vol. II, 146. See also Drozda, funeral director/cemetenan, Tr.
Vol. II, 936 (pre-need caket price offered by tbird-parties, on average, are less than the average funeral home prices for

(continued...



Thd-part retaiers of caskets and other goods assert that they have responded to the
Commion s cal for marketers to interject price competition into the retail funeral market.

481

The' P AA whose membership compries most casket retailers, assert that third-part casket
sellers have entered the market as a direct result of the Funeral Rule.

Casket retailers claim that funeral providers have resorted to unfair measures to resist
competition from thid-part casket retailers.48 The most harul measure that funeral
providers use to stife competition, accrdig to casket retailers, is the growig practice of
asesing consumers a non-decliable 'handling fee," averagig between $300 and $500, for
accptig a consumer-supplied casket purchased from a thid-part.46 A casket retailer

testifed, for exmple, that 'funeral directors have a!ided casket handling charges to discriminately
punih consumers for being prudent. ,48 Another casket seller explained that a legitimate
handling fee would compensate the funeral provider for receiving the third-part casket and
getting it ready for use. He claimed, however, that the funeral provider refuses to handle the
casket at all when it comes from a casket retailer; the retailer has to make sure that the casket is
placed where the funeral provider wants it, inspect it and get it ready for use.

466

Casket retailers furthcr assert that casket manufacturers would like to sell to them, but fear
retaliation from funeral directors.467

Staff Conclusions

( ...

cootiued) 
the same or simi cakets); Radovch, funeraLdirector/cemeterian, Tr. Vol. il, 106 (caet prices are a ' little less ' thanfuneral home price). 

461 Drozda, Tr. Vol. II. 894 (' Sale of cakets through cemeteries is a relatively recent innovtion. Prior to the
enactment of the Funeral Rule in 1984, we were hardly aware of any cemeteries that sold cakets on their own because
of the diffculty in obtaining a funera home which would accept them and provde funeral servces

462 Radovch. P AA Tr. Vol. Il. 1026, 1029 (virtually no third-part caket sellers emted before the Rule; caket
retailers owe their extence primarily to the enactment of the Funeral Rule , which effectively allows the consumer to use

a caket from an outside source).

-.-

46 Tecle Tr. Vol. II, 83 (' We have had caket sales caceled by consumers becaus of ba;;utbig and horror

stories told to them by funeral directors ); Dro, Tr. VoL II, 898 (' Since we begao our sales progr, 45 consumers

have canceled contract with us. We estite tht approxtely tWo-thids of thos cancelltions were due to
disparagig remarks made about our operation or merchandis by a funeral provder"); and Heffer, Tr. Vol. I , 831

(About 15 percent of the contracts we wrte will fall into a cancellation situation becaus of the interference by a funeral
director).

46 The staff in section Ul. infra disss in detail the evdence concerning the prevlence and effect of so""lIed
caket handlig fees.

46 Heffner. Tr. Vol. I, 820.

466 Drozda, Tr. Vol. II, 951.

46 Tecle Tr. Vol. II, 862; Neel, Tr. Vol. I, 583.



The staf concludes from its review of the evidence that the overall level of price competition
in the funeral industry has not changed significantly, but that the Rule has facilitated an increase
in price competition by encouraging low-cost providers arid third-party casket sellers to enter the
market. Most providers stil have very limited competition (fewer than four competitors).
Although providers who wih to avoid price competition thus stil appear able to do so, the
evidence suggests that price competition is likely to increase as consumers ' awareness of prices
charged by exting providers and new entrants increases.

Substantial record evdence support the conclusion that, where discount retailers have
emerged, consumers have patronied them. The evdence further indicates that the Rule has
helped discount funeral providers compete by giving competitors, consumer advocates and
consumers easy access to price information.

The evidence in the record indicates that the recent acceleration in the pre-need market
characterizes providers ' increased competition for clients, but not necessarily increased price
competition. Providers, as a whole, appear reluctant to engage in active pre-need marketing, and
many have acted to discourage pre-need sales by cemeteries and others. Consumers may
increasingly comparion shop on a pre-need basis, however, as marketers make price information
available and consumers ' awareness of prices increases. The Rule s ability to impact that process
may currently be liited, however, because the emergence of active pre-need marketing appears
to have spawned regulatory measures, such as 100 percent "truting" laws, that may impede
competition in that market unnecessariy.

Finally, the record evidence demonstrates that the anti-tyng proviion of the Rule has
widened the funeral market by fostering the emergence of a new class of retailers -- casket
retaiers - who are aggresively competing with funeral providers on the basis of price. The
evidence also indicates, however, that the competition spawned by these thid-part sellers is
severely impeded by funeral providers ' growig practice of chargig consumerS a non-declinable
casket handling fee" for exercising their right under the Rule to purchase a casket from a third-
part seller. The evidence further suggests that casket manufacturers are reluctant to sell caskets
to third-part sellers because of a fear of funeral providers ' response.

In sum, substantial evidence indicates that the Rule has begun to foster price competition in
the funeral market, despite the low overall level of compliance documented earlier in this report
and consumers ' reluctance to overtly consider cost in makig funeral arrangements.

2. Reputation and Consumer Satisfaction

The NFA and NSM in their Proposed Findings contend that the Funeral Rule has injured
the reputation of funeral directors and lowered the level of consumer satisfaction by inhibiting
funeral directors ' ability to provide caring, compassionate and courteous servce. 469 Those

468 Although the issue of anticompetitive state and locl laws 
may warrant Commision auention, that isue exceeds

the scope of this proceeding. Accordingly, the staff does nor include in this report a recommendation that the
Commision address thar manee in its consideration of thi review, but presnrs in section III.B. infra the available

evidence on the extent and effect of such laws.

46 R-
9 at 135- 140.



groups attrbute those effects to the fact that the Rule is based on the faulty premie that a
funeral purchase is simply a busines transaction. 0 The NFA and NSM conclude that the

Rule creates the impression among consumers that funeral directQrs are dishonesr ilnd need
governent regulation.471

Funeral pirectors complain, for example, that the requirements of the Rule have forced them
to innsitively provide inormation at awkward and often anguishig moments.

47 They allege

that consumers as a result are les satisfied with their professional and personal relationships with
fueral diectors,

473 and that, in turn, the industry s reputation has suffered. 474

Funeral directors certainly must act sensitively in an emotionaly charged envionment.
Ilinois State Senator Judy Topink testifed, however, that experienced funeral directors deal on
a near continual basis with grevg famies, and can as a result sensitively handle Rule obligations

such as providing information about prices and obtaining permission to embalm.
75 Wiliam

Krause, a funeral director, opined that, in his experience, the Rule does not portray funeral
directors as dishonest, and does not interfere with funeral directors ' abilty to serve
consumers.476

In response to the argument that the Rule does not permt funeral directors to flexibly

provide comfort and support to grevg clients, Royal Keith, a funeral director appearing on
behalf of the NFA, asserted that only five to ten licensed funeral directors in the country have
credentials as gref counselors.

477 According to Dr. James Reveley, a former funeral director
an NFA booklet entitled "Te Funeral Director and His Role as Counselor" discussed how

funeral directors should serve customer s "needs," as opposed to "wants." Dr. Reveley stated that
the booklet defied funeral consumers

' "

needs" as the entire elaborate funeral espoused by the
industry.478

470 Simms, HX-42 at 10-11 (' the funeral is nOt simply a busines transction. It is not a routine consumer
purcha"

471 R-
9 at 135-36. See also Yurs. HX-43 at 10. 11.

472 R- 9 at 139-4; Simms, Tr, Vol. II, 463 (the GPL and prior approval for embalming requirementS cause
damage to the reputation of funeral directors and anguish to families); Yurs, HX-33 at 10-11 ("I am being rude, unkind

and unprofesional to people at a tie when they depeod on me for comfort and support'

). -.-

473 R-
9 at 138.

474 Sim, HX-42 at 8 (the Rule requires 'tactles behavior' to grevg families and conduct which gives the funeral
director the reputation as a death merchant"

475 Tr. VoL II, 94.

47. Tr. Vol. II, 23.

477 Tr. VoL II, 1451.

478 Tr. Vol II, 871. 
See alo Perguson, memorial soiety offcial, Tr. Vol. II, 1191 (disussing a presentation before

a senior citizen s group where a funeral director showed a fim indicating how one should honor the deceasd:
(continued...



Empircal record evidence further shows, in contrast to industry arguments, that consumer
satisfaction increases as compliance with the Rule increases. An empircal analysis conducted by
the BE staff79 charted the actual number and percentage of Replication Study respondents
who reported "satisfaction" as funeral directors comply with one, and then two, and finally all five
individual BE compliance measures for BE' s "COMPLY 2" index. The analysis demonstrated
that; although "satisfaction" is over 80% even when consumers report no compliance with
individual measures, the proportion of satisfied consumers increases steadily as compliance with
the Rule increases.48 That evidence indicates that the Funeral Rule has benefited consumers
by increasing their satisfaction, and that satisfaction might continue to increase if compliance with
the Rule were greater.

The NFA cites to a consumer "satisfaction" survey conducted by Robin Petersen for the
conclusion that, since the promulgation of the Rule, there has been a decrease in courteous
servce, effcient servce, convenience, assortment of servces and credit arrangements.481 Mr.
Petersen suggested in the introduction to his report that "it is possible that funeral home directors
may have diverted their attentions to carefully pursuing the dictates of the regulations and , in the
process, devoted less attention to consumer satisfaction via these servces.'.4B2 The results of a
subsequent and broader Petersen study of consumer satisfaction levels shows , however, that
satisfaction within a year after implementation of the regulations had not changed signifcantly
from pre-Rule levels.

478

(..

contiued)

(The way to bonor tbe decead wa to include everybig tllt you could poibly get into the package. No
mention wa made of a memori servce. No mention wa made of simplicity. It wa tbe wbole works. And it
wa re beutifl, but to thos who thi tllt constitutes beauty. But, tbere wa no options presnted at aU.

You do tbi, you ll feel better, tbe whole faily wi feel better. tbe grevng will take -place 'more easily. It wa
really embarrg, especiUy sioce a lot of tbes people were not well-iff senior citizens

47. HX- l25. This cbart wa submitted by the rulemakig staff in respons to Dr. McChesney s original, but
subsquently withdrawn, Tabies V-6 and V-7 (HX- I23), which purprted to show that the probability of consumer
sarisfaction declines as actual compliance with the Rule increaes.

.. Th is the oppoite conclusion from tbat suggested by Dr. McChesney s original tables. Dr. McChesney
submitted a new Table V -6 after the clos of the public hearings. It wa tbus not subjectq:,Jo cross exmination. The
new Table appears to indicate tbat the receipt of ealy price informtion and of a pro temied final statement have
a poitive effect on consumer satisfaction. More importantly, the Table as constituted does not allow one to as the
relationship between any broder meaure of complice, or ovrall compliance, and consumer satisfaction. See 

(Staff Rebuttal) at 4.

48t R-
9 at 138.

48 R-
15 at 7. Th survey measured the expriences of consumers from two cities-La Cruces, New Mexico and

EI Pas. Texa. The study divded consumers into two groups, thos who lld arrnged funerals up to a year before
implementation of the Rule and those who had arrnged funerals ,within a year of the Rule taking effect. The study
suffers, however, from the fact tbat the state of Tex has, since 1973, had a regulatory scheme similar to the Funeral
Rule. Thus, Texa might not represent a tyical pre-Funeral Rule market to measure pre-Rule sarisfaction levels.

48 R. ll at 25 (consumers were significantly less satisfied after the Rule than before it on ten criteria, and were
signficantly more satisfied after the Ruie on 5 crteria. Five of the ten less-satisfied respons. however, are basd on

(continued...



Several witneses testifed, however, that there is no realtic way to measure consumer

satifaction in the fueral market. Profesor Robert Sommer, Director of the Center for
Consumer Research at the University of Caliorna-Davi, discounted the fact that few consumers
complain about the funeral industry. He and other participants argued that two factors contribute
to thi silence. The fit, according to Prof. Sommer, is repression;48 consumers experience

shock and sorrow and do not want to relieve the experience or to call attention to what they may
consider to be their mitake 48 or they may just want to believe what they are being told.

Profesor Sommer described the second factor that inhI'bits consumer complaits as a lack of
a basis for comparin. The P AA in its proposed fidings concurred with Profesor Sommer:

As few consumers are aware of alternatives that are available to them regarding the
purchase of funeral goods and servce in a given market area (if in fact, there even are
any viable alternatives in that market area), there is no realistic way to measure whether
consumers are truly satisfied with the particular combination of goods and servces, price
and quality that is currently being offered by the funeral industry status quO.

487

Other witnesses for the Older Womens League and the AAP testified that, without an
awareness of alternatives, consumers who claim to be satisfied may mean only that they received
the dignifed servces they wanted;

48 it does not necessarily mean that consumers received

compliant treatment under the Funeral Rule, or that consumers got the best price.

Dr. Burt Barnow, an economit appearng for the AA , further opined that relying on
consumer responses about satisfaction thus wil not provide inights into whether those consumers
would have been more or les satisfied were the Rule completely complied with.'90 Dr. Barnow

concluded that it is quite possible for a consumer who was very satisfied with hi funeral servce to

(...

continued)
crteri tht ca not be attributed tn the Rule becaus they involve questions about inentory, quality and credit. The
results show that consumer responss were equall divded on questions of satisfaction when thos categories are

, removed from the analysis).

.. Tr. Vol. Il, 638.

48 Gmt P AA 
Tr. Vol. II, 599; 637. See aha Wertheimer, Tr. Vol Il, 96 ("they don t even -s it as poibly

being an unfair busines practice, but they see it as being (due to) their lack of exrience in maKg these kids of
deciions and knowg what to do

). 

48 Rouillard, CRl, Tr. Vol. Il, 1341.
4S R- 12 at IS.

48 Comm r Jones, Tr. Vol. I, 26 (" .and yet they stil may not have enough of the choices they needed.. (orj
enough inormation for an informed choice

.. Dr. Barnow, economist for the AAP , Tr. Vol. I. 863 ("If they were required to buy a package , they might be
paying more, and in that cas they might think, well, that s life. They might nOt realize they re paying more than they
have to

.90 Id. 
at 86.0 1.



have been deceived without knowig that he was deceived""1 Ms. Lisa Carlson, an author on
funeral self-help isues, exlaied that a high percentage of consumers claim to be satisfied or
very satisfied with the funeral servces they receive because they did not know they had a choice.
She stated that "when they are aware that they have a choice, they suddenly become
diatisfied."49

Staff Conclusion

The staff concludes based on its revew of the evdence that the NFA-NSM contention that
the Rule has decreased consumer satisfaction with the funeral industry and injured the reputation
of funeral directors is not supported by the record evidence. No reliable evidence indicates that
funeral directors ' reputation have suffered from implementation of the Rule , or that the Rule has
adversely affected consumer satisfaction with funeral servce. Empirical evdence indicates that
the level of consumer "satisfaction" ries as compliance with the Rule increases. Finally, the staff
concludes that it is not yet possible to meanigfully measure consumer satisfaction in a context
where consumers do not realize the extent of their choices and alternatives. To the extent that

, its enforcement guarantees that consumers will receive a certain mimum of information about
prices and alternatives, the Funeral Rule is necessary to enable consumers to make their own
informed judgements about their level of satisfaction with the funeral industry.

D. Impact On States

The Commission in its Statement of Basis and Purpose considered relyig on state rather than
federal action to regulate the funeral industry.

49 The Commion recogned that state action
to correct industry abuses had several potential benefits over federal regulation, but determined
that:

state regulation in the past has not addressed the problems which the Commission s Rule
is designed to correct. A review of state law submitted to the Commsion in 1976, and
another revew conducted in 1980, indicated that, while there have been some changes at
the state level since the proceeding commenced, most states had not moved to establish
requirements comparable to those which the Commision adopted, particularly in the area
of price disclosures.

..-

4.1 ld. 
at 862. See alo Nelsn, Ma, Tr. Vol. I, 87:

In ma intance, consumers are nO! going to be awae of tbe fact that somethig wa misrepresented to
tbem. Consumers are not going to be awae that claims were made about the protective capacities of a cak:et
or consumers may well nO! be aware that an embalmg took: place witbout their authorition. So, I think it
ha a lot to do with the level of consumer awarenes. Consumers may not be awae that they are being
victimed.

492 Tr. Vol. I , 516.

4.3 R- 5 at 422-4229. The staff presents the Commision s reasning in full in section I.E supra.

404 ld.



The record contai the tetimony of four state offcial and other interested parties on the isue

of state regulation, as well as the results of the staffs 1987 survey of state laws. Finally, the
Conference of Funeral Servce Exmiing Boards submitted a wrtten comment The staff below

review the evdence concerning the effects of the Rule on state funeral regulation.

Steve Clark, the Attorney General of Arkansas, testifed that it is the federal law which has
enabled hi offce to take actions for providers ' faiure to give price inormation to greving
consumers. He would have lied, but was unable, to take these actions prior to the promulgation
of the Rule.

95 Gen. Clark added that the Rule provides him with the leverage he needs to

protect consumers, because hi offce now can theaten to "breath down the back of those not in
compliance:49 .:t

Two state legilators from ilois and Kansas spoke of the diffculty of regulating the funeral
industry on a state level. According to their testimony, the influence of the funeral industry is
such that, if the Rule were repealed, states would be unable to provide a similar level of
protection to the consumers.

State Representative Ginger Barr further expressed her preference, as a general rule, for
state regulation over that of the federal governent, but concluded that the Funeral Rule is
necessary for the protection of consumers of funeral goods and servces, given the states
recalcitrance to regulate thoroughy.

Other testimony provided evidence that the Rule has affected the attitudes of some state
board offcials. For example, Dr. Biddle aserted that the Rule has raised state boards' sense of
accountabilty in promoting the interest of the funeral consumer.'" Other witnesses variously
described the Rule as providig the industry with the sense that someone is lookig over its
shoulder,50 and as a specter hangig over the industry members of the state boards.501 Larr
Farrow, Executive Director of the Texa Funeral Servce Commion, testied that the Rule has

495 Tr. Vol. Il, 36. 
See alo Barr Ka state represntative, Tr. Vol. Il, 1502 (prior to the Rule, there wa no

particular ty of regulation except that which regulated basic busines practices as enforced by the attorney general).

496 Tr. Vol II, 34, 37 ('We can tell (consumersJ that .n (funeral directors! must give price information over the
phone and if they have a problem obtaiing information to call us back. That is the leverage that we have

-.-

4." Topin, Ilinois Genera Asmbly, Tr. VoL n, 58, 64; Barr, Kans state represntative, Tr. Vol II, 15041505
(In the ' real world' of politics, on the state level funeral direCtors are too strong and therefore consumer s interests are

unproteCted). See alo Buchan, CAS, Tr. VoL II 1126; and Giesberg, NACA Tr. VoL Il, 1149 (the inuence
of the funera industry is substatil and to st frm sctch in many of thes states and pursue the kids of protections
that are already afforded by the Rule is rell inapproprite).

491 Tr. Vol Il, 1537 ("Even though I'm bacall a state s righter and really dno t li the federal government

involved, but becaus of the praCtice I'v seen, we need help to proteCt the consumer

499 Tr. Vol. 1l, 316 (' just having that threat over them that they know the Commission can be C3l1ed in and that
they are being called to more accountabilty

500 Rep. Barr, Tr. Vol. II, 1506.

SGt Baski, former consumer member of Tex mortuary bord, Tr. Vol. Il, 134.



provided the impetus for the Funeral Servce Commission to seek greater regulatory authority and
to more aggressively monitor and regulate the industry.50 Although Mr. Farrow added that the

Rule has now become redundant and unnecessary in Texas, he further asserted that "it would be a
good thig" if the Rule provided a similar impetus for strengthening laws and enforcement by
state funeral boards in other states.

Other evidence provided by the P AA and other parties suggested that reliance on state
boards domiated by funeral providers to effectively regulate the funeral industry and promote
competition is unwarranted. 50

The Conference of Funeral Servce Examinng Boards ("CFSEB") in its Comment, however,
advocated repeal of the Rule as unnecesary federal regulation. The CFSEB reasoned that the
licensed profession of funeral directing is best understood and regulated at the state level because
of the longstanding and local system of checks and balances, including regulations against
deception and the need for providers to maintain "goodwil," that serve to protect consumers
interests. 50S

The 1987 staff survey discused earlier in section I.E. of this report provides the most up- to-
date inormation available on the overall level of state funeral regulation. That survey indicates
that ten states have incorporated the Rule by reference into their laws or adopted provisions
simlar to six of the Rule s most salient requirements. Six others have enacted at least four of
those proviions, and, overall thieen to twenty-five states have laws that include one or more
proviions simiar to the Rule.50 The record contains no evidence that additional states have
adopted relevant funeral laws or, with the possible exception of Texas, that exiting laws have
been signcantly strengthened.

The evdence indicates that, although the Rule has helped stimulate the enactment of similar
funeral industry laws in several states, such reform is unliely in other states, ii part because of
industry opposition. Those state representatives that appeared during the proceeding concluded

502 Tr. Vol. II , 550.

503 Tr. Vol. II , 556.

..-

504 Topinka. HX-35 at 9 (when "a bord compri of funeral diectors, or any other bord comprid primarily of
industry members (is aUowedJ to regulate themslves..(i)n viual all such situations, the public is guaranteed to be the
loser ), Tr. Vol. II 63 (all but one consumer member of the llois funeral director and embalmers licensing board are
licensd funeral dirctors and have the por to veto the movements of the Director of tbe Department of Profesional
Regulation); Baski, Tr. Vol. II, 135 (violations not enforced; unrealistic to rely on a state bord compried primari of
licensd funeral directors to effectively regulate the industry and to promote competition); Dr. Biddle, Tr. Vol. Il. 304
(bords sbould consist of a majority of non-industry related persns); and R- 12 (PAA Findings) at 53, 55 ("It is in the
consumers ' interest to have signcat , not token, consumer represenration on state funeral director licensing bords;
state funeral director licensing boards are, as a general rule, comprid of and controlled by licensd funeral directnrs).

505 R, 1 at 4-6, The CFSEB is an asation compnsed of the funeral directing licensmg boards in every
jurisiction except California, Hawaii, and the District of Columbia.

506 See 
12 for the detailed results of the staffs survey.



that the Funeral Rule needs to be retaed as a result, and is beneficial to consumers, funeral
providers, and state enforcement offcials.

Several witnesses, including state offcials, concluded that repeal of the Rule would leave
consumers unprotected in the vast majority of states.

507

E. The Case for Repeal vs. Retention and Staffs
Conclusion

Intruction '3.

The Commion mandated thi early review "to ensure that there is a need to continue the
rule afer it has had an opportunity to work in the marketplace."50 The Commision reasoned

that "(iJf the rule operates as exected, there should be increased competition in the market
which may obviate the need for continued federal intervention.

,,5Q The Commision thus

concluded that it would consider repeal of the Rule if the marketplace problems it was designed
to remedy "appear to be largely solved by increased competition. "51o

The NPR initiating this revew thus specifically sought comment and debate on whether the
Rule should be retained as is, modifed, or repealed.511 The staff earlier in thi report
presented the legal standard of revew that is required for the Commision to take one of those
actions - havig been duly promulgated, the Rule is presumptively valid, and may be changed or
repealed based upon a reasoned analysis supported by reliable, substantial evidence in the
rulemakig record taken as a whole.512 Although the Commision as a techncal, legal matter

thus need not base a decision to retain the Rule on substantial evidence, the staff in analyzg the
record evdence has asked the question whether the Rule has provded or will provide benefits to
consumers that =ed its costs.

The staff below presents a brief discusion of the rulemaking participants ' views on the
question of repeal, a summary of its evidentiary findings concerning the Rule s impact on the

511 See , e.

g., 

Giesberg, NACAA Tr. Vol. II, 1137 (' Abdication by tbe Commiion of any autbority or standards in
tbis area would leave little consumer protecton. Many states did not pursue consumer prOtection autbority in tbis area
becaus tbe Commion had laid tbe foundation for needed protecton ); Rep. Bar, Tr. Vol. II, 1 Again, basd on
my knowledge of tbe funeral industry, I'm of tbe opinon it is laughble to asul1e consumers woireceive basically the

same dilosures if tbe rule were nOt in effec'); Clk, Ark. AG., Tr. VoL II, 36 (' If tbe rule were repealed, consumer
protection effons in my state would be bampered' ); Peebles, funeral diector, Tr. Vol. II, 1562 (' if Rule were repealed
states would not have the persnaities to prode tbe sae levl of protection to consumers

508 R- 5 (SBP) at 42297.

509 Id.

5tO 
Id, The Commission further recognized tbat tbe initial stimulus for 'price competition would likely come from

funeral providers in respons to tbe Rule-required price dislosures, and nOt from funeral purcbasers, !d. at n. 396.

511 R. 1 at 19869, Questions 1-

5tZ 
See tbe dision at section I.e., supra.
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fueral market to date, and its conclusion on whether the record evidence warrants repeal or
retention of the Rule at thi time.

Position of the Rulemakig Parties

'The vast majority of rulemakig participants supported retention or exansion of the Funeral
Rule. Of the 189 NPR commenters and 83 public hearig witnesses, only eight unequivocally
advocted repeal of the Rule;513 another four suggested repeal unes the Commion makes
varous substantive amendments, or because exting state laws were deemed adequate to protect
consumers.514

The NFA, the largest asociation of funeral industry fi, was the major proponent of
repeal.515 The NFA argues in its Comments and Proposed Findings that repeal is warranted
because the Rule has imposed signifcant costs but failed to provide its promised benefits of
increased competition and altered pattern of consumer behavior. According to the NFDA, the
evidence shows that consumers in selecting funeral providers and tyes of funeral servce stil

51 Thos eight were: NFDA (R-G-6, R- 9); Funeral Directors Servce As' n (R- 5)(repeal or sunst); Ninker
funeral diector (R- l); Conference of Funera Servce Exmining Boards (R- l); Nat'l Concrete Burial Vault As'
(R. 2); Hahn, Federated Funera Directors of America, Tr. VoL IT, 674-75, 678 (because the marketplace will not
change signcatly as a result,- even though the Rule ba made provders more aware of their cot components and those
few consumers who arc interested more aware of funeral prices); Yurs. funeral director, Tr. Vol. II, 554; and Ilinois
Funeral Directnrs As' n (R- 2).

5t4 NSM (R- 3; R- 9 at 22)(repel unles major amendments are adopted as propod and a "sunst" date of
Dee. 31, 199 is mandated); NYS Funeral Directors As'n (R-G-4)(Rule is redundat to New York law); Hocker
Presdent, NFA, Tr. VoL il, 1399, 140, 1441445 (NFA advoctes repel, but hi objections are liited to three
area - afftiv telephone dislosure, GPL tig and ditrbution, and prior permision to embalm; otherw, the
Rule ba educated consumers about the funeral pr and man proders sa they ar not overly burdened by the
Rule); and Farrow, Exec. Dir, Tex Funeral Servce Commision, Tr. Vol. il, 550-551 , 573 (Rule is unnecessry in light
of Tex funeral law, which is pauerned after the Rule and benefits consumers).

5t5 An interesting isue that surfaced durig the proceedings was whether individual members of the NFA or other
trade groups agree that the Rule warrts repeal. Several survey and other evdence introduced into the record
indicated that many funeral directors may not wholly agree with the NFDA view. See, e. HX-32 (American FWlera/
Dirctor magazne suryey aske its funeral diector readers "bow would you recommend tbahe NFDA deal with the
Funeral Rule durig the forthcoming Revew?" - 70% responded that the Rule sboulcrccpted as is or parially
modifed, 12% suggested substatial modifcation, and 20% advocted repeal; 88% of fi represnted by respondent
funeral directors were NFA members); Hocker, President, NFDA, Tr. VoL il, 140 (many funeral directors say they
are not overly burdened by the Rule); Hunter, Preident, NSM, Tr. VoL I, 790-791 (majority of NSM members do not
advocte repe; part of it have been very helpful); Ayers, HX- 103 at 3 (68% of 500 funera directors surveyed agreed
that the Rule s required informtion wa beneficil to consumers); R- 5 at 149, 152 (1985 FDSA survey in four
midwtern states showed that 60% of provder repondents said consumers under the Rule beuer understand their
pricig); and indivdual funeral diector comments/testimony Piersn, R- l at 2, 4 (Rule-required docments not
unreasnable; do not repeal because some direcors do not comply); Kruse, Tr. VoL II, 27, 41, 47 (consumers need
protection); Drozda, Tr. VoL IT, 924 (provders would revert to old practices if repealed); Franzen, Tr. Vol. IT, 790. 798
(Ruie should not be dismisd; providers would revert to false statements); Peebles, Tr, Vol. II, 1562-1563 (in
consumers ' interest to retain the Rule); Botlmer , Tr. VoL II, 1305 (Rule no interference at aU); Radovich. Tr, Vol. II
1035- 1036 (lack of industry competition warrants Rule retention); Reveley, former funeral director, Tr. Vol. II , 870-871
899 (provders would revert to old practices if repeal; transition from consumers' wanting a simple servce to something
more elaborate happens at the funeral home); Hennes, FDSA, Tr. Vol. IT, 991 (Rule is working); and Longmire. R-
2 at I, 5 (retain rule - it s the rean price informtion is available).
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place, and wi contiue to place, a higher importance on social, moral and practical factors (such
as provder reputation and qualty of servce) than they do on price. 

SIB The NFA concluded

that the evdence logically demonstrates that consumers under the Rule spend no les for funeral
arangements, comparion shop no more, and purchase no fewer items and no diferent tyes of
servce th they did before the Rule. The Rule, however, has imposed various monetary costs
on provders that have been pased on to consumers in the form of higher price, as well as non-
moneta costs that interfere with providers ' abilty to give carg, quality servce. The NFA
thus concluded that the Rule s cots far outweigh its benefits and should be repealed in its
entirty.517

1',

The AA, in contrast, provided the most vigorous support for retention (and expansion) of
the Rule.51B The AA in its rebutta statement advocated that a decision to repeal the Rule
must be,founded on substantial evdence demonstrating that: (1) the acts and practices addressed
by the Rule are no longer prevalent; (2) the har resulting from those practices has been
removed; (3) repeal would not permt the return of that harm; and (4) the benefits of repeal
exceed the costs of continuing the Rule.sl9 According to the AAP , those questions can not
be answered and the Rule s full impact can not be assessed because the record evidence reveals
unacceptably low levels of industry compliance, consumer awareness of the Rule s provisions , and
agency Rule enforcement.

52 Because the Rule s full impact can not be gauged, the 
concluded, repeal is unwarranted at thi time.521 The AA also argued that the evidence
indicates that the Rule has not increased funeral providers ' costs, fueral price, or consumer

exenditures, but has begun to provide a variety of consumer benefits. The AA thus fuher
concluded that substantial evidence exits to justify retention of the Rule because the Rule
benefits exceed its costs.

Summa of Recrd Evidence on Rull!s Impact

The evdence on the Funeral Rule s market impact to date indicates, on balance, that: (1) the
Rule does not appear to be suffciently "in place" in the market to permt a full assessment of the
Rule s potential benefits; (2) the market appear to be increasingly price-sensitive for the
selection of funeral providers, tyes of servce, and individual goods and servces, particularly

516 However, the NFA suggests that price plays a grter role in consumers' selections of iIJduai items involved

in the funera,-such as cakets and outer buri contaers R- 9 at 20.

517 See, e.g., G-6 (Comment) at 5- , 35, 114-121 and R- 9 (Propo Fmdigs) at 216-220, 224.

518 The other major rulemakig parties and consumer grups that addred the isue aU supported retention as
weU. Thes grups included the Pre-Argement As'n. of America, the Cremation As' n. of Nort America, the
Continenta As' n. of Fuoera and Memoril Soeties, and Consumers Union.

519 R-M-6 at 10.

520 Id. 
at 12-13, and R- ll (Propod Fmdings) at 144145.

521 R-M-6 at 14.

522 R-M-6 at 13 (but the Commision need not meet this evdentiary burden on order to re1ain the Rule); R-
at 85-95 (specific fidings as to benefits), 145.
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and now decline items once included in packaged funerals, and consumers are increasingly
choosing less-eensive cremation alternatives.

525 
Other, empirical evidence indicates that, since 1981, the proportion of consumers who receive

price inormation early in the funeral transaction and use that information to spend less for their
arrangements has signficantly increased, consumer purchases of "unneeded" caskets and
embalming for cremation has decreased, as have provider mirepresentations about casket

requiements, and consumer knowledge regarding embalming requirements and the preservative
value of sealed caskets has increased slightly. The great majority of rulemakig participants

exresed the view that the actual and potential Rule benefits just enumerated will tend to
increase over time, as compliance with, and consumer awareness of, the Rule increases.

Whe the Rule has begun to provide benefits to consumers, uncontroverted, empirical

evidence demonstrates that its requirements have not measurably contributed to increases in
funeral home costs of doing business or funeral home prices, or to any reduction of overall
consumer satisfaction with funeral servce. Statistical business expense data for the years 1977-
1987 presented by Mr. Hahn of the FFA and analyzed by Dr. Barnow and BE staff indicates
that funeral home costs arguably most related to the Rule (such as legal, accounting and
consulting) have increased at lower rates than other expenses (such as depreciation and casket
cost). and that overall cost increases have resulted more from a general increase in all business
exenses than from a dramatic increase in anyone expense category. Mr. Hahn further testified
that the Rule has played a very mior role in busines expense and price increases, which he and
other witnesses attributed generally to ination and individual funeral home business decisions.

Further record analysis of the FFA statistical data by BE staff indicates that funeral homes
personnel exense appears to have increased very slightly since 1984, but that personnel expense
as a proporton of overall busines exense has not signifcantly changed in many years, including

the period covered by the Rule. Similar analysis shows that salary expense . as a proportion of
personnel cost has liewe remained stable. Finally, other empirical evidence based on the RS
data and BE staffs COMPLY indices indicates that the proportion of consumers reporting
satisfaction with their arrangements steadily increases as simultaneous provider compliance with
the Rule s provisions increases.

The rulemaking record finally documents that most individual states appear to favor the
exitence and enforcement of the Funeral Rule to protect funeral consun\er over comprehensive
state-specifc legislation. A 1987 staff survey of the state/ ' funeral ind statutes, regulations

and rules revealed that ten states have incorprated the Rule by reference into their laws or
adopted proviions similar to six of the Rule s most salient requirements; six have enacted at least
four of those proviions, and, overall, thirteen to twenty-five states have laws that include one or

'25 The evidence is mixed concerning the Rule , effect on the cremation rate. The NFA argues that the Rule has
not played an important role in the steadily increasing cremation rate, because the increas began in the early 1970's and

is basd primari!y on changing social and moral values, as well as on the wihes of the deceased, and not on price

concern" The CANA and the AAP asert that the Funeral Rule proceedings , which als began in the early 1970' , as

well as the Rule itself, substantially increasd publicity about the cremation alternative , and that many consumer' do

cbooe cremation basd on price and other constderations. The CANA als provided evdence that the marketing of
cremation options has dramatically increased since the Rule s inception. The staff concluded that the process of
implementing the Rule, and its continuing presnce. ha contributed to the increase in cremation selections.
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more proviions simar to the Rule. No part presented evidence during the review that
additional states have adopted relevant funeral laws or that exting laws have been signifcantly

strengthened.

Testimonial evdence presented by state legislators and offcials further indicates that
although the Rule has helped stimulate the enactment of similar funeral industry laws in several
states, such reform is unliely in their or other states because of industry opposition. Those
witneses exressed their view that the Funeral Rule needs to be retaied as a result, and is

beneficia! to consumers, funeral providers, and state enforcement offcials.

Staff Conclusion

The staf concludes based on its revew of the record and its resulting evdentiary findings that
repeal ot sunset of the Funeral Rule or major modification of its primary requirements is not
warranted at thi time. Substantial, reliable evidence on the record support the overall
conclusion that the Rule appears to be providing some actual pro-competitive and informational
benefits to consumers that outweigh its costs to providers, and that those benefits, but not costs,
are likely to increase over time if the Rule remain in place.

The sta draws that conclusion from the record evidence despite its fiding that industry
compliance with, and consumer awarenes of, the Rule are inuffcient to permt a full cost-

benefit analysis of its potential impact. That latter fiding, in the staffs view, makes premature
any fi conclusions about the extent of the Rule s benefits over time that is based priariy on
evidence of consumer behavior since 1984. Given the low levels of overall industry compliance
price competition and consumer knowledge documented in the record, it would appear that one
can not reasnably exect overall consumer behavior or expenditures to have substantially
changed in the short time since the Rule s promulgation.

Under those conditions, for exmple, evdence from the RS data and BE report that overall
consumer exenditures have increased, or have not fallen, since the Rule s inception may be of
mimal value in assessing its potential benefits because the analysis could not capture the full
effects of the Rule. Even if compliance were higher and consumer expenditures stil remained
unchanged, the staff is not persuaded by arguments that the level of exenditures is the sole test
of the Rule s benefits. BE staff stated in its report, for example, that exenditures may rie as a
result of price increases related to fueral homes ' fied costs that are not associa.jl:d with Rule
compliance. The record evdence indicates, in fact, that Rule compliance has -B increased
funeral providers ' costs or price, that consumer exenditures and funeral prices, when compared
to other servce industries, have not increased above ination, and that an industry .price
consciousness" induced by the availabilty of the GPL may have tempered price increases. That
evidence could lead one to conclude that mandatory itemition may have helped retard the

growth of funeral prices and consumer exenditures, a goal fully intended by the
Commision.

Finally, if the Rule s only benefit were to increase informed consumer choice (without
imposing substantial costs on industry), regardless of whether some chose to spend more for their

526 See S (SBP) at 42297.
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caskets, when price and options inormation is readily available during the selection process; (3)
despite a documented, low overall compliance level, pro-competitive and inormational benefits
attributable at least in part to the Rule appear to be maniesting in the market and are likely to
increase over time; (4) the Rule overall appears to impose miimal compliance burdens on
providers that do not signcantly raise their business costs or prices, or reduce consumers ' overall
satisfaction with the funeral servce they receive; and (5) most states have not adopted laws
similar to the Rule in scope and coverage, and such action is not liely in the near future.

Substantial evdence indicates that the Rule has Dot had the "opportunity to work in the
marketplace" presumed necary by the Commsion to gauge its effects. Systematic, empirical
data from two surveys shows that simultaneous industry compliance with the Rule s GPL and
itemied final statement proviions is 36%. Using the RS results, that overall level drops to 31%
hen mirepresentation proviions concerning embalmng and casket for cremation requirements

are added to the analysis, and to 15% or lower when the GPL timing requirement is viewed
strictly and several other Rule provisions are considered. Most rulemakig participants proffered
the view that a 30% level of compliance would be insuffcient to fully assess the Rule s benefits
over time.

Compliance issues aside, empircal and other record evidence also demonstrates that funeral
providers have not voluntariy provided the initial stimulus for price competition considered
necessary by the Commssion in the short term. The few new funeral home entrants documented
in the record that aggressively compete on price appear to be former funeral directors who are
considered to be "mavericks" by the funeral industry as a whole. More traditional funeral homes
by industry representatives ' own admision , generally do not price advertise or otherwse compete
on price. The evidence fuher indicates that funeral providers generally do not support
unfettered competition in the sale of pre-need funeral servce, and that many affrmatively
attempt to discourage potential price competition from thid-par cemeteries and other non-
funeral home retailers who sell caskets on a pre-need basis, by imposing so-Called "casket handling
fees" averagig $300-$500 on consumers who patronie those sellers. 

Finally, the preponderance of the empirical and other record evidence documents that the
great majority of consumers exhbit low levels of awareness concerning their rights under the
Rule, funeral prices and options, funeral requirements, and the value of funeral goods and
servces as a result of a general lack of "viibility" of the Rule and of readily-available, comparative
price information. Other evidence indicates that consumers

' "

experience -wh funerals is low by.
any measure and that, regardles of their level of exerience, consumerSe not "familiar" with
the funeral transaction. Most rulemakig participants concluded that the documented low levels
of overall industry compliance and consumer knowledge, viewed together, means that the Rule
has not been in place long enough to adequately asess its potential impact on the funeral market.
The evidence, however, does speak to the Rule potential to affect competition over time.

Consumers ' demand for funerals , of course, is price inelastic. Substantial record evidence
indicates , however, that consumers ' selections for individual funeral providers , overall tyes of
funeral service, and individual funeral goods and services are price-sensitive. The empirical
evidence shows that consumers value and use price information they receive early in selecting a
funeral home and funeral goods and servces. Fifty- two percent of NSM survey respondents in
the years 1983-1988 said that they considered price very important in their funeral home selection
although other factors appeared to be more important. RS respondents who received price
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inormation early in the transaction spent signcatly less for their arrangements than those who
did not get that timely inormation; the earlier respondents received price information, the more
likely: they were to consider the inormation important to their choices in makig funeral
arrangements.

Other evdence demonstrates that the busines of three "low-cost" funeral homes has
increased substantially in recent year as a direct result of their competitive pricing practices.
Simarly, other evdence reveal that many consumers wi purchas competitively-priced caskets
from thd-par sellers when they are avaiable. Fmaly, empirical evdence from the Replication
Study, from CANA' s anual statistical data, and from industry cost data presented by Mr. Hah
shows that an increasing proportion of consumers are purchasing the signcantly les-eensive
cremation alternative, and that consumers are purchasing fewer caskets and embalmg for
cremation than in 1981 and are declining items that used to be included in funeral packages.

Despite the overall industry compliance level and the lack of price competition among funeral
homes documented in the record, substantial evidence also indicates that competitive and
informational benefits that are at least partially attributable to the Rule have begun to manifest in
the funeral market. Testimonial evidence established that the Rule s anti-tying and price
diclosure proviions have encouraged thid-part casket sellers and low-cost funeral homes to
enter the market and have helped them compete, in part because the GPL and telephone
diclosure requiements permt non-industr entities to gather and publih comparative price

data. 52 Many consumers use that data to select those lower-cost funeral providers and
purchase caskets from thid-party sellers where they exit.

Other testimonial evidence presented by Mr. Hahn, who provides financial and accounting
servces to 1,500 independent funeral home clients in 30 states, indicates that the Rule has raised
the industry s "price consiousnes," which may be partly responsible for the temperig of price
increases in recent year. Statistical data provided by Mr. Hah and the ReplicatiOl:i Study and

analyzed by Dr. Barnow and BE staff also establihes that although overall prices and consumer
expenditures for funerals increased since 1981 by more than the general price level, the increase
was comparable to the increase in servce prices. That is, compared to other servce
industries 524 funeral prices and expenditures in the period 1981-1987 did not increase above
the rate of ination. In 1988, in fact, exenditures and prices increased bv less than the rate of
infation for the general economy (the "CPI-U").

Other, substantial evdence in the ruemakig record suggests that the Rule.helped
increase consumers ' awarenes of price and options as factors in' funeral purchase decisions.
Many consumers choose low-cost funeral homes and caskets competitively offered by thid-part
providers. Consumers in 1987 purchased fewer caskets and embalmg for cremation than in 1981

SZ: Memorial soiety members, journalists and others testified that collecting comparative funeral price data was , at

best, a diffcult task before the Rule.

SZ4 The funeral home industry is clasifed by the U.S. Dept. nf Commercc in the standard industrial clasification
scheme (SIC) as a "servce" industry, becaus, like other servce industres, it sells servce as well as goo. (SIC code

7261)
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arrangements than they would have without the Rule, that benefit would justif retention of the
Rule because other consumers would bave the right to choose to spend leSs. The Commission in
its Statement of Basis so stated the Rule s purpose.s27 The record evidence in fact indicates
that many consumers will purchase fewer funeral items or less-expensive servces as a result of
informed choice.

-.-

SZ Id.
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m. Recrd Analysis of Rule Prviions and Prposed Alternatives

-A Introduction

The staf in thi section presents the record evidence on the impact of various Rule 
proviions

to determe whether they warrant repeal, retention or modification. Several rulemakig
. partcipants, most notably the NFA and NSM, advocated repeal or modification of several Rule
proviions, if the Rule as a whole is retained. 

52 The AA recommended other amendments

and, together with those groups and the CANA and P AA alo suggested expanion of the Rule

in varous ways to include additional acts or practice or entities not addresed or covered by the

current Rule.52 The staff in thi section also address those proposals and makes

recommendations to the Commion concerng their merit, based on the record evidence.

Finally, the staf makes recommendations for technical Rule amendments that appear necessary to
correct inconsistencies or unneceary language in certain proviions, or to complement other
recommended amendments.

The staff in the prior report section discussed its overall evidentiary flIdings that the Rule

appears to be providing pro-competitive and informational benefits to consumers that outweigh its
costs, but that industry compliance with and consumer awareness of the Rule appear to be
inufcient to permt an adequate assessment of the Rule s potential impact on the funeral

market. The evdence, however, does permit the staff to make some judgments about the actual
short-term or potential long-term rosts and benefits of some of the Rule s individual proviions as

currently wrtten.

The staff as a result of those fidings makes no recommendation for major modifcation of
any of the Rule s individual proviions, but recommends "fie tunig" of several of the Rule

defitional and preventive requiements. Those recommendations are designed to clarify the
Rule s requirements and otherwe reduce alleged compliance burdens in order' to increase the

level of industry compliance and consumer awareness.
53 The one exception to that general

rule is the staffs recommendation to repeal the affative telephone disclosure proviion, which
action the staff concludes is warranted, on balance, by the record evdence.

5Z8 
See 9 (NFA-NSM Propo Findigs) at 22231.

-.-

51' See ll (AA Propod Fmdigs) at 148157; R- , Section m.(CAA Propod Fmdings) at 341;
and R- 12 (PM Propod Fmdings) at 90-96.

530 The sta notes tbe NFA-NSM asrtion in tbeir fidings that 

;! 

chan in the Rule s requirements (otber

tban repel) must be ba on a fiding tht currnt practce are unf or deceptive, in accrdance with tbe

Commion s regulatory authority. R- 9 at 22221. The staff certiny agrees witb that industr poition as it applies

to propo to the Rule s coverage to additiona act or practce or to otber sellers, sucb as suggestions to cover

cemetery or crmatory practice not addres by tbe current Rule. The staff concludes, bowevr, tbat the NFA-NSM

poition is simply incorrect in advocting tbat tbe Commision must find an unfair or deceptive act or practice before it
can amend an exiting preventive requirement of tbe Rule (or clarify a definitional provion). The Commision when it

promuigated tbe Rule determined that the covered practices were unfair or deceptive. Preventive requirements designed

to remedy tbos practices may be modified basd on a reasoned analysis supported by substantial evidence in the record.

One purpse of tbis revew was to determine wbether tbe Rule is operating as expcted in reducig barrers to price

competition and increasing consumer cboice, or wbetber some m ifcation is necessry to facilitate thos benefits. R-

5 (SBP) at 42299.
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covered under the Rule.53 The proposed recommendations would expand the Rule s coverage

to aU retailers of funeral goods Q! funeral servce.

The staff also notes that, in 1979, the staf conducted an investigation of the cemetery
industry to ascertain whether members of the industry regularly engaged in acts or practices that
violated any, of the statues enforced by the COInmiion.537 The investigation was closed in the

same year for lack of evidence of widespread violations.

Several ANR commenters aleged that limiting the Rule to funeral homes placed those
providers at a competitive diadvantage by inbiting a "level playing field" among retailers.
Commenters further claied that cemeteries, crematories and other funeral industry retailers do
not provide consumer with pre-purchase price inormation and engage in other unfair or
deceptive acts or practices. The Commision in the NPR thus sought public comment on
whether: (1) limiting the Rule to retailers of both funeral goods and servces unfairly places
providers at a competitive disadvantage to retailers that market only funeral goods or funeral
servces; and (2) providers not subject to the Rule engage in unfair or deceptive acts or
practices. S3

Section 18 of the FTC Act requires the Commision to specifcally define the unfair or
deceptive acts or practices that are addressed in a trade regulation rule, such as the Funeral
Rule.S3 The Commision s own rulemakig policy criteria further require that, whenever
possible, it answer the question whether those practices are prevalent.54 The Commision

536 Thes paes ar subjec to the Rule if they sell both funeral goo and servce. For example, crematories that
sell urn ar subjec to the Rule becaus they sell funera goo (urn) and funera servce (preparig the remains for

cremation). Cemeteries are not subjec to the Rule beus tbey arnge, but do not prepare the deced for, the fil
dispoition. R- 5 at 422.

537 FTC Ftle No. CA9-O2

538 R-
l at 19867-1986, 19870 (Q estinn 11).

53. Section 18 of the FTC Act codifes . Ihe rulemakig requirementS of the Magnuson-Mos Warranty - FTC
ImprovementS Act, Pub, L. No.93-637, 88 Stat. 2183 (1975). In Kahae Gibbs School, Inc. v. Federal Trade
Commission 612 F.2d 658, 66 (1979) the Second Circuit held that the Magnuson-Mos Ac requires the Commision to
suppo itS determtion tht a practice is unfa or deceptie by substatial evdence in Ihe rulema1 record taken asa whole. 

540 The Commion articulated thos crteri in itS SBP for the Crt Practice Rule, stating that, before
promulgating a rule to correct a market failure , the public interest requires anrs to the followng four questions:

(1) Is the act or practice prevlent?
(2) Does a signcat harm ext?
(3) Will the propod rule reduce tht ha? and
(4) Wil the benefitS of the rule =ed itS cotS?

SBP for Credit Practices TRR, 49 F.R. 7740. 7742 (Mar. 1. 1984) (Iext and n. 4). In addition. the Commission has
articulated its policy criteria for evaluating the evdence that is placed on the rulemaking record. The Commision has
indicated that methodologically sound quantitative studies are the preferred ty of evidence. In the absnce of such
evdence, the Commision may rely on exrt testimony. Anecdotes may be useful as indications that some harm exitS

(continued...
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The staff also notes its recommendation to prohibit providers ' use of so-called "casket

handlg fee," or other non-decliable fees not otherwe permtted by the Rule. Those fees are
not charges for good or servces provied, but are charges imposed on consumers for exercising

their right under the Rule to declie to purchase caskets from funeral providers. Although the
current anti-tyg proviion of the Rule prohibits such "tyng" arrangements generally, it does not
specicaly address "casket handling fees" because they have developed since the Rule
implementation. The staff thus recommends an amendment to clari that the anti-tyng proviion
prohibits conditionig the furnhig of goods and servce on the payment of such fees.

B. Exansion of the Rule

1. To Cover Other Sellers

Intructon

The staff in thi section addreses recommendations made by several parties, including the

NFA, NSM, AA, and CANA, that the Commision expand the Funeral Rule to apply to
entities and transactions not currently subject to the Rule.

531

The Commsion in the SBP unambiguously establihed that funeral director practices were
the focus of the rulemakig proceeding.53 The Commion also necessariy liited the fial
Rule to funeral homes because the FTC Improvements Act of 1980 prohibited the Commission
from expending funds (during fical years 1980-1982) to promulgate a rule that inter alia applied
to persons that sold funeral goods Q! funeral servces. The Funeral Rule thus applies to "funeral
providers" - persons who offer or sell both fueral goods and funeral servces to the public.
Funeral goods are items sold diectly to the public for use in a fueral53 Funeral servces are
any servce used to: (1) care for and prepare deceased human remain for burial, cremation, or

some other fial disposition; and (2) arrange, superve or conduct the funerar'ceremony or the
fInal disposition of the remains.53 Funeral home operators tyically are the only segment of
the retail funeral market that offer both funeral goods and servces. Most funeral providers are
thus funeral home operators. Retailers that market only cemetery plots, cremation, grave markers
or caskets are unlely to offer both funeral goods and funeral servces, and thus generally are not

-.-

531 Generaly, the suggestions in the record pert to exnding the Rule to cemeteries, crematories, and third-

caket sellers. Thes entities are not subject to the Rule unles they operate funera homes, or are crematories that
market funeral goo, such as urn.

53 R- 5 at 4221-4222, 4225.

53 
See 453. 1 )j). Section 453.4( a) prohibits funeral proders an crmaories from requiring a caket for a direct

cremation. Section 453. 1(g), however, defines a crematory as any persn, partnership or corpration that performs

cremation and sells funeral goo.

S34 
See 453. 1(i).

S35 
See 453. 1(k).
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must adhere to these standards in order to exand the Funeral Rule to additional retailers in the
funeral market. The Commsion thus needs to determine that: (1) cemeteries, crematories, and
casket retailers (and various other sellers that market any -funeral goods or any funeral servces)
are engaging in the unair or deceptive acts or practices addressed by the Rule; (2) those practices
are prevalent; and (3) a trade regulation rule is the appropriate remedy to correct the problem.
The staff below addresses the record evidence on those isues.

Position of the Pares

The NFDA and NSM argue that the Rule places funeral directors at an unfair disadvantage
in the marketplace because directors already are extensively regulated at the state and local level,
whereas their competitors -- cemeteries, memorial societies, casket retailers, pre-need marketers
and direct disposition companies -- are unregulated. Those groups further contend that such
disparate treatment is arbitrary because there is no evidence that funeral directors engage in the
practices prohibited by the Rule in greater numbers than other funeral industry retailers.541 To

correct this situation, the NFA and NSM recommend that the Rule s definition of "funeral
provider" be amended to cover all sellers of funeral goods 2! funeral services.542 Those groups

provided testimonial evidence in support of their position.

Consumer groups and other revew participants also called for an extension of the Rule to
other retailers, primariy based on priciples of "fairness" and the potential for abuse.54 The

AA submitted survey evidence indicating that most consumers would support a requirement
that cemeteries and crematories provide consumers with price information in advance of
purchase.

The Monument Builders of North America ("MBNA")54, participated in the review
proceeding priariy to offer evidence of cemetery practices that MBNA believes are unfair or

54.(n.contiued)
but the Commision has noted that anecdotal evdence is rarely suffcient to provide the substantial and reliable evidence
necessry to support the promulgation of a rule. Id.

541 R- 9 at 205-207. See alo 3 at 12-13; R-G-6 at 54-56.

..-

54Z 
Id. at 226. Other industry represntatives concurred with the-NFA and NSM. See 5 (FDSA Comment)

at 5; Hocker, NFDA President, Tr. Vol. il, 1427; Jnhnn, Tr. VoL I, 754; Bates, Tr. Vol. I, 702; Longme, R- 2 at 2;

and Kraus, Tr. Vol. II, 25.

54J See , e. 1I (AA Fmdings) at 131- 133, 154; R- 2I (Consumers Union) at 6; R- I2 (CAFS) at 4;
I6 (OWL) at 3; R-F-8 (Grieshaber) at 1; R-F-65 (Tweed) at 1; R.F-6 (SW Fla. Fun & Mem. Soc.) at 1; R-

(Nat l Concrete Buril Vault As' n) at 3; R- 54 (Groenenbom) at 1; R- 1I (Oeinck) at 1; R- 25 (Springfeld Mem.
Soc.) at 1; and Wenheimer, NAEL, Tr. Vol. il, 965.

544 Seventy-eight percent of respondents stated that cemeteries and crematories should be required to provide this

information over the phone , and 10 percent answered "no." McFadden. fi-3 at 3.

545 MBNA represents 1 250 retail, wholesale, manufacturing and supply firm of the monument industry, MBNA
members' make , install and engrve monuments and markers made principally of grnite, marble, or bronze. R- 5 at 1-
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deceptive, including withholdig price inormation from consumers and charging excessive fees for
the intallation of thid-part monuments, thereby "tyg" the purchase of monuments to the
purc!1ase of grave plots. The MBNA recommends that the Commsion expand tile Rule to
cemeteries, crematories and sellers of grave lots, burial vaults, monuments and markers.54 The

MBNA further offered specifc amendments to add several alleged unfair or deceptive cemetery
practice to he Rule s coverage.547

Cemetery, crematory and casket retailer representatives oppose the Rule s exansion to other
sellers. The American Cemetery As' n. ("ACA") argues againt exension of the Rule to
cemeteries on the grounds that: (1) no record evdence documents that providers are
competitively disadvantaged under the Rule; (2) consumer complaints about cemeteries are
umelated to price disclosure isues; and (3) cemeteries routinely disclose price information on
request and over the telephone, and the practice of "bundlig" claimed by the MBNA is outlawed
by federal court decisions.

The PAA concurs with the ACA regarding cemetery practices, and further contends that no
record evidence supports a conclusion that third-part casket sellers (who largely are cemeteries)
fail to provide price information to consumers. 

54. Finally, the CAN A argues that the record

does not support exending the Rule to cover crematories because: (1) most crematories do not
deal directly with the public; and (2) those that do market their servces to the public already are
covered by the Rule because they offer both goods and servces, or actively price advertise.

Evidence of Competitive Disadvantage

Several witneses testifed that cemeteries compete with funeral providers principally in the
sale of burial vaults, and, in limted areas, the sale of caskets on a pre-need basis.

551 Two thid-

546 R-
5 at 3, 7-15. The MBNA stated in its Comment tbat cemeteries frequently sell monuments and installation

at a package price, which the cemetery disounts when the consumer purchas the monument from the cemetery.

When the consumer huys the mnnument from a monument retailer, the MBNA contended, the cemetery charges the
consumer the full installation fee. The MBNA concluded that the consumer is thus penalizd for not buying the
monument from the cemetery. The MBNA further argues that consumer purchas of cemetery lots and related

memorializtion product and services are als generally made at times of emotional distres, and should be covered like

fuoeral goo and servces.

-.-

547 Dia, HX-8 at 19-20 (the Rule should make it an unfir or deceptiv practce for cemees to: (1) fail to

furn cemetery rules, regulations and price informtion dislosg the cot to the consumer for each goo and servce

us in connection with the dipoition of dece human boies or in conneCtion with the placement of monuments

markers or other memorilition goo; (2) condition the furnhing of an site, prouCt or servce upon the purcha of
any other produCt or servce; (3) require consumers to pay the cemetery for servce it doe not aCtuall render or
arrge for others to prode; and (4) fa to provde price information over the telephone or in persn).

548 R- lO (Fmdings) at 3-4, 6-, 13.

54. R- 12 at 74- , 88. 90.

5'0 R-
l (Findings) at 3 , 22.24; see also Purdy, HX-70 at lO. Tr. Vol. il, 152, 169-70.

551 Neel, Tr. Vol. I, 633, Heffer, Tr. Vol. I, 835-836; Graf, Tr. Vol. U, 647-69; and Radovch, Tr. Vol. il, 1074.
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part casket retailers, Duke Radovich and Ernest Heffer, asserted that they attempt to collect
providers ' price lists in order to compete with the listed prices , but Mr. Radovich further stated
that providers ' casket price lits are generally unavailable to competitors because the lists are
included in binders, and thus are available only to those who make funeral arrangements at the
fueral home.

55 The NFA and NSM argue that the availability of price lists is a competitive
disadvantage.S5 Dr. Fred McChesney, an economit appearig for the NFDA and NSM
fuher testifed that funeral diectors are competitively injured because, unlike retailers of only
goo or only servce, they must bear the cost of complyig with the Rule.

Cemeterians (who own and operate cemeteries) provided testimonial evidence that there is
little diect competition between funeral homes and cemeteries concerng Rule-related funeral
merchandise. David Daly, appearig for the ACA, aserted that outer burial containers are the
only merchandise that funeral directors must list on the Rule-required GPL that cemeteries also
offer. There is an important distinction even with respect to OBCs , Mr. Daly continued, because
cemeteries sell OBCs on a pre-need basis, whereas funeral homes sell them on an at-need basis.
Mr. Daly concluded that the argument that the Rule places providers at a competitive
disadvantage can not be supported, because cemeteries and funeral homes do not substantially
compete in the sale of funeral goods listed on the GPL. 55 Mr. Daly further contended that
most of the nation s 7 500 commercial cemeteries are regulated in some way at the state or local
level, in contrast to the NFA-NSM allegation that they are unregulated.

Provider and consumer groups offered no evidence to rebut Mr. Daly s testimony. The ACA
thus concluded in its Rebuttal comment that the record contains no substantiating evidence to
show that funeral directors suffer a competitive disadvantage because cemeteries are not covered
by the Rule. Although the ACA conceded that the revenue from outer burial containers (and
caskets, if cemeteries ' pre-need sales of caskets are included in the analysis) may be substantial, it
further noted that the Rule was designed to protect consumers, and not providers ' income. 557

Staff Conclusions on Competitive Disadvantae

The staff concludes from its review of the evidence that the record contains no reliable or
substantial support for the proposition that limiting the Rule to providers of funeral goods and

-.-

55: Radovch, Tr. Vol. il, 1036, 1059; Heffer, Tr. Vol. I, 842 -

553 R-
9 at 206.

55' HX- I26A at 99.

555 Tr. Vol. il, 665-67 (cemeteries traditionally sell outer burial containers. lots , community mausoleum spaces
columbarium niches , famity mausoleums, markers, monumentS aDd memorials; they als provde installation servces for

markers, monuments and memorials, openig and closing servces special lot and marker care servces, and floral
arrangements),

556 Tr. Vol. II. 687. There are 13 000 active cemeteries in the country, according to Mr. Daly, 5 500 of which are
religious, municipal or fraternal. Id. at 66 , 679 , 680.

557 R-M-4 at 4-10.
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servces places them at a distinct competitive disadvantage vi-a-vis other sellers of funeral goods
or funeral servces.

Providers allege that the Rule disadvantages them because third-part retailers have access to
their price lits and thus can undersell them. However, the record contains no reliable evdence
that thid-patt retailers withhold price inormation or that funeral directors do not have equal
acces to retailers ' prices. The staff notes that competitive industries are characteried by ready
acces to price inormation; if thid-parties are undersellg funeral directors, that is a benefit of
the Rule, and not a fault.

Providers further argued that regulating only funeral directors is ilogical because they are
already extensively regulated, whereas other retailers are not The staffs 1987 surey, however,
showed tpat no more than ten states have regulations comparable to at least six of the Rule s key

requirements.559 The record also contains no evidence to rebut the cemeterians ' claim that
commercial cemeteries are regulated at the state level.

Providers further assert that they are disadvantaged by the added costs of complying with the
Rule. The staff concluded in section II.A2. of this report, however, that the Rule has not
signcantly increased providers ' costs of doing business.

Even if the record indicated that the Rule s defiition of the term "funeral provider" caused a
discemable disadvantage to funeral directors, Section 18 of the FTC Act would not permit the
Commission to extend the Rule to other industries without a substantial basis in the record that
those parties engage in the tyes of unfair or deceptive acts or practices specified in the Rule.
The staff below addresses the evidence on that isue.

Evidence of Unfair or Deceptive Prctices in Other Industres

The record contains little evidence that third-part casket sellers56 or crematories not

subject to the Rule fail to provide price or other Rule-related information to consumers.
Consumer advocates and the President of the NFDA could not identify such problems in the
casket retailing industry.561 Casket retailers testified that they knew of no reason why the Rule

-.-

558 Some funeral directors durig the initial rulemakig proeding argued that price lists would encourage price-
fing. The Commision responded that the dislosure of price to competitors would more likely stimulate competition
than price- fig. R- S at 42274.

55' R- 12; R- l at 67-6. This finding wa not rebutted.

S60 All of the caket retailers that testified during the review proceeding are also cemeterians; they own or opermc
cemeteries. Some caket retailers als own or operate funeral homes.

56t 
See Klugman, memorial soety, Tr. Vnl. II, 1007-100; Snyder, Consumers Union, Tr. Vol. Il, 1236; and

Hocker, NFDA, Tr. Vol. Il, 1427.
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should be exended to them.56 One retailer, however, testifed that it would be fair for the
Commision to exend the Rule to aU providers of funeral goods or servces.

Similarly, consumer advocates testified that they have not experienced price disclosure
problems with crematories not subject to the Rule, and that, if anything, Rule expansion should
account for other problems in the cremation industry, such as the use of inadequate alternative
containers and commglig of remai.56 Elworth Purdy, the inediate past-President of
the CANA, asrted that Rule exansion to al crematories would be inappropriate because the
great majority of crematories do not deal directly with the public, but offer their servces
exclusively to funeral directors. Mr. Purdy further testifed that those direct disposition companies

that do deal with consumers aggressively advertise their prices or are already covered because
they sell funeral goods (urn). 56

MBNA Survey

The MBNA provided the results of a survey of its members concerng the prevalence of
alleged unfair or deceptive practices by cemeteries.

56 John Dianis, who presented the survey

for the MBNA, testified as to the results: (1) two- thirds of respondents reported that cemeteries
in their area will not allow monument retailers to install monuments in their cemeteries; (2)
when retailers intal monuments, the consumer often has to pay an installation fee to the
cemetery; (3) many cemeteries charge excesive installation fees; and (4) nearly half of the
respondents reported that one or more cemeteries failed to regularly provide rules, regulations
and prices on request. 567

Criticisms of the MBNA Survey

562 Drozda. Tr. Vol. II, 903; Rep. Barr, Tr. Vol. II, 1518; and Neel, Tr. Vol. I, 587.

563 Teck, Tr. Vol. II, 853.

..-

564 See , e. Carlsn, authornecturer on self-help isues, Tr. Vol. ' , 534; Dr. Nelsn, AA, Tr, Vol. I, 66; and

Klugm, memorial soety, Tr. VoL II, 944.

56 Tr. Vol. II
, 169-170, HX-70 at 10; see alo Dr. Nelsn, Tr. Vol. I, 69; and Klugmn, Tr. Vol. II , 931.

566 MBNA maed the one-
page survey to 711 members in 45 states and the District of Columbia (members in the

fie remainig stales were omitted frm tbe mailng because, by law, cemeteries may not sell monuments in thos states).
Respons were received from 175 members in 40 states The questionnaire, entitled 'Survey of Cemetery Practices,'
asked respondents to anr nine questions and provde current copies from its fies of aU rules, regulations and prices.

The staff nOtes that a poible bias in the response may have been caused by a coer letter that accompamed the
questionnaire on MBNA letterhead. The letter informed the respondents that their answers would be used by MBNA
in commenting to the (Commiion) regarding its continuance of the (RuleJ and eXtension to cover cemetery operations,

See Diani, Tr. Vol. m, 492, HX-8 at 1.

567 HX-8 at 34.
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Several crticisms of the MBNA survey cast some doubt on the usefulness of its results.
For exple, the survey did not measure the prevalence of certain practice that MBNA alleged
were widespread. Approxiately half of the respondents reported that one or more cemeteries in
its area failed to regularly provide rules, regulations and prices upon request. The survey did not
indicate, however, how many cemeteries were in the respondent s marketing area and what
percentage engaged in the practice.56 Similarly, when asked about cemeteries ' refusal to
provide price inormation, Mr. Diani replied that he had no data on the number of consumers
who had requested copies of cemetery rules for monuments and were unable to obtain them. 570

Mr. Diani also testied that the MBNA was unable to tell whether respondents had included a
memorial care fund charge in their response to questions 4 and 5 concerng excesive intallation
fees, thereby conceding that the anwers to those questions may be misleading.

571 The MBNA

also did not indicate what an excesive fee is, or how prevalent that practice is. Finally, Mr.
Diani agreed that 53 of the 175 respondents did not respond to question 6 concernng cemetery
fees for installing monuments.

Another MBNA representative stated that the MBNA did not have any data as to the
percentage of cemeteries that require consumers to purchase a memorial from the cemetery, and
acknowledged that the incidence of cemeteries requiring that the monument be purchased from
the cemetery is not prevalent.573 Mr. Dianis also testified that the MBNA did not have any

data on: (1) the percentage of cemeteries that require consumers to purchase intallation servces
from the cemetery; (2) the proportion of cemeteries that refue to provide consumers or
monument dealers with specific intallation fees, separate and apart from the cemetery s purchase
price for monuments; and (3) the number of monument dealers who have asked cemeteries in
their areas to allow them to install the monuments or markers that they sold and were
refued. 574

AcA Surey

,.. The MBNA repnned, for exmple that it did not survey its members in five states because those states prohibit
cemeteries from selling monuments. However, some of the survey questions addressd isues relevnt in all states, such
as cemetery intallation practices, inspection fees and cemeteries' willngnes to give consumers price information.

-.-

'69 Diani
, Tr. Vol. il, 496.

'70 Tr. Vol. il, 503 , 521.

'71 Id. at 521. Question 4 asked how many cemeteries charge an installation fee evn when the monument retailer
instal the monument. Question 5 asked the respnodents to state the amounts of the fee chaged by cemeteries
identied in question 4. The poibilty that the respnndents may have included a memorial fund fee as an intallation
fee in the ansers ro question 5 cats doubt on the accuracy of the repnns. The data thus may not suppnn the
conclusion that cemeteries as uneared fees.

S7 
Id. at 522.

573 Alord, Tr. Vol. I, 44.

574 Tr. Vol. il , 445.
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The ACA presented the results of a survey of its members ' monument policies concernng the
allegations made by the MBNA 57S James Watki presented the following. survey results for the
ACA: (1) 99% of the respondent cemeteries stated that th-ey have a policy of providing all price
inormation in advance of need; (2) 95% indicated that they have a policy of providing all price
inormation over the telephone; (3) 99% reported that they offer cemetery propert in advance of
need;, (4) 82% indicated that the majority of their sales were pre-need; three percent claimed an
equal volume of pre-need and at need sales; (5) nearly 80% said that they allowed monument
dealers to perform memorial intalations in their cemeteries; the majority of the remainig
respondents indicated that they had no offcial policy because the question was a non- isue in
their area; (6) 62% of the respondents said that the majority of monument dealers in their area
relied upon the cemetery to intall dealers ' markers; (7) although 23% of the respondents said
that they do not allow monument dealers to intall monuments in their cemetery, in many cases
the policy may be due to union restrictions; (8) 74% of the respondents reported that they assess
inpection fees when monument dealers perform the installation, but 65% indicated that the fees
were based on the cemetery s actual labor costs, 9% indicated that the fees were set by state law
and 20% stated that the question did not apply.576

Criticisms of the AcA Survey

Durig cross-examination, Mr. Watki provided background information about the handling
of the survey that might diminish its reliability. For exmple, Mr. Watki acknowledged that:
(1) the ACA sent its members a copy of the MBNA survey in the same mailing as its own survey;
(2) the ACA included a cover letter with the survey informing the respondents that the ACA
intended to use the results of the survey to rebut the position of the MBNA; and (3) the ACA
inormed the respondents that their answers and identities would be placed on the rulemakig
record.

Other Evidence

Cemeterians further argued that the very nature of pre-need marketing of grave sites , vaults
and caskets requires cemeteries to freely disclose and discuss price information with
consumers.576 John Gil, Executive Director of the California Cemetery Board, testified that
cemeteries in Caliornia, and in most states, are required to itemize prices.579 Mr. Gil added

that the Funeral Rule would not benefit cemetery consumers in Californa, because the problems

-.-

575 Watki, HX- , Exbit B; Tr. Vol. II, 750-778 (ACA mailed the survey to aU of its 1 500 members and
received respons from 471 for a 30% respons rate).

576 Watkins, Tr, Vol. II, 750-751 , 768.

57 ld. 
at 772, 778.

578 Elvig, Tr. Vol. II. 412 (' In order to detennine what kind of marker you are going to select. you are going to see
the prices because you have the option of companion markers or a single marker, a marker with a vas or wirham a vase.
And so the very nature of your inquiry is going to cause the cemetery to disclos to you prices and oprions ); Warkins
Tr. Vol. II , 753.

57. Tr. Vol. II, 739,
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they have with cemeteries largely concern cemetery maintenance, and do not relate to the
Rule.58 

Concerning consumer complaints generaly, the ACA in its Rebuttal statement asserted that
only the AA offered evdence of consumer complaints to support Rule coverage -- 63
complaints from 30 mion members, but that none of those complaints related to price disclosure
or any other Rule proviion. The ACA concluded that the AA failed to present evdence to
show how exanding the Rule to cemeteries would prevent or remedy most cemetery complaints
which related to gravesite maintenance, liquidation of unwanted propert, and miunderstanding
of cemetery regulations.581

E. Laux President of the Cemetery Consumer Servce Council ("CCSC" 58 testified that

most of the complaints that the CCSC receives concern cemetery maintenance (such as cutting of
the gras" triing and pruning); other complaints involve miunderstandings of cemetery rules,
lack of communication between cemetery staff and consumers, and the liquidation of unwanted
cemetery propert.

58 Mr. Laux further related that it is rare for the CCSC to receive a

complaint involving a lack of price disclosure or a forced purchase of a package contract. 58
Although he acknowledged that the CCSC's only remedy is to notify the parent association when
a cemetery does not cooperate with a CCSC inquir, Mr. Laux testifed that he was not aware of
any discipliary action havig been taken by one of the member organiations againt any
cemetery for failg to comply with CCSC proceedings.

Exsting Reglation

The court in Rosebrough Monument Co. v. Memorial Park Cemetery
58 prohibited as ilegal

cemetery practices of prohibiting or impeding monument retailers from intalg monuments 
cemeteries. Rosebrough held that, with the exception of an inspection fee based on actual labor
charges, asesing fees such as clerical fees, road us fees, post-inpection fees and intitutional
servce fees is an unfai competitive practice. Rosebrough also held that cemeteries could not tie
the purchase of a grave plot to the purchase of a monument. One MBNA witness stated that "
stil have some cemeteries who try to reserve the exclusive right of sale of memorials, but ever

586 Id. at 713, 7'2.

..-

.81 See M-4 at 17-20.

.82 The Cemetery Consumer Servce Counci is a prite agency tbat seeks to reslve disputes betwen consumers

and cemeteries. The ACA, P AA and CAA establihed the CCSC in 1979. Participation by cemeteries and consumers

is volunta. See 26 (Exbit IV.

'83 Tr. Vol. II, at 354, 371 , 388.

... 

Id. at 355.

... 

Id. at 371-372 The CCSC als informs consumers that they stil retain all of their legal rights to pursue action
through a private attorney Dr through governmental agencies, according to Mr. Laux Id. at 353.

... 66 P.2d 1130 (8th Cir. 1981), cen. denied 457 U.S. 1111 (1982).
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since the Rosebrough case, there has been a much smaller percentage requiring that now than
there used to be.'58

Subsequently, the ACA and the MBNA in 1986 agreed to compromise "Recommended
Intallation Guidelines" that affrm consumers ' right to purchase memorials and installation
servces from monument retaiers and permt cemeteries to charge an inpection fee based on
actual labor costs when a retailer intal a memorial.58 The ACA represents 1,500 of the

500 commercial cemeteries in the nation.

Arents for a Separate Preeing

Some cemeterians argued that the Commion should commence a separate investigation of
cemeteries if it intends to regulate them, and not lump cemeteries into the Funeral Rule.590

Paul Elvig, a Californa Cemetery Board offcial, stated that the Funeral Rule would impose
financial strains on small cemeteries.591 Kansas State Representative Ginger Barr, who is also a
cemeterian, testified that "I don t have any problem with that (regulation) if it is shown that there
is truly a problem out there. "592

Staff Conclusions on Expansion to Other Industries

The staf concludes from its review of the record that the evidence does not establish that
sellers of funeral goods servces, particularly cemeteries and crematories that do not sell funeral
goods, are engaged in the tye of abuses addressed by the Rule (lack of price disclosure, forced
bundlig of goods and servces and misrepresentations of funeral goods and servces). The
servces generally provided by those sellers are not comparable to funeral home servces, because
they do not include a simar wide variety of diferent servce and goods that are "packaged" into
a single "fueral.' The "bundlg " isue that is the priary practice adc:ressed,by the Funeral Rule
is thus not apparent in those industries, at least in the same magntude, as it is in the funeral
home industry.

The evidence indicates generally that cemeteries itemize and disclose prices for outer burial
containers, the primary merchandise sold in competition with funeral homes, and caskets, which
several cemeteries offer on a pre-need basis. The evidence also shows that the overwhelming

..-

51r Rex Tr. Vol. I, 459.

5.. See 
5 at 16, Exbit 6; Dian Tr. Vol. II , 520.

589 Daly, Tr. Vol. II, 66, 679-$.

590 Drozda, Tr. Vol. II, 933-934 (' I wouldn t be oppod. but I would like to se it - if we are going to have a rule
that includes cemeteries, to have it specificall called the ' Cemetery Rule' and have it apply specifically to cemetery
things ); Neel, Tr. Vol. I, 587 (' I did not say that I agreed that you could exend the Funeral Rule over cemeteries.
What I said wa that if the FIC feels that cemeteries need to be regulated. then they have to go back to square one and
desIgn a rule that encompasss our (practicesj and regulate us under that rule

591 Tr. Vol. II , 413.

S92 Tr. Vol. II, 1518.
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majority of consumer complaints to the Commission, the AA, and state and ingustry regulators
about cemetery practices do not relate to bundling, lack of price disclosure, or misrepresentation,

but to such thigs as gravesite maintenance and liquidation of cemetery property.

Complaints and other evidence regarding alleged cemetery practices of exclusive sale and
installation of monuments and markers, and excessive installation and inspection fees when the
marker is intalled by thid parties, also did not reliably establih that those practices are
widespread, or that current industry guidelies and federal court decisions prohibiting most of the

alleged practices do not suffciently address any problems.

The MBNA survey did not provide enough reliable data to permt the staff to conclude that a
signficant number of cemeteries prevent third-par monument retailers from installng
monuments in their cemeteries, charge excessive inspection fees, or charge discriminatory
installation fees. Even if the MBNA survey had indicated that such practices were prevalent, the
staff would be concerned that the survey cover letter could have biased the results by disclosing to

the respondents that the survey would be used to persuade the Commision to regulate the
competitive practices of cemeteries.

Substantial evidence does establish that most crematories do not deal directly with the public
and the record contain little, if any, evidence that those crematories that do deal with consumers
are not currently subject to the Rule or fail to disclose prices or mirepresent their goods and
servces.

2. To Remove Restrictive State Laws

Durig the heargs, the PAA and-seeral witnesses provided evidence that a myrad of state
laws ext that unecesariy restrict competition in the funeral industry.59 The P AA ' argues

that those restraints limit the Funeral Rule s abilty to affect price competition in the
industry.59 A few witneses aserted, for example, that state laws prohibiting joint ownership
of funeral homes and cemeteries raise consumer costs and provide no benefits.

595 One witness

stated that consumers would save approximately $500 if he were able to build a joint
operation.596 Those witnesses asserted that state laws prohibiting joint ownership are

-.-

593 See generally 12 (PAA FIndings) at 36-2, summaried at 84.
504 Id. at 89, 95.

595 Graf, Tr. Vol. II, 594; Nelson, Tr. Vol. II. 193; and Daly, Tr, Vol. II , 677 ("Our combined operating costs are
substantially lower than the two operations standing independently, particularly in the funeral home operation. 
Evergreen- Washelli, our average adult standard funeral In 1988 was less than 1,80 dollatS

596 Starks, Tr. Vol. II, 367.
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anticompetitive and are fostered by funeral industry members.
597

exressed simiar concern.

Consumer witnesses

Pre-need sellers also provided evidence that state laws requiring 100% trusting of pre-need
funds restrict competition, because they remove funds necesary to finance an active pre-need
marketing program.

59 The PAA in its Proposed Findings assert that 100% truting laws are

commonplace throughout the country.60 These and other interested parties also stated that

the varous state laws that restrict the marketing of funeral servces or merchandise to licensed

fueral diectors are anticompetitive.
601 ilinois State Senator Topinka, who has alo been

involved in pre-need funeral marketing, testifed that: "One doesn ' ( need to be a licensed funeral
director to sell a casket or dicuss a family s preference for funeral arangements in advance of
need. I mean, basically it s a sales job, and a salesman is a salesman no matter what the
business. ,,60

Staff Conclusion

The staff recognizes that whether certain pre-need trusting and other state laws have an
anticompetitive impact greater than their benetits to consumers is an important issue.

603 The

Commision also has often expressed its commitment to fostering a cliate of fair competition.
The Commsion, however, did not intend that this review would be the forum for judging the
competitive impact of pre-need truting or other state laws that address issues beyond those
contained in the Funeral. Rule. The staff believes that the prevalence and impact of those laws
warrant further inquiry, but concludes that the issue would be better explored separately.

C. Casket Handling Fees

Intructon

''Y Starks, Tr. Vol. II. 370; Neel, Tr, Vol. I, 567; Krause, Tr, Vol. II, 13; Elvig, Tr. Vol. II, 443; Oraf, Tr. Vol. II,
598; and Watkins, Tr. Vol. II, 798.

5.. Snyder, Consumers Union, Tr. Vol. II, 1233 (self-impod retrats that tend to restrict competition are almost
unierslly aimed at industry, and not consumer, protection). 

-.- ,.. 

See e. Rep. Ba, Tr. Vol. II, 1513 ("If you gave me $1 00 for the (pre-need) funeral plan. and I had to put a
00 into a trut, I would not be able to ta any of that money to help pay for the lights, or telephone , or pay a

persn a commion or a sala to sell the prouct to you , and therefore, I get into a negative cah flow, I can
fiancially do it. The only way I could perhaps do it is rais my price on an at-need situation, gouge the consumers
there to not have a negative cah flow); and Nelsn, PAA Tr. Vol. II, 178, 181.

60 R.
12 at 84.

601 Nelson, Tr. Vol. II, 180; Carlson, Tr, Vol. I, 504.

60 Tr. Vol. II. 61.

603 The staff has 
exressd such concern in its Competition Advoccy Program. See , e. Letter from the ITC

Bureau of Cnmpetition to Hous of Delegates , General, Asmbly of Virgia, February 9, 1989,
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One benefit the Conuion ascribed to the Rule was that "the greater availabilty of price
information may encourage entry into the funeral market of new competitors seekjg to attract
business by offerig lower prices."60 That prospective benefit was important to the Rule
remedial intent, because the Commision found that the funeral industry had hitorically opposed
price adverting.60 The Commision concluded that, as a result of that reluctance to make
price inorm tion readily available, consumers purchased unwanted items and paid higher than
competitive price for items they selected. 60

The Conuion further recogned that easy acce to the market and a fair chance to
compete were prerequisites to the entry of new retaiers into the funeral market. 

607 The Rule

general anti-tyg proviion, 453.4(b), afforded that opportunity to new entrants by removing the
priary industry retrait on consumer choice - package-only pricing. 60 The Commission
found that, by "tyng" all funeral goods and servces in a package, providers had monopolized the
funeral transaction with the consumer.60 A "tyng" arrangement occurs when a retailer agrees
to sell one product only if the consumer agrees to buy another, thus "tyng" the two products
together in the sale. Section 453.4(b) of the Rule prohibits funeral providers from conditioning
("tyg ) the furnishig of one product upon the purchase of another product unless the tie-in is

required by law or is a "practical necessity.

".'.

Some ANR commenters asserted that funeral providers, in response to emergig
competition from thid-part casket sellers, charge high "casket handling fees" for arrangements
where consumers supply their own caskets purchased from those third paries.611 The

Commsion in the NPR thus sought comment on the prevalence and impact of so-called "casket

.. R- 5 at 422.

60 
Id. at 42266.

.. 

Id. at 42269.

6A The original rulemaking record contained evdence that funeral provders directed boycotts and other concerted
activty at entities attempting tD enter the funeral market. In respons to section 19(c)(1)(B)(ii) of the FIC
Improvements Ac of 1980. however, which limted tbe Commion to prosbing tbe us of threats or bocotts by
funeral provders againt otber funeral provders, the Commison decided to proc on an ad hoc -bis a!Jint alleged

bocotts, blacklists and otber restrts R- 5 at 42291.

60 The Common s major fidig in the origil proding wa tbat fuoeral proders bad denied consumers the

prilege of freely cbooing tbe goo and servces tbey wated by tyg tbeir funeral offerigs together in pre-deterrined
packages; consumers' Dnly cboice wa betWeen packages. R- 5 at 42260, 42279-422

.. 

Id. at 4221.

610 An exmple Df a tie-in required by law is when state law requir embalming for interstate sbipping. In that cae
the funeral provider may require the purchas Df embalming as a condition of shipping tbe remains. An exmple Df a
tie-in that is a practical necessiry" is where the consumer wants a viewing of the remains for several days and the funeral
provider reasonably determines that embalming is needed tD help presrve the remains. The funeral provider may thus
require the purchas Df embalming as a condition of arrnging the visitation.

611 See 
l at 19867.
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handlg fees," and on whether, and how, the Rule should address that practice.612 The staff
addresses those isues below.

Position of the Rulemaking Partes

The Pre-Arangement As' n. of America ("P AA"), which includes many cemeteries that also
offer cakets on a pre-need basis, was the major opponent of "casket handlig fees" during the
proedig. The P AA argues that the vast majority of funeral providers have responded to
competition from thid-par casket sellers by imposing costly, non-decliable "casket handling
fees" on consumers who purchase caskets from those sellers. Those fees do not relate to the time
spent "handlig the casket " the P AA continues, which is inignifcant and the same regardless of
who supplies the casket. Rather, the fees are assessed to recoup providers ' profit and overhead
costs that are lost due to the lost casket sale.

The P AA further asert that "casket handling fees" are discriminatory, because they are
imposed only on consumers who arrange "traditional" funerals and who purchase the casket from
a competing third-part seller; .the fees are not assessed on all types of funeral servce where the
provider fails to supply the casket, such as in "ship-ins" (where the casket is tyically supplied by
an out-of-state provider). As a result, the P AA argues

, "

casket handling fees" discourage
competition in the casket market and penale consumers who choose to buy caskets from third-
par sellers. Market force, the P AA fuher asert, have not regulated the amount of "casket
handlig fees." The P AA concludes that providers ' imposition of "casket handlg fees" effectively
thwart the Rule s purpose to lower barrers to price competition and violates several of its
proviions, including the anti-tyng proviion. The P AA recommends that the Commission clarify
the Rule s anti-tyg proviion to prohibit "casket handlig fees," but continue to permt funeral
providers to restructure their price to recover profits and overhead costs lost on thid-par
casket sales.613

The NFA and NSM do not dispute that "casket handling fees" are used to recoup profits
and overhead costs lost to third-party casket sales, but defend that purpose on several
grounds.

14 Those groups assert that the imposition of "casket handling fees" is an isolated
non-discrimiatory practice that fairly allocates providers ' overhead costs and profits; the purpose

6U 
ld. at 19870 (Question 14.

6t3 R-
l at 18-35 , 82-8 (summary of fidigs), 91; R-E-4 at 19- , 45-51. The AA and other participants

concurred with the PM' s caket hadJing fee an See, e. ll (AA Fmdings) at 139- 142, 154 (summary),
and R- 17 (Comment) at 14; R- 27 (CAS ANR Comment) at 5; Showalter, Tr. VoL 11 122- 123; Radovch, HX-
101 at 25; and Drozda, HX-59 at 5.

..-

6t4 The NFA and NSM do not argue that 'caket handlig fees' are impo for servces rendered in ' handling
consumer-supplied cakets. Many witnes, including funera direcors, testied that provders incur no additional labor
or inurance costs when third-part sell rs provde a caket, and t t the actual labor time spent handling any caket is
minimal; the cost for that servce is normally included in the non-declinable professional servces fee. See 9 at 182;

Hahn, FFA, Tr. Vol. II, 692-693; Bates, NSM Executive Director, Tr. Vol. I. 706-708; Simms, funeral director. R-
(supplementing HX-42); Dr. Nelsn, AAP, Tr. Vol. I, 77-78; Showlter, industry analyst , Tr, Vol. II, 116- 117, 120- 122;
Graf, Tr. Vol. II. 652; Henness, funeral director, Tr. Vol. II, 100- 1014; Radovich, funeral director/caket retailer.Tr.
Vol. II, 1041045; Starks, funeral director, HX-41 at 11 , Tr. Vol. II, 369; and Drozda, funeral director/caket retailer
Tr. Vol. II, 897.
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of the fee is to obtain from consumers who buy thid-par caskets consumers ' proportionate

shar of providers ' costs and profits for renderig the fueral servce. Providers' only alternative

to handlig fees, the NFA and NSM argue, would be to raise serce fees charged to all

consumers, which, in effect, would require regular clients who purchase providers ' caskets to

subsidie the funeral of consumers who purchase their caskets elsewhere.

Prode ' lited responses to thid-part caket sales are, the NFDA and NSM continue
due to the industry s long-standig tradition of recoerig much of its costs and profits through
the casket mark-up, and not by increasing servce fees; low servce fees allow funeral homes to
provde fu servce fueral to those who might not otherwe be able to afford them. Although
providers in recent years have shifted some of that casket mark-up to servce fees, the shi has

been very gradual As a result, the NFA and NSM conclude, providers who lose casket sales to
thid parties must stil forego the recovery of much of their costs and profits, that would have been
included in the casket sale.

Those groups further assert that handlig fees are not assessed for ship-ins, outer burial
container sales traditionally lost to competing cemeteries, or for direct cremation/immediate
burials where the consunier supplies the alternative container because, unlike the unexpected loss
of a casket sale to a thid-part seller, providers set prices for those servces with the knowledge
that they will not make a sale in those cases. Finally, the NFA and NSM conclude that the
amount of "casket handling fees" is suffciently regulated by the market, because providers that
charge unreasonably high fees will offend consumers and lose market share.

615

1. Prevalence and Impact

Evidence on Pralence and Amount of Casket Handling Fees

The P AA asert that the emergence of thid-part casket sellers is diectly attrbutable to
the Funeral Rule s anti-tyg proviion; those sales were virtually non-exitent before the
Rule.61 Duke Radovich, who presented the results of a PAA membership survey ("PAA
Survey ) on handling fee issues, estimated that there are between 100 and ZOO casket retailers 
the country.

617 Mr. Radovich reported that the thi-one casket retailers who responded to
the PAA Survey are located in Florida, Dlinois, Iowa, Maryland, Michigan, Mississippi, Nebraska
Ohio , Pennsylvania and Wisconsin; 74% of those sellers exit in Pennylvania, Michigan, and
Ohio.616 .

-.-

61S R-
9 at 181-189; R-G.o at 80. Indidual proders agr with the NFDA and NSM poition. See Hocker,

HX-111 at 13; Fraen, Tr. VoL U, 819-8, Tr. Vol. II, 140; Hennes, Tr. VoL U, 997-998; Keith, Tr. Vol. II, 1419;

Yurs, Tr. Vol. U, 530, 563; and Nilsn, Tr. Vol. Il 1414-1415. See alo Hahn, FFA, Tr. Vol. U, 692.094.

616 R-
9 al 18, 82 See alo Radovch, Tr. VoL II, 1029 (Caket retailers ow their extence primarily to the

enactment of the Funeral Rule, which allow the consumer to us a caket frm an outsde source); and Drozda, Tr,
Vol. U, 894 (few cakel retailers before the Rule beus proders would not accpt the outside caket and provde

funeral servce), 
617 ld. at 1057 (31 of the 90 survey respondents were active third-party caket seUers; PAA sent the survey to Its 450

members).

618 ld; HX- IOI at Exbit " A-3.'
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The PAA Survey also provided empirical evidence on the prevalence and amount of "
casket

handlig fees," as reported by the respondent retailers. Eighty-six percent of the respondents said
that at least 60% of the funeral homes in their market area assess 

handling fees, about two- thirds

said that 80% to 100% charge the fees, and one-quarter reported that all of the homes impose
the casket handling fee.

619 Mr. Radovich concluded that a substantial number of providers
casket ,handlig fees" wherever third-part sellers exit.62 Individual casket retailers

agreed with that finding,
621 and further testifed that funeral providers began using handling

fees and other anticompetitive practice when thid-par casket sellers entered the market. 62

One funeral provider witnes who doe not presently charge handling fees stated on the record

that, if he got competition from casket retaiers, he would begin to asess fees.

Concerng the amount of "casket handling fees" assessed, 81 % of the P AA Survey

respondents said that the average handling fee was over $300; 74% reported an average fee
between $300 and $500.

624 62% of the PAA Survey respondents further reported that the

highest fee charged was over $500; 35% said that the largest fee was over $700.
625 The staff

notes that a handling fee of $500 is nearly equal to the average wholesale cost of a casket in 1988
($517) and 60% of the average casket mark-up in that year ($821); by definition, a handling fee
must be "high" if its purpose is to recoup overhead costs and profit lost on the casket sale.

626

Wendell Hahn, the accountant for 1,500 providers in 30 states, testified that handling fees are

assessed because providers, who tyically charge servce fees "hundreds of dollars" below their true

operation cost, wi try to recoup those costs that are lost by the third-party casket sale. Mr.

Hahn concluded that handling fees are thus roughly equal to the amount that providers
' servce

fees are underpriced.
627

Several local surveys conducted by individual casket retailers provided further evidence 
on the

range of "casket handling fees" in given market areas. Those surveys found that handling fees

619 Radovch, HX- 101 at 17 and Ex B, p. 5.

Id. a1 12. 17 , 20.

See Neel, HX-25 at 4 and Exibit 2; Teck, HX-58 at 5-6 and Ex B; and Heffner, HX-33 at 8 and Ex. J-

61 Graf, Tr. VoL II, 647; Neel, Tr. VoL I , 582-584; and Teck, Tr. Vol. II, 861-8:z ee ako Showalter, Tr. Vol. II,

118.

Ii Hennes, Tr. Vol. II, 99. See ako Ha, industr accuntat, Tr. Vol. II, at 720 (agreed that funeral homes

are unlely to as a "caket hadlig fee" unles they are faced with competition from third-part sellers in their

maket area).

614 Radovch, HX-101 at 18 and Ex B, p. 6.

615 Id.

6Z6 Wendell Hahn of the FFA, which provides accounting servces for 1 500 providers. presented systematic data

showing that the average wholesale cost of a caket in 1988 was 
$517, and that the average retail casket price was 51338,

See HX-49 at 2. The average mark-up is thus $821 , or 158% of cost.

67. Tr. Vol. II, 692-693.
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ranged from: (1) $100 to $700 in Chicago;628 (2) $150 to $1000 in Greater Pittsburgh;82 and

(3) $100 to $800 in Detroit, Michigan 83 Wendell Hahn of the FFA reported si intances
among a sampling (100) of the 12,00 funeral home records he reviewed for the month of Augut
1988 where handlg fees ranging from $75 to $480 were disclosed on providers ' GPLs. 631

Thee other witne5es, including two funeral directors, testifed about the range of handlig
fees price. Paul Showalter 83 an industry analyst, stated that he had read of casket handlg
fees as high as $1,00 to $2,500.1J Robert Staks a funeral director, testifed that handlig
fees in Detroit were as high as $700.

83 Finally, Joseph Drozda, a fueral director and casket
retaier, stated that the provider that handles half of the funerals in Kalamazoo, Michigan charges
a $425 handlg fee.

Evidence on Impact of Casket Handlig Fee

The P AA Survey and the testimony of several casket retailers and other interested parties
provided evidence that "casket handling fees" prevent price competition and reduce consumer
choice. Ninety- two percent of the casket seller respondents to the P AA Survey reported that
their casket sales have declined since the imposition of handling fees; about one-third said that
they have reduced or eliated their casket marketing effort as a result of those fees.63 Mr.
Showalter, an industry observer, testified that "casket handlig fees" have caused the ext from the
casket market of five small busineses who thought that they could gain market share by offering

.:I

Q8 DeSoto, R-B-42; and Hennes, HX-61 at 8.

6Z Neel, HX-2S, Exbit 2 at 1.

63 Teck, HX- , Exbit A

63t HX-49 at 5, Tr. Vol. II, 673, 719-720. The staff doe not believe that the incidence of GPL caket handling fee
dislosures (taken from a sampling of 100 transctions acros the country) can be viewd as reliable evidence on the
prevlence of those fees. The evdence indicates that thos fees can be, and are, asd at the time of need. without
prior dislosure. when a third-pa caket is actually delivered to a funera home , or when a consumer verbally informs
the provder that the caket ba ben purchad elshere on a pre-nee bais The evdence als establihes that caket
retaiers, and thus hadling fees, ocr no a regional bais, so that the incidence and rage of the dislosd fees found by
Mr. Hahn among hi clients in 30 states prodes little relible evdence of the prevlence and amoLl of thos fees in
any particula market ar wbere caket retailers operate; Mr. Hahn proded 110 spec survey da on tbos questions.

631 Mr. Sbowter is a fici and consumer wrter who ba publied seral aricles and conducted seral
survey on funeral industr isues

63 Tr. Vol. II, 120; HX-36, at 17, citing an open letter from Steve Shurden, Preident of the Olcahoma Funeral
Directors Asation, prited in Th Oklahma Dirctor Vol. XV, No.9 (Sept. 1985) at 1.

63 Tr. Vol. II, 412

635 Tr. Vol. II, 896-897.

6J Radovich, HX- IOI at 20-22 and Ex B, pp. 8-9 (sales decreasd by 20% for 54% of respondents, by 40% for
29% of sellers, and by 80% for 13% of respondents; although other market factors could have contributed to the
decreas. the P AA attributes them to handling fees).
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thid-par caskets at lower price.637 Several casket retailers and others also aserted that
handlg fees impede price competition by removing consumers ' incentive to price-shop for les
costly caskets, and penaliz consumerS who do shop.

Casket retailers and others also provided some evdence that many third-party sellers offer
caskets at prices lower than those charged by funeral homes. About half of the seventeen P AA

Surey respondents who anered the surey s price question said that their price for the "same
or simar" casket was at least $250 les than funeral home price in their market area. About
one-quarter said that their prices were betwen $100 and $250 les, and another quarter said that
their prices were comparable (withi $1(0). One retailer who commented on the ANPR
reported that a small casket manufacturer in Chcago was selling 90% of its retail caskets on an
at-need basis, chargig about half that of Chicago funeral homes -- $250 for a cloth-covered
casket and $650 for a sealed, metal casket. 64 Mr. Showalter said that one of the earliest casket
retailers sold caskets at "half-price.'061 Mr. Drozda reported that the competition from third-
part casket sellers appears to be reducing the average price of funeral home caskets in Florida
where one provider reduced his casket price by $150 to match the retailer s price.

Finally, third-party sellers provided testimonial evidence that market forces wil not effectively
regulate "casket handling fees " and that the elimination of those discriminatory fees would result

in increased competition in the sale of caskets and reduced casket prices.
64 Royal Keith, a

provider appearig for the NFA, when asked on cross-examination about the effect of market
forces on handling fees, responded that he was not aware of any cases where market forces have
successfully reduced the amount of handling fees charged in a particular area.

63 Tr. VoL II, 107-108.

63 See e.

g., 

Teck, Tr. Vol. II, 867 (seral pre-nee caket contract cancelled becaw; cUents said that the provder
told them that they would be charged a hadlig fee); Neel, Tr. Vol. I, 568, 572-573, 615 (caket sales to date would
have been double or more without caket handling fees; tbey remove price savings to consumer and thus circumvenr the
Rule s intent to stimulate competition); Drozda, Tr. Vol. II, 92, 944 (caket handling fee financilly penalizes the

consumer who buys a third-parr caket); Radovch, Tr. Vol. II, 1063 (handling fee is a surcharge on consumer, as if the
S. placed a surcharge on all cars bought from Japan because U.S. makers were losing sales); Showalter, Tr, Vol. II

109, HX-36 at 16-17 (provders adopted handling fees to elimite competition from third-part sellers; caket fees are
unfair becaus they are not impod on ship-ins or military ca where the caket is supplied by another provider); and

27 (CAFS Comment on the ANR) at 5 (handlig fees negate an consumer savinit, and thus remove
consumers' incentive to shop for les exnsive goo).

639 Radovch. HX- IOI at Ex B, p. 10.

64 DeSoto, R-B-42.

64t Tr. Vol. II, 146.

642 Tr. Vol. II, 899, 918, 936.

643 Teck, Tr. Vol. II. 872-873 (retailer can do nothing to combat a provder that charges high handling fees);
Drozda, Tr. Vol. II , 944, 974 (consumer who purchas a third-part caket is penalized by handling fees no matter what
the retailer does).

64 Tr. Vol. II, 1422
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Proponents of handlg fees did not provide evidence to refute that offered by casket retailers
and others on the purse, prevalence and impact of casket handlig fees on the casket market.
Providers argue that, if they could not use handling fees, they would have to recoup the revenue
lost -to third-part sales by unilaterally increasing their non-declinable professional servce fees.
That response, they assert, would penalie consumers who purchase a casket from the funeral
home; they would pay the mark-up on the casket as well as the higher servce fee that would
result from other consumers supplyig their own caskets.

Enorcment Stas Position on Handlig Fee

The staff charged with enforcing the Funeral Rule has addresed the handlig fee isue in
informal staf opinion letters.64 Intially, the staf took the position that the Rule permts
handlg fees so long as the fee is not a "penalty."647 The staff reasoned that it should not
presume that all handlg fees are a subterfuge for penalizng consumers who exercise their right
to purchase goods from third parties. Later, the staff concluded that the Funeral Rule does not
address the prices a funeral provider sets for any good or servce, and thus does not govern the
amount of handling fees.64 Subsequently, the enforcement staff determined that it would be
inappropriate for it to reassess the 1986 staff position on handling fees because the issue was
designated for review in thi rulemakig proceeding.

Sta Conclusion

The staff concludes from its revew of the record that substantial "casket handling fees" are
imposed by a signcant proportion of providers wherever thid-part casket sellers ext, and, as a
result, impede emergig competition in the sale of caskets fostered by the Funeral Rule. Some
evdence suggests that providers are forced to impose handlig fees becaus of their competitive
reluctance to shi overhead cots and profit from the casket mark-up to servce fees.64 Other

evidence indicates that casket handlig fees are a direct response to thid-part competition. In
either case, the isue is whether the Rule should allow provioers to condition coilumers ' right
under the Rule to obtain funeral servce with a consumer-supplied casket upon the payment of a

.. R- 9 at 183; R-G-6 at 82-8.

-.-

64 Inorm staff opinion letters represnt the interpretations of the staff onl and are not revew, approved or
binding on the Commiion.

647 See Staff Opinion Letter to Clak & Eyrch Co., L.PA, dated September 3, 1985, FTC Public File 215-4
Category xx-23; Staff Opinon Letter to Famil First, dated September 3, 1985, FTC Public Ftle 215-4, Categoryxx-239.

64 See Staff Opinion Letter dated January 21 , 1986, to Mark W. Kely, FTC Public File 215-4, Category XXII-
258; Staff Opinion Letter to Family First dated January 24, 1986, FTC Public File 215-4. Category XXI-262. Staff
Opinion Letter to Holmes Funeral Care dated January 24. 1986, FTC Public File 215-4, Category XXVII-26L

64. The staff disgrees with arguments made earlier in the proeding that regulation of handling fees would amount
10 "price regulation;" the isue is the propriety nf the hadlig fee profit adjustment that penalizes consumers who shop
for les exnsive cakets, and not the amount of the handling fee.
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fee, or whether the Rule should require providers to recoup costs and profits in other ways.
65O

The staff concludes that the latter course is warranted to aff the Rule s intent to reduce
barrers to price competition.

The staff believes that Section 453.4(b) of the Funeral Rule was intended to address the
tyng" arrangement imposed on consumers by casket handlig fees. Under that proviion,

consumers have the right to declie the purchase of a casket from a funeral provider, and may
elect to supply their own That right, however, is ilusory if funeral providers can condition
consumers ' choice on the payment of a fee; the fee , in any amount, penaliz consumers for
exercising their choice aforded by the Rule.851

Substantial evdence demonstrates that "casket handling fees" require consumers to pay two
substantial mark-ups, one on the casket they purchase from the third-part seller, and another on

the casket they did not buy from the funeral provider. The evidence indicates that handling fees
average between $300 and $500, and often are higher. That burden, the evidence shows
effectively removes consumers ' economic incentive to purchase a casket from anyone but the
funeral provider; casket sales by thid parties have declined as a result, and several retailers have
curtailed their marketing effort or withdrawn from the market. Handling fees thus frustrate the
purpose of the Funeral Rule -- to ensure informed consumer choice and foster a competitive
funeral market. The staff thus concludes that casket handling fees are unfair conditions on
consumers ' right to declie unwanted items they may wih to purchase elsewhere, in violation of
the spirt, if not the letter, of 453.4(b).

The Rule s anti-tyg proviion, however, does not specifcally address "casket handling fees
because those fees have developed since the Rule s implementation. The staff thus concludes
that casket handlig fees need to be addressed in the Rule. The staff below review the
regulatory alternatives for that purpose.

2. Alternative Remedies

Require Disclosure of Handling Fees

The staff considered recommending that the Funeral Rule require funeral providers to
disclose the exitence and amount of "casket handling fees" on the general price list, and to more
accurately label the fee as a "profit recovery fee." One might argue that. 10ng as a funeral

provider does not monopolize a market, disclosure of a high handling fee would allow consumers

650 The evidence establihes that provders do not impo 'handling fees' to recoup lost costs and profits in the 
of ship-ins, outer burial container sales lost to competing cemeteries, and direct cremations/immediate burials where
consumers supply their ow container. Provders evdently have retructured their prices to account for thos losss or
have lost profits.

651 Section 453.4(b)(ii) of the Rule permits providers to refuse a request for goo and servces that would be
impossible, impractical, or excesively burdensme" to proyjde. That provision, however, does not permit a funeral

provider to refuse service to a consumer because the consumer supplied the caket. See, e.

g, 

Staff Opinion Letter to
George W. Lemke, Executive Director, Casket Manufacturers As' n of America, dated March 18, 1985 , FTC File No.

215-4

, '

No. XX-211.
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to seek a funeral provider who does not exact a surcharge for consumer-supplied goods. The staff
howl;er, concludes that permtting handlig fees if they are disclosed on the GPL would sanction
a violation of the exting Rule, and sees the following additional problems with thi approach: (1)

disclosing handling fees would not remove the harm to consumers and competition caused by the
practice of cJ:argig consumers a fee for seekig discounts; (2) record evdence indicates that
handling fees tend to be prevalent wherever thid-part casket sellers emerge; consumers thus
may not have suitable alternative providers; (3) consumeIS in an at- need situation, when handlig
fees may be imposed, usualy do not have the time or incliation to shop, and thus would be
subject to whatever fee the provider might impose; and (4) diclosing handlig fees on the price
list may encourage funeral proders to impose those fees on all consumers because they may
believe that the Funeral Rule requires them to charge handlig fees. Accordingly, the staff does

not believe that disclosure of handling fees would be an effective remedy.

.'!

Prohibition of "Penalties

The staff also considered an "anti-penalty" proviion that would prohibit funeral providers
from imposing penalties on consumers who supply some of their own items for use in a funeral.
This approach, however, would suggest that some handling fees are "penalties" while others are

not. Such a proviion would require the Commion and the court to delineate which handling
fees are penalties and which are handling fees. The staff does not endorse this approach because:
(1) the handling fees described in this record, in the staffs view, are impermisible under the
exiting Rule, because they impose a non-declinable tyng arrangement, in addition to the basic
servces fee permtted under the Rule, that does not compensate funeral providers for actual
servces performed; (2) a "penalty" prohibition approaches the tye of price regulation that the

Commion expresly denounced in its Statement of Basis and Purpose; and (3) distinguishig
unacceptable from acceptable handlg. fees would subject the Commion to problematic

enforcement burdens.

Prohibition of Handling Fee

Many review participants recommended that the Rule be amended to prohibit "casket

handling fees." The staff has concluded that handling fees for consumer-supplied caskets (or
other funeral merchandise), in effect, unfairly coerce consumers into purchasing caskets from the
funeral provider; they condition the exercise of consumers ' right to buy a casket from a third part
on the payment of a profit recovery fee. The evidence shows that handlig fees-r not 
legitimate charges for servce performed. Rather, those fees are additional revenues some
funeral providers charge consumers who have not bought profitable merchandie. In effect
handlig fees in the funeral market thus present a direct challenge to the Commision s goal of
fostering free consumer choice and open competition. The staff concludes that the prohibition of
handlig fees is the only effective means to preserve the Rule s abilty to provide consumer choice
and increase competition in the sale of caskets.

The Commsion prohibits fees that are similar in purpose to "casket handlig fees" in its

Advertising of Ophthalmic Goods and Servces Trade Regulation Rule, 16 CFR Part 456. That
Rule requires eye doctors to give consumers a copy of their eyeglass prescription, so that

consumers can shop for eyeglasses. Section 456.7(c) of that Rule further prohibits eye doctors
from charging consumers a fee "as a condition for releasing the prescription," other than the
examination fee. The section thus prevents eye doctors from chargig a fee for goods and
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servces not provided that, in effect, would penalize consumers who wish to comparison shop for

ophthalmi goods. A proviion prohibiting "casket handling fees
" would have the same purpose --

to prevent funeral providers from penalizng consumers who wih to 
shop for caskets.

652

providers argue that the impact of a ban on casket handling fees would be increased servce
fees to all consumers. The staf notes that the industry 

made the same argument in the original

proceeding regarding the effect of consumer decliations caused by Rule-required 
itemiztion. As

the Commsion reasoned at that time, providers under the Rule can set or shi prices as they

wih, but the long-term competitive impact of the Rule s price availabilty proviions might not

permt providers to recover lost revenue from casket decliations simply by raising servce 
fees.

In the short-term, some consumers might spend more and some less than they would without the
right to declie if providers actually 

raise service fees in order to recoup revenue lost to third-

part casket sales. The evidence in thi proceeding, however
, indicates that providers are

reluctant to raise servce fees even under current competitive conditions. The evidence also
indicates that the impact of a ban on handling fees would more likely be increased competition in
the sale of caskets, and, in turn, an overall reduction in casket prices over time.

3. Staff Recommendation

The staf recognizes the desire of funeral industry members to recover overhead costs and

realie a profit. The staf also notes that the Rule 
permts consumers to select and buy only the

items wanted unless state or local law require 
otherwe. The Funeral Rule allows funeral

providers to have one non-declinable fee to recover general overhead costs -- the fee for the basic

servce of funeral director and staff. Permitting funeral providers to have additional surcharges
whether they are caled "handlig fees," "basic facilities fees,' or something else, would 

frutrate

the Rule s ai to promote full itemition and informed consumer choice. In order to prevent

that result and clari the current requirements of the Rule, the 
staff thus recommends that the

Commision amend Section 453.4(b) of the Rule to add the following Jiectipn-(b)(ii):

(It is an unfair or deceptive act or practice for a funeral provider to 
J: (ii) Charge any fee

as a condition to furnishing any funeral goods or funeral services to a person arranging a
funeral other than the fees for: (1) servces of funeral director and staff, permtted by 

453.2(b)(4)(iii)(C); (2) other funeral servces and funeral goods selected by the purchaser;
and (3) other funeral goods or servces required to be purchased

, as explained on the

itemized statement in accordance with section 453.3( d)(2).

-.-

Th proposed amendment would prohibit all so-called "
handling fees" that do not compensate

providers for servces rendered, but would permit funeral providers to recover overhead in the
two ways currently permitted by the Rule - by markig up the 

items offered for sale to the

public, or by havig the non-dec1inable fee permtted by 
453.2(b)(4)(iii)(C) of the Rule. The

proposed amendment, in the staffs view, would not impede funeral providers from recovering

costs and earning profits from their operations. Effcient providers can structure their prices
charged to all consumers to recover the revenue lost to third-

part casket (or other merchandise)

sales. The evidence indicates that providers have so adjusted their pricing structure to account

652 Although prescriptio releas and caket handling fees are significantly different in ahsolute amounts, hath fees

are substantial in term of the respective, overall cost of the eye exm and funeral transction.
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for consumer-supplied caskets (in ship-in cases), outer burial containers, and alternative
containers. To the exent that increased competition fostered by the Rule prevents those price
increases, the Rule wil have further benefitted consumers. 

Rather than amend the Rule as recommended by the staff, the Commision could direct the
staff responsible for Rule enforcement to interpret the curent anti-tyg proviion, section
453.4(b), as ' prohibiting all "tyg" arrngements that involve a non-decliable fee charged only to
consumers who purchase merchandie from thid parties, included so-called 'casket handlig fees.
The staff does not recommend that course of action as the best remedy because, in the staffs
view, a Commion intent to eliate unai casket handlg and other discriatory fees that
violate the curent Rule would be far better exressed in a Rule proviion than in a staff
interpretation.

D. Price Disclosures

1. Telephone Proviions

Intruction

A key objective of the Funeral Rule is to faciltate consumers ' acc to funeral price and
options inormation, so that they can make informed selections when arangig a funeral. 65 To
that end, the Rule has proviions that guarantee consumers ' right to obtain accurate information
over the telephone.65 Rule section 435.2(b)(1)(ii) thus requires funeral providers to give
telephone callers who ask about offerings or prices any accurate inormation from the Rule-
required price lits and any other requested inormation that is readily available and reasonably
ansers the question. Section 435.2(b)(1)(i) further requires funeral providers to affatively tell
persons who call the funeral provider s place of busines and ask about the ' price, term or
conditions" of arrangig a funeral that price information is available over the t lephone; The
Commsion included that proviion to alert consumers, before they select a provider, that price
inormation is available.655 The staf in this section of its report reviews the record evdence on
the impact of these telephone provisions on the funeral market, and on whether proposals to
amend or repeal them are warranted.

a. Anwering Price Requests

Intructon

-.-

The Commion in its SBP found that funeral providers had unfairly required consumers to
come to the funeral home to receive price information, rather than intially providing that

653 R-
5 at 42260.

654 The Commision in its SBP determined that funeral providers often 
failed to provide price information over the

telephone when asked, and that the telephone, in many cas. is the only practical means for consumers acting under
severe time constraints to gather and compare price information before selecting a funeral provider. R- S at 42260
42268-42269, 42273-42274,

655 R- S at 42273.
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inormation over the telephone.65 The Commision deemed thi practice particularly

pernicious because consumers, under severe time constraints, tyically are .unable to viit multiple
providers, and thus are likely to use the fit one they viir;

65 once the consumer selects a

funeral provider, many options are foreclosed.
65 The Commsion concluded that the

telephone often is the only practical mean available for consumers who wih to shop for a
provider.659 To remedy the unfair practice of denying callers price information over the

telephone 453.2(b)(1)(ii) requires funeral providers to answer a caller s price inquir over the
telephone.

The Commion in fashionig thi provision of the Rule recognized that many consumers do
not seek price inormation by telephone prior to selecting a funeral provider.

66 The

Commion, however, alo determined that other .shoppers," including consumer groups and state

offcials, had also found difculty obtaing price information over the telephone.661 The

Commsion thus crafted the telephone provision to ensure that providers would give price
inormation to any caller who requests it.

The Commission in the NPR sought public comment on the costs and diffculties, if any,

associated with providing price information over the telephone, and on whether consumers would

continue to receive price information if the Commission repealed the proviion.66 The staff

below reviews the evdence on those isues.

Position of the Partes

The NFA and NSM advocated repeal of the telephone disclosure proviion on the bases
that: (1) although providers have complied by answerig phone requests, consumers ' price-

shopping has decreased since 1981; and (2) consumers do not use the telephone to seek price
inormation because price is not an important factor in their selection of a provider, and because
consumers know that the telephone is unsuitable for discusing prices. The NSM also argued

656 R- 5 at 42260, 422.

651 ld. 
at 42268.

658 ld. at 42260, 42272-42273. The Commiion found that consumers are not likely-wemove the bo of the

deceasd from the funera provder who fit acquires poion. ld. t 4221.

65' ld. at 422.

66 
ld. at 422, n. 83.

.., 

ld. at 42268, n. 85 and accmpanyng tex.

6Q ld.

66 R-
l at 19869 (Question 8).

.. R- 9 at 50-55; R- 3 (NSM Comment) at 8. 27. , 30-32; R-G-6 (NFDA Comment) at 41-43, Other
industry groups and tw individual proders concurred with the NFDA and NSM recommendation. See R:G-5 (FDSA)

at 4; R- l (lilinois Funeral Directors As' n) at 1 4; R- l (Piersn) at 2; and Roper, Tr. Vol. I, 715-716.
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that the proviion imposes substatial, but non-quantifable, costs because it requires continuing
traing and supervion of personnel66 The NSM further suggested that, if the proviion is
not repealed, it should be amended to give providers the option t9 provide requested inormation
over the phone, in person, or by mail, as folloWs:

453.2(b)(1) Telephone Price Disclosures
(i) ... that such inormation, at the option of the funeral provider, will be made avaiable
either by telephone, by wrtten communcation, in person at the funeral provider s place
of busines, or at the caller s residence or place of busines (remainder of the section
unchanged).

The AA, however, urged retention of 453.2(b)(1)(ii) based on its fidings that: (1)
providers do not oppose givig requested price information over the telephone; (2) it is
premature to exect consumers to use the telephone to seek price information, given its hitorical
unavailability and consumers ' lack of awareness about prices and price availabilty; (3) consumers
increasingly use the phone to get price information from memorial societies, and those groups as
well as reporters use the telephone proviion to collect and disseminate price data; (4) consumers
want the availability of price information over the phone; (5) telephone price information is a
necessity for disabled and elderly consumers, as well as for those makig out-of-state
arrangements; and (6) telephone disclosures impose minimal costs on providers.867

Evidence on Effec

The empircal data in the record provided evidence that, to date, few consumers use the
telephone to "shop" for a provider or otherwe seek price inormation from them directly. The
BLS and RS reults indicated that 5% of respondents in 1981 and 3.5% in 1987 contacted more
than one funeral home by telephone.66 The RS data further showed that 9.2% of the 1987

60 R-
3 at 30.

..-'" 

ld. at 29. The FDSA agreed with tbat alterntie recommendation. R-G-5 at 4-5.

Ii R-
ll at 97-105; R- 17 at 33. Many paicipanlS, includig some indivdual funera proders, agreed that the

telephone proion should be retaed. See, e.g., 15 (National Consumers League) at 3, 7; R- 21 (CU) at 5; Prof.
Sommer, U. Cal-Davi Consumer Resrch Center, Tr. Vol. II, 635; Will, hospice director, Tr. Vol. II, 1545; Klein
consumer member, NYSFDAB, Tr. Vol. II, 1050; Pergun, memorial soety preident, Tr. Vol II, 1189; Giesberg,
NACA Tr. Vol. II, 1152; Wenheimer, NAEL, Tr. Vol. II, 96; Longme, funeral diector, R- 2 at 3 (argumenlS to
repel becaus few consumers use the phone is li sag Mr. Bell should not bave invnted it becaus there wa no
demand); Peebles, funeral director, Tr. Vol. II, 1581 (repeal would not benefit consumers); and Kruse, funeral director,
Tr, Vol. II, 42 (benefilS consumers who wih to shop).

.. R- 3 (BLS) at 43. Table 16 and R- 2 (RS) at Table II- , p. II-27. The data, however. do not reveal
whether the proponion of "shoppers" who specifically sought price information from multiple providers changed over
time , because the BLS did not ask tbat question; 38% nf the RS shoppers asked for price inormation. R- 2 at Table
II-21, p. II-29.
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respondents telephoned a funeral establishment and asked about or discussed "prices, terms or
conditions" for makig funeral arrangements, and 5.5% requested specic price inormation.

Two industry surveys of funeral directors also provided mixed results on the level 
telephone inquires since the Rule s adoption. Over 80% of the respondents to a 1984 survey of
NFA members said that phone inquires had not increased since the Rule s effective date."70

Another surey, however, conducted in 1985 in four midwestem states by the Funeral Directors
Servces As' n, showed that half of the respondents reported increased telephone inquires since
May 1984.671

Substantial evdence presented earlier in section IlB. , however, indicated that consumers
readily use the telephone to seek price information, particularly comparative information, where
price advertising by "low-cost" funeral homes or the collection and dissemination of comparative
information by consumer organiations exits.672 Many witnesses testified that the Rule
telephone provision facilitates that process by making it easier for consumer and media groups to
obtain price information from providers; many of those entities use the telephone for that
purpose."73 Other witnesses asserted that the availability of price information over the

telephone is a necessity for disabled and elderly consumers, and for those who must make out-of-
state funeral arrangements.674 The staff concluded in section II. 2. that consumer price-
shopping will increase as price competition, and consumer awareness of that competition,
increases.

The staff in sections II.Al. and B. l. further presented evdence that consumers ' knowledge is
low concerng: (1) prices charged by providers in general and by particular funeral homes; and

"' Danel, HX- I22 at 16 and R- 2 at Table il-26, p. il-36. BE staff and Market Fa ts -aalysis of that data
indicated tht respondents received the requested inormation in over 90% of the ca Iii. at 17 and R- 2, Table il-

27, p. il-37.

670 R-
14 at 5.0. See alo Henness, Tr. Vol. II, 1003 (consumer calls about prices are infequent).

671 R-
5 at 149, 151.

672 See, e.g. Rev. Wasielewki, Tr. Vol. il, 160- 1610 (9 00 consumers since 1983 have called Phoenix "holline" to
oblain comparatie funeral price inrmation); and PergusoD, Tr. Vol. II 1178 (50% lls to Seatlle memorial
soety, or 1 200 per year, are for price informtion).

673 Calsn, authortlecturer, Tr. VoL I, 502 (telephone crmatory study made poible by Rule); Browstein,CAF, Tr. Vol. I, 192 Showlter, joumalitihospice counslor, Tr. Vol. II 107, 116 (publihed comparative price

information for 500 00 reders though 40 call to provders; Rule helps get prices to hospice families); Botimer, funeral
diector, Tr. Vol. il, 1277-1278 (Phoeni telephone "hotline" helped hi low-ct busines a great deal); Perguson,
memoril soety, Tr. VoL III 1174, 1195, 1216 (rare to get complete information before the Rule. now it s easier);

Bejaro, consumer, Tr. Vol. II, 1589 (media report on prices saved her thousads of dollars on arrangements); Willis.
hospice, Tr. Vol. II, 1547-1549 (consumers use Phoenix ' hotlne ' to shop); Klein , NYSFDAB, Tr. Vol. II. 1065 (phone
disclosure useful for memorial soeties); CAFS, R. 12 at 2-3 and Exbits I-IIA AAP , R- 17 at 36 and Exibits
9; Rev. Wasielewski, Tr. Vol. !I, 1620; and Clark. ArkJns AG" Tr. Vol. !I , 32 (consumers, partIcularly the elderly,

call about price information).

674 Snyder, CU, HX- 105 at 5; Showalter, HX-36 at 12-13; Prof. Sommer, Tr. Vol. II, 635; Dr. Nelson, Tr. Vol. I,
16; and Wertheimer. NAEL, Tr. Vol. II, 96.
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(2) the availabilty of price inormation. The AA' s "Exel" Study, for exaple, found that 75%

of the respondents were unaware that federal law requires providers to give price inormation
over-the telephone.675 Paul Showalter, an industry analyst and hospice counselor

, -

testified that

consumers do not even thin that a funeral is an item that can be price-shopped.
676 Dr. Maz,

a marketing expert appearing on behalf of the AA, testifed that consumers ' lack of price
awareness means that they are unely to seek it, but that consumers wil slowly increase their use
of telephone price shopping as a diusion of knowledge about prices occur among the genera!
population. fI Severa! consumer representatives concluded that it is premature to exect that
consumers wi seek telephone price information, given its historical unavaiabilty and consumers
lack of awarenes.678 The evdence indicates that many consumers do desire that information,
however, and would comparion shop if they knew it was readily available. In a recent study

conducted for the AA, 57% of the respondents said that price information should be available

over the telephone, and, when asked whether they would phone or viit various providers to take
advantage of price differences, 50% indicated their willngness to do SO.

679

Concerning costs imposed on providers by the Rule s telephone proviion, the NFA asserted
that no additional costs have been incurred because providers gave price information over the
telephone before, as well as after, the Rule.68 The author of a membership study conducted
for the NFDA in 1984 also concluded that the telephone proviions had little impact on providers
because they received few calls.58' The Funeral Directors Servce Association of Greater

Chicago explained that, after the intial traing of staff and the need to have appropriate price
information close to the phone, there are no signcant costs involved in compliance with the
telephone provisions of the Rule.68 Wendell Hahn, who provides fiancial servces to 1 500

providers, testified that the Rule as a whole has not signficantly increased funeral providers
personnel, or other, costs.68 Individual providers generally agreed that the telephone provision
does not impose substantial costs.

675 Soulas. HX-76 at 3.

676 Tr. Vol. II, 126.

67 HX.91 at 4, Tr. Vol. III 814.

-.-

678 Snyder, CU, HX- 105 at 5; Klugman, memorial soety, Tr. Vol. il, 952-953; Klein, NY!!AB, Tr. Vol. II.
1065. 1066, HX-63 at 10; Wenheimer, NAEL, Tr. Vol. il, %9-970; and Rouillird, CRL, HX-107 at 2-

67. McFadden, HX-8 ("Exel Study) at Exbit B, pp. 14, 16.

68 R-G-6 at 42.

68. R- 14 at 5-6.

68 R-
5 at 13. See also Krause, Tr. Vol. II, 44; and Hennessy, Tr. Vol. II. 983.

68 Tr. Vol. II , 683.

.. Simm, Tr. Vol. II, 503; Longme, R- 2 at 3 (no cots because 24hour telephone coerage is necessry
regardles of the nature of the call). BUl see Johnsn, Tr. Vol. I, 757 (neceity of 24-hour perrnnel is burdensme).

136



The NPR also asked whether consumers or funeral providers have encountered problems as a
result of the Rule s telephone proviion. The testimonial _evidence presented on that issue was
mixed. Some providers said that they do not oppose giving price information over the phone on
request, and that doing so presented no problems for them.

68 Rev. Wasielewski, who provides

comparative funeral price information to consumers through a telephone "hotline," testifed that
communicating that information over the phone presents no problems for him or for
consumers.68 Other providers and two consumer representatives stated that funeral servce is
too complex for consumers ' to discus in detai over the telephone, and that price inormation may
be mileadig due to dierences in how some providers quote servce fees.687

Finaly, the NPR asked whether funeral providers would continue to freely answer telephone
inquiries if the Commision repealed the telephone proviion requiring that activity. The NFDA
and NSM maintained that there is no reason to believe that funeral providers would not continue
their longstanding business practices and begin to refue to provide price information over the
phone; providers who refue requests will lose clients . Consumer representatives, however
disagreed with those groups. Dee Perguon, president of a Seattle memorial society, testified that
memorial society members and consumers in general would have more diffculty obtaining price
information from funeral providers.68 Consumers Union expressed its doubt that, based on
funeral providers ' ANPR comments and " history," providers would continue to disclose prices over
the phone if the Commiion repealed the proviion.

Staff Conclusions and Recmmendations

The staff concludes from its review of the evidence that retention of the telephone proviion
contaied in section 453.2(b)(1)(ii) is warranted, without modifcation. Substantial record
evdence indicates that retention of the proviion wi ensure consumers ' acces to meaningful
price and other funeral inormation over the telephone, without imposing signjfcant costs onfuneral providers. 

68 Bates, NSM Executive Director , Tr. Vol. !, 697; Hocker, NFDA President. Tr. Vol. II. 1401 . 1464; Johnson
NSM. Tr. Vol. !, 763; Roper. NSM, Tr. Vol. I, 722; Hennes, Tr. Vol. I. 99; Hunter, Tr. Vol. II, 605; Yurs, Tr. Vol.

, 557-558; and Borimer, Tr. Vol. II, 128- 1287, See alo Neel, caket retailer/cemeterian, Tr. Vol. ! , 589, 593 (no
difculty obtainng or ging telephone price inormation); and Pergusn. memori soety, Tr. Vol. II, 1217 (no
problems in getting price inormation from proders).

..-

68 Tr. Vol. Il, 1622

63 Johnn, NSM, 1'r. Vol. I , 755-756 (servce fee diference make phone comparins impoible); Graf
cemeteri, Tr. Vol. II, 641 (comparins diffcult); Pergun, memorial soety offcil, Tr. Vol. II, 1182 (average
consumer won t ask about deta); Klein, consumer member, NYSFDAB, Tr. Vol. II, 1065 (consumers don t know what
to ask); Starks, Tr. Vol. II, 387, 423 (GPLs difer on servce fees); and Piersn. R- l at 2 (GPL too complicated; know
many provders who intentionally "low-ba" telephone shoppers simply to get them into their establishments

). 

See also
Schwarcz Opininn Centers America, Tr. Vol. II, 473 (foc group members felt telephone arrngements were too
impersnal).

68 R-G-6 at 43; R- 3 at 31.

68 Perguson, Tr. Vol. II, 1189.

69 R. 21 at 5.
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The record contain substantial evdence that memorial societies, consumer groups and other
agencies use the telephone to obtai comparative price information, which they pass on to
consumers. The evidence lihows that the Rule s telephone proviion has facilitated that activity by
requirg providers to answer all requests, whether by consumers or entities like memorial
societies. Other evidence indicates that the telephone is an indispensable link for many
consumers aQ-d organiations to obtain funeral price information.

The record does not contain substantial evdence supporting repeal of the telephone
proviion. The strongest argument for repeal is that few consumers seek price inormation
directly from fueral providers over the telephone, and that those who do usually get it.
Substantial evdence in the record establihes, however, that consumers increasingly use the
telephone to obtain price information from providers where overt price competition exits, and
from non-industry sources who collect and dissemiate that information. The staff furher notes
that the pricipal funeral trade asociations advocate repeal of the telephone proviion, or that
funeral providers should have the right to require consumers to come to the funeral home for
price information; support in the industry for a Commission-imposed requirement to disclose
information over the telephone is thus far from universal. Repeal of the telephone proviion may
signal funeral providers that the Commission no longer believes that consumers can insist on price
information over the telephone.

.';

There is no reliable evidence in the record that the telephone proviion has raised funeral
providers ' costs significantly. Industry and consumer groups substantially agree that the telephone
proviion has not raised industry costs signcantly. According to the NFDA and NSM, this
proviion did not impose new responsibilties on the industry because funeral providers freely
answered telephone inquires before the Rule. Systematic industry data also show that the Rule
as a whole has not raied signifcantly any of the providers ' costs of doing business.

The staf recommends againt amendment of the current telephone proviion, to a1low
providers to respond to telephone requests by mail or in person, as suggested by the NSM. The
telephone may be the only practical means by which state agencies, memorial societies, and
disabled or elderly consumers can seek pre-purchase price information. The NSM provided no
evidence to show that the change would benefit consumers or lower the impact of the regulation
on the industry. The Commission in its SBP rejected industry s argument that funeral
arrangements are too complicated for funeral providers to answer consumers ' inquiries over the
telephone.691 No reliable evidence in the record refutes that position. On balanc.e. the
evidence support the conclusion that repeal of 453.2(b)(1)(ii) would harm cromers without
benefiting the industry, and that consumers ' use of the telephone ' to seek price information will
increase over time as price competition, and consumer awareness of that competition, increases.

b. Afative Telephone Disclosure

Intruction

The Commission determined in its SBP that, at the time of the iriitial rulemaking proceeding,
the typical funeral arranger was hampered from making cost-effective, informed purchase

691 R- S at 42268, n. 84 and accompanying text.
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deciions by several factors. The Commsion found that consumers arranging funerals usually
are: inexperienced, unfamiar with the funeral market, emotionally distraught, and constrained by
too little time to make prudent funeral arrangements.69 The Commsiori also found that, due
to prevailg market conditions, consumers did not thik to request price inormation over the
telephone and tended to feel that intiating cost discussions with funeral providers was callous.
To asist consumers, the Commion thus included a Rule proviion to signal consumers, at the
crtical moment when the consumer has fit contacted the funeral provider, that price
inormation is avaiable. That proviion, 453.2(b)(1)(i), requires funeral providers to
afatively tell persons who cal and ask about the "term, conditions, or prices" at which funeral
goo or funeral servce are offered that price inormation is available over the telephone.

The Commission designed thi provision to help consumers in two ways. First, it would alert
them to the availability of price information over the telephone, and, second, it might diminish
consumers ' reluctance to seek such information. The Commision intended that the affrmative
diclosure proviion would faciltate comparon shopping for a provider.693

Empirical evidence presented by the Replication Study, however, indicated that few
consumers comparison shop before selecting a provider. The Commission in the NPR thus
requested public comment on whether: (1) consumers are aware of their right to seek price
information over the telephone; (2) compliance with thi proviion is costly; and (3) it should
retain the afative telephone diclosure proviion in view of the study results.69 The staff
below presents the evdence on those issues.

Position of the Partes

The NFA and NSM argued that the affative disclosure proviion should be repealed
because it has failed to provide its promied benefits. Those groups b ed that conclusion on
their fidigs that: (1) comparion shopping has decreased, the opposite of the intended effect;
(2) consumers do not use the telephone to select providers on the basis of price because price is
not an important factor in that decision, and not because they are unaware that price information
is available over the telephone; and (3) the affative disclosure is offensive to consumers.695

The AA, in contrast to the NFDA and NSM, urged retention of the affrmative disclosure
proviion because it is too soon to judge its impact, particularly in view of the funeral industry
pre-Rule failure to provide price information over the telephone. The MR reasoned that: (1)
consumers are unaware of telephone price availabilty; (2) consumers ' use of the telephone for
comparion shopping is increasing; (3) compliance data concerng the affative disclosure
proviion is inconclusive; (4) the proviion imposes no costs on providers; and (5) the proviion

69 R- 5 at 42265-42266.

.93 /d. 
at 42273.

... R- I at 19869 (Question 7).

... R- 9 at 50-55, 108-111; R-G-- at 37; R- 3 at 17.
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benefits consumers who can not mak in-person price inquires.69 The AA further

recommended expansion of the proviion to require that providers tell all callers that price

inormation is available over the phone, and not just those that ask about "term, conditions or

prices." That change, the AA argued, would ensure that all consumers who call providers are
aware of their right to ask for and receive price information.

697

Evidence on Effec

Empircal and other record evdence provded inights into the delicate relationship between

consumers and funeral providers that appears to afect the degree to which consumers seek price
information directly from providers. The BLS, RS and Gallup results indicated that consumers
seldom seek price inormation or comparion shop by calling providers directly. In 1981 , 7.2% of

the BLS respondents comparion shopped by contacting more than one funeral home;
69 4.

of the 1987 RS respondents did SO,
69 and 11% of the 1988 Gallup Study consumers contacted

more than one provider.7oo. Most 1987 RS respondents knew which funeral provider they
intended to use,'D1 and those who had not decided on a funeral provider usually contacted only
one at the time of need.702 In the initial telephone contact, RS consumers asked about "prices,

term or conditions" only 9.2% of the time.703

Evidence presented earlier in sections II.A 1 and IlB.1-2. indicated that both consumers ' and

providers are reluctant to initiate price discusions during funeral arrangements; consumers recoil

690 R- ll at 97-105; R-M-6 at 46, 50-51.

6'. M-- at 46. Two consumer represntatives concurred with the AAP' s exnsion recommendation. See

Giesberg, NACAA Tr. Vol. II. 1137; and R- 15 (National Consumers League) at 5.

698 HX- I22' at 14, Table VI.

..-

69 
Id. (42 of 991) Eighty-fi percnt of respnndents had already decided on a funera horifore contacting any.

2 at Table II-tS, p. II-24. Eighty-tWo percent of thos who had not decided on a panicular funeral home
contacted onJ one funera home. Id. at II-25.

Maket Fact in its repnn stated that thes results "must be view with exreme caution" becaus so few

respnndents (43) contacted multiple funera homes and even fewer (35) contacted any by telepllone. 
Id.

700 Colato, HX-6 at Ex B, p. 7 and Tabs, p. t9 (68 of 607).

70t R- 2 at Table II- , p. II-24 (85% had already selected tile provider).

702 
ld. at II-25 (95% of the respnndents wllo Ilad not decided on a funeral provider before contacting one still

contacted only one).

703 Daniel, HX- I22 at 16.
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from the social stigma attached to price concern after the death of a loved one,104 and
providers fear that price isues will offend greving consumers.700 

Other, substantial evidence presented earlier in sections II. l.- 3. of the report, however
indicated that consumers ' price-sensitivity is increasing, and that consumers who want price
infohnation as a result will affatively use the telephone to seek such inormation from
providers who advertise price, or to engage in alternative shopping methods, such as callng
memorial societies, media price "hotlies," or state agencies that make comparative price
inormation available. The staff concluded in that section that consumers will increasingly seek
price information as their awarenes, and the availabilty, of comparative price information
increases.

Several provider witnesses further testified that the affirmative telephone disclosure has
offended callers, who interpret the disclosure as an indication of the funeral provider
preoccupation with the consumer s ability to afford servces.706 For example, James Hunter,
Chairan of the Texa Funeral Servce Commission, offered his view of the problems caused by
the affative telephone disclosure proviion:

They call the funeral director and say, ' Harr, I know you got mom there. We need to
make some call out of town. What does your schedule look like for a 2:00 o clock
servce Thursday afternoon at the Firt Baptist Church?' I would submit to you that he
must respond

, '

Jane, price information is available over the telephone.' She says, ' Harr,
don t worr about that. We are going to take care of the fee. We just wonder if that
time is okay. '707

704 None of the systematic evdence addresd whether the unslicited dislosure during the initial telephone
disussion that price information is available wa offensive or confusing to consumers. The Gallup results, however,
indicated that most arrngers (83%) are not offended 'when funeral directors give them information about the cost of
funeral servces when they first hegin making arrngements.' See Colasmo. HX-6 at Appendix B, Tabulations, p. 24.

705 See , e. Hocker, Tr. Vol. II, t435; Johnn, Tr. Vol. I, 744; Starks, Tr. Vol. II, 402-43; and Henness, Tr.
Vol. II, 1024. 

..-

The empirical data on compliace with the Rule s affrmative telephone dislosure provion is inconclusive.
AJthough the RS data show that about half of the respondents who called proders and asked about "prices, term or
conditions ' sad that they were told that price inormtion is available over the telephone , 29%-31 % could not recall, and
Market Fact cautioned that the reults should he viewed with exremc caution hecaus of the small cell sizes. ExCluding
from the anlysis thos who could not rccall increas the compliance rate to about 72%. See 2 at II- , Table II-
26; Daniel, HX-I22 at 16- 17 (compliance reults); R- 2 at II- , II-31 (Market Fact concern).

700 Hocker, Tr. Vol. II, 140- 1401 ('It s very diffcult sometimes to tell people price information is available on the
telephone when they don t ask fnr it and when it s the furthest thing from their mind. It creates a real awkwrdnes for
us, There are many times people want to have an idea of when they can have the servce. how long they can wait , Joey
in Germany in the servce and he has to come back home , and to tell them that price information is available on the
telephone is sometimes an intrusion when it s nOt called for

), 

See alo Nilsn, Tr. Vol. II, 1482; and Keltb. Tr. Vol. II
1459.

711 Tr- Vol. II, 603--,

141



Mr. Hunter fuher observed that, at the very moment that the client expects an empathic
response, the funeral director s univited statement that price inormation is available is offensive

to the consumer and resentful to the funeral provider. 
70s Another funeral director testified

that: "it just simply makes it look to callers that instead of carig individuals we re money-hungr
profesional or busines people out there; that's what it does to the consumer at that point in
time."709 Funeral director representatives concluded that providers ' goodwill is harmed as a

result of the offens generated by the unolicited affative disclosure, which providers under the
Rule must mak durig the intial telephone contact.7'0 Other providers ditinguhed between
the accpted practice of givig price inormation that is requested and the difculty of telling the
caller who has not requested it that the fueral provider is prepared to talk about price.

711

Other empirical data indicates that the disclosure, at least to date, does not affect consumers
exenditures for funeral arangements. BE staffs analysis of the RS data indicated that those
consumers who called the provider and received the Rule-required affrmative disclosure spent no
less for their arrangements than other respondents.

:')

Empircal data presented by the AA, however, indicated that consumers are not aware of
their right to obtain price information over the telephone. The "Excel" Study results indicated

that 75% of the consumer respondents were unaware that federal law requires providers to give
telephone price information.71 Several participants agreed with that finding.

Staff Conclusion and Recommeniltion

The staff concludes that, on balance, the record warrants repeal of the affrmative telephone
disclosure proviion because its costs outweigh its actual and potential benefits to consumers.

The evdence indicates that, unlike -a viit to the fueral home, where the generaLprice list

faciltates the actual revew of servces and merchandise, the offer to discus price over the

700 ld.

709 Nilsn
, Tr. Vol. II. 1482.

710 See, e. Hennes, HX-61 at 7-8; Far, HX-85 at 4; and Johno, Tr. Vol. 1, 748.

..-

711 Keit!l Tr. Vol. II, 1459 ("We re objecing to the dilosure at that moment, that trggering event, nOl to the

dlslosure of the price ovr the telephone upon reuest ); and Hocr, Tr. Vol. II, 146, 148 ("I would rather nOl

have to make an aftiv statement unles people ased for price inormtion, and then you know that theyre

interested in it, and so there s no problem

71% Danel, HX-I22 at 17.

713 Soulas, HX-76 at 3. Gf cours, thi data doe not address the question whether consumers are aware that they

can request price information over the telephone, irrespective of federal law.

714 NCL, R- 15 at 5; Browtein, CAFS, Tr. Vol. I, 168-69; Taylor, Mem. Society of N,Va.. R- 5 at 3;

Klugman, Cal. Federation of Mem. & Funeral Soceties, Tr. Vol. , II, 931; Groenenbom, R- 54 at 3; Blake. Wisonsin

memoril soety, Tr. Vol. II, 1119; Klein, NYSFDAB, Tr. Vol. II, 106; Bejamo, consumer, Tr. Vol. II, 1597; Attorney

Genera Clark, Tr. Vol. 11, 38; and Dr. Bamow, for AAP, Tr. Vol. I, 92.
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telephone is helpfu only if the consumer is prepared to do so. The weight of the evidence
demonstrates that the intial telephone contact is a tentati.ve encounter in 'which the consumer is
relyig on the funeral provider to set the tone of the interaction. The funeral provider at that
delicate time, however, reasonably wihes to avoid the appearance of insensitivity by raising price
issues when the tyical subject of the conversation is whether and how to arange the funeral.

The evdence fuher shows that providers exerience difculty in understanding their
obligation under 453.2 (b)(l)(ii). Under the afative disclosure proviion, a funeral provider
must choose between tellig every caller that price information is avaiable, and deciding whether
an inquiry concern a "term" or "condition," thus triggerig the disclosure. The Staff Compliance
Guidelies ilustrate that problem; the Guides tell funeral providers that a call asking whether the
provider wil perform a funeral for a particular religion does not trigger the disclosure, whereas a
call asking whether the provider will remove the deceased from a hospital does.71 The

difculty of determning whether an inquiry concerns a " term" or "condition" thus places a clear
burden on the provider, without a commensurate benefit to the caller. The staff concludes that
the burden also raises evident enforcement diffculties.

The staff, however, does not recommend modification of the affrmative disclosure provision
to require funeral providers to inform all callers that price information is available over the
telephone, as suggested by the AA. The record contains substantial evidence that some
consumers would be offended unnecesariy by such unsolicited remarks, and that substantial harm
to funeral providers ' reputation could occur, without signficant consumer benefit. These
possibilities, also exant under the current proviion, may also increase the likelihood of non-
compliance, which the evidence suggests may be no greater than 50% at this time. The staff
concludes that, on balance, ensurig that those callers who seek price inormation can obtain it
would better asist consumers in makig inormed selections.

In sum, the evidence indicates that the affative telephone disclosure is an inartful and
unnecessary signal to consumers about the availability of price information that is unlikely, over
time, to provide substantial benefits to consumers not afforded by the Rule s other price
disclosure provisions. The evidence indicates that the Rule overall is contributing now to
increased consumer "price-sensitivity" that leads at least some consumers to use the telephone to
shop for lower-cost providers and servces, or to seek comparative price information from non-
industry sources. The staff further concludes that the fact that most consumers do not seek price
information directly from providers liely stems from their reluctance to db0, as well as their
lack of awareness about prices charged by providers, and. not from a convtion that price
information can not be requested over the telephone.

In the staffs view, the proviion s potential to benefit additional consumers is unlikely, and
does not justify the imposition of awkwardnes and potential offense in what is otherwse an
extremely delicate busines, social and moral transaction. The staff concludes that the integrty of

the Rule s price disclosure requirements wil be maintained by retention of 453.2(b)(1)(ii), the
requirement to provide price and other readily-available information over the telephone on
req ues t.

715 R-B.! at 282, 2806 (Ilustrations #2 and #6).
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The staff however, recognizes that whether the record warrants repeal of the affrmative
telephone disclosure is a close question. Based on the record evdence demonstrating low levels
of industry Rule compliance, consumer awareness of the Rule, and price competition, one might

argue that repeal of the one Rule provision designed to inform consumers that price information
is avaiable, before they select a provider, may be premature. Despite the staffs belief that
consumers do not think that price information is unavailable over the telephone, one might say
that the affative disclosure, at least in some form, is stil necessary to overcome consumers
reluctance to ask for it. That reluctance partly stems from providers ' hitorical practice in
denyig consumers acces to itemied price information. The staff thus particularly seeks public
comment on its recommendation to repeal the Rule s affative telephone disclosure
requirement.

In the event that the Commission does not adopt the staffs recommendation to repeal
453.2(b)(1)(i), the staff recommends that the Commission modify the proviion to permit

providers to use a less strident oral disclosure. Rather than requiring that the provider state
cryptically that "price information is available," the Rule might permit providers to simply inquire
whether the caller would like price information over the telephone. That amendment would
allow the funeral provider to choose the appropriate expression and would substitute a simple
inquiry by the provider in place of the current notice. Accordingly, the staff recommends in the
alternative that section 453.2(b)(1) be amended to read as follows:

(1) Telephone price disclosures. (i) Ask persons who call the funeral provider s place of
business and ask about the offerigs of funeral goods or funeral servces whether they
would like price information over the telephone.

2. General Price Lit

a. Requirements and Purpose

Sections 453.2(b )(2)-(4) of the Rule require that funeral providers offer three wrtten price
lists to all consumers who inquire in person about funeral arrangements or the prices of funeral
goods and servces. The three lists include: a casket price list ("CPL"), an outer burial container
price list ("OBC-PL"), and a general price list ("GPL"). Section 453.2(b)(5) further provides that
each person who arranges a funeral or other disposition of human remains must be provided with
an itemied statement describing the goods and servces selected. The statement must include the
price for each selection as well as their total cost. 

-.-

The GPL must be offered "upon beginng discussion either of funeral arrangements or of the
selection of any funeral goods or funeral servces." It must contain several disclosures concerning
consumers ' rights to select only those items they desire and must include the retail prices for
seventeen specifed items, if offered for sale. In addition, the list must specify its effective date
and identify the funeral provider. The funeral provider must give the consumer the GPL,
together with an itemizd statement of the goods and servces selected; consumers have the right
to retain these dOi:uments if they so choose.
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The purpose of the GPL requirement is "to address the funeral market s failure to provide
price information on the components of a funeral package. 

"716 The Commision intended that

the GPL would serve several functions. First, it would enable consumers to weigh the costs and
benefits of various alternatives to a "traditional" funeral, as well as of individual items. that they
might select for use with that tye of arangement. Second, it was intended to provide relatively
standardied price inormation so that consumers could understand their options and comparion
shop if they wihed to, whie alowig providers to give any other price information they desired.
Thd, the GPL was intended to provde ready price inormation for consultation whie consumers
are considerig what good and servce to purchase, before they make selections. Finaly, the
GPL was intended, through wrtten disclosures it contain, to inorm purchasers that they need
only select items they desire, and that certain purchases are not always necessary.

Although one purpose of GPL is to faciltate price comparions, the Commission s primary
rationale for the GPL requirement was to enable consumers who have selected a provider to
make more informed decisions about what funeral goods and servces to purchase.

717 The

telephone price disclosure requirement, rather than the GPL, was the provision primarily designed
to facilitate comparion shopping.718 

b. Required GPL Itemization

Intructon

Sections 453.2(b)(4)(ii) and (iii) of the Rule require providers to give consumers a GPL
containing an itemized liting of prices for at least seventeen specifed goods and servces, if those
items are offered for sale. The GPL is intended to provide consumers with relatively standardized
price inormation, whie stil alowig providers to give any additional price inormation they wih
to.7'9

The Commision determined that package-only pricing injured consumers because it denied
consumer choice.720 The Commsion thus intended that required itemization of specific

, funeral goods and servces would remedy the industry s failure to provide timely price information
on the components of a funeral package, and would facilitate informed consumer choice among
available funeral options and funeral providers.721 The Commission in mandating the specific

GPL price disclosures considered and rejected industry arguments that the price list would: (1)

..-

"6 R-
S at 42272.

717 Id.

718 
Id. at 42272-42273.

". 

Id. at 42272

720 ld. 
at 42269.

721 
Id. at 42272-42273, 42291-42292. The Commision intended that the itemized GPL would facilitate comparison

shopping among provders by ensuring that relatively standardized price information would be provided to consumers
over tbe telephone or in persn. However, the Rule provions primarily designed to permit consumers to "shop" for
provders were the telepbone price dislosure provions. Id.
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drve up funeral costs by requirg price itemition; (2) unduly lengthen the arrangementS
conference; and (3) increase funeral home costs by requig exensive preparation and
duplication of GPL form.722

The staff notes that the rulemakng record focuses more on the effects of the Rule
itemiation requirements viewed as a whole than on the costs and benefits of the specific mandate
to lit the prices for certain, specifed goods and servces. The arguments for, and evdence in
support of, repeal or retention of the specifc GPL itemition requirements thus largely reiterate

those views and data that support repeal or retention of the Rule as a whole. The staf in the
discusion below therefore summares view and evidence addresed more fully in prior sections
of its Report concerng the adequacy of the review period (II.A 1.), repeal of the Rule (II.E.),

industry compliance (Il2.) and the Rule s impact on consumer purchase behavior and

exenditures (ILB.l-4).

Position of the Rulemaking Partes

The NFA and NSM in their Proposed Findings advocated' deletion of the requirement to
lit the prices for seventeen specified funeral goods and services, if the Rule is retained.

723

Those groups asserted that consumer expenditures have increased and comparison shopping has
decreased under the Rule, the opposite of the Commion s predicted benefits of itemization if
package pricing was forcing consumers to buy unwanted items.

The NFDA and NSM also argued that the required GPL listing represents "over-itemization
because it: (1) confes consumers; (2) prevents providers from givig "courtesy" items, such as
acknowledgment cards; (3) includes unecesar items that consumers do not want, such as
imediate burals; (4) unaily attempts to encourage lower-priced servce by mandating a listing

for direct cremation/imediate burial package prices; and (5) has caused funeral price for lower-
priced funeral packages to increase.72 .

The NFA and NSM in conclusion recommended that, in lieu of the specific GPL
itemiation requirements, the Rule should include a proviion that would "simply require funeral

..-

72 The Commiion responded tbat any price increas would be tbe result of funeral bome busines deciions, and
are not compeUed by itemitioo, that an incread time spent by consumers in considerig options wa an intended
effeCt, and tht GPL compliace cots would be minal R- 5 at 42272-73, 4229699. The staff in seCtion II.B.4

supr, revewd tbe recrd evdence on tbos isues and concluded tblt tbe Rule ba not increa funeral bome prices
or cots of operation.

71 R- 9 at 22.

724 
ld. at 65- , 217-218.

72 ld, at 124128. The NFDA and NSM nonetbeles advoted tbat tbe GPL sbould include a listing for a non-
declinble

, '

basic facilties fee ' for care and cutody of tbe bo. ld. The staf diss that suggestion in subsCtion
2.d infra.
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providers to lit, clearly and conspicuously, the items of merchandise and servce for which acharge is made."72 
The AAP, in contrast, advocated retention of the itemization requirement on the basis that

it does not appear to be suffciently in place in the market to adequately gauge its effects. The
AA also aserted that the record contains credible evidence that itemiation provides useful
benefits to consumers that may increase as consumer awareness and industry Rule compliance
increase.

The AA based those conclusions on its fidings that: (1) there is little record data on
actual GPL itemiation compliance, but the empircal evidence indicates that compliance with the
GPL timing and distribution proviions overal is quite low; (2) comparion shopping may have
increased slightly since 1981; (3) a majority of consumers are unaware of their right to obtain a
GPL; (4) the proportion of consumers who received some form of itemized price information
early in the funeral transaction and who used that information to spend signicantly less for their
arrangements has increased since 1981; (5) some of the documented increase in consumer
purchases of cremations may be attributable to the Rule; (6) consumers desire itemized price
information; and (7) the itemization requirement has not increased providers ' costs or
admitrative burdens, but may have contributed to providers ' decisions to temper price
increases.

Staff Conclusion

The staff concludes based on its review of the record evidence, summaried earlier in thi
report, that deletion of the Rule s GPL itemiztion requirements is not warranted. The evidence
indicates that the levels of industry Rule compliance (particularly with the GPL proviion), price
competition and consumer knowledge concerng their rights under the Rule are low. The
evidence further demonstrates that fewer than one in four providers maybe giving the GPL at
the time required by the Rule, and at least a majority of consumers do not appear to know that
they are entitled to see a GPL at all. Under those conditions, it would appear premature to
expect consumer behavior or expenditur to have substantially changed since 1984 as a direct
result of the specific GPL itemization requirements, or to assess the potential impact of
itemization; those estimates would not capture the full effects of the Rule.729

..-

726 
Id. at 22-22. The NFDA and NSM provded no exlantion, however, as to how their suggested alternative

would operate in practice. See alo 3 (NSM Comment) at 14-16; R-G.o (NFA Comment) at 49-51, 107- 119,
The NFA als asrted in thos comments that itemition is full in place in the funeral market. R-G.o at 112- 119.

11 at 114.

72 
Id. at 107-114.

n. The staff nOtes that these conclusions could apply as weU to the evdence on the extent of consumer shopping for
a provider, although that evidence strongly suggests that shopping is infrequent in the funeral market. The empirical
evidence , however, is mixed concerning whether the proportion of consumers that shopped by comacting more than one
funeral home has changed since 1981. The BE staffs analysis of the BLS and RS data suggests that shopping decreased
from 7.2% in 1981 to 4.2% in 1987. HX- l22 at 15 and Table VI, p. 14. The results of the Gallup study, in contrast,
indicate that 11.2% of funeral arrngers in 1987- 1988 contacted more than one funeral home before selecting one.

(continued...
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The sta alo is not persuaded by arguments that the overal level of consumer exenditures
is the sole test of the Rule s itemition benefits, even if compliance were higher and consumer

exenditures stil remained unchanged. BE staff stated in its report, for example, that
expenditures may rie as a result of price increases related to funeral homes ' fied costs that are
not asociated with Rule compliance. The record evidence indicates, in fact, that Rule
compliance bas not increased funeral providers ' costs, that consumer expenditures and funeral
prices, when compared to other servce industries, have not increased above ination, and that an
industry "price consciousness" induced by the availabilty of the GPL may have tempered price
increases. That evidence could lead one to conclude that mandatory itemiation may have helped
retard the growth of fueral prices and consumer exenditures, a benefit predicted by the
Commion.73O

The staff further concludes that, if itemiation s only benefit were to increase informed
consumer choice (without imposing substantial costs on industry), even though some chose to
spend more for their arrangements than they would have without itemization, that benefit would
justify retention of the itemization requirement because other consumers would have the right to
choose to spend less. The Commion so stated the purpose of itemization when it promulgated
the Rule.

731

The record evdence in fact indicates that many consumers will spend less as a result of
inormed choice. Although the empircal evidence does not establih a direct lin between receipt
of the Rule-required GPL and lower expenditures, it does indicate that some consumers are
buying fewer funeral items and less-expensive servces than they did before mandatory itemization.
That evidence shows that consumers purchase fewer caskets and embalming for cremation than in
1981, decline items once included in packaged funerals, increasingly choose les-eensive
cremation servces, and, since 1981, receive more price inormation early in the transaction;
consumers use that inormation to spend les for their arangements, The evidence indicates, on
balance, that the Rule s itemition requirements have contributed to those result byfucreasing
consumers ' awarenes of prices and options and industry s attempts to increase its marketing of
alternative goods and servces. Finally, the great preponderance of testimonial evidence suggests
that those benefits wil tend to increase over time as compliance with, and consumer awareness of
the Rule increase. 

With respect to industry arguments concerng the benefits of package pricing over
itemiation, the Commion determned that itemization does not burden consutlt: who prefer
packaged funerals. Consumers under the Rule are free to ignor itemied pri=-nd base their
decisions on the total price of all components, and providers are free to include package prices on

729(u.continued)
Colanto, HX.Q, Exbit B at 1 and Tabs, p. 90. The record contans no reliable evdence to support one of thos
findings over the other. In any ca, the GPL itenmtion requirement wa not primarily intended to increas comparin
shopping among funeral homes, as the Commision noted in its Statement of Basis and Purp. R- S at 42272-42273.

730 
See S at 42297.

731 Id.
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the GPL.732 The Commsion also concluded that itemization provides opportunities for
providers to choose to raise prices, but does not compel that resulL 

733 Tlie Replication Study

data indicated that 31 % of RS respondents reported purchasing funerals on a package basis in
1987, and that those consumers spent no less for their arrangements than those who arranged on
an i,tem-by-item basis.734 Other empirical evidence established that funeral home price
increases do not appear to be attributable to the Rule, but to inflation generally.

The NFA and NSM, however, advocated repeal of the requiement to lit package prices
for direct cremations and imediate burial, aserting that they represent an unfair attempt to
encourage those lower-priced servces.735 The staf notes in response that providers are free

under the Rule to include package prices for other tyes of traditional or alternative
arrangements, including more costly cremations or immediate burials with a memorial or funeral
servce. The Rule also does not require providers to list package prices for any tye of
arrangement that they do not offer.

Finally, the NFA-NSM suggestion to replace itemization of specified goods and services with
a requirement to list "the items of merchandise and servce for which a charge is made" would not
appear to solve those groups ' concerns. With the exception of items provided at " no charge " that
change would appear to require a longer liting than that mandated by the Rule, which is limited
to seventeen items. One might also argue, however, that the suggested substitute would permt a
retur to package-only pricing. At the least, a general requirement to lit prices for goods and
servces offered, without any required language or specifcity, would effectively eliminate the
relatively standardized price information that consumers now receive under the Rule. Because
the NFA and NSM provided no evidence or exlanation as to how their suggested proviion
might operate in practice, the staff can not evaluate further the potential costs and benefits of the
proposal The staf thus concludes that the proposed NFA-NSM amendment is not supportedby the recrd. 

The staff concludes for the reasons discused above that the record evidence warrants
retention of the GPL itemization requirements. The staff agrees with the NFDA and NSM
however, that some fine tunig is necessary to reduce any burdens associated with lengthy and
unnecessary GPL price disclosures. The staff thus recommends in section II.D.2.f. below
regarding "no charge" items that the Commission delete as unnecessary the requirement to list
acknowledgment cards" on the GPL, as suggested by the NFA and NSM. The staff also

recommends removal of :other automotive equipment" (flower car/ r) from the required
liting to shorten the GPL disclosures. Providers can include that item on the GPL if they so
desire. Finally, the staff in section II. d. below recommends replacement of the currently-
required liting for "other use of facilties" with two, more specifc items in order to avoid
confion and potential deception regarding non-declinable servce fees.

73 
Id. at 42271.

733 
Id. at 42271 , 42296-42299. See also the disussion of the Rule s effects on funeral prices in section II. Bo4 Slpra,

73 Daniel, HX- 122 at n. 12, pp. 9- , Table XI at 38 ("packdum ), and p. 41.

7J 9 at 22.
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c. Change Timg and Distribution Requirements

Intruction

The NFA and the NSM during the proceeding suggested several changes to 453.2(b)(4)(i),

if the Rule is retained. That section contains the Rule s GPL timing and distribution
requiements. The staf addreses al of those proposed changes in thi section of its report

Section 453.2(b)(4) now requires providers to give for retention a GPL to persons who
inquire in person about fueral arrangements or the prices of funeral goods and servce. The

GPL must contain, among other thigs, several diclosures about consumers ' right to select only

those items they desire and the retail price for 17 specified items, if offered for sale. Providers
must offer the GPL "upon beginning discussion either of funeral arrangements or of the selection

of anv funeral goods or funeral servces." (emphasis added)

The Commission intended that the GPL requirement address the funeral market's failure to
provide timely price inormation on the components of a funeral package.

736 The Commission

thus determned that the GPL would serve several necessary functions, three of which relate
directly to consumers ' need for information , once they have selected a funeral home, concerning

the various price and options of available funeral goods and servces. First, the GPL would

enable consumers to weigh the costs and benefits of various alternatives to a "traditional" funeral

as well as of individual items that they might select for use with that tye of arrangement.
Second, it would provide ready price information for consultation while consumers are considering
what goods and servces to purchase, before they make selections. Finally, the GPL would inform
purchasers, through wrtten disclosures, that they need only select items they desire, and that

certin purchases are not always necesary or required by law. The fourth function served by the
GPL would be to provide relatively standardied price inormation that some consumer: might

use to comparon shop among funeral homes, before selecting a particular funeral home.

The NFDA and NSM raised three closely-related isues concerning exctly when, where and
how funeral providers must offer the GPL to consumers. The first issue relates to the "timing" of

the GPL -- when during the funeral transaction it must be provided under the Rule. The
question presented by the funeral director groups appears to be whether the term "funeral

arrangements" should be replaced by a more precise term, such as "prices , or specifcally defined
in the Rule itself tQ mean the formal arrangements conference. Those groups ar-gd that the

imprecision of the term "funeral arrangements" leads funeral prO'ders unnece ssarily to appear
inensitive by offerig the GPL to consumers at inappropriate times in the funeral
transaction.

The second issue raised by funeral director groups follows from the fit - whether the
requirement to give the GPL "upon the beginng of: discusion of funeral arrangements.. ." also

forces providers needlessly to offer the GPL durig "preliary" discusions away from the

73 R- 5 at 42272

737 See, e. 17 (NFDA Comment on the ANPR) at 51; R- 1S (NSM Comment on the ANR) at 30-31; and

9 (NFDA-NSM Findings) at 112-124.
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funeral home premies that do not involve price, such as during removal of the body for
transportation to the funeral home. The question presented is whether funeral director contacts
with clients away from the funeral home premises that do not involve an arrangements conference
should be exempt from the GPL distribution requirement.738

'The final availabilty issue concern whether the Rule should be relaxed to require providers
to give the GPL for retention only to those consumers who make known their desire to retain it.
The NSM suggested in its Comment that providers should not be obligated under the Rule to
force" consumers to keep the lit when consumers may not wih to do so.739

Evidence Supportg Rule Change

The NFDA and NSM presented testimonial evidence on these timing and availability issues
through several funeral director witnesses appearig on their behalf.740 Those and other
funeral director witnesses made the general point that compliance with the Rule s current GPL
requirements interferes with providers ' ability to establish a rapport with consumers at the outset
of funeral arrangements, and as a result often offends some clients who may not wish to discussprices at that time. 

More specifically, funeral director witnesses testified that, in practice, funeral providers
understand and interpret differently the triggering term "funeral arrangements," which is a broad
term not defied in the Rule.741 Funeral providers, these witnesses stated, often lose the
opportunity to fit offer compassion and support to grieving families who come to the funeral
home to make arangements, because the Rule appears to require them to offer consumers the
GPL immediately upon begig any discusion of "funeral arrangements," including, for example
preliary discusions of death certificates, veterans ' benefits, or, in the case of an out-of- town
death, the location of the deceased.742 Similarly, witnesses said, providers durig removal of
remains must under the Rule offer the GPL to greving consumers who ask about the availability
of funeral home facilties.743 As a result, the testimony continued, providers appear callous and

738 Id. See alo 3 at 42; and R-G-6 at 60-62, 65.

73. R-
3 at 42; see alo 5 (FDSA) at 20.

..-

740 Willim Hocker, Royl Keith Morr Niln, TImothy Simms, and Richard Yurs, all funeral directors, presented
testimony at the puhlic hearigs for the NFDA has on their exrience and knowledge in the funeral industry,
Simiarly, Fred Bates, Fred Hunter, Rusll Johnsn and Charles Roper presnted their view for the NSM.

741 See , e.

g., 

F. Hunter, HX-31 at 14-15, Tr. Vol. I, 786. 801; Johnsn, Tr. Vol. I, 743-744, 747; Nilsn. Tr. Vol. II,
1433; and Keith, Tr. Vol. lI, 1430, 1450; see alo 3 (NSM Comment) at 41-42; R- 5 (FDSA) at 19; and R- 9 .
at 119.

742 Hocker, Tr. Vol. II. 1431-1432; Yurs, Tr. Vol. II. 515; Johnsn, Tr. Vol. I , 744; Starks, Tr, Vol. II. 426-427;
Franzen, Tr. Vol. II, 818; J. Hunter, Tr. Vol. II, 581-582; Hahn. Tr. Vol. II , 672-673; and Davis, R- 2 (Comment) at

743 See , e. Simms, Tr. Vol. II, 44 , 450-453, 470-471 , 473; Nilsn, Tr. Vol. II, 1432-1433; Hocker, Tr, Vol. lI
1402-1403 , 1479; Johnsn. Tr. Vol. I, 744; Franzen, Tr. Vol. II, 818; and Henness, Tr, Vol. II, 1025- 1027.
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inensitive when they give the GPL at these times because price is not yet a subject of dicussion
and some consumers view its introduction as offensive.

744

The following statements by provider representatives of the NSM, NFDA, and the Texas
Funeral Servce Commission ilustrate the concern just discussed and expressed by other provider
witneses during the revew proceeding:

Doe preliar discusion, for exmple, of death certifcates, veterans ' benefits , location

of deceased (where death occurred in another city), or the like, constitute a discusion of
funeral arrangements ? If so, the forced handing over of a price list at this stage, when
price are not yet the subject of discusion in the arrangements conference, is both

insensitive and inapposite. When I have done thi, members of the family have been

surried, puzed and shocked.745

Where we take exception with the rule is that, to the letter of the rule, at the initiation of

any discussions concerning funeral arrangements, it would trigger the presentation of

pricing documents at that point in time. It has been our experience, via consumer
complaints, that it has unfolded that many client-family buyers are offended by the
presentation of documents at the very outset of discussion of funeral plans. There hasn
been enough interaction or interplay between the two parties to permit a settling of the
gref and being at the funeral home to make arrangements. So, it is a timg issue.746

The problem is the timng of the presentation of the General Price List, and the first part

is when you make a home removal or a hospital removal and the family says something

that triggers presentation of the General Price Lit, and once again it can be very

awkward and inensitive, because from a funeral director s point of view we develop a
relationship of trut with a famiy and a relationship of carig for them, and when that
injected into the relationship sometimes it can be very awkward and very inensitive
because it more or less changes the relationship and reduces it to sort of a matter of
dollars and cents, which it certainly is not. 74

The NFA in its Comment suggested that these GPL timing diffculties stem from the fact
that funeral directors interpret the industry term "funeral arrangements" to mean the
arrangements conference where consumers select specifc goods and servces, after the funeral
home has custody of the remains, and, when desired, after embalming. Accordin.,..o the NFA,
funeral arrangements" as used in 453.2(b)( 4)(i) is overly broad and ambigu=iecause it

implies that "arrangements" may mean somethig other than the formal arrangements conference
in the funeral home, including durig removal of remains when the consumer makes a comment
about what servces they desire (or when the fueral diector requests prior permion to embalm

144 ld. See alo Yurs, HX-43 at 9; Hocker, Tr. VoL Il , 1463, 1477-1478; Johnsn, Tr. Vol. I, 744; Davi. R-
(Comment) at 3; R- 3 (NSM Comment) at 41; and Farrow, Tr. Vol. Il, 580.

145 F. Hunter, President , NSM , HX-31 at 14-15.

746 J. Hunter, Chmn., Texa Funeral Service Commision, Tr. Vol. Il, 582

741 Hocker, President, NFDA, Tr. Vol. Il, 140- 1403.
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the body).
748 Funeral providers, presumably, thus may strictly interpret the Rule to require that

the GPL be given at the beginig of preliminary discusions of veteran

' _

benefits, for example
before the formal selection proces begi, or during removal whenever a family member initiates
discusion of potential funeral arrangements.

749

:Te NFA, NSM and other funeral director witnesses testifed that the GPL "timig
requirement alSo presents problems for another reason. According to these witnesses, funeral
diectors themselves fid it difcut to rae price isues at sensitive times durg the fueral
tranaction unless they know that consumers are ready to discus prices, because doing so may be
offensive.750 The followig statements by Rusell Johnon and Wilam Hocker, respectively
representing the NSM and the NFA, ilustrate this concern:

There may be some general pattern but it is very diffcult to know precisely when is really
the correct, sensitively correct, time to begin talkig about price.751

Sometimes just the immediacy of, you know, tryng to establish a rapport, and stick to the
dollars and cents when you re sitting across the table from a family that is devastated, it is

as somebody mentioned, a highly charged atmosphere, and it s very uncomfortable for the
funeral director too, you knoW.752

If I'm caled to a home... there s really no problem with givig price information either if
s asked for, or if it s indicated that people want it. See, our objection is having to force

the price issue before people are even concerned or even ask for it, that s the whole
point.753

To remedy their exresed GPL timg and distribution difculties, individual funeral director
witnesses in their testimony suggested one or more of the followig changes to

453.2(b)(4)(i), if the proviion or the Rule is not repealed: (1) clarifythe Rule to specifically
permit preliinary discusions in the funeral home concernng such thigs as death certifcate
information, list of survvors, veterans ' benefits, and location of the deceased; 754 (2) exempt

from the GPL requirement in-person funeral director contacts with consumers away from the

748 R-
G-6 at 58-6; R-M;-9 at 112- 114.

..-

The Rule s GPL ditrbution requirments are currently not limited to arngememnade in tbe funetal home. See
B-6 (FInal Staff Compliance Guidelies) at 28078 (Ilustrtion #8):

749 The NSM in its Comment voiced 
simr concern See R-G-3 at 41-42

750 See. e. Hocker, Tr. VoL il, 1435; Jnhnn, Tr. Vol. I, 744; Staks, Tr. Vol. II, 40-43; and Henness, Tr.
Vol. II, 102.

75t Johnn, Tr. VoL I, 744.

752 Hocker, Tr. Vol. Il
, 1435.

753 
ld. at 1482.

754 Hocker
, Tr. Vol. II, 1431 , 1478- 1479 (unles consumer. ask for prices); Yur., Tr, Vol. II, 561.
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fueral home premies, includig provider requests for prior embalmg authorition;755 (3)

permt the fueral director to determe in each case the proper time to present the G PL; 
756

(4) require that providers offer the GPL prior to consumers ' selection of individual funeral goods
and servces, such as the casket and burial vault;

757 and (5) require that the GPL only be given
when consumers specically ask about price information.756

The NFA proposed a more formal amendment to section 453.2(b)(4)(i) that appears to
incorporate most, if not all, of those changes proffered by individua provider witneses.

759

The NFA recommended that, if the Rule is not repealed in its entirety, 453.2(b)(4)(i) should
be amended to read as follows:

453.2(b)( 4) General Price List

(i) Make available a prited or tyewrtten price list to: (A) any person who inquires in
person at the funeral provider s place of business about the price of funeral goods or
funeral servces; and (B) any person present at the funeral arrangement conference. In
thi latter case, the price list is to be made available prior to the selection of specifc
funeral goods and funeral services or the discussion of the prices of funeral goods or
funeral servces. The funeral provider shall permit all such persons to retain the price
lit.760

The NFA proposed in conjunction with that amendment that the following defition of "funeral
arrangement conference" be added to 453.1 of the Rule:

755 F. Hunter, Tr. Vol. I; 
7867fn (embalming requests); Simm, Tr. Vol. II, 474; Fraen, Tr Vol. II, 818; R-

(Comment of Mr. Ninker, Illiois Funeral Directors As' ) at 5.

Exemption from the GPL requirement of in-persn contacts away from the funeral home would, by definition
exempt in-persn provder requests for prior embalming permision made during removl of remams.

756 Hocker
, Tr. Vol. II, 1431. 1463; Yurs, Tr. Vol. 11, 519.

757 F. Hunter, Tr. Vol. !, 801 (' as long as before they sign tbe contrct, before they look a kets and select
the vault and the exct kid of funeral'); J. Hunter, Tr. Vol. II 5 ('after we have dis some basic funeral

pla, when the arger has determined a feel for the famiies' wihes and desires , and prior to the selection of any

servce and/or goo' ); Pierso, R- 1 at 2-3; Staks Tr. VoL II, 40 Fraen, Tr. Vol. II, 818.

758 Starks, Tr. Vol. II, 402-43; Hennes, Tr. VoL II, 1025.

The NSM and the FDSA propod anOlher remedy mentioned earlier in tlU section , namely, to change the current

gie for retention ' standad in offering the GPL to an 'on request' standad - consumers who wih to keep the GPL
must so request before the provder is required to gie the GPL for retention.

759 The NFDA in its Comment recommended repeal of this GPL proviion, and amendment if it is retained. See 

G-6 at 65.

760 R-
9 at 227.
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The 'fueral arrangement conference ' is an in-person meeting between the funeral
provider and the funeral consumer at which the selection of the goods and servces
compriing the funeral takes place.

!he NSM proposed a slightly diferent amendment, if the provision is retained:

453.2(b)( 4) General Price List

(i) Make available a prited or tyewtten price list to persons who inquire about
funeral arrangements or prices either in person at the funeral provider s place of business
or other location where the funeral arrangements conference is held. The funeral
provider must offer them the list prior to discussion of the prices of funeral goods or
funeral servces or the selection of funeral goods or servces, whichever discussion occurs
first. If the person asks to keep the list, when it is offered. the funeral provider shall give
the person a copy of the list for retention.762

The NFDA proposal would appear to effect the following substantive changes in the Rule
GPL timing and distribution requirements: (1) timing - providers would make a GPL available to
consumers sometime in the formal arrangements conference before consumers ' actual selection of
specific goods and servces or before the discussion of the prices of goods or servces, but not
necessariy when the selection discussion begins, or when selection of the overall tye of funeral
servce takes place, and the GPL need not be physically given to consumers; (2) distribution - (a)
all contacts, inquires and arrangements made away from the funeral home premises would be
exempt from the GPL requirement unless the formal alTangements conference is held there; (b)
in-person inquiries at the funeral home about the home s offerings would be exempt unless there
is also a "price " inquir; and (c) providers need not give the GPL to consumers for their retention
unles the consumer so requests.

The NSM proposal would appear to have much the same effect as that of the NFDA, with
the following differences: (1) timing -providers ' obligation to offer the GPL is not limited to
consumers ' selection of specific goods and servces, and the GPL must be offered prior to
discussion of the selection of goods or servces or the prices of those items whichever discussion

first ; and (2) distribution - the availability of the GPL is not limited to in- person price
requests at the funeral home but includes inquiries about "funeral arrangements" made at the
funeral home or wherever the arrangements conference takes place. 

..-

Evidence Opposing Rule Change

A cross-section of witnesses testified, in response to this evidence and to these proposals
that in their experience: (1) consumers generally are not offended by providers ' introduction of
the GPL or other price discusions durig funeral arrangements; (2) consumers want itemized
price inormation; and (3) consumers fid it diffcult or embarrassing to initiate price discussions

761 Id.

762 Id.
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with funeral providers. These witneses included clergy/funeral counselors/53
consumers/consumer group representatives/64 consumer marketing exert/6/ funeral and
memorial society representatives/66 and fueral directors.

767 
Witnesses generally advocating retention of the GPL timing requirements, including a former

funeral director, also voiced their opposition to the proposal to change the GPL "give for
retention" requirement to an "on request" standard, citing various ways that such an amendment
would weaken the Rule.768

Simarly, these and other witnesses exresed their objections to the proposal to exempt from
the GPL requiement any contacts between providers and consumers away from the funeral home
premies, suggesting generally that consumers as a result would lose the benefits of early price

763 Showlter, Tr. Vol. II, 133 (hospice consumers/families want price information and have no hostility to price
disussions); Bennett. Tr. Vol. I, 353-354, 357 (consumers and funeral directors welcome the GPL as a vehicle to disuss
price isues "up front ); Dr. Biddle. Tr. Vnl. II. 327 (consumers are "shockcd, not offended " by price information
becaus they did not plan ahead); and Bell, Tr, Vol. II, 241-242 (receipt of price list is not persnally offensive if service
is to be provded).

764 Dr. Nelsn, AA, Tr. Vol. I, 86 (price diussions not offensive; older consumers are the most eager for price

information); Comm r. Jones, Older Womens' League , Tr. Vol. I, 263 (price isues not offensive to consumers);
Wertheimer, NAEL, Tr. Vol. II, 969 (consumers embarrd to bring up price. but would welcome it if raised by
funera directors); Consumers Union, R- 21 at 6 (receipt of the GPL after goo are show, or some arrngements
made, even if before price are did, prevents informed consumer choice); Kald, consumer, Tr. Vol. I. 554 (GPL

should be given afer salutations); and Rouil, CRL, Tr. Vol. II 1349 (the earlier the GPL is gien the better for
informed consumer choice).

765 Prof. Sommer, Center for Consumer Resarch, University of California-Davi, Tr. Vol. II, 024, 642 (some

consumers may not like price introducton because of the tabo/repression about death isues, but it's not offensive if

tatefully raisd by providers; consumers fear raising price becaus it rmght look like they did not love the deceasd); Dr.

Maz, for AAP, Tr. Vol. II, 812, 853 (soal stigma makes it diffcult for consumers to raise price isues when a loved
one has died).

760 Perguson, Tr. Vol. II, 1180, 1186' (GPL eas the job of raising cost isues consumers appreciate cost
informtion, especially if raised by provders, because it embarr them); Blake, Tr. Vol. II, 1120 (price information
not offensive to consumers); and Greater Detroit Memoril Socety, R- 19 at 1 (most of 50 senior'fe group
participants said that they wanted price lits). 

767 Neel, Tr. Vol. I, 603-63 (price introuction by provders is not ea, but it als is not offensive - consumers
expct it); Kruse, Tr, Vol. II, 24 (consumers do not resot price lists - they want the perception tbat price information

is available); Botimer, Tr. Vol. II, 1281, 1314 (consumers apprecite price informtion, are not offended, and tbe GPL

belps tbe funeral director dis prices); Hennes, Tr. Vol. II, 1025 (no problem ging the GPL when consumers
disss arrngements); Niisn, Tr. Vol. II, 146 (the GPL is not necrily offensive at the arrngements conference);
and Peebles Tr. Vol. II, 1585-8 (mil problem ging consumers the GPL away from tbe funeral bome premis).

. 768 Rouillard, CRL, Tr. Vol. II, 1350; Klein, consumer member, NYSFDAB. Tr. Vol. II, 1068 (GPL'

usefulness in companng selections with the final billfcmized statement would be impaired); Giesberg, NACAA Tr. Vol.
II, 1147; Dr, Mazis. Tr, Vol. II, 867 (change would defeat comparison shopping and seriously weaken the Rule); Dr.
Reveley, former funeral director, Tr. Vol. II. 871 (change would legalize industry s right to hide the GPL; provIders wtl
not present the GPL unles forced to do so by law); and Dr. Nelsn, AAP , Tr. Vol. I, 91-92 (responsibility to offer the

GPL for retention should rest with the funeral director beuse consumers will not think of it necesrily).
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Other results from the Gallup survey, the Baseline and Replication studies, and the NSM
client survey, dicued at length earlier in this report, provided empircal evidence that consumers
value price inormation they receive early in selecting a funeral home and funeral goods and
servces.773 The Replication and Gallup study report also presented evidence that recent
funeral arrangers who received a GPL considered it important in the selection of funeral items
and servce,774 and that most consumers who received a GPL kept it.775

The Replication and Gallup studies and the BE Report alo presented empircal evidence on
the level of funeral provider compliance with the current GPL timg and distribution
requirements durig actual arrangements made in the funeral home 776 That evidence

dicused more fully in Section II.A2 of thi report, suggests that: (1) about two-thirds of those
fueral consumers who went to the fueral home were shown or received a GPL sometime during
the transaction;

77 (2) 62% of those consumers who were shown a GPL at the funeral home

were offered it to keep;776 and (3) about one-quarter of those consumers who went to the
funeral home received a GPL at or near the beginning of the funeral arrangements discussion, as
required by the Rule.

Finally, various empirical study report and witnesses presented evidence that at least a
majority of consumers before the time of need are largely unaware of the Funeral Rule and their

T1 
See section !L. supra.

'T4 Seventy-thee percnt of Repfication study respondents said that they considered the GPL very (34%) or
somewhat (39%) importt in their selection of funeral goo and servce. R- 2 at Tahle II-32, p. II-45,

'TS 
Eighty-seen percnt of RS respondents and 82% of Gallup respondents who were offered a GPL to keep said

that they took it with them. R- 2 at Table II-32, p. II-4, and HX-6, Ex B, p. 7 and Tabulations, p. 29.

'T6 
The Rule als requires provders to gie a GPL for retention to: (I) persns who inquire in person about

arrngements or prices in the funeral home, whether or not actual arrngements are made; and (2) persons who engage

in funeral arrngements or price disussions with proders at places away from the funeral home. Thes data do not
provide evdence on GPL compliance in thos tWo situations because the studies only involved actual funeral arrangers
who made arrngements in persn at the funeral home or over the telephone (the Rule doe not require provders to

gie a GPL to consumers who arrnge funerals solely by telephone). 

..-

T1 HX- I22 at Table VI, p. 19 (23% of the Replication Study respondents sad that they did not receive a GPL;
tbi BE analysis caculated compliance with the GPL provons using only thos respondents who sad they went to the
funeral home to make arrngements); HX-6, Ex B. at 1 and Tabs, p. 27 (31% of the Gallup respondents said they did
not receive a GPL. but it is unclear how may of thes respondents actually went to the funeral home to make
arrgements because that questinn wa not asked).

77 R- 2 at Table II-32, p. II-4. Cnmbining this result and the prevous number of 67.9% (about tWo-thirds)
who said that they received a GPL, the empirical evidence on the record suggests that 42% of provders gave consumers
a GPL for retention as required by the Rule.

'T9 HX- I22 at Table VIII, p. 20. BE staff reported that another one-quarter of thos consumers who made
arrangements at the funeral home received a GPL after the arrngements discussion had begun, but before the selection
of a caket or other container. ld.
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and options inormation before they make selections of goods and servce.769 Several funeral
directors and other witneses presented testimonial evdence, based on their exeriences, that at
least some funeral "arrangements" (selections of funeral goods and servces) can, or do, occur with

some frequency durig funeral director-consumer meetings away from the fueral home, such as
at the hospital after a death or durig removal of the remain.770 Empirical evdence from the

Replication Study on that isue indicated that 14% of consumers said that in-person arrangements
discusions took place at a hospital or nuring home, or at the home of the respondent, the
deceased, or a relative.

In addition to thi testimonial evdence, a representative of the Galup Organition
appearing on behalf of the AA presented empircal survey evidence on the GPL timing isue.
She testifed that, when asked the question

Some people fid it helpful when funeral directors give them inormation about the cost
of funeral servces when they first begin makig arrangements. Other people are
offended that funeral directors bring up the subject of costs during their time of grieving.
Which of these views comes closer to your own

83% of the respondent funeral arrangers said that they find cost information helpful, and 5% said
that discussing costs is offensive.

769 Dr. Nelsn, Tr. Vol. I, 91; Klein, Tr. VoL II, 1067; Bucbana, Tr. Vol. II 1130; Wenheimer, Tr. Vol. II, 987;
Dr. Ma Tr. VoL II 867; and Peebles Tr. Vol. II, 1563. See alo M-6 (AA Rebuttal) at 62.

77 Hennes, funera diecor, Tr. VoL II 1021027 (tig of vitation and serv often liely to be among first
topics of concern to a family during removl); Hunter, Tx. Funera Servce Comm n, Tr. VoL II, 60-63 (very common

practice); Johnn, NSM, Tr. Vol. I, 744 (converstions away from the funeral home border on makig funeral
arrngements); Simms, NFDA, Tr. Vol. II, 452, 470-71 , 473 (various arrngements disssions durig removal have
occurred); Hocker, NFDA, Tr. Vol. II, 1402, 1479 (problem during removl when the family says something like "can

we have the funeral on Wednesy" tbat triggers presntation of the GPL); Dr. Nelsn, AAP, Tr. Val. I , 91

(preliminary arrangements can occur consumers' homes where their concept of the funeral may be disussd and
formed); and Klein, NYSFDAB, Tr. VoL II, 1067 (nOt all arrngements are made in the funeral home).

17t R- 2 at Table II- , p. II-33. The exent to which some of thos respnnde y als have panicipated in

disons at the funeral home is nOt clear from the data.

17 Colanto, Tr. VoL II, 55; HX-6 at Exbit B, p. 45 (Questionn, Q.12) and Tabulations, p. 23. The Gallup
Study, as desbe earlier, wa a telephone surv of a represntatie national saple of 675 adults in telephone
housholds with someone 45 yea of age or older who arrnged funera in the lat eighteen months (Apri 1987 through
OctOber 1988).

Cros-emination of Ms. Colato rad the question whether the survey results regarding Q. 12 reliably speak to
consumers' takig offens at the introuction of the GPL at the outst of arrngements, because the question doe nOt
appear to be "parallel" .- the term "helpful" is asated with the beginning of arrngements, but the term "offended"

appears to be asiated with the "time of grieving." When asked whether the results might be different, for example. if
the question had asked whether consumers 3rc offended if funeral directors initiated price disions before consumers
asked anything about prices, Ms. Colasnto anered that she did nOt know. See Colasnto, Tr. Vol. II, 845. The

record, however, conta DO evdence presnted by any survey or marketing exn, or Other part, that the results of
12 are unreliable.
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specifc rights under the Rule, or of funeral prices, price variances between funeral homes, or
fueral servce options. That evidence is discussed at length earlier in thi-report.780

In addition to the evidence just described, the testimonial evidence presented by funeral
directors in support of changes to the GPL distribution requirements appears to suggest that
providers may be interpreting the Rule to require proviion of the GPL at certain "inappropriate
ties in the funeral transaction, when in fact it does not Funeral directors raised three priary
concern about the GPL distribution requirements --that providers must: (1) give the GPL during
preliary discusions that do not involve prices or the selection of goods or servces; (2) give
the GPL to consumers who ask about the availabilty of funeral home facilities durig contacts
with providers away from the funeral home premies; and (3) force consumers to take or keep the
GPL once providers offer it. These concern already appear to have been specifically
accoltodated in the Final Staff Compliance Guidelies, issued in 1985.

First, the Guidelies contain the following ilustration regarding provision of the GPL during
preliminary discussions in the funeral home:

Ilustration #19: A family arrives at the funeral home. The discussion concern the final
iless, inormation for the death certifcate, and social security benefits. Must the
General Price List be given to the famiy at thi point in the discussions?

No. At this point, the discussion has not concerned funeral arrangements or the prices of
anv funeral goods or services. Therefore, the requirement to offer the General Price List
has not been triggered. However, a General Price Lit must be offered when the
discusion concern funeral arrangements or the prices of any funeral goods or servces
(emphasis added).7Bl

Th ilustration appears to clari the Rule to exempt from the GPL requirements prelimary
discusions of the tye raised by funeral director witnesses and trade associations. Given adequate
education about the Rule s specifc requirements, one would expect funeral directors to be aware
of thi clarification because the NFDA specifically requested that the content of Ilustration #19
be added to the Guidelines.782

Second, the Guidelies inform funeral directors of the following GPL exemption during
contacts away from the funeral home: 

..-

llustration #17: You are a funeral provider who is called to a nursing home for removal
of a body. When you arve the family inquires whether your establishment is available at
a specifed time. Does the Rule require the funeral provider to present the family with a
General Price List at that time?

788 See 
section IIA 1 supra.

7B1 R-
B-6 at 28071.

7B 
Id. at 28089 , n. B2 and accompanying tex-
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No. The Rule only requires fueral providers to offer the General Price List when
people inquire in person about fueral arrngements. However, if the family wants to
reserve your facilties and you are willing to make these arrangements at thi time, then
the famiy is entitled to receive a General Price List.783 

The Guidelies further exlai that providers need only give consumers a GPL in the described
situation if tlie provider ,is wilg at that time to make arrangements (reserve the facilty) at the
famiy s request

(b)ecause they inquied about a specifc fueral good. 
Under thi approach, funeral

providers would not be placed in the uncomfortable position of presenting a price lit and

appearig concerned about money at an awkward time unless they were wig to make
specifc arrangements. In addition, consumers would be ensured of receivig a price list
befor they made any specifc arrangements.784

This ilustration appears to clarify the Rule to exempt from the GPL requirements contacts
away from the funeral home unless funeral providers are wiing to make firm arrangements at
those times. The NFDA in its Comment raised the concern that funeral directors do not
understand the ditinction made between consumers askig a question about availabilty and
funeral providers agreeing, in response, to reserve facilities or provide requested servces.

785

The testimonial evidence discused above suggests that some funeral directors do perceive the
Rule to require proviion of the GPL as soon as consumers raise questions about the availability
of funeral home facilties. Again; however, one would expect funeral directors to be aware of the
distinction made in Ilustration #17 because the enforcement staff also added it to the Guidelines
at the NFA' s request to help avoid the awkward situations funeral director witnesses now

attncute to the Rule.
788

Finally, the Guidelies include the followig ilustration concerng the GPL "givefor
retention" requirement; 

llustration #5: A family enters your establihment to discuss funeral arrangements for a
relative. At that time you offer them your General Price List but the family refuses to
accept it. Does the Rule require you to take any further steps to force the family to
accept the lit?

No. The Rule merely requires that you offer it to consumers. If they do not"Wh to
accept it or look at it, you are not required to take any further action.787

78 Id. at 2871.

7S 
Id. at 28.

711 G-6 at n. 32, p. 59.

786 R-B-6 at 280, n. 80 and accompanying tex.

7tn 
Id. at 28070. The Rule doe require provders to "offer' the GPL by phvsicallv givng it to consumers, as

oppod to verbally dislosing that the GPL is available. Id. at Ilustration #4.
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Th ilustration claries that the Rule does not require providers who offer the GPL to force or
require consumers to accpt or take it when they do not wish to do so.

Staff Recmmendation

On balance, the staff concludes from its revew of the record that the preponderance of the
evdence does not support the sweeping amendments to, or repeal of 453.2(b)(4)(i) proposed
by the NFA and the NSM. The sta makes that conclusion paricularly in light of the empircal
evidence on providers ' compliance with the current GPL requirements and the evdence that
consumers want price and options inormation about funeral goods and servces and value price
inormation they receive early in the funeral transaction. On the other hand, the staff is
persuaded by that compliance evdence (and by the fact that the Staff Compliance Guidelines
evidently have not adequately clarified the Rule s requirements) that some fie tuning is necessary
to promote increased compliance, thereby enhancing the Rule s opportunity to provide benefits to
consumers. The staffs recommendation would thus remove apparent ambiguities and
unnecessary rigidity in 453.2(b)( 4)(i) that appears to cause funeral directors to miinterpret their
obligations under that proviion. 788

The NFDA-NSM proposals would, in view of the record evidence, unacceptably narrow the
circumstance in which providers would be required to provide a GPL to consumers. Firt, the
suggestion that providers "make available" a GPL could be tantamount to effective repeal of the
entire GPL requirement if it means somethg other than physically givig the GPL to
consumers.789 Consumers would receive no GPL disclosures about funeral servce prices 

options, or concerng their rights in the funeral transaction under the Rule or other laws, unless
they asked to see the GPL and providers voluntariy complied with their request. The staff
concludes that such a change is not warranted, given record evdence on compliance and other
evdence that consumers are reluctant to discus price issues after the death of a loved one, that
consumers desire price and options information, and that consumers benefit from price
inormation they receive early in the funeral transaction.

Second, the NFDA suggestion that providers need only give a GPL to persons who inquire in
person about the "price" of funeral goods or servces would eliminate the current obligation to
give a GPL to those who ask about prices funeral arrangements."790 In light of the
evidence just mentioned, this narrowing of the GPL distribution requirement is not supported by
the record. Although one of the Rule s goal is to increase price competi&i0n, and, in turn

78 Funera proders ' miioterpretauon of the Rule s GPL requirements may be asated to some exent with the
reported GPL compliance level, as well as with reported consumer 

exnditures. Provders may feel ohliged to present
the GPL with some "negative ' comment about their duty under the Rule , or presnt the GPL tater in the transction. if
at aU, if they believe that they must gie consumers the GPL in exemely awkwrd situations before price or selection
disssions begi, and that gig the GPL at thos times seriously offends consumers. Consumers as a result may lose
the opportunity to use the GPL information in makig selections of funeral goo aod servces.

'89 The NFA and NSM do not in their Cnmments or Proposed Findings specifically explain or define the term
make available " or how this and their other suggested amendments would change the current requirements of *

453.2(b)(4)(i). Both groups in their Propod Findings changed their suggested amendments from thos contained ID
their cnmments on the NPR. Compare R- 3 at 43 and R-G-6 at 66 with R- 9 at 277.

'90 The NSM propol doe not suggest thi change.
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reduce overall consumer expenditures, the Commision also intended the proviion of itemized

price inormation to alert consumers to their various options and to permt them to select only

those items they desired, whether or not expenses would be reduced as a result. 
791 Lacking

record evidence to support a change, consumers who inquire about providers offerings and not

their prices, should thus be entitled to receive a GPL.

Thrd, the NFA proposal that providers make the GPL available at the funeral

arrangements conference before ' specil:..cuneral goods and servces are selected or prices
discussed would remove the extig requirement that providers give the lit at the beginning

arrangements discusions, wherever they take place.792 Record evidence shows that consumers

benefit from price and options inormation, including the GPL, they receive early in selecting
funeral goods and servces, and that at least some funeral arrangements, short of a formal
arrangements conference " often can and do occur away from the funeral home premises. Other

evidence demonstrates that consumers ' knowledge generally about the funeral transaction
although somewhat improved, is stil relatively low. As a result of adopting the NFDA suggestion,
consumers ' opinions about the overall tye of funeral service or individual items could thus be
formed, or actual selections made , without the benefit of the GPL disclosures concerning prices

options and consumer rights under the Rule. In that event, the preponderance of the record
evidence supports the conclusion that the GPL' s purpose to provide ready price and options
information for consultation while consumers are considerig what goods to purchase, before they

make selections, would be unnecesarily defeated.

Finally, The NFA-NSM proposal that the GPL's "give for retention" requirement be
changed so that only consumers who request to keep the GPL may do so is not supported by the
record. The evidence indicates that most consumers value the GPL enough to keep it when it is
offered for retention. The staff might not disagree with the NFDA suggestion if there were
evdence that consumers are aware of their right under the Rule to retain the G-PL. The record
does not contain that evdence, however, and intead shows that consumers generaly are unaware
of their rights under the Rule.793 There is thus no record basis from which to conclude that

consumers would think to ask to retain the GPL. Consumers as a result would be denied the

-.-

79t R- S at 42297.

The staff notes that viuall every funeral diector who advocted a change in the GPL timing requirementS

exresed concern about when in the arrngementS disussions might be the sensitively correct time to disuss "price

with consumers, and none spoke of the correct time to prode or disss inormtion about funeral servce "options" and

their relative cot. The record evdence, however, suggestS that becaus price isues may not specicaly ari early in the

tranction due to mutual proder and consumer reluctce, consumers may choo panicular ty of arngementS, or

specic items, without the benefit of information about the available al1ernativ unles they receive a timely GPL

792 The NSM proposal requires proviion of the GPL prior to the discussion of selection or prices , whichever occurs

first.

793 A majority of consumer respondentS to the AAP' s "Excel" Study even were unaware that provders are

required to gie consumers wrtten price lits when they come in to make arrangements. See Soulas, HX-76 at 3.

162



opportunity to use the GPL to comparion shop in at-need or pre-need situations,194 or to
compare authoried selections with final funeral home charges.

The staff, in contrast to the NFDA-NSM proposals to narrow the GPL timing and
distribution requirements, recommends changes to remedy providers ' stated concern that do not
so lit consumers ' abilty to effectively use the information provided by GPL disclosures. Based
on its revew of the evidence, the staf thus recommends that the Commiion amend the
preventive requirements of 453.2(b)(4)(i) to read as follows:

(4) General Price List

(i) Give a printed or tyewrtten price list for retention to persons who inquire in person
about the prices or the selection of funeral goods or funeral services. The funeral
provider must offer the list upon beginning discussion either of prices or of the selection
of any funeral goods or funeral servces, including the overall tye of funeral servce or
disposition, whichever discusion occurs first. This requirement applies whether the
discussion takes place in the funeral home or elsewhere. Provided, however. that when
the deceased is removed for transportation to the funeral home, an in-person request at
that time for authoriation to embalm, required by 453.5(a)(2), does not, by itself, trigger
the requirement to offer the general price list if the provider in seekig prior embalming
approval discloses that embalming is not required by law except in certain special cases.
Any other discussion during that time about price or the selection of funeral goods or
servces triggers the requirement that providers give consumers the GPL.

The stafs recommended amendment would effect two changes to the exiting requirements
of 453.2(b)(4)(i). Firt, the amendment would clari the GPL "timg" requirements by
breakig dow the term "funeral arangements" into its component part, namely, discussions of
price" or of the "selection" of funeral goods or servces, including selection of the overall type of

funeral servce or disposition. Th proposed change would eliminate the apparent provider
misinterpretation that the GPL must be given immediately upon initiation of preliminary
arrangements discussions that do not involve price or specific goods or servces. It clarifies
however, that discussions about the overall tye of servce do trigger the GPL requirement, and
that providers must give the GPL at the beginning of discussion of prices or selection whichever
discussion occurs first; record evidence indicates that some providers construe "selection" to mean
choosing individual items, such as the casket or vault, and that other prQrers are reluctant to

discus the GPL until price isues are raised.

Second, the proposal would clari the GPL "distribution" requirement now contained in a
Guidelines interpretation that providers must give consumers the GPL whether price or selection
discussions occur in the funeral home "or elsewhere." Record evidence shows that arrangements
may occur away from the funeral home premies. However, the proposed amendment would
exempt from the GPL requirement in person provider requests for prior embalming authorization

79 The staff 
in section 11B.2 supr, disusss the record evdence that consumers may increase their comparin

shopping before selecting a funeral provder as the marketing of pre-need funeral servces increases.
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if the provider makes esentially the same GPL disclosure required by 
453.3(a)(1)(ii) of the

Rule concerng the legal necesity for embalmg.795

Record evidence indicates that providers often may be placed in the uncomfortable position
of responding to consumers ' requests to discuss selections during removal of remains. If providers

are willg to commt consumers to fiancial obligations at that time by makig arrangements,
record evidence support consumers ' right to receive a GPL. Record evidence discused above
and later in th report796 alo shows, however, that givig the GPL durg removal may simply

be awkward, offensive, and unecesary if no other arrangements discussions occur at that time.
That evidence further indicates that a provider s request for prior embalmg authorition, by

itself, may be the most potentially offensive situation for both consumers and funeral directors
because it is a request to perform an intruive procedure so soon after the survvors ' loss.

The Rule currently solves the issue for embalming requests made over the telephone by not
requirng any disclosure in that case. But the GPL must be given if the request is made in
person.797 If no other selections are made when the provider seeks prior permission, arguably

the most important information consumers need to make an informed response at that time
concern whether embalming is necessary. The proposed disclosure that embalming is not
required by law except in certain special cases should trigger that discussion if the consumer so
desires. The Rule s embalming proviions are predicated on that basis. The staffs proposal
would simply substitute the diclosure of that information for pr-oviion of the entire GPL to

reduce the burden on providers and consumers and to promote compliance with the Rule.
Providers under the staffs proposed amendment would be in compliance if they either provided a
GPL when seeking prior permsion or made the required embalming disclosure.

d. Separate Basic (Non-decliable) and Other

Profesional Servce Fees .

Intruction

Section 453.4(b) of the Rule imposes the general legal requirement that consumers ' selection

of funeral goods and servces be permitted on an itemizd basis. However
453.4(b)(2)(i)(A) permits an exception to that general right to select. Under that proviion

consumers may not decline the basic servces of the funeral provider if the provider so requires.
The proviion in that event further requires that providers plac;e on the GPL the-sttement that
However, any funeral arrangements you select will include a charge for our servces." Providers

under section 453.2(b)(4)(ii)(C) must also place the followig diSclosure on the GPL in
conjunction with the price for the servces of fueral director and staff, if the fee can not be
declied: "This fee for our servce wil be added to the total cost of the funeral arrangements you
select (This fee is already included in our charge for direct cremations, immediate burials, and
forwarding or receivig remains)."

795 Any other disussion during that time ahaut price or the selection of funeral good or services would trigger the

requirement that providers give consumers the GPL.

796 See 
the disussion at Section II.G, infra.

7'T 
See B.; at 28078 (IUustration #8).
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The Commission in promulgating that exception reasoned that the process of selection itself
involves use of the provider s servces, irespective of the- actual goods ana servces chosen by
consumers. The Commission thus permitted providers to make the servces of the funeral
provider non-declinable.798

,The Commiion also intended that the non-declinable fee for professional services would
include only the charge for providers basic servces in arranging and planning the funera and not
charges for servces asociated with providing any of the other sixeen items for which itemiation
is required on the GPL. The Commsion, for example, specifcally used the term "basic servces
in referrg to those servces that consumers could not decline under 453.2(b)( 4)(iii)(C) (the
GPL servce fee disclosure requirement).799 The Commion further described the Rule
definition of non-declinable "servces of funeral director and staff' as those servces used "
arranging the funeral, including such servces as conducting the arrangements conference or
planng the funeral servces. It does not include servces otherwise listed in (the GPL
itemiation requirementsJ such as embalming, transferrng remains to the funeral home, etc. "soo

The defiition itself states that the servces of funeral director and staff "are the services, not
included in prices of other categories in Section 453.2(b)( 4) which may be furnished by a funeral
provider in arranging and superving a funeral, such as conducting the arrangements conference
planning the funeral, obtaining necessary permits and placing obituary notices. ,,801

The Commsion, however, did not codify in the Rule its intent regarding basic servces other
than in the definition. No substantive Rule provision thus clarifies that providers in disclosing
itemized fees on the GPL must separate "basic non-declinable servces from servces associated
with providing the other declinable GPL goods and servces, including such items as "use of
facilties for viewng," and "use of facilties for funeral ceremony." The Final Staff Compliance
Guidelies as a result contain lengthy interpretations of the Rule on that issue, concluding that
the non-declinable fee for .servce of funeral director and staf may not include a charge for
those servces involved in providing any of the other items required to be separately listed on the
GPL. Charges for those servces, the Guidelines state, must be included in the price for each of
those items. The Guidelines further conclude that the non-declinable fee for servces may include
the servces listed in the Rille s definition of .servces of funeral director and staff.',so2

..-"'" 

See 5 at 422
79 ld.

80 
ld. at 42285.

801 Section 453. 1(0).

80 R-B-6 at 28-28069, 28076 , and 28087.
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The only fees permtted by the Rule to be non-declinable at the outset of the funeral
transaction are the charges for "servce of funeral director and staff and items that are required

~~~

Several participants during the proceeding suggested that the Rule be amended to clarify that
the GPL di(;losures regarding professional services must be separated into the basic, non-

decliable servces and other servces as intended by the Commiion. The NFA and NSM also

aserted that the Rule should permt a non-decliable "basic facilities fee" in addition to the
curent non-decliable fee for professional servces. The staff discusses those suggestions and the
relevant evdence below, and make appropriate recommendations concerning their merit.

Evidence Supportg Rule Changes

Wiliam Klein, a consumer member of the New York State Funeral Directing Advisory Board,

suggested during the public hearigs that the Rule s professional servces fee disclosure should be

further itemized. Mr. Klein suggested that it is unfair to require the provider to develop a single
fee for those servces when the provider does not know, in advance, exactly what combination of
servces he or she wi be called upon to provide. Mr. Klein thus advocated that the Rule break
down the current servces fee into a non-declinable "Basic Arangements" fee and a second fee
for "Supervion" of particular arrangements chosen by consumers. 

Other witnesses exresed their view that the current servces fee disclosure requirement may
include items of servce that all consumers do not receive with their arrangements, so that
consumers may be paying for servces not received.

80 These and other witnesses further
suggested that consumers are unaware of that potential overpayment problem. 60

Stil other witneses identifed another problem with the current servces fee disclosure.
Those participants testifed that, although consumers who "shop" among providers relyc)D quotes
for servce fees as a basis for comparion, providers in fact appear to include different items in

-.-

80 
Id. at 2I77 (llus. #12). Cemetery or crematory requirements, embaLiing as a "practica necesity," and

requests that are "impoible, impractical or exively burdensme" to provde may result in "non-declinable" charges

under certain conditions Generally, however, thos items are nnt considered "non-declinable" in the sens that

consumers. at the outst of plannig arrgements, have no choice but to purchas them.

80 Tr. Voi. II, 104, 1062 Several witnes agreed with that propol or made their ow, similar suggestion. See

Morrn, industry obsrver, Tr. Vol. II, 771 , 778; Carlsn, author, Tr, Vol. !, 500-502; Snyder, West Coat Director

Consumers Union, Tr. Vol. il, 1252-1253; Perguson, SeaWe memorial soety, Tr. Vol. II, 1219; and Blake, Wisonsin

memorial society, Tr. Vol. II. 1121.

80 Morron, Tr. Vol. II. 771, 778; Karklin. consumer, Tr. Vol. I, 553; Carlson, Tr. Vol. 1, 501-502; Snyder, Tr. Vol.

, 1252; Perguson. Tr. Vol. II, 1180; and Showalter, journllsl/hospice counslor, Tr. Vol. II, 121, 148,

80 See , e. Bennett, clergy, Tr. Vol. I, 355; Carlsn, Tr. Vol. !, 500-501; and Snyder, Tr. Vol. II, 1252
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their servce fee charges. Price comparison among funeral homes is difcult as a result. 807 The

record contains no evdence or view specifcally controverting that just described.

Regarding facilties fees, the NFDA and NSM in their Proposed Findings asserted that the
exclusion of a' non-declinable "facilties fee" from the required GPL listing misinform consumers
about the cost of funeral servces.

The record contain little evdence on the facilties fee isue presented by the NFDA, but
four witnesses exresed relevant view. Russell Johnson, President of the NSM, testified that a
non-declinable facilties fee is a legitimate charge to inorm consumers that they are purchasing
the use of a facilty to shelter and care for the remains.80 Simlarly, Wendell Hahn, who
provides accounting servces to 1,500 funeral home clients, asserted that providers ' inclusion of
the cost of providing a special-purpose facilty in other charges, rather than showing it separately,
violates proper accounting practice and may be deceptive pricing. Mr. Hahn concluded that the
Rule should permt a separate basic facility charge that is non-declinable.a10 Robert Starks, a
Michigan funeral director, appeared to say in his testimony that some funeral providers currently
include items on their GPLs that could be viewed as non-declinable facility fees, such as fees for
parkig lot use. "a11

Finally, Mr. Hahn and a witnes appearing on behal of the NFA suggested that providers
generally desire to keep their servce fees low because of competitive or social concern. a12

Staff Conclusions and Recmmendations

Based on its revew of the evdence and the Rule, the staff agrees that the current
requiements for the disclosure of the non-decliable and other servce charges likely are causing
compliance difculties for some providers and inormational problems for cons.uers.

The evdence indicates that some providers on their GPLs may not be fully separating non-
declinable services from servces associated with providing other items on the GPL. To the extent
that is occurrng, consumers that decline other items may be purchasing more servces than they
actually receive. Other consumers may be "double charged" for some servces if providers

/I Simm, funeral diector, Tr. VoL II, 495 (consumers rely on profesional servce..ce; Johnn, funera director
Tr. VoL I, 755-756; Botier, funeral director, Tr. VoL il, 1287; Starks funeral diector, Tr. Vol. II, 423-424); and
Pergun, Seattle memori soety, Tr. Vol. II 1177, 1180, 1219 (1987 Seattle survey for publication showed "servces
vaguely and vaously desbe).

80 R-
9 at 128.

80 Tr. Vol. I, 745-746 , 759.

810 Tr. Vol. II, 671.

8U Tr. Vol. II. 424,

812 Hahn, FFA, Tr. Vol. II, 678 (provders have not increased their servces fee further because of an . increasd
price consiousness ); and Niln, funeral director, Tr. Vol. il, 1414-1415 (servce fees are set on consumers ' overall
ability to pay" - some consumers could not afford a full pro-rated share of overhead costs).
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confd about which servces are decliable and which are not, include some portion of the
servce asociated with decliable items, such as "use of facilties for viewig," in that charge as
well as the non-declinable servces fee. Stil other consumers, or ,goups such as memorial

societies that obtain and publish comparative price data, who attempt to comparion shop may not
readily be able to do so.

Even if those problems are not occurrng on a widespread basis, the staff concludes that the
servce disclosure requirements need to be claried to fuy implement the Commion s intent in

permtting a non-declinable servces fee.

The staff, however, concludes that amendment of the Rule to permit a non-decliable "basic

facilties fee" charge is not warranted by the evidence or current Rule requirements. The Rule

core purpose is to permt itemition so that consumers may select only the funeral items they
desire and decline unwanted items. The Rule currently allows providers to recover overhead for
facilities by allocating a portion of those costs to each item offered or by including them in the
non-decliable servces fee. A second, non-declinable fee would, in the staffs view, signal a

return to package pricing, where all consumers would pay for the use of all facilties irrespective
of the degree to which consumers choose to use them. Itemization permits consumers to decline
the use of various provider facilities. The testimony of at least one funeral director suggests,
however, that some providers currently may be imposing in some form a "non-declinable" facilities

fee on consumers, in apparent violation of the Rule.

Accordingly, the staff recommends with respect to servce fees and non-declinable charges
that the Commsion amend the Rule to:

(1) reve the defition of "servce of funeral director and staff in 453.1(0) to read: ' 'Te
servce of funeral director and staff are the basic servces, not included in prices of other
categories in 453.2(b)( 4), that are fuInhed by a funeral provider in arangillg any funeral, such
as conducting the arrangements conference, planning the funeral, and obtainig necessary
permits." (emphasis added to identify new language);

(2) add the term "basic" before the word "servces " where the latter term appears in 

453.2(b)(4)(iii)(C)(1) and (2) and 453.4(b)(2)(i)(A), so that all GPL disclosures regarding the
non-declinable servce fee refer to "basic servces" rather than simply "servces

(3) add the phrase "and staff after the phrase "use of facilties" to 453.2(b) -l) and (I), so
that providers are required to disclose the prices for use of facilties 

and staff for viewing and a
funeral ceremony;

(4) replace the "other use of facilties" price disclosure requirement, 453.2(b)( 4) (J), with the

more specifc disclosures "use of facilties and staff for memorial servce" and "use of equipment
and staff for graves ide servce

(5) add the following definitions to 453.1 to distinguish memorial servces and funeral
ceremonies -- "A 'memorial servce ' is a ceremony without the body present " and "A ' funeral
ceremony ' is a servce with the body present
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(6) add the language 'Te statement shall include the phrase 'and overhead' after the word
servces ' if the fee includes a charge for , the recovery of unallocated funeral provider overhead" to
the disclosure requirements of 453.2(b)(4)(iii)(C)(1) and (2) and 453.4(b)(2)(i)(A), so that
disclosures regarding non-declinable services fees refer to 'basic services and overhead " ifappropriate; and 
(7) add the following 453.2(b)(4)(ii)(C)(3) to make clear that the Rule permts only one non-
decliable fee: 'Te servce fee permtted by 53.2(b)(4)(ii)(C)(1) or (C)(2) is the only funeral
provider fee for servce, facilties or unallocated overhead permtted by thi part to be non-
decliable, unles otherwe required by law.

Those recommended changes will clarify the Commission s intent and providers ' obligations in
distinguishing non-decliable servce fees from other servce charges associated with providing
separately lited, declinable goods and servces. The proposed changes are designed to promote
industry compliance and consumer understanding of the,servces they must purchase and those
they may decline, without substantially altering providers ' exiting obligations. The staff further
recommends removing the servce "placing obituary notices" from the definition of "servces of
funeral director and staff," because that servce is already listed and considered as a "cash advance

item" under
453. 1(c) of the current Rule. Finally, the recommendation to add "and overhead" to the non-

declinable servce fee dislosure responds to industry s stated concern that consumers may be
deceived by servce fee price disclosures that fail to disclose a charge for overhead, and clarifies
for providers that the non-declinable fee can include overhead not allocated to other charges.

e. Standardized Price List

The Commion in the NPR sought comment on whether the adoption of a standardized
price list ("SPL") would benefit consumers. The AA in its comment advocated
standardization of the GPL, and several commentators suggested specific SPLo to be
adopted.." The AAP argued that an SPL would faciltate price comparisons among funeral
homes and simplify consumers ' decisions by making the GPL easier to read. B15

..-

813 R-
1 at 19869-70 (Question 10).

81. Morrn, Tr. Vol. II, 771-775 (hi model form solves what he perceives to be the biggest flaw in the FTC
model form, oamely tht the defiition of profesiooal fee and servces includes items which not aU consumers receive in

funerals. Hi form prodes a letterig sytem whereby items which are matters' of ' practical necesity' are marked with
the letter N, He testifed that his form is simple to read as it is written for those with a 6th grade reading ability). See

also Klein, NYSFDAB. HX-63 at 3- , Exibit I (propcing an SPL that lisLS direct cremation and immediate burial
separately under the categoty of "Alternate Servces." Servce fees are divided between "Basic ArrangemenLS" and

Supervion" and placed forwrd on the list; he als would require an urn price list).

815 R- 17 at 45-4.
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The priary arguent advanced for SPLs is that they would faciltate price eomparion-
betwen funera homes.B18 An SPL, they argued, would "enable consumers to compare
competing funeral homes on the same criteria and would therefore stimulate competition within
the industry. "817 The AA argued that the "current failure of the Rule to mandate a
standardized version of the GPL continues to inbit price comparions by even informed
consumers. "818 Standardiztion of the price list, the AA continued, would break down "one

of the largest' barers to consumer shopping among funeral providers that currently persists.
"B1.

, Some consumer letters received by the AA suggested that consumers have diffculty price-
shopping due to varyng, non-standardied GPLs.

B2 Wendell Hahn, President of the largest

industry accunting fi testifed that only merchandise such as cakets and outer burial
containers may be safely compared between fi.

B21

Although one might argue that fully standardized price lits might facilitate consumers ' use of

the GPL to comparion shop, the GPL was not primarily intended for that purpose. Rather, the
telephone price disclosure proviions directly address the problems associated with comparion
shopping. Nonetheless, although the GPL is not completely standardized in term of format and
language, the Rule already requires a GPL that is relatively standardized; all GPL's must include

a price listing for seventeen specified options and twelve specifically-worded disclosures
concerning consumers ' rights and options. In addition, the evidence indicates that thousands of
funeral homes are already using one of several exting standardized GPL formats distributed by a
number of companies.

The AA' s second argument for SPLs more directly addresses the purpose for which the
GPL was required. The AA contends that increased standardization would "reduce current
consumer confion about funeral costs and requirements."B2 Paul Showalter, a newspaper

reporter who conducted an inormal survey by collecting some fort GPLs from Kansas City

providers, concluded that he was "unable with any of those price lists to compute the price of a

816 SeveraL participants in addition to tbe AA raisd tbis argument. See, e. Bucbanan, CAFS, Tr. Vol. II,
1105, 1117; Browntein, CAFS, Tr. Vol. 1 167; Blake. Mem Soc y, Tr. Vol. II, 1130; Geisberg, NACAA Tr. Vol. II.
1137, 1146; Groenenbom, R- 54 at 3; Klein. NYSFDAB, Tr. Vol. II, 1036; Klugman, Mem. Soc y, Tr. Vol. II, 953;

Memorial Society of Sarata. R- 143 at I; Rouillard, CRL, Tr. Yol. I. 1354; and Tjardes, consumer. R- I44 at 1.

817 Consumer's Union, R- 21 at 6.

8'8 R-M-6 at 68.

..-

8'9 Ed.

820 R- 17 at 53, Ex 6.

82' Tr. Vol. II, 621 ("and eveo some would say tbat s difcult"

82 AAP, R- 17 at 46-47 (tbe form are prepared by FFA (witb 1,500 clients) (Ex 27); FDSA (300 members)
(Ex 28); Abigail Pres in New York City and Peacbtree Press in Atlanta; SCI (Ex 29); New York State Funeral Board
(2,00 providers) (Ex, 30); Mas. FDA (Ex 31); and tWn pre-need insurance companies Foretbought (Hilenbrand
Industries) and Family Servce Life Insurance (of SCI) (Ex 32); See a/so Keith, NFDA, Tr. Vol. II, 1493.

8Z R-M-6 at 62-63; Dr. Nelsn, AA, Tr. Vol. I, 25 ("SPL would ensure price lists provded by funeral directors
are in fact as usble as poible and, if you use tbe current phra, as user-frendly as poible
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funeral just from the price lit and to know with any certainty that (he J was correct."824 William
Klein, a consumer member of the New York Funeral Directing Adviory Board, testifed that
some funeral directors include "so much verbiage and puffery in their general price list that
consumers tend to dismi the GPL out of hand."825 Dr. Maz asserted that GPL layout and
prit size may vary, makig it difcult for consumers, particularly the elderly, to read the
inormation. B2 The AA also argued that consumers may not understand from the current
diclosure language precisely which funeral items are non-declinable.82 Finally, Fred Bates of

the NSM testifed that consumers could confuse a Rule-requied GPL with editorial and
argumentative statements added by a provider to the required GPL language.

Funeral directors, however, expressed concern that an SPL would lit the expression of the
creativity and individuality of funeral directors.82 Wiliam Peirson, a funeral director, testified
that he had worked hard to make his own GPL "a tool that the family wi appreciate rather than
some government mumbo-jumbo."83 Another funeral director, L.E. Peebles, testified that
funeral directors need to express their own personality in the pricing structure.631

The NFDA argued that a standardized price list would not be workable because it "would be
impossible to obtain meaningful industry consensus on what terminology should be used, what
servces should be offered, and what listing priority should be given on such a list."83 The
NFA was joined by the NSM and FDSA in aserting that funeral terminology and custom differs
on a regional basis and varies signcantly among diferent ethnc groupS.83 The FDSA

concluded that the diferences would render any uniorm, standardized price list overly
confusing.

8Z Tr. Vol. II, 137.

81 Tr. Vol. II
, 1036.

826 Tr. Val. II , 838.

827 R- 17 at 45 (model GPL should be tightened to ensure that ,the only non-declinahle item is the funeral director
servce fee).

82 Tr. Vol. I, 695-97 (dIsing the GPL of Striffer Community Funeral Homes

82 Niner, R-
l at 4 ("model GPL would take away more individual freedoms of smail businesss and would

dampen inovtive approaches

83 R-
l at 3.

83t Tr. Vol. II
, 1560.

832 R-G-6 at 48.

833 R-
3 at 37-38; R- 5 at 16.

83 R- 5 at 16 ("the standard format would bring cnnfusion because different areas of the country have their awn
style and tenninology 'hears ' may be 'funera coach,"main stateroom' would nOt be used in Chicago. Ethnic cuStOms.
volume of cremation, and individual busines practices all have an impact on the GPL format"
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Although the staff does not necessary fid persuasive the concern that custom and regional

terminology will render an SPL unworkable,
83 the confion cited by the AA can be

eliated in a manner les intruive than by dictating the precise- form of the GPL. For example
some of the intances of confing price lits cited as supporting the adoption of an SPL may
constitute Rule violations. To remedy those that do not violate the Rule, the staff recommends

two additions to the clear and conspicuous standard, discussed later in section Ill. of the report.

The sta thus recommends againt an amendment standardizg the GPL, which seems

unwarranted in light of the evidence.

f. "No Charge" Items

The Rule currently requires a price to be listed for those items specifically mandated by 

453.2 to be on the GPL.83 The NSM and NFA asserted in their Proposed Findings that this
requirement unneceariy raises costs to consumers and harm funeral providers ' goodwill. Those

groups thus propose that the Rule be amended to allow funeral providers to provide 
consumers

with complimentary goods and to list such "no charge" items on the GPL.837

In support of that conclusion, funeral industry representatives testifed that
, prior to the Rule,

they routinely gave acknowledgment cards away free of charge as a courtesy to their
customers.83 Funeral providers suggest that, since the Rule requires that the cards be listed on
the GPL, and tbat a charge be asesed for the cards if they are selected by the consumer, the

Rule results in consumers payig for an item that they prevously received for free. Th results
providers say, in ultimately damaging their reputations by giving consumers the impression they
are interested only in makig money.

Others testifed that the listing of such an inconsequential item to the funeral arrangement as
acknowledgment cards serves only to confue consumers by makig the GPL longer and morediffcult to understand. 84 

' ,

The staff is sympathetic to the , concern raised by the NSM and NFA, at least as they apply

to acknowledgment cards. The purpose of the GPL generally is to notify consumers of the price
of the more expensive funeral items. The cost of acknowledgment cards, however, is generally

-.-

835 New York State regulations, for exmple, require funeral homes to us a stadard fornor the GPL and

itemied statement. 10 NYCRR 79.4(e), 78.2 See alo NYS FDA, R-G-4 at 1 ('format ha been flexble enough to
allow distictions between funera homes' servces and goo, which is necery ); Dr. Nelsn, AA, Tr. Vol. I, 88 ('

you can come up with a formt that will work in New York State, with all the diversity in that state, you can come up
with one that can work just about anywhere

83 
See also B-6 (Staff Complice Guidelies) at 28.

837 R- 9 at 22-22.

SJ Hunter, Tr. Vol. I, 779-780; see also perguson, Tr. Vol. II. 1208.

83. Hunter, Tr. Vol. I , 780.

84 Showalter, Tr. Vol. n, 117; Johnn, Tr. Vol. I, 760.
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only $5.00 to $8.00 per box. 841 To the extent the Rule s listing proviion has caused providers
to charge for an item that was previously provided free of charge, the Rule may have had the
unintended result of contributing, at teast in some small sense, to increased consumer costs. To
the extent that the costs are recouped elsewhere, those costs appear to be so incidental as to be
tangential to the Rule s priary purpse. In either case, the benefits of requirng
acknowledgment cards on the GPL appear to be outweighed by the harm to funeral providers
reputations and consumer satisfaction. The staff thus concludes that the better course is to
remove the proviion from the Rule. The staff recommends that 453.2(b)(4)(ii)(N), which
requires providers to lit acknowledgment cards on the GPL, be deleted. Th recommendation
would permt providers to provide complientary acknowledgment cards.

There is no record evidence to support, however, a general right for the provider to list any
of the other items now required to be on the GPL as "no charge" items. The staff is concerned
for example, that if the Rule were to permit the liting of embalming or transportation as "
charge" items, their costs, which can amount to several hundreds of dollars, would be recovered in
the prices of other items.84 As a result, consumers would, in effect, not have the opportunity
to decline the costs associated with important items. Such a change could thus result in the
diminution of itemization and the return of package-only pricing, which the Rule was primarily
designed to prevent.

g. Other Suggested Alternatives

Review participants made two other suggestions concerning the GPL. Willam Klein, a nine-
year member of the New York State Funeral Directing Adviory Board, suggested that the GPL
include cremation urn 64 and three private or state consumer representatives suggested that
the Rule requie funeral providers to mail the GPL to requestors, for which providers could
charge a fee.

Cremation Urn

Cremation purchases have steadily increased since the Rule took effect. Currently, cremation
accounts for over 14% of all deaths, and is expected to account for almost 25% of all deaths by
the year 200.84 Of those people responsible for making cremation arrangements, 78%

..-

841 Hunter, Tr. Vol. I. 779.

841 The Complince Guidelies nOle th1 tbe Rule doe not prevent a funeral proder from provding
complimentary items, as long as tbos items are DOl required to appear on tbe GPL by

453.

843 Of cours, tbis might als be true for acknowledgment card.

84 Tr. Vol. U, 1041; HX-63 at 5. New York doe nOl require an urn listing, but does require tbat provder
dislos on (be GPL tbe price of all additional goo and servces routinely offered witb an exlanatioD of what is
included, Offcial Compilatinn of Codes, Rules and Regulations of New York, Title 10, Part 79.4(e)(9),

84S Giesberg, NACAA Tr. Vol. II, 1161-1162; Dr. Maz, AAP , Tr. Vol. UI, 815; Snyder, CU , Tr. Vol. II. 126.

.. R- 20 (CANA Comment) at Ex 2-4; Purdy, HX-70 at 5.
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purchase an urn.847 However, the CANA argued that many consumers who select cremation do

not purchase urn because they mistakenly believe that cremation is a form of fmal disposition,

and thus are unaware that the cremated remains ("cremain") mus be disposed ofin some

fashion. In support of thi view, they asert that many cremains have been unclaimed at funeral

homes.84 The CANA attributes part of this problem to the funeral director s failure to discuss

fmal disposition with the consumer.
84 Thus, the CANA concludes, requiring the listing of urn

on the GPL might serve to alert some consumers to the fact that some form of diposition is
necesary for the cremain.

However, the CANA did not suggest why requirig ur to be lited on the GPL is necessary

to solve its perceived problem in the current market. Although such a requirement may help
consumers become more aware of prices and options available, there is little evidence in the
record to indicate that consumers are not receiving this inormation now. If providers offer

cremation urn, presumably they would already have 
suffcient incentive to disclose the availability,

and purpose, of urn. 
On balance, the record does not contain suffcient evidence to justify expansion of the

preventive requirement to require the liting of urn on the GPL.

GPL Mailing

Some consumer representatives also advocated that the Rule require a funeral provider 
mail a price list to a consumer upon request. The funeral provider would be free to charge the
consumer a fee for that servce. They argue that such a requirement would result in greater
public dissemiation of important price information concernng the funeral transaction and make
comparon shopping more liely to occur.

Although one goal of the Rule is to facilitate comparon shopping, the Commin in its
SBP recogned that widespread comparion shopping may not ocur in at-need situations because

decisions must be made quickly, usualy withi 24 to 48 hour.
851 As a result, mailing a price

list may not be of much help to a consumer in an at-need situation; most funeral decisions would
more than likely have been made by the time it was received.

In contrast, evidence was presented indicating that pre-need consumers could benefit from a
mailng requirement because they have the luxry of time and are more liely to engage in

..-

847 Klein, Tr. Vol. II, p. 1041; HX.o3, p. 5, citing tile Amercan Fun Dirctor, Apri 1988, p. 7.

, R- 20 at 22.23; Purdy, Tr. Vol. II, 173; HX-70 at 24-25, Z7. Of cours, it is poible tl1t some portion of

tllos consumers simply do not will to make deciions regarding tile dispoition of crma
84' Purdy, Tr. Vol. Il , 193-194.

850 Snyder. Tr. Yol. II, 1264; Giesberg, Tr. Ynl. II, 1162.

851 R.
5 at 5.

851 Dr. Maz, Tr. Yol. II, 815; CAFS, R- 5 at 3.
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comparion shopping.85 However, there is little evidence in the record to indicate that a
funeral provider, if asked, would refuse to mail a price list to a potential-customer. The AAP
did offer survey evidence that purported to show a failure to mail out price lists when requested.
Lee Norrgard, an Investigative Analyst for the AAP , acknowledged, however, that the low
response by funeral homes to hi survey request for price lists, made on behalf of the AAP
could be attributed to fears that any information provided might be used to bolster the AAP'
position in the upcoming rule revew proceeding.

On balance, there does not appear to be suffcient evdence to justify the further intruion 
the Rule into funeral providers ' busines practices that a mailing requirement would impose.

3. Casket Price Lit

Intrduction

Section 453.2(b )(2)(i) of the Rule requires that providers give a casket price list ("CPL") to
consumers before showig caskets. The list must contain the retail prices of all caskets and
alternative containers offered that do not require special ordering, the effective date of the list
and "enough information to identify each" casket and container.85 The provision does not
specify precisely what identifng inormation needs to be included in the list. As the staff
discused earlier in the report, the Rule s price lit proviions were intended to address the
funeral market s failure' to provide itemized price inormation on the components of a funeral
package. The lits generally were designed to provide ready price information for consultation
while consumers are considerig purchases of goods and servces, before they make selections
and to faciltate comparion shopping if consumers so desired by providing relatively standardized
price inormation. 85

One commenter !In the ANR advocated that the CPL needs to include the manufacturer
name and model number for each casket offered to faciltate consumers ' comparion of casket
prices among funeral homes.85 The staff determed to explore that issue in the proceeding
because a casket tyically is the most costly individual component of a funeral, and because other
evidence provided in response to the ANPR suggested that consumer shopping for caskets may be
increasing, at least on a pre-need basis, as a result of attempts by third-party casket sellers to
compete with funeral homes. Those indications led the staff to consider that comparison

, shopping for caskets might substantially increase in the future. The stafli-blow reviews the

8!3 
ld. at 815, 817; Browtein, Tr- Vol. I, 207-208; Pergun, Tr. Vol. m. 1204-1206; Karklin, Tr. Vol. ! , 560.

854 Norrgard, Tr. Vol. II, 910. He als conceded that he might have had more success if he had contacted the
NFDA and asked for its supperr. ld. at 917. 

8!5 The Rule permits provdeI1 to incorperate the caket price list informatioo in the general 
price list, thus using

one combined lis. The caket price list may als be presnted to CODSumeI1 in formats other than wrtten lists, such as
noteboks, brochures, or charts maintained at the funeral home: ' Unlike the general price list, the Rule does not require
that the CPL be given to consumers "for retention.

856 See 
5 at 42272.

857 Longmire, R-B-61 at 3.
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evdence provided on the isue of casket names and model numbers, and makes an appropriate
recommendation.

Evidence Supportng or Refuting Rule Change

Rulemakig participants presented little specifc evidence on the casket name and model
number isue, largely because so many broader issue regardig the Rule occupied much of their
effort. Although 453.2(b)(2)(i) does not specif what information is neceary to comply with

the requirement to provide on the CPL "enough inormation to identif each" casket, most

participants presumed that information about the casket s composition and exterior appearance

(ty of wood, metal and gauge, and color), exerior trim, and interior fabric would satisfy

providers ' obligation. The Final Staff Compliance Guidelines suggest that the described
inormation would constitute compliance, and that providers could provide other information as
well, including photographs or model numbers.

85 The record, however, contain no evidence
that providers routinely include manufacturers ' names or model numbers on their casket price
lists.

Eight witnesses provided testimonial evidence based on their experiences in the industry. The

Reverend Henr Wasielewski, who directs a group that gathers and publihes comparative funeral
home price data in the Phoeni area, provided the most exensive views. He testified that
currently there is no inormation generally available to consumers that would allow them to
compare the various casket offerings of different funeral homes, because a casket can not be
adequately described by consumers based on its appearance. Rev. Wasielewski also asserted that

to be so even though all Phoenix providers deal with the same four or five casket manufacturers.
The only way to compare caskets, he continued, is on the basis of their name and model number.
Funeral directors, he testifed, have said to hi that only a provider can match caskets from
diferent fueral homes based on currently available inormation. Rev. Wasielewski further stated
that hi group obtain casket names and model numbers from area providers, ' and advies

consumers to compare casket offerings on that basis. Rev. Wasielewski concluded that, because
one of the Rule s goals is to faciltate comparion shopping, the Rule should require the
manufacturer s name and model number for each casket so that consumers have the means to do
so. B5

Four funeral directors also expressed their views on the name and model number issue. M.
Longmire, who fit suggested the Rule change in hi ANPR comment, asserted.!bat the current
descriptions on casket price lists are inadequate for comparative purposes becae they are
generic," and that the addition of the manufacturer s name and' model number would thus help

standardize the CPL descriptions to facilitate comparions.86 Jack Botimer, a "low-cost

provider in the Phoeni area who serves about a 1 00 funeral clients annually, supported the

858 R-B-6 at 28065 (sec. c. Ilus. #1).

859 Tr. Vol. Il, 1627 , 1650- 1653.

86 R-B-61 at 3; R- 2 (NPR Cnmment) at 4-5.
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proposed requirement to lit each casket name and number, stating in addition that the
information would not confuse consumers or burden his_business.881 

Duke Radovich, in contrast to that testimony, testified that consumers choose caskets at his
facilties based on appearance and protective capabilties, and that consumers do not look at
model numbers. Mr. Radovich also asserted, however, that consumers are unaware of model
numbers, and that their disclosure by providers would asist competitors.88 Similarly, Dr. James
Reveley, a former funeral diector, aserted hi view that information concerng casket body
style, color and gauge of metal is suffcient inormation for consumers, and that the addition of
manufacturer name and model number would be confusing. Dr. Reveley further testifed
however, that providers generally stock the same caskets that they acquire from shared
wholesalers.

The remaining witnesses supported the proposed name and model number change for various
reasons. Wiliam Klein, a consumer member on the New York State Funeral Directing Adviory
Board, suggested that the additional information might not mean much to consumers, but would
help comparisons and facilitate consumers ' knowledge that they received the casket they
selected.8o. John Buchanan, President of the CAFS, expressed his view that casket names
and prices are important because of the expense involved and the exiting price dispersion for
caskets.88 Finally, a Caliorna memorial society offcial stated hi support for the addition of
manufacturers ' names and model numbers on the CPL, and testifed that , to his knowledge,
providers tyically offer the same line of caskets. 

The NFA and NSM concluded from the information just described that the record contains
inuffcient evdence to support the proposed addition to the CPL because no showig has been
made that the change would benefit consumers.887

Staff Conclusion and Recommendation

The staff concludes that, on balance, the required addition of the manufacturer s name and
model number for each casket listed on the CPL is warranted by the record evidence viewed as a
whole. The evidence indicates that consumers ' interest in shopping for caskets is increasing, but
that comparions among providers ' casket offerings are diffcult, if not impossible , on the basis of
casket descriptions currently provided on the casket price lists. The evidence 

further indicates

..-

86. Tr. VoL II, 128-128, 1336 (Mr. Botimer stated that hi CPL contain litings for 50 cakets).

86 Tr. Vol. II
, 1037- 1038, 106.

8I Tr. Vol. II, 885-8.

.. Tr. Vol. II, 1042, 1063.

86 Tr. Vol. II
, 1119,

.. Tr. Vol. II , 935.

867 R-
9 at 210-212
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that the manufacturer s name and model number would be the most objective and easily
compared inormation available to consumers who wih to shop. -

One might argue, however, that given the record evidence that shopping in this market
appears to b inequent, at least on an at-need basis, the addition of CPL information for
comparative purposes would not appear to offer signcant benefits for many consumers. The

staf responds that the record evdence discusd elsewhere in thi report indicates that: (1)
consumers are increasingly price-sensitive for the selection of caskets; and (2) since the Rule
promulgation, consumers appear to be choosing competitively-priced caskets offered by "low-cost

funeral homes or thid-part pre-need sellers, in numbers suffcient to pose substantial
competition to more traditional funeral homes. That evdence indicates, in the staffs view, that

consumer shopping for caskets is likely to increase over time. The staff concludes that the

addition ,of the manufacturer s name and model number identifng each casket listed on the CPL
is liely to provide pro-competitive benefits to consumers by faciltating those comparions. The

ColIsion stated that one purpose of requirng the itemized, casket price list inormation was to

provide a relatively uniform format for the information which will be given to consumers over the
telephone, further faciltating comparion shopping.

"86

The staff further concludes that the proposed manufacturer name and model number
requirement would not impose substantial, additional costs on providers. The NFA, NSM and

other funeral trade groups and members provided uncontroverted evdence that most providers
use looseleaf notebooks or binders, as opposed to printed price lits like the GPL, to satisfy the

Rule s casket price lit obligation.
B6 Those alternative formats, they revealed, permt frequent

changes and are far more detailed than separate, summary lists.
870 Mr. Botimer, a funeral

director who conducts about 1,00 funeral annually, testifed that casket manufacturers provide
the notebooks for al the caskets he offers.

87 Providers thus liely bave names and model

numbers available already, and merely would need to reve the notebooks by,substituting casket

descriptions that include the manufacturers ' names and model numbers for the current
descrptions. The Commission in its SBP stated that this flexbilty minimizes the burdens imposed
by the CPL requirement on provides when they need to change their casket inventory.

872

Accordingly, the staff recommends that the Commision amend section 453.2(b)(2)(i) by

adding the phrase "including the casket manufacturer s name and model number for each lited
casket" in the thid sentence of that section, between the phrase "enough inormation to identif
each," and the p ase "and the effective date for the price lit." 

..-

11 R- 5 at 42292

86 R-G-6 (NFDA Comment) at 101-102; R-G-3 (NSM Comment) at 56; R-G-4 (New York State Fun. Dir. As'
Comment) at 2; R- 5 (FDSA of Chcago Comment) at 26; Radovcb, PM, Tr. Vol. il, 1059; and R- 2 (Longmire

Comment) at 5.

870 R-G-6 (NFDA) at 101- 102; R- 3 (NSM) at 56; R- 5 (FDSA) at 26.

87t Tr. Vol. Il, 1309, 1336.

87 R-
5 at 42273.
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E. Mirepresentations and Disclosure Proviions

1. Requirements and Purpose

Section 453.3 of the Rule currently requires funeral providers to make specifc wrtten
disClosures on the price list and the itemized statement of goods and servces selected. The
Commion in its Statement of Basis and Purose determed that, due to funeral providers ' false
claim or failure to diclos accurate inormation, many consumers erroneously believed that
certai procedures (such as embalg) or paricular good (such as caskets for cremation and
outer burial containers) were required purchases not subject to individual choice, and that goods
and servces had certain protective and preservative qualities when such was not the case.
Although the record did not contain evidence that certain misrepresentations (such as the
protective and preservative claim of goods and the requirement of a casket for cremation) were
widespread, the Commision determned that their inclusion in the Rule was necessary because of
their pernicious nature, or because of the substantial, potential cost that could be incurred by
consumers who make purchase decisions based upon incorrect assumptions of material facts.874

Section 453.3 thus declares that it is a deceptive act or practice for funeral providers to
mirepresent: embaling requirements, casket for cremation requirements, outer burial container
requirements, legal and cemetery requirements, preservative and protective value of funeral goods
and servces, and cash advance charges. The proviions of 453.3 are designed to prevent those
deceptive practices and to correct consumers ' misconceptions by requirng wrtten disclosures on
both the price lits and the itemized statement.

Section 453.3( a) prohibits mirepresntations about the necesity for purchasing embalmig
servce and requires a wrtten dilosure on the general price lit. The disclosure inform
consumers that embalmg is generaly not required by law, but that it , can be, necessary for certain
funeral arrangements. The statement also tell consumers that they can Usually select an
arrangement that does not require embalmig.

Section 453.3(b) prohibits provider misrepresentations that a casket is required for a
cremation. This section prohibits any representation that a casket, other than an unfnished wood
box, is required for cremations by law or otherwe, and requires a wrtten disclosure on the
general price lit that inform consumers that they can buy an unfiished wood box or alternative
container for direct cremation. The companion section 453.4(a)(2) reguit providers who
arrange direct cremations to "make avaiable" unfhed wood boxes or alternative containers so
that consumers wi not have to buy a casket for that purpose.

Section 453.3(c) was intended to prevent providers ' representations that legal or cemetery
requirements oblige consumers to purchase outer burial containers, particularly relatively
expensive grave vaults, when such is not the case. The proviion is designed to correct
consumers ' resultant lack of awareness that outer burial containers might not be required by law
and that, if they are required by cemetery regulations, less expensive grave liners would satisfy

873 R- S at 42274-2279.

874 
Ed. at 4227642278.
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that requirement. The section thus prohibits those mirepresentations and requires a wrtten
disclosure on the outer burial container price list, or if appropriate, on the general price list. The
disclosure tell consumers that, in most areas of the country, there are no laws tnat require outer
burial containers. The statement also inform consumers that cemeteries may require such
contaiers to prevent the grave from sinkig, and that either a vault or a grave liner wil satisfy

that purpos

Section 453.3(d) complements 453.3(a)-(c) by generally prohibiting representations that the
law or paricular cemeteries or crematories require the purchase of any funeral goods or servces
when such is not the case. Th section als requires providers who represent that such a
requirement exts to identify and describe it in wrting on the statement of good and servces
selected provided to consumers at the end of the arrangements conference.

Section 453.3(e) is intended to prevent provider misrepresentations found to exit about the

preservative or protective value of certain goods (caskets and outer burial containers) and servces
(embalming). The section simply prohibits misrepresentations about the ability of any funeral
goods or servces to preserve the body for a long time or to protect it from gravesite substances.

Section 453.3(f) prohibits misrepresentations about consumers ' cost of cash advance items and
requires a wrtten disclosure on the general price list that a provider charges for servces in buying

those items, if that is the case.

2. Repeal or Modif Required Disclosure Language

The NFDA and NSM proposed that the Rule be amended to delete the twelve affrmative
disclosures just described. 675 Those groups argued that the disclosures are unnecessar because
the record shows that they have not had the desired effect of reducing consumer spending. Some
witnesses attributed that result, in part, to the fact that consumers in an at-need situation are
unwig or are unable to assimate the information presented by the disclosurt:s.

876

Other evidence, however, indicates that the Rule s misrepresentation and disclosure proviions
are providing consumer benefits. For example, the Replication Study results show that purchases
of unnecessary caskets and embalming for cremation arrangements have declined since the Rule
took effect. Those purchases were likely unnecessary because, in a cremation servce with or
without a memorial servce, the body is not present during the servce and is cremated rather than
buried. The BLS and RS data, however, indicate that the number of consum ho bought

unneeded embalmg as part of their cremation servce declined from 18% in 1981 to 9% in 1987.
The data also show that the number of consumers who purchased an unneeded casket for
cremation also declied from 11% in 1981 to 2% in 1987.61 Of those consumers in both years

875 R- 9 at 225; R-G-6 at 67,

876 Prof. Sommer. consumer researcher. Tr. VoL II, 628, 641; Blake , memorial society representative, Tr. VoL II,
1l20; Yurs, funeral director, Tr. VoL II, 517.

87 R- 2 and R- 3 data tape, Qs. 36 and 40. See alo 5 (Staff Rebuttal) at 9,
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who purchased an unnecesary caket for cremation, all but one appear to have done so because
they were told by the funeral director that a casket was r.equired. 878 

The evidence alo shows that consumers ' knowledge about caskets for cremation, embalming
requirements, and the preservative abilities of sealed caskets has increased since 1981 by 6%
11%, and 18%, respectively.879 Although some mirepresentations by funeral directors have

decreased and consumer knowledge has increased somewhat, the empirical evidence indicates that
mirepresentations stil ocur.

88 Consumers who are knowledgeable about funeral
requirements and products, or who do not receive misrepresentations, are far less likely to buy
unnecessary items.

The NSM has argued throughout the proceedings that the affrmative disclosures should be
repealed because they are an unreasonable restriction on the industry s right to free speech, in
violation of the First Amendment.881 The staff notes, however, that the Court in Harr &
Bryant Co. v. FTC resolved that issue, holding that the Funeral Rule did not violate funeral
directors ' First Amendment rights of commercial free speech.

In the alternative, funeral industry representatives suggested that funeral providers be
allowed the flexibility of presenting the disclosures using their own words.

883 Individual
providers argued that the required language is too rigid and can confuse or milead consumers,
because the required termnology may not be common to the locale or because of differing legal
requirements among the states. Providers concluded that the disclosures should contain essential
inormation, but be tailored to the idiosyncrasies of the locale and its state regulation.884

Consumer representatives exressed opposition to any Rule amendment that would allow
providers to present the disclosures in their own words. Standardized language, they aserted
helps to ensure compliance by eliminating intentional or unitentional confion and
misrepresentations. Those witneses concluded that allowing providers rouse their own language
could harm consumers by increasing the rik of consumers receiving incorrect inormation, or no
inormation at all.88 Two funeral directors concurred with that fmding.886

878 
Id. (0. 52) See also MacKenze, R- 39 at 1 (mnrtuary iJted $800 caket was necessry if cremation was to

be performed).

87 
Compa 3 (BLS) at Table 9, p. 32 wil 2 (RS) at Table il-

, p. 

il5.

.. 

See the compliance dission in seion ll2, supra, and the diussion below regading individual dislosure
requirements, at sections il.E.3- infr.

88 R- 3 at 47-4; R- 9 at 221-22.

/1 726 F.2 99 (4th Cir.

), 

cer. denrd 469 U.S. 820 (1984).

88 R-G.j (NFDA) at 78.79; R. 3 (NSM) at 45; R. 5 (FDSA) at 21.

.. Johnsn, HX-30 at 8-9; Farrow. Tr. Vol. II, 581 , 587-587; Yurs, HX-43 at 4-5; and Hunter, Tr. Vol. 1 . 784,

88 Wertheimer, NAEL, Tr. Vol. II, 988; Dr. Maz, AAP , Tr. Vol. II, 867; Klein, NYSFDAB, T . Vol. II. 106;
Dr. Nelsn, AAP, Tr. Vol. I, 88; Giesberg, NACAA Tr. Vol. II, 1148; and Consumers Union, R- 21 at 7.

181



The staf concludes that, on balance, the record does not provide a substantial basis to repeal
the twelve affrmative disclosures. Although the empirical data indicate that consJlmers
knowledge has increased somewhat under the Rule, and that some misrepresentations have
declied, the data also show that mirepresentations are stil occurrng, particularly in areas where

consumer knowledge is stil low, such as embalming. The evdence further demonstrates that
consumer knowledge of funeral requirements and products is stil at a minimal level. Viewed
together, those facts wilIant the contiuation of the diclosure proviions.

In addition, there does not appear to be suffcient evdence to warrant an amendment
allowig funeral providers to use their own dislosure language. That change would make it more
difcult for the enforcement staf to monitor compliance. Standardized language ensures that all

consumers are receivig identical inormation. The staff is aware, however, that the language of

several of the diclosures has created some problems and confuion for funeral providers. The

staff is therefore recommending changes to some of the disclosure provisions in order to clarify
the Rule s scope and requirements , or to reduce potential disclosure burdens. Based on record
evidence , the staff is recommending modifications to 453.3(a) (embalming),

453.3(b) (casket for cremation), 453.3(c) (outer burial containers), and 453.3(f) (cash

advances). The staff discusses those recommendations below in III. 5 and 8.

3. Embalmg Disclosure

Intruction

Rule section 453.3(a) prohibits: (1) representations that embalmg is required by law when

that is not true, or is required for direct cremation, immediate burial, a funeral using a sealed
casket, or a closed casket funeral without viewg or viitation when refrgeration is available and
embalming is not otherwe required by law; and (2) the failure to dislose that embalg is not
required by law, except in certin special cases. That section requires the followig wrtten
disclosure on the GPL informing consumers that embalming is optional, and may depend on the

tye of arrangements selected:

Except in certain special cases, embalming is not required by law. Embalming may be
necessary, however, if you select certain funeral arrangements, such as a funeral with
viewing. If you do not want embalming, you usually have the right to choose an
arrangement that does not require you to pay for it, such as direct crematioq.2
immediate burial.

Section 453.3 ( a) works in tandem with 453.5(b), which requires a disclosure on the fial bil

or agreement informing consumers of their right to decline payment for embalming under certain
conditions, and that a wrtten explanation will appear on the bil if a fee for embalmng is
charged.

The Commission included those sections in the Rule to correct widespread consumer
misimpressions that embalming is required by law or by funeral home policy in all cases. That

misinformation, the Commission found, was caused by provider misrepresentations and omissions

(n.continued)
88 Peirn, R- l at 3; and Longmie, R- 2 at 5.
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of material fact, and resulted in consumer purchases of embalmig servces in cases where the
servce might not otherwe be purchased.887 

The NFDA and NSM during the proceeding recommended repeal of the affrmative
embalg disclosure, or, if the proviion is retained, an amendment to shorten the disclosure.
The Casket Manufacturers Asociation ("CMA") in its comment further suggested removal in 

453.3(a)(2)(i) of the prohibition againt representations that embalg is required for a funeral
using a sealed casket. 88 The staff below discuses those proposals and the relevant evdence,
and makes recommendations based on its revew.

Evidence Supportng or Refuting Rule Chanes

, The NFA and the NSM in their proposed findings asserted that the affrmative embalming
disclosure regarding the legal and practical requirements of embalming gives consumers
incomplete and potentially misleading infonnation, citing the testimony of two witnesses discussed
below.889 Those groups also determined that the Rule s affrmative disclosures. including the

embalming disclosure, have had no effect in reduCing consumers ' funeral expenditures or
purchases of embalming servces.89 The NFDA and NSM on that basis recommended repeal
of the embalmig disclosure or, if the proviion is retained, the following amendment to reduce its
complexity and fully inorm consumers:

453.3( a) Embalming Proviions 

(2)(ii) Place the followig disclosure on the general price lit required by Section
453.2(b)(4), in imediate conjunction with the price shown for embalming: In many
cases, embalmg is not required by law. In some situations, however, embalmng may be
required. If embalming is not desired you may choose an arrangement which does not
require embalming. (changes underscored).891 
Relevant empircal evidence in the record indicates that: (1) misrepresentations concernng

embalming requirements are stil occurrng; (2) consumer knowledge about those requirements
although somewhat improved, is stil low; (3) consumers appear to be purchasing fewer embalming
servces for cremation than in 1981 , including "unneeded" embalming; (4) industry compliance
with the Rule s requirements to give consumers a timely GPL, which contains the embalming
disclosure, appears to be low; about half request prior approval for embalmg, as required; and
(5) a majority of surveyed funeral directors agree with the general proposition that the Rule-
required information is beneficial to consumers.

88 R- S at 42276.

88 R-E-6 at 3.

88 R-
9 at 130.

89 
Id. at 113; R-G-6 (NFDA Comment) at 69, 74.

891 
Id. al 229; R- 3 (NSM Commem) at 48.
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Sixeen percent of those RS respondents who went to the funeral home and purchased
embalmg reported receivig one or more of the following three representations' prohibited by

the Rule: (1) embalming is always required by law; (2) embalming is required by law to protect
the funeral home staff from disease; and (3) embalming is required by the funeral home."92

Respondents also said that they were told that embalming would preserve the body for a long or
indefite time in 6% of the cases. The results further indicate that as many as 12% of the
respondents may have recived one or more mirepresentations concerng embalg
requiements prior to cremations. S9

Regarding consumer knowledge, hal of the 1987 RS respondents incorrectly said that
embalming is always required as a public health measure; 61% ansered that way in 1981.895

The thir respondents in a "focus group" study, conducted for the Commion in November 1988
in Baltimore, could not reach a consensus on whether embalmg was an available option or was

mandatory in all cases; most respondents believed that the law required them to have the
deceased embalmed.896

Comparion of the Replication and BaSeline Studies further shows that cremation purchasers
in 1987 selected fewer embalming servces than in 1981, including "unneeded" services. Those
results indicate that cremation buyers' overall choice of embalmg servces declined from 35% in

1981 to 26% in 1987.897 The analysis also shows that 84 consumers in 1981 and 98 people in

1987 purchased a cremation with or without a memorial servce. The purchase of embalmng
servces in these cicumstance would appear to be unnecesary because the body is not present
durg the servce and is cremated rather than buried. Nonetheles, in those cases 15 people in

1981 and 9 in 1987 bought embaling servces.B9 Thus, in 1981, 15 of 84, or 18%, of those

consumers who purhased cremation servce for which embalg should not have been required
purchased that servce. That figure declied in 1987 to 9%.

Results from the 1987 Replication and 1988 Gallup Studies provided simar, syStematic

evidence of industry compliance with the Rule s GPL and prior embalmng approval provisions.
The GPL contain the affiative embalmig disclosure. About two-thirds of the respondents in
both studies said that they received a GPL sometime during the arrangements at the funeral

89 R- 2 data tape Question 39; R- 2 at IV-8.

-.-

89 Id.

80 The study subjeCt reported that provders made the followg four ty of prohibited represntations

concerng that isue: (1) embag is alwys required by law (4%); (2) embalmig is required by law to proteCt the

funeral home staff from disas where crmation doe not occur until after a viewog (2%); (3) embalming is required by
the funeral home (4%); and (4) embalmg is requird by the funera home to which the bo is to be shipped (2%). R-

2 data tape, Question 54; R- 2 at IV-8.

II R-
2 (Market FaCt Report) at Table il- , p. il-85; R- 3 (Basline Study Report) at Table 9, p. 32.

"" 

Schwarcz, Opinion Centers America, Inc., HX-83 at 14, Tr. Vol. II, 460-461.

89 R-
2 at Table II-42, p. II 7; R- 3 at Table 3, p. 23.

.. R- 5 (Staff Rebuttal) at 9 (B-2 and B-3 data tape, Qs. 9, 36 and 40).
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home.89 Of those RS respondents who received a GPL, however, 62% said that the provider
offered them the GPL "to keep;"90 fort-two percent of.he RS respondents (68% x 62%) thus
reported that providers gave them a GPL for retention, as the Rule requires. More importantly,
the RS data provided evidence that 23% of respondents received a GPL at the outset of funeral
arrangements discusions, in accordance with the Rule s requirements. 901

Concerng prior approval, 50% of the RS respondents and 47% of the Gallup respondents
who purchased embalmg servces said that the funeral provider asked them for prior embalming
permision, as required by the Rule.90 Of those RS respondents who were asked, 58% said
that the funeral director used the term "embal(ing)" in making the request, in compliance with
the Rule, and 21% said that more general term were used.90 Overall, 63% of the RS
respondents who said that the deceased was embalmed reported giving authorization for that
procedure sometime in the transaction.

Four individual witnesses provided testimonial evidence relating specifically to the affrmative
embalming disclosure. Larr Farrow, Executive Director of the Texas Funeral Service 
Comision, expressed his concern that the disclosure language implying that embalming may be
required in some circumstances is inconsistent with, and less stringent than, Texas law; that law
does not require embalming at any time. 90S Richard Yurs, a funeral director appearing on
behalf of the NFA, testifed that consumers in hi experience have not selected alternative
dispositions to avoid embalming costs, and that the required disclosure is confuing and
incomplete because it does not explain what embalming is or the circumstances in which it is
required. 90 In contrast, Paul Showalter, a journalit and hospice counselor, stated for the
record that some consumers do want the knowledge and opportunity to decline embalmig
because of the cost.907 Finally, the immediate past-president of the NSM, Mr. Fred Hunter

89 Daniel, HX- I22 at 19 (68% compliance, 23% non-cmpliance); Colasto, HX-6, Exbit B, Tabulations, at 27
(64% comply, 31% non..omply).

90 R-
2 at IV-4.

90t HX- I22 at Table VII1, p. 20. Another 26% reported that they got the GPL after disussions had begun but
before selection of the caket or container. Id.

.. R- 2 at IV-7; HX-6, Ex B, Tabs, p. 57. Twenty-six percent of the RS respents and 37% of the Ganup
respondents sad tbat they were not asked, and, respeively, 24% and 17% of the respondents could not remember;
actual complince with thi proion could thus be substantiaHy higher or lowr th thes figures suggest.

903 R- 2 at IV-

90 
Id. at Table II-42, p. II-6 (11% did not gi authorition, and 26% could not remember). The Rule permits

a provder to cbarge for embalming if prior permision ca not be obtaned after exerciing due dilgence, the provder
ha no reasn to believe that the family doe not want embalming, and the provder obtains subsquent authorition.

90 Tr. Vol. II. 552 , 586-587,

90 HX-43 at 4-5.

91 Tr. Vol. II
, 145.
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aserted that consumers should be informed about arrangements for which 
embalmg is not

required. 90

The record contain little evidence concernng the merits of deleting the prohibition of
representatipns, contained in !i 453.3(a)(2)(i), that embalmig is requied for a funeral using a

sealed" casket. The CMA in its Comment aserted that a sealed casket is not designed to
contai odors associated with body decmposition, $0 that odors would esape durig a funeral in

the absence of embalming or refrgeration. The CM thus concluded that, in the absence of
refrgeration, embalg is a "practical necesity" even where a closed, sealed casket is used with
the fueral. 90 A representative of Hienbrand Industres, a major caket manufacturer,
provided simar statements for the record.

910 Dr. James Reveley, howeer, a former funeral
director and embalmer, testifed that recogned methods of short-term preservation other than

embalmg are available, even without refrgeration, that could make embalmg unnecessary for a

closed-casket funeral. 911 The fial witness, a memorial society offcial, testifed that embalming

is unnecessary where a closed casket is used, even though odors may escape.
912

Staff Conclusions and Recommendations

The staff concludes based on its review of the record evidence and the relevant Rule
proviions that repeal or modifcation of the affative embalmg diclosure and
mirepresentation proviions, as suggested by the NFA, NSM and CMA is not warranted.
However, some "fie-tunig" of those proviions, and simple editing, does appear warranted to
reduce unnecessar compliance burdens and facilitate the enforcement of disclosure laws in states
that do not requie embalmg under any conditions.

Empircal, record evdence indicates that the affrmative disclosure proviion is providing
benefits to some consumers who appear to be purchasing fewer embalmg servces for cremation

and whose knowledge about embalmg requirements has increasd since the Rule
promulgation. The evdence further shows that those benefits appear to be accruing to 
consumers even though providers may be givig timely disclosures through proviion of the GPL
only about 25% of the time , and may be requesting prior embalming approval in about half of the
cases. That evidence thus demonstrates that the benefits of disclosure may increase over time as

compliance with, and consumer knowledge of, embalming requirements increase. The empirical
evidence further indicates that retention of the affative disclosure is necessary because
embalmig mirepresentations, though not widespread, are stil occurrg at lea'16% of the time.

The empircal evdence also reveals, however, that the embalming rate for funerals with a
burial has not changed since 1981. That is a logical result, in the staffs view, given that about

90 Tr. VoL I, 799.

.. R-E-6 at 3.

910 Kopcke, HX-IIO at 1-

911 Tr. Vol. II, 901.

912 Blake, Tr. Vol. II, 11041105.
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two-thids of the survey respondents in 1981 aDd 1987 purchased open-casket funerals,
arrangements that tyically require embalming as a practical necessity. The staff also notes
however, that the surveys also documented a 3% increase in cremation purchases and a
corresponding decline in open-casket and closed-casket burial arrangements since 1981. That
change in consumer behavior, coupled with the described reduction in embalmig selections for
cremation, was responsible for an overall decrease in embalmg selections of 2.4% since
1981.913 The staff concludes that one could not expect much further decline in embalmig
since the Rule s inception in light of the low overall levels of industry compliance with, and
consumer knowledge of, the Rule s embalming requirements demonstrated in the record.

The staff further concludes that the modification to the affrmative disclosure language
suggested by the NFA is unwarranted. That language, although it would shorten the disclosure
ppears to reverse the substantive implication contained in the current disclosure that embalming

is generally not required. By stating that embalming is not required " in many cases " the
suggestion, in the staffs view, is that embalming is also required in many cases. The remainder of
the proposed language appears far less informative than the exiting disclosure, and potentially
misleading, because it does not specify any of the arrangements that might or might not require
embalmng, and because it implies that consumers may always choose an arrangement that does
not require it. As the current disclosure implies, consumers in fact may not have a choice in cases
where embalmig is required by law or is a practical necessity.

The staff thus recomtends that the Commision retain the affrmative disclosure provision
but make the followig amendments to reduce potential compliance burdens, and accommodate
state laws that do not require embalming under any conditions:

(1) Add at the end of 453.3(a)(2)(ii) the sentence: "Te phrase ' except in certain special cases
need not be included in this diclosure if state or local law in the area(s) where the funeral
provider does business does not require embalmg under any circumstanCes. ; and

(2) Add at the end of 453.3(a)(I)(ii) the phrase "if any , to acknowledge in the definitional
section that state or local law may not require embalming. 

With respect to the sealed casket isue raised by the CMA the staff concludes that the record
contains inuffcient evidence supporting removal of the phrase "a funeral using a sealed casket
from 453.3(a)(2)(i) of the Rule. The Commision determned when iUmulgated that section,
in contrast to the CMA's asertion, that embalming was not a practical necessity when sealed
caskets are used. 

914 The CMA states as much in its Comment, when it assert that embalming
is necessary in the absence of refrgeration. The evdence also indicates that methods other than
embalmng are available that will preserve the body long enough to prevent potential problems in
a closed-casket funeraL

913 See Danel, fI- 122 at Table IV, p. 10.

914 See S at 42276.
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The staf, however, recommends rephrasing that section to correct awkward wording and
promote providers ' understanding of their compliance obligations. The staff thus proposes that
the Commsion change that language to read:

(i) Not represent that a deceased person is required to be embalmed fo il direct

crematiQn-" il immediate burial; il a funeral using a sealed casket or (4) a closed casket

hout viewing or viitation when refrgeration is available and when state or
local law does not reQuire embalming. (new phrasing emphasizd).

4. Casket for Cremation Disclosure

a. Treatment of 'Unfiished Wood Box

Intruction

Section 453.3(b) prohibits representations that a casket, other than an "unfinished wood box:

is required for cremations by law or otherwe, and requires the following written disclosure on
the general price list informing consumers that they can use an "unfinished wood box" or

alternative container for direct cremation:

If you want to arrange a direct cremation, you can use an unfinished wood box or an
alternative container. Alternative containers can be made of materials like heavy
cardboard or composition materials (with or without an outside covering), or pouches of
canvas.

The companion, anti-tyg section 453.4( a )(2) requires that providers who arrange direct
cremations make avaiable an ' IInfinisbed wood box" or alternative container for those dispositions
so that consumers wi not have to buy a casket de facto. 

The Commsion included the term 'unfhed wood box' in the Rule to accommodate a
concern raised by consumer groups and other participants in the origial proceeding that the
traditionallow-cost container extant at that time, the "plain pine box," might be considered a

casket or an alternative container. 5 The Commission thus defined an "unfiished wood box

a tye casket 91. but treated it for purposes of the Rule like an alternative container. That

- treatment thus required the reference to an ' unflnhed wood box' in the definitional and
disclosure proviions of 453.3(b) and in 453.4(a)(2) of the Rule. '

ANR commenters, however, presented inormation that the disclosure requied by

453.3(b)(2) may be confusing and inapposite where providers do not stock unfinihed wood
boxes, but offer other containers as permtted by the Rule. To correct that situation, one ANR
commenter suggested deleting the reference to an ' unfinished wood box" so that no distinction is

made, for purposes of the Rule, between an "unfhed wood box" and other tyes of alternative'

915 R- 5 at 42285 and n, 265.

916 The Rule in 453. 1(p) defines an "unfnihed woo bo" as an "unomamen1ed caket made of woo which does

not bave a fied interior linig.
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containers available for use in direct cremations. The Commsion so summaried that
inormation in the Notice of Proposed Rulemakig.917

Evidence to Support Rule Modifcation

'Several rulemakig participants provided testimonial evidence that the required reference to
an "unfhed wood box" in the casket for cremation disclosure is outdated and may cause
unecessar consumer confusion and expense. Filneral director witnesses testifed that
unfhed wood boxes" (or plai pine boxes) are dicult to obtain and more costly than other

alternative contaiers because they are custom-made. B Funeral directors as a result generaly

do not recommend or offer, unfnihed wood boxe for use in direct cremations , these witnesses
stated, but provide other, less-eensive containers.919 Those participants concluded that the
Rule s requirement that providers make reference to wood boxes on their GPLs thus causes
confuion and the potential for unnecessary consumer expenditures, and should be deleted.920

The Casket Manufacturers Ass n. simiarly suggested that an "unfnihed wood box" should be
contained within the Rule s definition of an "alternative container," because the wood box is an
alternative container, and is not recognized as a casket by any segment of the funeral
industry.921 No rulemaking party presented evidence disputing the evidence or suggestions just

described.

The NFA and NSM in their Proposed Findings thus proposed that, if the Rule is retained
the casket for cremation disclosure required by Rule section 453.3(b )(2) be amended to read as
follows:

If you want to arrange a direct cremation, we can provide you with a suitable alternative
contaier. The alternative containers we can provide include

917 R-
1 at 19867.

918 Yurs, HX-43 at 5-6, Tr. VQI. II, 517; Dr. Reveley, Tr. Vol. II, 873, 892 (costs more than the minimal coffn
because it is custom made); and Kroboth, contaer exn for CAA, Tr. Vol. I, 483-4 bo.. are the most
costly of alterntive containers for us in diect cremation).

9t9 
Id. See alo R-G-3 (NSM Comment) at 47; and R-G-6 (NFDA Comment) at 123-124. Thos other containers

are tyically constructed of fiberbod (hea cardbord) or compoition malerial, as currently descbed in the caket
for cremation dislosure. See, e.

g., 

Inman, shipper/embalmer, Tr. Vol. II, 253; and Hunter, NSM, Tr. Vol. I, 815-816.

910 
Id. Mr. Hunter of the NSM suggested that the same reasning applies to Ihe requirement to list "canva

pouches" in the caket for cremation dislosure, which ty of container he does om, and is not required to, offer. HX-
31 at 11-

9Zt R- 6 (CMA Comment) at 1-2. The least expnsive cakets offered by providers would not be considered an :
unfmished woo bo" because they are "finihed" and have interior linings. The CMA also suggested substituting
corrugated fiberboard" for "heavy cardboard" in the detinitioD of "alternative container " because the former term is the

correct industry description for thos containers. Id.

912 R-
9 at 229. See alo Hunter, NSM. Tr. Vol. I , 817-818.
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That proposal would remove the reference to an "unfhed wood box," as well as the description
of varous alternative containers, and would require that providers list the tyes of alternative

containers they actually offer for use in direct cremations.
92 

Staff Recommendations

The staf concludes from its revew of the evidence and the Rule proviions that the NFDA-
NSM-CMA position has merit and that 453.3(b)(2) should be amended. The Rule currently
permts providers to make unfihed wood boxes Q! other ty of alternative containers
available for use in direct cremations. The Rule only makes that distinction because the
Commsion at the time it promulgated the Rule relied on evdence that a wood box might be
confused with a casket, which could not be required for direct cremations under the Rule.
Currently, however, the industry apparently does not view the "unfnihed wood box" as a tye of
casket, and providers generally do not appear to offer that tye of container for direct cremation
because they are more exensive than other, more readily-available containers. The staff thus
concludes in light of the evidence that there is no need to distinguish, for purposes of the Rule
between an "unfinished wood box" and other alternative containers, and that deletion of the
former term from the required disclosure would benefit both consumers and providers.

The staff, however, does not recommend that the Commiion amend the casket for
cremation disclosure to delete the language generally descrbing the tyes of alternative
containers, as suggested by the NFA-NSM proposal. The purpose of that language is to
distinguish alternative containers from caskets to further insure that consumers are aware of their
right under the Rule to use less expensive alternatives to a casket for direct cremations they
choose. No part presented evdence for the record that the casket for cremation disclosure
burdens providers or consumers in ways other than those mentioned above. Record evidence
discussed earlier in the Report indicates that, overall, the casket for cremation proviions of the
Rule provide benefits to consumers by increasing their kno ledge of casket fQr cremation
requirements, reducing the level of misrepresentations, and contributing to consumers ' purchase

of fewer caskets for cremation.
924

The staff thus recommends that the Commission amend 453.3(b)(2) of the Rule to: (1)
delete the required reference to an "unfinished wood box;" (2) include the types of containers the
provider can make available, as suggested by the NFDA and NSM; and (3) substitute "fiberboard"
for "heavy cardboard" iI the description of containers (and in the alternative container definition).
As proposed 453.3 (b )(2) would read as follows: 

-.-

If you want to arrange a direct cremation, you can use an alternative contaier.
Alternative containers encase the body and can be made of materials like fiberboard or

9Z Mr. Kroboth, appearing on behalf of the CANA, agreed that there should be a disclosure of the type of
container provders make available to prevent direct or implied misrepresentations about how the remains will be
handled. Tr. Vol. I. 480, 494-95. See also Springer, CANA, Tr. Vol. II, 350.

!n 
See the disssion in secton II. 2, supra.
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composition materials (with or without an outside coverig).

are (specify containers).925
The contaiers we provide

That recommendation necessitates other, complimentary proposals to conform related Rule
sections -- references to an "unfinhed wood box" in 453. 1(p) (definition), 453.3(b), and
453:4(a) would also be deleted, and "unfihed wood box" would be added to the definition of an
alternative contaier

" (

453.1(b)). That defition would then state:

(a) Alternative container. An "alternative contaier" is an unfished wood box or other
non-metal receptacle or enclosure, without ornamentation or a fied interior lining, which
is designed for the encasement of human remains and which is made of fiberboard
pressed-wood, composition materials (with or without an outside covering) or like
materials."26

b. Treatment of "Pouches of Canvas

Intruction

Rule section 453.3(b )(2), requirng a disclosure about alternative containers for cremation
and section 453. 1 (b), defig those containers, include a description of the tyes of alternative
containers available. That description contain a reference to "pouches of canvas " one tye of
alternative container generally available when the Rule was promulgated. Section 453.4(a)
further requires that providers make available an alternative container. Those proviions
however, do not require that providers who arrange direct cremations offer any particular tye of
alternative container, or that any specific one actually be used, or that consumers use any
contaier at all for diect cremations. 

The Commision purposefully left to the industry any decisions about specific requirements
for alternative containers. Providers or crematories, for example, could under the Rule require
that consumers purchase a "rigid" container as a condition for arranging a direct cremation.927

The descriptions contained in the Rule sections mentioned above are only examples of containers
used to help consumers and providers distinguish the term "alternative container" from a casket --
providers can offer and consumers can use containers not mentioned in the description.926

Position of the cANA

..-

.. The staffs recommendation to delete aU reference to "pouches of canva" is dissd full below.

9Z Id.

The CANA had suggested in the origial proceeding that crematories should be allowed to require the use of
cakets for safety-related reasns, arguing that "rigid" containers faciitate the handlig of remain, and that CANA
members require the use of rigid, opaque and safely combustible contaners. See S at n. 216 and accompanying text,

92 See S at 42281; and R-B-Q (Staff Compliance Guidelines) at 28090.

Secton 4S3.2(b)(4)(ii)(C)(I) of the Rule als gies notice that consumers may use an alternative container obtamed
frm a thd part - it requires provders to lit a separate price for direct cremations where the purchasr supplies the
cremation container.
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The CANA aserted in its Rebuttal comment and Proposed Findings that the Rule should be
amended to require mandatory miimum standards for alternative containers for 

irect cremation.

The CANA reasoned that the Rule s current defition of "alternative container" permits funeral

providers to use, and crematories to accept, containers that are undignified and unsanitary, and
that do not meet industry standards.

The CANA based that conclusion on its findings that: (1) the use of alternative containers has
increased since the Rule took effect; (2) many containers currently used meet the Rule s exiting

defition, but fail to fully encase the body, alow for the leakage or spilage of body fluids, and

are not suffciently rigid to permt placement of the body in the cremation chamber in a proper
and dignifed manner; (3) these inadequate containers pose health hazards for crematory
personnel, cause undigned transportation and cremation of remain, and contribute to
mirepresentation to consumers who asume that the remain wi be handled in a proper and

dignfied manner; (4) the Rule is partially responsible for these problems because it has
contributed to the increases in the cremation rate and the use of alternative containers

, because

its references to inadequate alternative containers ("pouches of canvas ) adds the "appearance of

legitimacy" to those tyes of containers, and because it does not require disclosure of the tye of
container selected; (5) minimum container standards can not be effectively imposed on a
voluntary basis because crematories are under competitive pressures to accept inadequate
containers; and (6) although most crematories impose some mium container standards, a

substantial portion of those standards do not addres al the requirements necessary for adequate

containers.

To remedy its concern, the CANA recommended that the Rule s defition of the term

alternative contaier" be amended to read:

a non-metal receptacle or enclosure, without ornamentation or fied interior ling, which

. is designed for the encasement of human remai and which meets the following-

minimum requirements: (1) is able to be closed in order to provide a complete covering
for the human remains; (2) is resistant to leakage and spilage; (3) is rigid enough for
handling with ease; and (4) is able to provide for the health, safety and personal integrty
of crematory personnel.93

The CANA also suggested that three other amendments be addf;d to insure that providers and
crematories can not avoid the requirement for minimum containers. Two of those proposed
amendments would make it an unfair practice for a provider to deliver or for 

matory to

accept or cremate remain in an alternative container that does 'not meet the mium standards

for alternative containers set forth in the reved definition. The fial amendment would delete

the reference to "pouches of canvas" contained in the Rule s casket for cremation disclosure.
931

Evidence to Support Rule Modifcation

929 R, l (Rebuttal and Propod Findings) at 10.21. 24-27. Mr, Hunter, President of the NSM , agreed with the

CANA' s asssment of the inadequate comainer problem. Tr. Vol. I , 784-785 , 815-818.

93 R-
l at 39.

931 
Id. at 39-4.
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The CANA presented empircal and testimonial evidence to support its position through
several witneses appearig on its behalf. Jack Spriger and Bret Kelsey -presented the results of
a CANA survey of 920 crematories concernig the tyes of alternative containers they accept for
cremation and sell to consumers.93 Those witnesses stated in their combined report that the

use of alternative containers for all cremations reported by survey respondents increased about
9% -between 1983 and 1987, from 65.6% to 74.3%; the use of caskets declined about 5% in the
same period, from 22% to 17%.

Mesrs. Spriger and Kelsey also reported that, with the exception of the requirement that
the receptacle be leakproof, the survey results indicate that the great majority of crematories now
impose container requirements comparable to those proposed by the CANA, and that the great
majority of containers purchased from crematories are already in compliance with the CANA'
proposed amended definition.93 Messrs. Springer and Kelsey concluded in their report that
the CANA's proposed amendment to the Rule s defInition of "alternative container" is thus
intended to "help bring the small percentage of industry crematories that do not already comply
with these standards up to what is a generally accepted industry level."93 The average

. wholesale and retail cost of those acceptable alternative containers, according to the CAN A
report, is $13.90 and $21 , respectively.936

Several witneses appearig for the CANA also provided testimonial evidence on the points
raied by CANA in its fidings. Those participants asserted that: (1) many inadequate containers
that meet the Rule s defiition of "alternative container" are currently used;937 (2) the Rule

932 The CANA sent tbe survey to 450 CANA members and 520 non-members. The result represent tbe analysis of
thos 372 crematories that responded. Sprger/Kls, HX-4 at 

'JJ 
Id. at 14-15.

9J 
Id. at 17 20. Specifically, the followng percentages of respondents said tbat tbey require that the container be:

(1) rigid (86%); (2) leakproof (48%); (3) capable of fully enclosing the bo (80%); and (4) combustible (86%). Id. 

16-17 and Tables 21-25. Similarly, the followng proportions of tbe crematories surveyed reported that tbe ty of
container most frequently selected was: (1) rigid (84%); (2) leakproof (39%); (3) capable of fully enclosing the boy
(78%); and (4) combustible (90%). Id. at 19 and Tables 33-36. Fina, tbe followng tages of respondents sad
that tbey would not accpt a bo for crmation that wa deliered to their facility in a: (1) clotb or plastic sheet (75%);
(2) platic or canvas pouch (69%); (3) receplacle that did not full enclos the bo (76%); and (4) unlined , non-rigid

cardbod bo (52%). Id. at 17-18 and Tables 2629.

.35 Id. at 8. The staff notes, bowever, that Mesrs. Spriger and Kels in tbeir report asrted that, as a greater
number of crematory opemtors become more awae of the health hards thaI are po by the leakage of boy fluids
from alterntive containers, the percentage of crematories that requir that the container be leakproof wil increas
significatly and reach a levl more compamble to the other requirments. Id. at 17.

.36 Id. 
at 23.

.37 Kroboth HX-
17 at 3, Tr. Vol. I, 46 (about 40 of the 1800 containers used at his crematOry, or 22%, are

inadequate); Purdy, President, CANA, HX-70 at 16 (has seen use of opaque plastic sheeting, which has FTC Rule
approval), Tr. Vol. II, 176-177; Springer, CANA Executive Director, Tr. Vol. II , 314-315 , 348; Inman,
shipper/embalmer, Tr. Vol. II, 243-246; and Kroboth, HX-17 at 3.
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promotes the use of inadequate alternative containers for direct cremation;
93 (3) containers

that are not rigid and leakproof pose serious health hazards to crematory technicians, pricipally
from fluid contamination, and permit undigned handling of remains;939 and (4) competitive

presures do not permt many crematories to impose acceptable standards.

Staff conclqsion and Recommendation

The staff recognes the CANA's legitimate concern for the health of crematory workers and
the dignity of deceased human remains. The staf, however, concludes that the record evidence
doe not support imposition by the Commision of a mandatory standard for alternative
contaiers, as suggested by the CANA No part presented empirical evidence that the
proportion of unacceptable containers, as opposed to alternative containers generally, has
increased since the Rule took effect, or that the use of those types of containers is directly
attributable to the Rule. The Funeral Rule did not enlarge the defiition of alternative
containers extant in 198, and, purposefully, did not restrict crematories from requiring rigid
leakproof and closed containers. The CANA nonetheless suggests that the Rule should be
amended to correct the problem, even if it is not the source of that problem.

941

The evidence does establish that the use of containers generally has increased, and that the
industry standard concerng acceptable containers has changed since 1983. The documented
increase in the use of alternative containers for cremation, at the exense of caskets, appear to
be a clear benefit of the Rule. The Commission in the SBP noted the CANA' s assertion that its
members at that time required "rigid, opaque and safely combustible" containers. The industry
standard now evdently includes an additional criterion - that the container be leakproof. The
evidence, on balance, indicates that the leakroof requirement has been added in order to protect
crematory personnel from contamation by exelled bodily fluids. That tye of change
concerng what the industry considers an acceptable container is precisely why the Commsion
left to the industty the abilty to establish specic container requirements. .

93 Krobotb, Tr. Vol. I, 48 (Rule "opened tbe door" to allow a sbeet or canva/platic poucb as an alternative
container); SprigerlKels, HX-4 at 6 (Rule pa to blae due to inadequate defiition and dislosures tbat promote
sbeets and poucbes); Spriger, Tr. Vol. II, 34, 352-353 (no one rell tbought of tbe alternative coiner being a sbeet
or a plastic bag until tbe FTC publibed tbe defition of wbat wa accptable as an alterntive contaer); and Kels,
Tr. Vol. II 314 ( Rule allow us of vaous indequate contaers).

939 Krobotb, Tr. VoL I, 46 (alterntiv containers as defined by tbe current Rule offer no protection to cremation
tecbncins in tbe event fluid is exlled from tbe dead buma remain; in ca wbere deatb wa attributed to an
infectious or contagious dis, embaling most likely did not ocr, and tbe crmation tecbnci may not be fully

aware of tbe danger to wbicb be or sbe may be exd wben badlig- tbe ded buman rema); Landrum, HX- , Tr
Vol. II, 285- , 293; Inman, Tr. Vot. II, 245 , 254-255 , 272.273; and Spriger, Tr. Vol. II, 305. See alo 20 (CANA
Comment) at 20; and Henness, funeral director, Tr. Vol. II, 1006-100.

940 Krobotb, Tr. Vol. t, 467, 48-49 (Rule put tbe crematory operator into a position wbere tbe facility had to
occept non-rigid containers because of competitIve practices); Springer. Tr. Vol. 11. 308 (some crematories bave had to

lower tbeir stadads to compete); and Inan, Tr. VoL II, 242-243, 254-255 , 274, 277.

94t R-
! at 10.
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Regardles of the industry standard, the empirical evidence presented by the CANA clearly
demonstrates that the great majority of crematories presently require containers that substantially
meet the CANA's proposed standard. Although half of all crematories appear to require a
leakproof' container , CANA's Executive Director testified that the CANA expects that

proportion to increase signifcantly as crematories ' awareness of the health hazards posed by
inadequate containers increases.

The staff reasons that, if the CANA's concern about inadequate containers is primariy one of
a lack of adequate health and safety standards (without a showing that unfair or deceptive
practices ext). as suggested by its Executive Director,942 then amendment of the Rule to
mandate an alternative container standard is beyond the scope of thi proceeding, and probably
that of the Commision s rulemakig authority. If the CANA's concern is mirepresentation to
consumers, it would appear reasonable to delete the Rule s references to "pouches of canvas" or
require that providers disclose the tyes of containers they offer, as the staff recommended above.
The CANA in its Rebuttal statement discounted disclosure as an adequate remedy because
consumers probably would not actually see the container they chose, and would likely continue to
assume that the remains of their loved one are being handled with more dignity and propriety
than they actually are.94 The CANA's own survey evidence, however, indicated that only 7%-
11 % of consumers who are given the opportunity to view the container before or after the body
is placed inide it choose to do SO.

The staff thus concludes that the evidence does not warrant amendment of the Rule to
require that providers offer, and crematories accept, a standardized alternative container for direct
cremation. Nonetheless, the staff believes that the current definition should be changed to more
accurately describe the tyes of alternative containers generally available and accepted by
crematories in the curent market in order to prevent any confusion or potential, implied
mirepresentation concerng handlng of the remain that the current defmitign might cause.
Accordingly, the staff recommends that the Commision amend the defiion of the term
alternative container" and the casket for cremation disclosure to delete references to "pouches of

canvas: and reiterates its recommendation to require that providers list in the casket for
cremation disclosure the tyes of containers they offer. Those recommendations are included in
the revied sections described above in subsection 

5. Outer Burial Container Disclosure

..-

Intructon

Section 453.3( c )(2) of the Rule requires a wrtten disclosure on the outer burial container
price lit, or, if appropriate, the general price list. The disclosure inorm consumers that, in most
areas of the country, no laws require that they purchase an outer burial container ("OBC"), but
that many cemeteries require such a container to prevent the collapse of the grave space. The

942 Springer" Tr. Vol. II, 351 (the alternative container isue is basically a moral issue and a health issue).

943 R-
1 at 20.

94 SpringerlKls, HX-40 at 21-22 and Tables 38-39.
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statement must alo inorm consumers that "either a grave lier or a burial vault will satisfY these

requiements.

Th provision was adopted to prevent funeral directors from misrepresenting to consumers
the state law or cemetery requirements regarding the necessity of purchasing outer bural
contaiers.94 The proviion also serves to reverse consumers ' general lack of awareness that
outer burial containers may not be required and that grave liners, rather than the substantially
more costly burial vaults, would adequately satisfy any such requirement 94

Modify Required Disclosur Lange

The NFA and NSM advocated repeal of the outer burial container affrmative disclosure
, in the alternative, deletion of the language that any OBC requirement would be satisfied by

either grave liners or burial vaults.
947 In support of these proposals, those groups argue that

the OBC disclosures are unnecessary. The disclosure informng consumers about legal
requirements, they argue, is immaterial to purchase decisions because nearly all cemeteries require
outer burial containers;

94 the disclosure alerting consumers to the availability of grave liners
has had no effect on the volume or quality of OBCs or grave liers purchased by consumers.

949

The NSM and NFDA thus concluded that the inormation provided by these disclosures is not

material to the consumer s purchase decision; consumers were purchasing these goods and
servces because they desired them, not because they erroneously believed that they were required
by law.950

The NFDA and NSM cite to the testimony of Richard Wehman to support the argument that
the grave liners disclosure should be repealed because it has resulted in no benefits to the
consumer. Mr. Wehman appeared on behalf of Doric, Inc., one of the three or four largest
manufacturers of OBCs in the United States.95' Mr. Wehman testifed to the results of surveys

taken in 1984 and 1988 among Doric fianchiees.95 According to these surveys, OBCsales
among a majority of Doric franchiees nationwide have increased from 1984 to 1988, as has the

94 R- 5 at 42277 ("Some funeral directors, hower, have told consumers that state law required the purchase of
an outer burial container or have misrepresnted cemetery requirements regarding buril vaults"

94 ld. 

...

ma consumers may purcha a burial vault in the erroneous bellef tbat tbere are no alterntives

..-

947 R-
9 at 230. The submitted alterntive to current 53.3(c) would replace tbe dilosure about gre liners

with the followng laguage: "We will be gld to check: with the cemetery at your request to asrt itS requirementS. if

any.

94 
ld. at 131.

949 Id. at 132

950 Id. 
at 219.

95t 
Id. at 82-83.

952 Wehman, HX-4 at 1-
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qualty of merchandie sold in that period. 953 Based on that data, the NFA asert that
consumers under the Rule have not switched from the exensive burial vaults to the relatively

inexpensive grave liners.954

The Wehman data is limited, however, to one of several OBC providers. That evidence
regarding the effect of the disclosure requirement on the quantity of OBCs purchased is thus
inconclusive. In the stafs view, however, it would not be surpriing if the level of OBC
purchases had not changed signcantly since the pasage of the Rule. Les than a majority of
providers may be complyig with those sections of the Rule requirng proviion of the OBC
disclosures.95 Those statistics also do not reflect the effort of some providers who, according

to testimony, may deny consumers access to information about les-expensive grave liners.
956

Other evidence indicates that provider misrepresentations may also lead consumers to buy
unnecessary OBCs, or to purchase the outer burial vaults rather than the less expensive grave
liners. Empirical evidence from the Gallup Study further indicates that a thid of those
respondents who purchased OBCs and who were given information about protective features of
grave liners or burial vaults were told that those protective features would help preserve the body
indefiitely.957 The Replication Study results further show that 18% of respondents reported

being told that OBCs were required by law.958 Finally, a cemeterian testifed that funeral

, providers may stil misrepresent the preselVative and protective value of the more expensive
vaults.59 
Staff Recommendation

In light of the overall staf conclusion that compliance with the Rule provisions and the level
of consumer knowledge about the Rule are low, it is not surriing that the level of consumer

953 ld. at Exbit B at 1-3. Thes results led Wehman to conclude tbat:

.I see no evdence that tbe enactment of the Funeral Rule in 1984 has adversly affected either the volume
of burial vault sales or tbe level of quality of burial vault sales." ld. at 2

95 R-G-6 at 71.

955 R- 2 at IV-5 - IV-6 (33% of consumers reponded tbat they were not Sh -' for vaults or liners in any

form. Six-seen percent of tbe RS respondents reponed receivig itemizd container information as part of the GPL
or separately, but 65% of thos who sad tbey were sbow a separate OBC-PL reponed tbat they saw it before being
sbown the grve vaults or liers).

956 Nelsn. PAA Tr. Vol. n, 238-39 (A consumer going tbrough tbe showoom will probably not even see a grave
liner; he wi see and be offered onl an exnsive vault); Sbowter, Tr. Vol. n, 151 (relaying a story of a consumer who
wa sbow only a vault although sbe specificay asked to see a grve lier; and concluding tbat "funeral homes are
underming the proc of selecton and steerig consumers into more exnsive purchass

957 Colasamo. Tr, Vol. II . 58.

95. R- 2 at Table II-50. p. 11-79,

959 Nelsn, P AA Tr. Vol. n, 239 (provders may suggest that vaults offer some additional protection for the
decead and consumers pay money to get thi additional protection).
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exenditures on OBCs may not have fallen since 1984. Record evidence alo shows that
mirepresentations regarding the need for OBCs are stil occurrng, and that some, funeral

providers stil mirepresent the preservative and protective value of those containers. The staff
thus concludes that, on balance, the record evidence support retention of the OBC disclosure

proviion.

In order to make the Rule read more easily and to prevent unnecessary confion, however
the sta recommends that the wording of the Rule be altered slightly and that a sentence be
added to the proviion to permt providers to delete the phrase "in most areas..." if no state or
local law requires the OBC.96 The modified disclosure provision would read as follows:

To prevent thi deceptive act or practice, funeral providers must place the following
disclosure on the outer burial container price lit, required by 453.2(b)(3)(ii), or, if the
prices of outer burial containers are listed on the general price list, required by
453.2(b)( 4), in immediate conjunction with those prices: "In must areas of the country,

state or local law does not require that you buy a container to suround the casket in the
grave. However, many cemeteries require that you have such a container so that the
grave will not sink in. Either a grave liner or a burial vault will satisfy these
requirements. The phrase "in most areas of the country" need not be included in this

osure if state or he area(s) where the funeral provider does business

does not require a container to surround the casket in the grave. (new sentence
underscored).

6. Legal and Cemetery Requirements

Section 453.3( d) of the Rule prohibits fueral providers from makg mirepresentations to
consumers that there are legal requirements makig the purchase of good and servces a
necessity. This section also applies to any misrepresentations concerng allegeQ requirements of
cemeteries or crematories for the purchase of merchandise or servces. A violation of this section
would occur, for exmple, if a funeral provider told a consumer that state law requires embalming
or a casket for cremation where it does not, or that a cemetery requires an outer burial container
when such is not the case. In order to deter thi tye of conduct, this section requires a provider
to describe any requirement to purchase any funeral goods or servces because of a legal
cemetery, or crematory requirement in wrting on the statement of goods and servces selected
provided to the consumer at the arrangements conference. 

..-

No rulemakig part presented evidence for the record suggesting changes to 453.3( d). The
record does contain evdence, however, that these tyes of mirepresentations stil occur. For
example, 7% of the 1987 RS respondents who bought a casket for cremation said that they were
told the purchase was a necesity, and 16% of the respondents reported that the provider may
have made various misrepresentations concerning the necessity for embalming.

961 The RS data

further indicates that 18% of the respondents were told that an outer burial container was

96 This 
addition is similar to the change made to the embalming dislosure provsion; see IILE.3 supra.

"1 R- 2 data tape. The RS resultS als indicate that almost all of the consumers who were told that embalming
or caketS were required for a cremation did make thos purchas Id.
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requied by law.96 An AA analysis of 210 consumer complaints fied with the FTC found
that 6% of these complaints concerned possible misrepresentation of legal requirements.

In light of the available evidence indicating the continuation of misrepresentations of legal,
cemetery, or crematory requirements, the staff can find no basis for repeal or modification. The
staff therefore recommends no changes to

4533(d).

7. Preservative and Protective Value Claim

Section 453.3( e) of the Rule prohibits funeral providers from representing that certai funeral

goods lInd servces, such as caskets, outer burial containers, or embalming, have protective or
preservative qualities that will delay natural decomposition of the body for a long- term or
indefite time. Providers are also prohibited from claiming that these goods and servces will
protect the body from gravesite substances, when such is not the case.

No rulemaking party presented evidence for the record suggesting that changes to 453.3( e)

are necessary. Empircal evidence, however, shows that the misrepresentations prohibited by this
proviion are stil occurrig. The Gallup Study results indicate that 30% of the survey participants
who purchased a casket and received product inormation reported that they were told by the
funeral diector that the casket had protective features that would help preserve the body
indefitely;96 about 30% who purchased a liner or vault and received product information
also reported they were told that the grave liner or burial vault would help preserve the body for
an indefite time.

The staff concludes in light of the evidence that there is no record basis to warrant the
amendment or repeal of 453.3(e).

8. Cash Advance Disclosure Language

Introducton

Section 453.2(b)( 4)(i)(D) of the Rule requires that funeral providers disclose on their GPLs
the fact that those lists do not include prices for various "cash advance"96 items that providers

..-

.., R- 2 at Table II- , p. II-79.

96 R-
17 at 21.

.. Colanto, HX-6 at Exibit B, p. 2; Tr. Vol. II, 58.

96 Id.

.. 

Section 453.1(c) of the Rule presently defines "cah advnce items " as:

any item of servce or merchandis described to a purchasr as a cah advance

" "

accommodation

" "

cash
disbursment," or similar term. A cah advance item is als any item obtained from a tbird part and paid for by
the funeral proder on the purchasr s behalf. Cah advance items may include, but are not limited to, the

(continued..
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often obtai from thid pares on the consumer s behalf 967 The required disclosure further
states that prices for those items wi be lited on the provider s bil or the statement of goods and
servces selected. Section 453.3(f)(2) furtherrequires that providers who charge for or receive a

rebate, commission or trade discount for obtaining a third-party item disclose the following
statement on the GPL imediately after the cash advances disclosure just mentioned: "
charge you for our servces in buying these items."

These requied GPL disclosures were intended to serve the purpose of alerting consumers to
undisclosed mark-ups of items obtained by providers from thid parties when consumers believe

that those items are provided at no cost.

Repe or Modfy Disclosur Laguge

In its intial report, the staff recognized that it could be beneficial to make some changes in
the Rule regarding cash advance disclosures. Specifcally, the staf found that:

No evidence has yet been received to indicate that thi tye of disclosure regarding third-

party items is less important now than when the Rule was promulgated. (citation omittedJ
However, based on our overall review of the Rule s proviions, the utilty of these

proviions requirg such disclosure on the GPL may be questioned as unnecessarily
contributing to the lengthy and potentially confusing aray of inormation on the GPL.
Estimated prices for cash advance items must currently be included on the statement of

goods and services selected; it may be suffcient to protect consumers to require that the
disclosure that providers mark-up those items be placed on that statement as well.

The staff als saw some merit in changig the mark-up disclosure to read: "We charge you
for our servce in obtaining (specif items)," as opposed to "We charge you for our servces in
buyig these items. .e70

(...

continued) 

..-

followg items: Cemetery or crematory servce; pallbearers; public trponation; clergy 1rraa; flowers;

muscian or singers; nurs; obituar notices; grtuities and death certcates

96 Th sectioo currently provdes tbat the GPL must coota the followg informtion:

(D) In imediate conjunction witb tbe price dislosure reuird by paragrph (b)(4)(ii) of this section, the

statement: "T lit doe not include prices for cenain items tbat you may ask us to buy for you, such as cemetery
or crmatory servce, flowers, and newpaper notice The price for thos items will be show on your bill or the
statement desbing the funeral goo and servces you selected."

.. R- S at 42278-79,

... R- 2 at 1OJ.

970 ld. 
at 108.



The NFA advocates repeal of these provisions.
97 The NFA argues that the proviions

were based on the theory that, if consumers were informed about mark-ups, they would refue to
buy cash advance items. me NFDA assert , however, that "the level of cash advances has
increased, not decreased, thereby showing that consumers are not affected one way or the other
by t e diclosure. "972

Alternatively, if the cash advance proviions are not repealed, the NFA support the stafs
suggested modifcations of the Rule to move the 453.3(f)(2) mark-up disclosure from the GPL
to the fial statement with the amendment that it need only list those items that are actually
marked up. "If not repealed, it makes sense to place the disclosure on the itemized statement
rather than on the GPL, and the items should be specifically listed. . ."973 According to the

NFA, having the disclosure on the GPL implies that funeral directors charge for all such items
when, in fact, many funeral directors will only charge for obtaining certain goods or services.

The record contains little evidence on the effects of the cash advance disclosures. The
NFA provided no statistical or testimonial evidence to support its recommendation for repeaL
The results of one survey submitted for the record, however, indicate that 69% of consumers
reported their belief that federal law does not require providers to inform consumers that they
charge a mark-up for cash advance items.975 The staff, however, is sympathetic to the burden
imposed on providers by the requirement to diclose more information on the GPL than
necessary, and to concern that the required mark-up language unnecessarily may lead consumers
to miunderstand what items are marked-up or providers to charge mark-ups on all items.

The disclosure required by 453.2(b)( 4)(i)(D) that the GPL does not include litings for cash
advance items seems unneceary, in the stafs view, because the prices (or price estimates) for
those items fit appear on the , fial statement under the Rule. Deleting that disclosure and
movig the mark-up disclosure required by 453.3(f)(2) to the fial statement would thus appear
to give consumers adequate notice of mark-ups so that consumers could stil arrange for cash
advance items if they so choose. Given evdence that providers do not mark up all cash advances
changing the language of the mark-up disclosure would alleviate the concern that the current
disclosure is misleading and may cause unnecesar across-the-board mark-ups for cash advances.

The staff thus recommends that the Commission delete 453.2(b)(4)(i)(D) and amend
453.3(f)(2) to read as follows:

-.-

971 R-G-6 (Commenl) al 72-73.

!J 
Id. See alo 9 (Findings) al 132 ("1e cah advce dislosure has had no effect on the level of cah

advance purchas that consumers make through funeral directors

973 R-G-6' at 123.

974 Id.

975 Soulas, HX-76 at 3.
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To prevent these deceptive acts or practices, funeral providers must place the following
sentence in the itemied statement of funeral goods and servces selected, in ipediate
conjunction with the list of itemized cash .advance items required by

453.2(b)(5)(i)(B): "We charge you for our servces in ng or arranging for (specify

h advance items)," if the funeral provider makes a charge' upon , or receives and retain
a rebate, commion or trade or volume discount upon a cash advance item. (new
language emphasized)

In addition, the current defmition of a cash advance item does not include all cash advance
transactions that may include undisclosed price mark-ups. To close th unintentional gap, the
staff further recommends that the defition of a cash advance item in 453.1 (c) be exended to

include the followig language:

. . . A cash advance item is also any item obtained from a third party by the funeral
provider on the purchaser s behalf, or arranged for by the funeral provider to be directly
supplied part to t!:e purchaser. whether paid for by the funeral provider or the
purchaser. . . . (new language emphasized).

This proposed exension of the defition of cash advance item addresses the situation where a
funeral director acts as a conduit between the third part and the consumer and serves to prevent
price mark-ups in those situations from escaping the Rule s diclosure requirements.

F. Tyig Arangements

Intructon

One of the major fidings durig the intial rulemakig proceeding was that funeral providers,

through tyg arrangements, unfairly denied consumers the opportunity to freely, choose the goods
and servces they desired. 976 By offering to make funeral arrangements only in pre-determned

packages, funeral providers tied their offerigs together, thus denyig consumers a meaningful

choice among available offerings.977

Section 453.4 of the Rule codifies the Rule s anti-tyng requirements. Section 453.4(b)

prohibits funeral providers from conditioning the purchase of any item on the purchase of another
item, unless the condition is imposed by law or permtted by the Rule.

978 Secti 53.4(a)

prohibits funeral providers who arrange direct cremations and crematories thaHe funeral goods
from requirg consumers to purchase a casket for a direct cremation.979

976 R-
5 at 42260.

Id. at 42279-4222.

978 Generally, the Rule permIts funeral providers to condition purchas on: (1) the payment of a professional

servce fee (9 453.2(b)(4)(iii)(C)); and (2) the selection of embalming, when it is a "pracncal necessity" (9 453.3(a)(2)(i)).

97 
Section 453. 1(g) defies a crematory as any persn, partnership or corpration that perform cremation and sells

funeral goo.
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Most of the partcipants that .offered specific evidence on thi proviion of the Rule centered
their concern on so-called "casket handling fees," an issue addressed separately in section Il.
of thi report. This section thus briefly summarizes the eVidence presented earlier in the report
an whether the Rule s general itemiztion and casket for cremation proviions warrant retention
or repeal.

1. General Anti-tyg Proviian

Intruction

Section 453.4(b) of the Rule is a general tyng arrangement prohibition. It prohibits funeral
providers from conditioning (tyng) the furnishing of one product upan the purchase of another
product, unless the tie- in is required by law or is a practical necessity.98 The Commission

designed this proviion to arrest the industry practice of marketing funeral goods and servces only
in packages or bundles.".' The Commission determined that a significant number of funeral
providers required consumers to purchase, and pay for, a full package funeral servce even though
they may not have wanted or used all of the purchased items. The purpose of this proviion
is to permt consumers to purchase only those items they want or need.983 To prevent such
tying arrangements, and to inform consumers .of their options 453.4(b )(2) requires funeral

providers to disclose in the GPL and the statement of funeral goads and servces selected that
consumers need only choose and pay for those items that they desire or that are required.

Position of the Parties

Participants in the mandatory review spent little time discussing the merits of the general anti-
tyg proviion. None of the major participants claimed that signifcant numbers of funeral
providers continue to require consumers to purchase funeral goods and servces in pre-bundled
packages. However, the NFDA and NSM argued that the general tyrig prbvision is not needed
because it provides no benefits to consumers; those groups maintained that consumers who opt
for burial, as opposed to cremation, appear to purchase the same quantity of goods now that they
purchased prior to the Rule, and that consumers have not spent less under the Rule.98 The

NSM further argued that the itemiation requirement has precipitated substantial costs because

.. An exmple of a tie-in required by law is when state law requires embalming for interstate shipping. In this
situation, the funeral provder may require the purcha of embalmg as a condition of shipping the remains. An
exmple of a tle.in tbat is a practical necity is where the consumer wants a viewg of the remains for seeral days and
the funera proder reasnably determes that embalming is needed to help presrve tbe remain. In this situation, the
funeral proder may require the purcha of embalming as a condllion of arrnging the viitation.

.., R- 5 at 4221.

98 Id.

98 
Id. at 42279.

.. R- 9 at 57- , 65-6; R-G-6 at 69, 112-119,
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funeral providers must hie accountants to track the costs of components, hie attorneys to review
lists, and train staff.98 

The AA, in contrast to the industry group position, urged that the Commission maintain

the itemiation requirement. The AA makes that recommendation based on its findings that:
(1) compliance with, and consumer awareness of, the Rule s itemization requirements is low; (2)

consumers value itemied price inormation; and (3) itemition imposes miimal costs on

providers. The AA concluded that itemiation benefits consumers, but is not suffciently in
place in the market to fully realize its effects; those benefits will increase over time as compliance
and consumer awarenes increase.

Evidence on Effec of Itemiztion

Empirical and testimonial evidence presented earlier in thi report indicates, on balance, that

the Rule s "unbundlig" requirement appears to .be providing pro-competitive and informational
benefits to consumers that outweigh the Rule s costs, and that those benefits are likely to increase
over time as industry compliance with, and consumer awareness of, the Rule s requirements

increase.987

That evidence does not support a conclusion that receipt of the Rule-required price lits
directly results in reduced consumer exenditures. The evidence, however, does establish that a
signcantly greater proportion of consumers since 1981 are receiving some form of price
inormation early in the funeral transaction; consumers use that information to spend less for
their arrangements. The evidence further shows that at least some consumers are purchasing

fewer funeral items and less-expensive servces than they did before mandatory itemization, and

that consumers are increasingly choosing low-cost providers where they exit and seekig
comparative price inormation where it is available. The evdence further indicates that those
benefits may not be greater at this time due to low overall industry Rule compliance; price
competition and consumer awareness of the funeral transaction. Other evidence indicates that
the Rule has directly encouraged cemeteries and other third-part casket sellers to enter the
market in competition with exiting funeral providers, and that many consumers will purchase
competitively-priced caskets from those sellers where they are extant. The evidence indicates that
the emerging competition in the casket market is impeded by many providers ' imposition of so-
called "casket handling fees" on consumers who purchase third-part caskets.

..-

Staff Conclusions

The Commiion designed the price lists, telephone diclosures and wrtten disclosures 
foster informed consumer choice. The foundation of consumer choice under the Rule is the right
to purchase only those items the consumer wants or needs, and to decline other items. Thus, for

90 
3 at 53.

98 R.
lI at 106- 114,

9f 
See the disussion at sections II.A. , and III.C supr.
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any of the Rule s features to work, consumers must be asured that they can decline unwanted
items. It seems clear that the "unbundling" r rement of 453.4 is the cru of the Rule.

The staff concludes based on its review of the evidence that the anti- tying provision is
essential to the operation of the Rule and warrants retention.

The evdence on compliance and the imposition of so-clled "casket handling fees
demonstrate that industry practices that hider consumer choice in thi market persist.
Opponents of itemition proclaim that "forced unbundling" has provided no benefits. However,
the record contains evidence that at least some consumers are buyig less than they did before
mandatory itemization, and that the Rule has spawned at least some increased price competition
in the sale of caskets. Given the low overall compliance with key provisions of the Rule
documented in the record, the staff finds that it would be premature to conclude that consumers
wi not continue to benefit from itemization. On that basis, the staff recommends that the
Commision retain Section 453.4(b) of the Rule.

The staff also recommends a slight modification to a provision designed to enforce the Rule
anti-tyng proviions. Section 453.4(b )(2)(i)(B) requires that a funeral provider:

(p )lace the following disclosure on the statement of funeral goods and servces selected
requied by 453.2(b )(5)(ii): "Charges are only for those items that are used. If we are
requied by law to use any items, we will explain the reasons in wrting below.

The purose for thi proviion was to inform consumers, before they sign the funeral contract,
that they may only be charged for those items selected or for items that are required by law. If
purchases are required by law or otherwe, thi proviion further provides consumers with an
exlanation in wrting, together with the reason the requirement applies to t)1eir selections. The
proviion should provide consumers with a fmal remider that they need- only pay for items that
they have selected.

The staff recommends that the language of the required disclosure be modified slightly in
order to clarify that purpose. As modified, the proviion would read:

(p )lace the following disclosure in the statement of funeral goods and servces selected
required by 453.2(b)(5)(ii): "Charges are only for those items that u selected or that

are required. If we are required by law or bv a cemetery or cremar to use any items,

we wi explain the reasons in wrting below. (new language emphasized)

Th proposed change would clari for consumers the origial purpose of the proviion. It alerts
consumers that they may only be charged for the goods and servces that they choose or that are
required.

2. Caskets for Cremation

98 R- S at 42292 ("Section 453.4(b), tbe 'optional purchas ' provion. ensures that consumers can make use of
such price information by makig a deciion to decline ,tems which they do not wih to purcha'
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Intruction

Section 453.4 of the Funeral Rule addresses the funeral industry practice of requiring
consumers to purchase funeral goods and servce in pre-arranged packages. Section 453.4(a)(1)
is a specifc tyng proviion. It prohibits funeral providers and crematories from requiring that
consumers purchase a casket other than an unfinihed wood box for use in a direct cremation.
Section 453.4(a)(2) of the Rule requires funeral providers who arange direct cremations to offer
for sale unfhed wood boxes or alternative containers for use in direct cremations. The
Commion designed these Rule proviions to shield consumers from having to purchase finihed
caskets for direct cremation simply because inexpensive alternatives are unavailable at the funeral
home.989 Participants in the proceeding did not offer much wrtten or oral evidence on
whether the Commission ought to repeal or modif the casket for cremation proviion. The
NFA commented, however, that "forced unbundling" has failed to provide benefits because
consumers have not purchased unneeded caskets for cremation as a result of misrepresentation or
otherwe.99 
Evidence on Casket for Cremation Purchases

Empircal record evidence indicates that consumers purchased fewer caskets for cremation in
1987 than in 1981 , including "unneeded" caskets for cremation, and that most purchases of those
unneeded caskets in both years were probably caused by provider mirepresentations.

Comparion of the Baseline and Replication Study data indicate that the proportion of
cremation buyers selecting a casket declied from 34% in 1981 to 19% in 1987.991

That data also establishes that "unneeded" purchases of caskets for cremation occurred in
both 1981 and 1987, but that the proportion of those unnecesary selections declined in 1987.
Eighty-four consumers in 1981 and 98 people in 1987 purchased a cremation witbor-wthout a
memorial servce.99 The purchase of a casket in these circumstances would appear to be
unnecessary because the body is not present during the servce and is cremated rather than
buried. Nonetheless, the data shows that in these cases 9 consumers purchased caskets in 1981

and 2 got caskets in 1987.
993 Thus , in 1981 , 9 of 84, or 11% , purchased caskets for cremation

..-

98 R- S at 4221. The Commion reasned that few consumers woull! remov the decl!d from a funeral
home becaus the funeral proder doe not offer alterntive contaers. Even if funeral provders did not require
consumers to purcha cakets for direc cremation, if the onl contaners that provders sold were cakets consumers
would be compelled to purcha them. To ensure that alterntiv cootaers are available, the Commision mandated
that funera providers who offer direct crmation als offer an aUerntive contaer or unfnihed woo bo

.. R- 9 at 8O-S2; R-G-6 at 111-112

991 
Compare 3 at Table 3, p. 23 with 2 at Table il-4

, p. 

il-

99 R- 2 and R- 3 data tapes, Q. 9,

993 
Id. at Qs. 36 and 40.

(continued... )
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servces that should not have required that item.
difference is statistically signifcant.

That figure declied in 1987 to 2% , and the

Finally, those data also show that in all but one instance consumers who were told by the
provider that a casket was required for cremation, in an inappropriate cremation case, purchased
one, - 8 of 9 in 1981 and 2 of 2 in 1987.

995

Sta Conclusion

The staff concludes based on its review of the evidence that Section 453A(a) of the Rule
warrants retention because it has provided signifcant benefits to consumers. Substantial empirical
evidence indicates that consumers are purchasing fewer caskets for cremation, including
unneeded" caskets, than they did prior to the Rule, and further shows that casket for cremation

mirepresentations that resulted in unnecessary casket purchases have declined in that period. 
part presented evidence that the casket for cremation provision imposes undue costs on
providers, other than that associated with the requirement to disclose to consumers that
unfinished wood boxes" may be used for cremation when they may be unavailable. The staff in

section III.EA. has recommended Rule amendments to alleviate that burden.

G. Embalmng Without Prior Approval

Purpose and Requirements

The Rule s general embalmg requirement prohibits funeral providers from embalming for a
fee without obtaing prior expres approval from a family member or other authoried
person.99 That proviion does not prohibit unauthoried embalming per se, but precludes

continued)
The NFA and NSM in their Propod FIndings dispute that finding on the ground that the numbers indicated do

nO! match the reponed instances of caket for cremation purchas in the 1981 study. R- 9 at 82. However, analysis
of that argument by tbe BE staf show that tbe NFDA and NSM analyis is incorrect use tbey failed to cbeck
whether the respondents who said that they "arrnged" a cremation with a caket servce als reported that they
purchad" a caket. The result is that of tbos 44 cremation buyers in 1981 wbo said tbat tbey bought a caket, onl 35

reponed tbat tbey purchad a caket for a cremation servce tht involved one, leavig nine caket purcbass for those
who arged simpler cremations that should not bave required a caket, as stated in the tex.

99 See 5 (Staff Rebuttal) at 9.

90 R- 2 and R- 3 data tape, Question 52

.. 

453.5(a)(2) (providers must use tbe terms "embalm " or "embalming" in seeking consumers ' prior approval),

The Commision recognized that the majority of consumers want embalming because of their intent to have a
traditional funeral with viewing and viitation, whicb arrngemento require embalming as a practical necessity. It thus cat
the unfair acts or practices in the alternative: embalming for a fee is unfir unles at least one of the three listed
conditions is met. R- 5 at 422.
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providers from chargig a fee for such servces.
997 Section 453.5(a)(I) excepts providers from

thi basic requirement if state or local law requires embalmng in a particular case:, such as where

death occurs from certain communicable diseases, or removal onhe body involves interstate

transportation. Section 453.5(a)(3) further excepts providers who exercise "due dilgence " but

who are unable to contact the family or an authoried person before embalming is performed, if

the provider has no reason to believe that the family does not want embalming and the provider
obtai subsequent approval. That section also requires providers who seek such approval to first
disclose that embalming (expresly so described) has been performed, but that no fee wi be

charged if an arangement that would not require embalming, such as direct cremation or
imediate bural, is selected. The Rule permts providers to infer approval and charge a fee if

the famiy then selects an arrangement requirig embalmg.

Section 453.5(b) is designed to help prevent charges for embalming where the Rule prohibits
them by requirig providers to place a disclosure on the final bil or agreement. The disclosure

inform consumers of their right to decline payment for embalming established by 453.5(a) of

the Rule. The disclosure also must state that if a fee is charged for embalming, a wrtten
explanation will appear on the final bil.

-1'

These Rule proviions are designed to prevent substantial economic and emotional injury to
consumers who might declie embalming servces if they were given an inormed choice. The

proviion is based on the Commision s conclusions (as well as industry s acknowledgment) that

providers generally did not seek prior approval before they performed embalmg, and that a
substantial number of consumers would have declined the servce on personal or religious
grounds, or from a desire for a less elaborate or les expensive funeral servce that would not
neceariy have required embalmg.

The Commion in drawig those conclusions rejected funeral provider arguments that
consumers virtually always desire embalg, and that it would be offensive to ask a family about
embalg because the subject is repulsive to them. The Commission found that many consumers
who do not want embalming would decline it given the option, and that many consumers do not
give " implied" embalming permission by authoring removal of the deceased. The Commission

further determined that it is unreasonable to expect consumers to affrmatively decline embalming

during the intial contact with the funeral home, given their lack of prior experience with, and

knowledge about, the funeral transaction.99 Finally, the Commision concluded that consumers
generaly are able and wig to give exress permion to embalm, and that, eVl if some

WI The CotJion stated in the SBP that "chargig a buyer for goo and servces which the buyer did not agree
to huy plaily violates estahlished priciples of public policy found in fundamental levels of contract law." R- S at

422.
99 R- S at 4222-83, The Commision found that embalming is the "necessry predicate" to the sale of a

traditional funeral" (viewng with an open-cket funeral servce involving a caket, burial clothes and other servces and

facilities of the funeral home). Id. at 4223.

99 
Id. at 422.
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consumers might be offended, that is not a justifable basis to refuse to ask the question at al --
others who would declie if asked would thereby be subjected to the embalming exense.

Some ANPR commenters, however, advocated eliminating the prior embalming approval
requirement because it is often diffcult to comply with. The Commission in the NPR thus sought
comment on the degree and prevalence of those alleged difficulties, and whether, if at all, they
have adversely affected the proviion of funeral goods and servces to consumers. 1001 The staff

in thi section of its report review that and other evidence to determe whether the requirement
that providers seek to obtain exres prior approval for embalmg servces warrants retention
repeal or modification.

Position of the Rulemakig Partes

The NFDA and NSM in their Proposed Findings advocated that the requirement that
providers ' must seek to obtain express prior permission for embalming in all cases harms
consumers without providing the economic benefits predicted by the Commission. Those groups
reasoned that: (1) no record evidence indicates that the Rule influences consumers to decline
embalming servces, or that consumers suffer emotional injury from unwanted embalming; (2) civil
law and marketplace forces protect consumers from unwanted embalming; (3) the requirement's
inexibilty in mandating that providers seek permsion in all cases causes unnecessary emotional
distres for many consumers and can result in unsatisfactory embalg servces because of the
resulting delays; and (4) the requirement s "due diligence" (exigent circumstances) exception is not
commonly understood by providers and does not provide enough flexibility to avoid compliance or
satisfactory embalmg difculties. OO The NFA and NSM concluded that, if the Rule is
retained, its requirement to obtain prior embalmig permiion should be modified to require that
permion be obtained "either prior or subsequent to the embalmig. ,,1()03 The 

groups thussuggested that the proviion be amended to read as follows: 
453. Servces provided without prior approval

(a) Unfair or Deceptive Acts or Practices. In selling or offerig to sell funeral goods or
funeral servces to the public, it is an unfair or deceptive act or practice for any funeral
provider to embalm a deceased human body for a fee unless:

, (1) State or local law or regulation requires embaling in the parti9lr circumstances
regardless of any funeral choice which the famiy might make, or

100 Id.

1001 R-
1 at 19870 (Queslion 15.

100 R- 9 at 85-8. 96- 108, See a/so 3 (NSM Comment) at 50.51 and R-G-6 (NFDA Commem) m 85-89,
The FDSA of Chicago in its Comment mirrored the NFDA-NSM concern and recommendmion , as did Mr, Hahn of theFFA R- 5 at 22-23; and Hahn, Tr. Vol. II, 670 (requirement should be removed because there were very few
complaints about it before the Rule, but there are now).

100 R-
9 at 230.
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(2) Approval for embalg (expressly using the word "embalmg ) has been obtained from a

family member or other authoried person. In seeking approval, the funeral provider must disclose
that embalmig is among the goods and servces for which a charge is made. 

, 00

The AA, in contrast to the industry view, argued that the record evidence does not
support repeal or revion of the Rule s prior approval requirement. The AA reached that

determation based on its findings that industry compliance with that proviion and consumers

awarenes of their abilty to declie embalming appear to be low, and that consumers ' sensitivity

, and providers ' burden associated with, exress prior permsion are not as great as that alleged

by the NFA and NSM. The AA thus concluded that it is premature to judge the costs and
benefits of the prior approval proviion, and that removal of that proviion would result in
increased unauthoried embalming and irreversible consumer loss. '00

Evidence of Compliance Diffculties

Funeral director witnesses for the NFDA, NSM and other provider groups offered testimonial
evidence that the requirement to seek prior approval in all cases can cause unnecessary consumer

distress and dissatisfaction with embalming services. Some of these witnesses stated that
requesting embalming permsion soon after a death can be particularly upsetting to consumers
because of the use of the term "embalmg," or because the request interferes with consumers
common fit reaction to death -. denial. OO These and other witneses testified that delays in

embalming, caused by providers ' inabilty to locate the family or their election not to seek
permsion at late night hours, may cause unsatisfactory cosmetic embalming results, consumer
dissatisfaction and health problems; embalmig shortly after death, usually within six hours, is

necessar to avoid these diffculties where refrgeration is unavailable. '007 Although

100 
Id. at 230-231.

100 R- ll at 121- 126, 152-153; R- 17 at 52 and Exbit 2.

..-

100 See , e.

g., 

Hennes, FDSA, Tr. Vol. II, 986987, 1027 (a lot of famileS do not know why they are being asked
about "embalming ); Sim, for NFDA, Tr. Vol II, 449-450, (dislosure that the FTC Rule required asking for

embalmg pennion angered and stred mother shortly after her chid wa hit by a ca); Yurs, for NFDA, Tr. Vol. II,

520-522 (time af denil is nat when you wat to ask about embalmig because familes are too emotional to

comprehend); Nicker, Illiois FDA, R- 1 at 1, 5 (diffcult to ask for and abtain pennion becaus it s so son after

death); and Franzen, Wis. FDA, Tr. Vo!. II, 819 (unweldy to get pennion immediately after death).

100 Hacker. President, NFDA, HX-111 at 8-9, Tr. Vo!. II, 140 (consumer distisfaction results from less than

satisfactory embalming services, which sometimes has to be done immediately, or at least within three hours or so, to

achieve most effective casmetic results); Simms. HX-42 at 8-9, Tr. Vol. II, 467-4 (telephane calls ta request permtssion

fram the elderly at 2:00 a.m, are diffcult and aften ill-advised. but embaiming within SIX hours IS necessry for competent

embalmmg and avmdance af bacterial problems); Yurs, Tr. Val. II, 514- , 521-522 (embalming within six hours is

requlCed La avaid bacterial problems, disolnration and possibility of swellng, but often can not locte family to request

permisian, and must wait far them to contact provder); and Hennes, Tr. Va!. II, 99- 100 (profesional apmion that

the soner embalming is performed the better the reults).
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refrgeration avoids embalmg diculties caused by delays, witnesses continued, those facilities
generally are not available to providers in rural, or even l.rban, areas. 1008 '

Those and other witnesses also provided testimonial evidence that the compliance diffculties
just described occur with some frequency. Timothy Simm, appearing on behalf of the NFDA,
testied that members of the Ilois Funeral Directors As' n. unanimously responded at various
meetings that the prior approval requirement is an "undue burden on the funeral industry. ""XJ

Wendell Hahn, in summarig comments received from hi provider clients and their customers
stated that 'both funeral providers and families have remarked to us how ' unprofessional and
untimely' such (prior approval) requests have been " due to the cause, time and place of death, as
well as Ihe difficulty of locating the proper relative for permsion. o Wiliam Hocker, the
NFDA President, also suggested that there are "a significant amount of times when it gets very
difcult to get prior permission to embalm that causes us a good deal of discomfort. "'O"

Finally, provider witnesses offered testimonial evidence that those compliance problems are
largely unnecessary, but are unavoidable under the Rule. Morr Nilsen and Mr. Hocker testified
to the potentially greater civil liability facing providers for unwanted embalming services. 012

Mr. Hocker and other funeral directors also stated that providers in many cases need not even
raise the subject of embalming directly because they will know from the family s choice of funeral
servce whether embalg is desired. 'O'3 ' Several funeral director witnesses concluded
however, that the Rule s "due dilgence" (exgent circumstances) exception to the prior approval

tOO Yurs, Tr. Vol. II, 513, 561 (refrgeration for 24 hours generall wi nOl crate embalming problems. but many
hospita in smail communities do nOl have such facilities); Simms, Tr. Vol. II, 455 (none of the funerai homes and one
of three hospitais in Rockford, Il, pop. 150 000, have refrgeration); Dr. Reveley, former funeral director, Tr. Vol. Il
891 (few provders have refrgeration, though more now than fie years ago); Farrow, Exec. Dir., Tx. Funeral Servce
Commision, Tr. Vol. II, 583 (refrgerallon often unavailable in very small. rural communities); and Henness, HX-61 ar
9 (refrigeration nOl widely usd in Chicago metro area).

Refrigerarion is a commercilly-available technology for the short-term presrvation of remains. widely used by
coroners' offces. Whether or nOl funeral homes make refrgeration availahle appears to be an indivIdual business
deciion.

..-

tOO Tr. Vol. II, 46.

t010 Tr. Vol. II, 669-670. Mr. Ha remarke that FFA receives about 53 00 of thes "Family Survey
instruments anually, but proded no figures or docmentation concerng the surveyor the number of provder or
family 'complaints" he referred to ID his tesllmony.

1011 Tr. Vol. II, 140.

IOU Niisen Tr. Vol. II, 1465-
1467 (very large cil liability, and nOl los of fees under the Rule. is the deciding faclOr

in whether a provider can embalm rcmains); and Hocker

, !--

ill at 9, Tr. Vol. II , 1404 (providers will seek prior
permisiOn in cas where they can not otherwise determine that consumers want embalming or that the law requires it
because of the liability they face if an unwanted embalming results in emOlional inJury),

1013 !--
ill at 8; Henness, HX-61 at 9. Tr. Vol. II, 102; Piersn, R- I at 4; BOIlmer, Tr. Vol. II, 1290; and

FDSA, R- 5 at 23.
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requirement does not give them suffcient flexbilty to avoid unnecessary offense to families and

delays in embalmg. '014

Funeral providers, consumer representatives, state offcials and other witnesses provided
contrary testimonial evidence that the Rule s prior approval proviion does not raise legitimate or
prevalent compliance concern, as suggested by the evidence just summaried. Several funeral

providers, includig many of those mentioned above, agreed with the priciple that the decision
to embalm should be made by the funeral consumer.

o15 Simiarly, funeral directors and other

witneses stated for the record that providers ' obligation to request prior approval for embalming
does not offend consumers generally and does not unduly burden a signcant number of funeral

directors. 6 Empirical evdence presented by the AA further indicated that 75% of the
782 "Excel" survey respondents reported that providers should be required to obtain permission
from the family before embalming.

'017

1014 Simms, Tr. Vol. II, 454, 475, 508 (can nOi determine whether "dilgent efforts" means provider can decline to

seek permion at 2:00 3.m. in order to embalm as son as poible or can embalm for a fee when no one is available

for 18-20 hours after a death); Hocker, Tr. Vol. 11. 1490- 1491 (proviion does nOi help in providers ' decision whether or

001 to embalm when the family is unavailable; would help a 101 if Rule permitted embalming for a fee without prior
approvl where the provider made diligenl effort to obtain it bUI was unsuccessful); Yurs, Tr. Vol. II , 561-562 (proviion

crles problems becaus it requires tbat provders seek permision immediately upon death, but the sensitively proper

time to do so may be later); Jobnn, NSM, Tr. Vol. I, 749 (needs to be some consideration of the fact that the Rule is
inexble in requirng that provders seek prior permision in al ca, even though embaiming is a delicate matter);

Hennes, Tr. Vol. II. 1002 (Rule doe not gie much latitude where family can nOi be reached for 15 hours; we

probably take more latitude than we are allowd to); and Franzen , Tr. Vol. II, 818 19 (need to take account of the fact

that permison should be obtained as son as practicable, but nOi necely immediately).

1015 Hocker
, Tr. Vol. il, 140, 1490- 1491 (but cert situations are dicult); Simms, Tr. Vol. II, 465 (except in

extordiar ca ); Yurs, Tr. Vol. II, 558; F.rn, Tr. Vol. II, 818; Jobnn, Tr. VoL I, 749; and Hunter. Chmn,

Tex Funeral Servce Commion, Tr. Vol. il, 582 584. .
LOt6 See , e, funeral directors: Hocker, Tr. Vol. II, 140 (many NFDA members. the witness included, do not find

compliance diffcult; really have to ask anywy to avoid civ liability); Henness, Tr. Vol. II, 1001 (if crm nOi get prior

verbal permision, then checks records for past family choices, makes a professional decision, and gets wrtten

authorition later or does not charge a fee); Niln, Tr. Vol. III, 146 Gust waits to call the nex day for permision

when there s a death late at night; requirement protects provders frm liability and is a goo busines practice); BOIimer

Tr. Vol. il, 1318 (has no problem obtaining prior permion with er 60 embalmings annually); Krause. Tr. Vol. II,

23- , 46 (difcult at fit to learn hnw to ask, but no problem nnw); Peebles, Tr. Vol. II, 1560 (consumers npt offended

when request is done properly); Starks, Tr. Vol. II, 389 (no problem with requirement, but is unco1nrtable with it);

Purdy, CAA, Tr. Vol. II, 173-174 (though it can be dicult, its a goo busines practice andi great problem at hi
21 funera homes and should be retained); and Longm, R- 2 at 5 (no problem dunng home removl, and many

hospitals require embag authorition on their bo relea); OIhers: Barnw, ICF/Ln, for AA, HX-1I8 at 14.

Tr. Vol. I, 873 74 (prior approv requirement impo no economic costs on provders); Karklin, funeral consumer, Tr.

Vol. I, 553 (requIrement should stad; regrets mOlher's embalming even though she authoried il); Baskin. consumer
advocte!former Tex Monuary Board member, Tr. VoL II, 144 (consumers nOi offended); Showlter
journlitihospice counslor, Tr. VoL II, 133-134 (request nOi offensive to families; providers can be overly aggressive
and nOt reluctant, in getting permion); Klein, consumer member, NYSFDAB, Tr. Vol. II, 1069 (no complaints from
provders because requirement prOtect them from liability); Rep. Bar, Tr. Vol. II. 1519 (nOt offensive); Buchanan,

CAFS, Tr. Vol. II, 11 15-1116 (some might be offended because of grief, but concern is overblown and nOt generally

true, particularly of members); Carlsn. aurhornecturer, Tr. Vol. I, 526 (nOt offensive); Bennett, clergy, Tr, Vol. I, 354

(death is the real intruder, not embalming permision); and Wenhelmer. NAEL, Tr. Vol. II, 982 (not offensive ID

general).

1017 McFadden. HX (ICR Study) at 4 and Exibit B, Table 016).
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Other provider witneses, includig a recogned embalmg expert, offered testionial
evidence that embalming immediately (within three or six hours) after a decease generally is not
necessary for public health or cosmetic appearance reasons. Mr. Robert Inman, appearing for the
CANA, is recogned by the funeral industry in this country and abroad as an expert in embalming
and the handlig of remains. . Mr. Inan testified that embalming should be performed
witli 18-24 hours after death where refrgeration is unavailable to avoid bacterial and cosmetic
problems; after that time, ditention (swellg) of the remains would make embalming
difcult. 1019 Simarly, Mr. Inan stated for the record that, with the normal skil of an
embalmer, waiting until morng to embalm under most conditions after a death at night would
have no effect on embalmg or the resulting cosmetic appearance of the body, even without
refrgeration. '02 Finally, Mr. Inman suggested that providers in many cases know that they
must wait until the nex day to embalm because most large hospitals and coroners ' offces in
metropolitan areas will not release remains until morning for security reasons; these entities as a
result have refrgeration and storage facilities. '02'

Jack Botimer, a funeral director who performs about 600 embalmings annually, also testified
that proper embalming and health concerns do not require that he perform the procedure
immediately or obtain permission in the middle of the night. '022 He reported that families

tyically give prior permission the next day at the funeral home, or even the day after that when
shipping is involved. 102 Dr. James Reveley, a former funeral director and cremationist, further
reported that the National Centers for Disease Control position is that there is no public health
aspect to embalmg. '024 , Dr. Reveley also expressed his personal conclusion that, as a matter

1018 Mr. In, Secretary of CANA and NFA member, reponed that he is the largest shipper of remains in Nonh
America witb 8 00 call anually (each call tyically involves remov, emhalmng, and transporttion to the airpn). 
addition to !bt sbipping aCtivty, Mr. 'Inman conduct Dr superv 800-90 embalmgs per year for locl. nonhero
Dbio funeral home clients. He ba conduCted hundreds of embalmg semi for funera director asations in this
country and abroad, and ba authored many anicles for funeral publications on proper embalming techniques and
handling of remain. including an embalming "protocl' for funeral home persnnel. See Inman. HX-38 at 1 , Tr. Vol. II,
263-26, 267. No other recognized embalming exn panicipated in the proceeding,

tOI. Tr. Vol. II, 26, 269-270. According to Mr. Inman, prior permision in most ca can be obtalDed within that

period of time. Id. at 262.

IOZO 
Id. at 271.

..-

IOZI 
Id. at 26267. As mentioned earlier, funeral proders agree thaI refrgeration generally eliminates embalming

difculties caused by delays.

Mr. Inman stated thaI about 50% of locl deaths ocr in hospitals, while 75% of deaths that involve shipping
happen there, and funher suggested that funeral direCtors in rural communities may not have acces to refrigeration. Id.
at 26, 26265.

102 Tr. Vol. Il, 1318-1320.

ton Id.

t02 Tr. Vol. II, 889, Dr. Reveley stated that he wa reponing the substance of two converstions he had one week
prior to his testimony witb a Dr. Keiley, chairan of the CDC's Department of Biosfety.

(continued...

213



of public health, embalmg presents more of a health problem than the unembalmed body,
because the procedure exposes funeral home staff and the public to health hazards contained in
the remains. '025

Evidence of Economic and Non-Economic Effects

Empircal data from the Baselie and Replication studies provided evidence that consumers
purchased slightly les embalming servce in 1987 than in 1981. BE staff analysis of the BLS and
RS results indicated that fewer consumers in 1987 selected embalmig than in 1981 as a result of
a 3% increase in the purchase of cremation dispositions (cremations are less likely to involve
embalmg than ground burials).

1026 BE staff, however, did not attribute the rie in the

cremation rate to the Rule, and so concluded that the data do not provide evidence that the Rule
has affected consumers ' embalming selections. '02 Other evidence discussed earlier in Section

B.3, however, suggests that the Rule may have contributed to the increase in cremations.
,02B

Whether or not the Rule contributed to the overall increase in cremations, the study data also
revealed that the proportion of cremation buyers who select embalming has also declined since
1981. That data indicated that 35% (45 of 130) of cremation purchasers in 1981 chose
embalming, whereas 26% (36 of 140) did so in 1987.

'02 The study data further demonstrated

that cremation buyers

' "

uneeded" exenses for embalming have declied since 1981. Eighty-four

consumers in 1981 and 98 people in 1987 purchased a cremation with or without a memorial

102

(._

contiued)
The Commiion in its Statement of Bais.ad Purp recogned that there is 'consderable dispute over the

necessity and effectivenes of embag to prevent the spread of dis.' R- 5 at 42275, n. 155. 
102 ld. at 889-890. Dr. Reveley suggested thai the bet way to avoid bealtb problems is 10 bury or cremate the

undisturbed remains. Id.

IOZ6 HX- I22 at Tables II and IV, pp. 6, 10.

purchasd embalming servces in 1981 and . 1987.
Eighty-three percent and 81 % , respectively, of study respondents

t02 
Id. at n. 16, p. 10. The staff nOtes that one would nOt expct embalming selections to decline for those tWo-

tbids of the study respcndents who purchad open-eket funerals, because embalming is usually';-. ractical necessity

for thos traditional funeral argements

1028 The evdence is mixed concerng the Rule s effect on the cremation rate. The NFA argued that tbe Rule

bas nOt played an impcrtnt role in the steadily increasing cremation rate, becaus the increas began in the early 1970'

and is had prily on cbanging soal and moral values, as well as on the wibes of the deced, and not on price

concern. The CAA argues, in contrat, that the Funera Rule proceedigs, wbich al began in the early 1970' , as

well as the Rule itslf, substantially increasd publicity about the cremation alternative, and that many consumers do
choo cremation basd on price and Other considerations. The CANA als provded evdence that the marketing of
cremation options has dramatically increasd since the Rule s inception. The CANA concluded thar the Rule has
contributed to tbe increas 10 cremarion generally and to the variations in cremation services currenrly being offered. See

20 (CANA Comment) at 7-8, 10- 11; and R- l (CANA Rebuttal Comment and Proposed Findings) at 2. 22.

102 R- 2 (Market Fact Repcrt) al Table 1l-42, p. 1l-67, R- 3 (Basline Repcrt) at Table 3, p. 23, and R-

3 data tape. Questions 36 and 33, respectively. 

.,;
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servce. '03 The purchase of embalg servces in these circumstances would appear to be
unnecessary because the body is not present durig the servce and is cremated rather than
buried. Nonetheless, the data showed that in these cases 18% (15 of 84 people) bought
embalming servces in 1981; that figure dropped to 9% (9 of 98 buyers) in 1987.

'031

'As the staff discused earlier regarding overall consumer behavior, it is important in assessing
the Rule s effect on consumers ' selection behavior concerng embalmig servces to also review

the evdence of industry compliance with, and consumer knowledge of, the Rule s embalming

proviions. The degree of compliance and exent of consumer knowledge can affect the extent to
which the Rule s prior approval proviion benefits consumers.

The Replication and Gallup studies provided the only systematic, empirical data on the degree
of overall industry compliance with the Rule s prior embalming approval requirements. Half of
the RS respondents and 47% of the Gallup respondents who purchased embalming servces said
that the funeral provider asked them for prior embalming permission, as required by the

Rule. '03 Of those RS respondents who were asked , 58% said that the funeral director used
the term "embalm(ing)" in making the request, in compliance with the Rule, and 26% said that

more general term were used (such as "takig care of the body
,o33 Combining those two

results, the data indicated that consumers reported 29% compliance with the Rule s prior
approval proviion (58% of 50% who were asked). , 03 Overall, 63% of the RS respondents
who said that the deceased was embalmed reported giving authorition for that procedure
sometime in the transaction. '03 As mentioned above , some providers also may stil believe

103 B,2 and B-3 data tape Question 9.

1831 B-2 and B-3 data tape, Qs, 36 and 37. respectively.

1032 R- 2 at Table I1-42, p. I1-67 and IV-7; Colasnto, HX-6, Ex B. Tabs, p. 57. Twenty-six percent of the RS

respcndents and 37% of the Gallup respcndents said that they were not asked, and, respectively, 24% and 17% of 'he
respondents could nOt remember, actual compliance with this proion could thus be substantially higher or lower than
these figures suggest.

The staff notes that thes data, like thos regarding compliance WIth telephone price disclosures, price lists, and
statements of items selected, are not compared to the related ,Basline Study results because those lanee results have
been seriously questioned as an indicator nf industry practices in 1981-82 See the staffs discusion of thi issue in

Section LB. supra. 

1833 R- 2 at Table I1-42, p. I1-67 and IV-7. Twelve percent of respcndents could not remember how they were
asked.

103 Tht figure increas to 38% when thos respcndents who could not remember whether they were asked are
deleted from the calculation. The staff would add the caveat tbat tbes compliance figures relate only to those
respondents who were available to grnt permision. beus tbe Rule only requires provders to exerci due diligence in

seekig to obtain prior approvl if they cbarge a fee for embalming - it doe not require that it be obtained absolutely in

all ca.
1035 Id. at Table I1-42, p. II-6 (11 % did ot gwe authorition. and 26% could not remember), The Rule

permits a provder to cbarge for embalming if prior permIon can not be obtained after exerclSlDg due diligence. the

provder ha no rean to believe tbat the family doe not want embalming, and the provider obtains subsequent
authorition. The 63% authorition figure does not provde a measure of compliance with the prior approval

(continued... )
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that embalg approval involves a "negative option" or "implied consent." The staf also notes
that the RS data indicated that providers gave consumers a timely GPL 23% of the time. '03

The GPL contain the earliest Rule-required disclosure to consumers that embahiting may not be
a necessary purchase.

'037 
The Replication Study of 1 004 funeral consumers provided specifc empircal evidence of the

degree of coumer knowledge about embalmng requirements. Half of the study respondents
incorrectly said that embalming is always requied as a public health measure. 03 That degree

of consumer knowledge, however, represented a slight increase over the 61 % of respondents who
ansered that way in 1981.'03

Other witnesses provided additional evidence that many consumers may not be aware that
embalmg is an optional expense. The 30 respondents in the Opinion Centers America "focus

group" study, conducted for the Commsion in November 1988 in Baltimore, could not reach a
consensus on whether embalming was an available option or was mandatory in all cases; most
respondents believed that the law required them to have the deceased embalmed. ''' Other
witnesses testifed that they, or consumers in general, do not know that embalming is not always
necessary, but that consumers ' knowledge appears to be increasing. '041

Finally, many participants expresed their view that repeal of the prior approval requirement
would lead to increased unauthorid embalmgs, resulting in economic and non-economic
consumer injury. '042

103

(...

continued)
provion, however, becaus il doe nOl revea whelher or not provders fit sought permion before embalg, as theRule requires 

103 Daniel, HX- I22 at Table VI, p. 20.

1037 Two consumer participants als testified that Ihey did nOl receive requests for prior approval for embalming.
See Oeinck, R- 11 at 1; and Bennett. Tr. Vol. I, 329-330 (wa informed that embalming had already begun because the
death was in a "desert" community and the provder said he !mew that a viewng was desired).

103 R- 2 al Table II-54, p. II-85.

1039 R- 3 (Balie Study Report) at Table 9, p. 32.

..-

1040 Schwrcz HX-83 at 14
, Tr. Vol. II, 46-41.

1041 Snyder, CU, Tr. Vol. II, 1232 (consumers in many ca are nOl aware Ihat it's nOl required and so purcha
embang); Buchana, CAFS, Tr. Vol. II, 1134 (consumers do nOl understand when asked that "takig care of the
boy" means embalming); Bell, clergy, Tr. Vol. II, 23 (understoo that phr "tae care of the bo meant removl
to the funeral home and storage until arrgements were made); Karkl, consumer, Tr. Vol. I, 552 (many funeral
consumers spoken with after her exrience were shocked to real they had a right to decline embalmig); and Dr.
Reveley, former funeral director, Tr. Vol. II. 887, 889 (general public believes that embalming will preserve boy almost
indefinitely, but people are beginning to realie that embalming is nOl a long-term or public health measure).

1041 Barnow, ICFlLewin. for AA, Tr. Vol. 1, 867, 874 (requirement fosters informed decision-making and
prevents non-economic, but unfair, consumer 'welfare los ); Mazis, American Vnlv. for AAP, Tr. Vol. Il. 868
(consumers would tend nOl to decline embalming after the fact); Wertheimer, NAEL. Tr. Vol. II, 982 (consumers would

(continued...
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Sta Conclusion

The staff concludes that, on balance, the evidence warrants retention of the prior approval
proviion as is because its actual and potential benefits appear to outweigh its costs. The record
indicates overall that one can not expect a substantial reduction in consumer embalming selections
in the short time since the Rule s promulgation, given the empirical evidence that half of all
fueral arrangers mistakenly believe that embalming is always required and that 29%-38% of
providers may be complying with the prior approval requirement. Despite that fiding, substantial

evidence indicates that fewer consumers appear to be selecting embalming servces for funeral
arrangements that do not require embalming as a practical necessity, and substantially more
consumers overall are choosing less expensive cremation dispositions that generally do not require
embalmg. The evidence indicates that these economic benefits are, at least in part, attributable
to the Rule s effects, and that they wil likely increase over time as consumers ' price-sensitivity,
awareness of embalming as an option, and cremation selections increase.

The preponderance of the evidence also indicates that the prior approval requirement does
not impose substantial costs on a significant number of funeral providers. No party presented
statistical or other reliable data that providers must bear significant economic costs as a result of
the obligation to seek prior approvaL The evidence further shows , on balance, that any
compliance diffculties caused by the prior approval proviion do not appear to be widespread
among providers, or to hider the proviion of funeral goods and services to consumers. To the
extent such problems occur, they appear to be the result of some providers ' reluctance to request
express approval, or to make professional "judgment calls" about whether to embalm where the
family is unavailable to grant permision, or because consumers do not know that embalming may
not be requied in all cases. The Rule, however, does not penale providers who make incorrect
decisions as long as they make a good faith attempt to contact the family prior to embalming and
obtain subsequent approvaL The staff notes that, tyically, permision could ge requested during
the "fit call: when the provider is asked to pick up the remains. No part presented evidence

that providers do not or can not request permission at that time. In any case, all funeral
providers who addressed the subject agreed that the decision whether to embalm should be made
by the consumer.

In view of the evidence just summaried, the NFDA-NSM proposal to repeal the prior
approval requirement appears to be unwarranted. Repeal would return funeral consumers to the
negative option" situation they faced before the Rule. As the Commissi noted in promulgating

the Rule, the evidence indicates that it is unreasonable 10 expect consumrs to decline embalming

l04Z(n.continued)
not decline without the prior option to do so); Giesberg, NACAA Tr. Vol. m. 1149 (prior option necessry for
consumers); Kruse. funeral director, Tr. Vol. II, 46 (he requests prior approvl because the Rule requires it, and not
because it s consumers ' right); CU , R- 21 at 7 (embalming is a major cot with questionable benefits. and some oppose
it for religious reasns); Dr. Reveley, former funeral director, Tr. Vol. m, 872 (embalming is the key 10 the elaborate
funeral; repeal will mean consumers again wil be induced to spend more than necessry); Klein, NYSFDAB, Tr. Vol. II
1068- 1069 (unauthoried embalming would traumatize consumers who oppose it on philosophical or religious grounds);
Inman, shIpper/embalmer, Tr. Vol. II , 259 (retain prior approval because increased cremations led to unnecessry
embalming before the Rule, when embalming was standard procedure); Showalter, joumalist/hospice counselor, Tr. Vol.
II, 145 (consumers whose primary interest is cot want the opportunity to decline embalmng); and Dr. Nelsn, AAP
Tr. Vol. I. 89-90 (even if no economic harm, family should decide about such a major procedure on a loved one

particularly because provders have a strong economic incentive to proceed).
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afer the fact given their low degree of knowledge and experience. The fairly low degree of
industry compliance documented here adds to that reasoning. Even if the prior approval
requirement provided no economic benefits, the staff concludes that the proviion warrants
retention because common law principles of marketplace fairness dictate that consumers should
not be required to pay for servces they did not choose, particularly where that servce involves a
major, intruve procedure on the remains of a loved one. The Commission in promulgating this
section of the Rule stated that "charging a buyer for goods and servces which the buyer did not
agree to buy plaiy violates established priciples of public policy found in fundamental levels of
contract law. ,,'04 The twenty states that also require prior approval for embalming provide
confg evdence that unauthorized embalming is unjustifiable and injurious.

104

The staff makes one techncal recommendation to remove the inconsistency apparent in the
embalmg disclosure required by 453.5(b). The disclosure required by that section states, in
part, that "If you selected a funeral that requires embalming, such as a funeral with viewing, you
may have to pay for embalming." That phrase implies that embalming is always necessary with a
viewing. Embalming, however, may not be necessary for a viewing where refrigeration is
available, for example. The embalming disclosure required by 453.3(a)(2)(ii) thus states that
embalmng "may be necessary" with a viewing. The staff thus recommends that the Commission
replace the term "requires " in 453.5(b) with the phrase "may require" to make the Rule
embalmig requiements parallel.

H. Retention of Documents

Section 453.6 requires that funeral providers retain copies of the Rule-required price lists and
of the individual statement of funeral goods and servces selected by the consumer for one year
from the date the price lits were last distributed or the statements were "signed." In addition

funeral providers must produce those records for inspection by Commiion offcials upon request.
The purpose of thi recordkeeping requirement is to help ensure compliance with the substantive
proviions of the Rule.

No rulemaking party presented evidence for the record suggesting that changes to 
453.6 are

necessary. The staff, however, recommends a technical change to clarify the requirements of this
proviion. This section currently requires the funeral provider retain a copy of the "signed"

statement of goods and services selected. The Rule, however, does not contain any express
requirement that the final statement be signed, either by the consumer or the prQyjder. The
Commission in its Statement of Basis and Purpose made no men.tion of the signure requiement.
Earlier drafts of the Rule included a requirement that the funeral provider ask the consumer to
sign the itemied statement, but it was not adopted in the final version. The "signed" language of
Section 453.6 was apparently inerted to complement the earlier version of the Rule that
contained the itemized statement requirement; however, when the signature requirement was
deleted, the language of 453.6 was inadvertently left intact. This language, however, is

1043 R-
5 at 42284,

104 
See tbe staffs enumeration of state funeral requirements in section LE supra.

t04! R- 5 at 4225.
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susceptible to different interpretations, and may lead some funeral provid rs to believe they must
obtain the signature of the consumer on the statement. -

The staf therefore recommends that the language of 453.6 be amended by deleting the
phr\!e "on which the statement was signed" and substituting the phrase "of the arrangements
conference," so that the final phrase of the section reads: "for at least one year from the date of
the arangements conference:

L Comprehension of Disclosures

Section 453.7 of the Rule requires that all required disclosures be made in "a clear and
conspicuous manner: Several commentators, however, raised concern that the price lists
supplied by some funeral providers may comply with the Funeral Rule as drafted, and yet stil be
difcult and confusing for consumers to read. Such concern were primariy raised by those who
advocated the adoption of a standardized price list. '046 Paul Showalter, for example , a
journalist who conducted an informal survey by collecting some forty GPL's from Kansas City
funeral providers, concluded that the lists were so confusing that he was "unable with any of those
price lists to compute the price of a funeral just from the price list and to know with any certainty
that (he) was correct:'047 The AA staff conducted their own review of several hundred
GPu from varous locations and reported that they varied widely in length, format and use of
termiology. '04 Based upon its review , the AA concluded that

, "

together with a low level
of knowledge about funeral purchases, (these differences) make current price lists likely to
confuse consumers and hinder their ability to select only those items desired."'049

Wilam Klein a consumer member of the New York Funeral Directing Adviory Board
testifed that some funeral proyiders include "so much verbiage and puffery in their general price
list that consumers tend to dismi the GPL out of hand:105 In addition, there were specific
complaints that lay--ut and prit size may vary, making it diffcult for consumers, and for elderly
consumers in particular. to read the information. 'os, One commentator , Russell Berr, found
problematic the quantity of "fine print" included in many GPu. He testified that one of the
largest funeral homes in South Dakota. with over 600 funerals a year

, "

has a six and a half page
price list that is single-spaced and with quarter inch margins. You toss that out to a grieving
person and say thi is the way to choose, we are required to give you this; it baffes them. "1052

..-

104 See
, supra, seClion il. 2.e.

1041 Showlter
, Tr. Vol. il, 137 ('1 alwys called the fune"'l home and had them walk through the price list with

, and I found so may diffculties in knowng: Wht are we talking about here? Is there a charge in thi cas or is
there not? The price listS were too confing

104 R- 17 at 39-4.

104. Id.

1050 T r. Vol. II, 1036.

1051 Dr. Maz, AAP, Tr. Vol. il, 838.

1052 Tr. Vol. !
, 154.
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In light of the evidence that some price lits are difcult to read, or contan language inserted
by the provider that unnecesarily detracts from the Rule-required information, the staff
recommends that an additional requirement and a prohibition be added to this section of the Rule
to clari how disclosures are to be made "clear and conspicuous" and to prevent violations of that
standard. Specifcally, the staff recommends that, to avoid the " fine print" and detraction

problems, the following sentence be added to the current "clear and conspicuous. language:

The casket price list, outer burial container price list, and general price list, required by
453.2(b )(2)-( 4), must be printed or tyewrtten in at least nine-point tye size, and

nothig contrary to, inconsistent with, or in mitigation of the information required by the
Rule to be included in those price lits shall be used in them.

The staff further concludes that the minimum tye-size requirement wil impose little,
additional compliance costs on funeral providers. The evidence indicates that many providers
obtain price list form from trade groups and other outside sources at minimal cost. 053 The

requirement also will obligate only those few providers who currently use " fine print," in apparent
violation of the Rule s current "clear and conspicuous . standard, to use revied forms. Finally,
nine-point tye size is slightly smaller than normal tye produced by most tyewriters, and is a
standard tye size used by the Government Printing Offce and the Federal Register for textual
material. Th report is prited in eleven-point tye size. Some of the Rule-required price lit
disclosures, however, reasonably may need to be in a slightly smaller tye size than thi report in
order to avoid lengthy price lits;

The proposed prohibition of contrary, inconsistent, or mitigating statements in the price lists is
intended to prevent non-price language inerted by the provider concerng the value of the price
lits ' inormation that may cause consumers to avoid using the lists. The evdence indicates that
those practices are occurrng to some degree. The Commission has included simiar prohibitions
in consent agreements involving required disclosure language for certain safetY claims.

'05 , The

Commssion in its Used Motor Vehicle Trade Regulation Rule, 16 CFR Part 455, also included a
similar proviion, 455.4, that prohibits used car dealers from making any oral or written
statements that alter or contradict the Rule-required disclosures. oss

J. Declaration of Intent

The Commission included 453.8 to clari the scope of the Rule and the obliations 
imposes. The Commiion makes clear in 453.8 that a Rule violation occurslreither the Rule
defitional proviions declarig certain acts or practices unfair or deceptive or its remedial
proviions preventing those acts or practices are violatecl The Commsion also declares in 
453.8 that the Rule s proviions are separate and severable from each other - if a court holds one

1053 See the dision al section m. supra.

1054 See , e. . In re: Puritan-Bennett Aero Systems Co. 110 F, C. 86 (1987) (consent order).

lOSS Although 455.4 primanly was IDlended to complement other Rule sections that prohibit oral
misrepresntations of warrnty coverage, the provion is broadly drafted to prevent any statements thar contradict the
Rule s required dislosures. The amendment propod by the staff ha the same purp. See 49 Fed. Reg. 45692

45711 (Statemenl of Basis and Purp) (November 19, 1984),
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section to be invald, then the remaining sections wil contiue in effect. Finally, the Commission
includes in this section the caveat that the Rule is inapplicable to the business of insurance. '056

No rulemakig part presented evidence for the record suggesting that changes to 453.8 are
necesary and staff recommends no modifcations to this section.

K. State Exmptions

Section 453.9 of the Rule allows a state to petition the Commission for an exemption from
the Rule. The Commsion may grant an exemption if the state has requirements in effect that
ensure consumers a level of protection at least as great as the Rule. If an exemption is granted
the Rule ceases to have effect in that state as long as the state effectively adminiters and
enforces its requirements. The purpose of 453.9 is to "encourage federal-state cooperation by
permitting appropriate state agencies to enforce their own state laws that are equal to or more
stringent than the trade regulation rule. .1057

To date, Arona and Texas have petitioned the Commission for exemptions. Arizona
petition was granted in part and became effective October 1 , 1987. Texas ' original petition was
denied; '05 it has recently submitted a new petition that is pending at the Commission. '059

No evdence was presented at the hearigs that called for changes to the state exemption
section. The staff thus recommends that 453.9 be retained without modification. In response to
the ANR, one commenter had suggested that the standards the Commission generally uses in
evaluating petitions for an exemption be changed. '06 As the staff noted in its April 1988
report, and continues to believe today, thi individual proceeding was an inappropriate forum to
consider any changes to the Commsion s state exemption process, at least as that process applies
to all rulemakigs. '06

1. Mandatory Review

The Commission, by including 453. 10 in the Funeral Rule, committed itself to begin a
rulemaking amendment proceeding, within four years after the effective date of the Rule, to
assess whether the Rule should be amended or termated. The Commision in promulgating this
proviion acknowledged that the Rule s effects may be evidenced more slowly than in other

..-

1116 The Commision exlaied tbi provion in its Statemenl of Basis and Purp. See 5 at 422.

1117 R- 5 at 422.

1118 51 Fed. Reg. 43746 (December 4
, 1986).

1059 The Executive Director of the Tex Funeral Servce Commision presnted testimony expressing the view that
it is the slate s respcnsibilily to regulate the funeral industry, and that the Funeral Rule provded Texa offcials and
legilators with the impetus to strengthen its regulation and increas enforcement, thereby making the federal rule
unnecesry In Texa. Farrow, Tr. Vol. II, 550.

106 The Conference of Funeral Servce Exmining Boads, R.B-4 at 3-

1061 R- 1 at 23. The Commiion indicated its agreement with siaffs poition at the time it published the NPR.
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industres; it nonetheles decided to requie an early review to determe whether the Rule was

stil needed after it had an opportunity to work in the marketplace, or whether m()difications were
necessary. '06

The requirements of * 453.10, by definition, must be deleted from any amended Rule because
the required ,review will have been completed. Several rulemakig participants raised the
question, however, whether any amended Rule should also include a proviion for an additional
revew procedure. The NSM and other funeral providers, in particular, suggested that if the Rule
is not repealed, it should include a sunset proviion terminating the Rule on December 31, 1990
unles substantial evidence supported itS retention.

As staf discussed earlier in Section r.c., well-settled case law holds that validly promulgated
federal agency rules. like the Funeral Rule, are presumptively valid. A sunset proviion of the

tye proposed by the NSM would reverse that presumption by shifting the burden of proof to the

Commsion to justify the Rule s continuance. The staff concluded in Section II.E. that the

record evidence does not support repeal of the Rule. That same evidence does not provide a
basis for the staff to conclude that the Rule s effects are likely to change significantly over the
nex year and a half so as to justify the early termnation of the staffs proposed, amended Rule

as suggested by the NSM. 106 The staff has also concluded that the Rule s benefits are likely
to increase over time, so that a sunset proviion dated at some specifc time in the future does not
appear warranted by the evidence.

Nor does the staff believe that the evidence warrants another mandatory review, particularly
one so soon after the completion of thi proceeding, In light of the nominal costs the Rule
appear to be imposing on funeral providers. Of coure, the staffs recommendation that inclusion
of a sunet or mandatory revew proviion is unwarranted at thi time doe not mean that the
amended Rule will go umeviewed. The Commiion regularly examies its trade regulation rules
pursuant to the Regulatory Flexibilty Act 106 The Act requires a rule to be reviwed Within
ten years of its effective date. ,06 Although, in the staffs view, thi Funeral Rule Revew
proceeding satisfied the Act s requirement with respect to the Rule promulgated by the
Commission in 1982, '067 a substantively amended Rule issued by the Commission also will
require, under the Act, a review within ten years of its effective date. '06

In addition, the
Commission has the authority to initiate, at any time, an amendment or repeal proceeding if it

..-

106 R- 5 at 42299. The staff in the Introduction to thi report dis in more detail the purpe of 453. 10.

106 R- 9 (NFA aod NSM Propod Findings) at 22; Hunter, Tr. Vol. I, 788; FDSA, R- 5 at 28-29.

t06 The sta is als concerned that such a change would establish an unwanted precedent for aU FTC Rules.

tll 5 U.
C. 601 12 (1982).

106 Id. 
at 610

1067 The staff of the Offce of the General Counsl agrees with the rulemakig staffs view.

106 5 U.
C. 610.



becomes aware of evidence suggesting that the Rule is not providing benc:fits to consumers or

competition.

The staff thus recommends that 453.10 be deleted as unnecessary, and not be replaced by a
new , section mandating either sunset of the Rule or the initiation of another review proceeding.

M. Techncal Defiitional Amendments

Technical changes to three of the Rule s current definitions in 453.1 are warranted to clarify
their scope and requirements.

Section 453.1(a) contains a definition for "accounting year , even though the phrase appears
nowhere else in the Rule. The staff recommends that the definition be deleted.

Section 453.1(d) contains a definition of what will be considered a casket for purposes of the
Rule. The definition notes that a casket " is usually constructed of wood, metal, or like material."
The Casket Manufacturers Association of America suggests that the term "fiberglass" be added to

the description in the definition, because fiberglass caskets represent a significant portion of
caskets produced in the market today. '06 No objections to this suggestion were made by

review participants. The staff thus recommends that 453.1(d) be amended to include "fiberglass

to more accurately reflect the tyes of materials used in the construction of the caskets in the
market today. 

Section 453.1(k) contains a defiition of "Funeral servces." The staff recommends a minor

grammatical change to that definition to make it clear that, in order to come within the purvew
of the Rule, a funeral servce requires both the preparation of remains and the supervision of
disposition. The reved definition would read: 

Funeral servces" are any servces which may be used to: (1) care for and prepare
deceased human bodies for burial, cremation or other final disposition; and (2) arrange.
conduct or superve the funeral ceremony or the final disposition of deceased human
bodies.

N. Pre-need Sales of Funeral Goods and Servces

..-

Intructon

The NSM in its ANPR comment suggested that the original rulemaking record may not
authorie the regulation of pre-need sales. 'o70 That is not the case. The Rule covers both the

pre-need and at-need sale of funeral goods and servces. '071

106' R- E-6 at 2.

11170 R-
IS at 19-20.

1071 The P AA an asiation of major pre-need sellers, nonetheless suggests that the Funeral Rule be altered to
make it more clear that its coverage exends to the pre-need sale of funeral goo and servces. R- 12 at 90

(Recommendation 2),



By defition, the pre-need sales industry consists of that part of the industry 
1072 that sells

and promotes funeral related goods and servces prior to the time of death. 
'073 Payment is

often made in advance for those goods and servces that the buyer has selected and specified in a
pre-need contract. 1074 The Rule currently makes no distinction in its coverage of pre-need
sales and at-need sales. By its terms, its coverage exends to funeral providers, who are defined as
any person,- partnership or corporation that sells or offers to sell funeral goods and services to

the public. "'075 Thus, the Rule is not confned to at-need sales. The Staff Compliance
Guidelmes also exresly provide for coverage of pre-need sales contracts.

'076 In addition, the
Commission has enforced the Rule againt several providers of pre-need as well as at-need
funeral goods and servces. 

Ion

Evidence on Continued Coverage of Prenee Sales

The only suggestion to alter the current coverage of the Funeral Rule to exclude pre-need
funeral arrangements came from the American Cemetery-Mortuary Council ("ACMC" '07B

The ACMC's position turn on whether the rationale and purpose supporting the Funeral Rule
extends to pre-need sales. The ACMC argues that pre-need and at-need consumers are readily
distinguishable '079 and that the characteritics that differentiate at-need from pre-need

urn Twenty-three percent of the BLS and RS respondents made some pre.arrangements with funeral homes.
Daniel. HX-I22 at Tahle VI, p. 14.

t07 R- 5 at 422. The P AA propo a defition for pre-need as "the selection and contracting for funeral
servces and/or burial space and merchadis by a consumer prior to death or impending death with some provion for

payment by the purchar in consideration for the binding obligation on the seiler to provde such merchadis and
servces.' R- 12 at 10. 

t074 Although such plans may be marketed by insurance companies, funeral homes and cemetery operators , the

Funeral Rule does not apply to pre-arrnged funerals governed by bunal insurance. R- 5 at 4228.

t07S R-
5 at 42300.

t076 R-B-6 at 2863 (ilustrations), 23082.

..-

UI7 Al of the foilowing ca involved pre-need as well as at-need sales and have resulted in consnt agreements

with cil penalties: S. v. Troy Sugg Funral Home No. CA3-87-1258-G (N.D. Tex, May 20, 1987); FIC v. Crane

Rlton Serces Corpratn No. CA-3-8-1545-T (N.D. Tex, June 13, 1988); U.S. v. War Cres Inc. No. CA4--437-
K (N.D. Tex, July, 11, 1988); U.S. v. Funer Corpratn Tem, No. CA4-929 E (N.D. Tex, January 11, 1989); FIC 

Niday Funral Home, Inc. No. H-8-28 (S.D. Tex, November 1 , 1989). In one ca in which a substantial portion of
the alleged violations involved pre-need transctions, the district court grnted the FTC' motion for summary judgment
awarding a permnent injunction and a cil penalty of $80,00. FIC v. Duley M. Hughes Funeral Co. 710 F. Supp.
1524 (N.D. Tex. 1989), appeal dismised 891 F.2d 589 (5th Clr. 199). When the Commision determined to pursue
these ca, it unequivoclly demonstrated that the Commision will. proscute pre-need as well as at-need transctions
that allegedly violate the Funeral Rule.

1078 R-B-45.

107 Id. at 3 (the distinction is relatively eas to determne basd on one factor: pre-need consumers usually make

funeral arrngements on their ow behalf).



consumers are just those characteritics that provided the initial basis and purpose for the
Rule.'08 Acording tp thi argument, the Rule s purpose is to correct for the handicapped
bargaing position of funeral purchaSers, who are pressured by emotional trauma and time

pressure. '081 The ACMC argues , however, that pre-need consumers are under no time
constraints and are not suffering from emotional distress. The ACMC thus concludes that a
reved Funeral Rule should recognze these distinctions and relate exclusively to at-need
tranactions. 08 The ACMC, however, offered no evidence to support its position.

The view that the Rule should not cover pre-need sales is not shared by a majority of fueral
directors. According to a telephone survey of 500 funeral directors conducted by National
Research, Inc. for the AA, over two-thirds of those funeral directors polled expressed the
belief that the Rule should cover pre-need as well as at-need sales. 

'083 In addition, funeral

directors, state offcials and representatives of funeral and cemetery associations testified that the
Rule should continue to cover pre-need.

,o84

Several arguments were presented in favor of maintaining the Rule s coverage of pre-need

sales contracts. First, a CAFS witness testified that pre-need sales are not free of the pressures
associated with at-need sales but are, in fact, marketed by salespeople working for high
commissions 108 who adopt a very aggressive sales technique.

'08 Robert Starks, a funeral

director, testified that, although it is easy to get consumers to agree that it would be advantageous
to purchase pre-need, actually completing a sale requires very aggressive tactics because " ( n )obody

wants to buy their own funeral."'087 Robert Franzen, another funeral director, also testified

101 
Id. at 1-

108 
Id. at 2

108 Id. 
at 3.

108 Ayres, HX. 108 at Exbit D, Questionnaire , Q.2 The actual question asked on the survey was: "Should the

funeral rule be expnded to apply to pre-need and at-need sales?" To this question , 66.8% responded yes. 24,

responded no. and 8.6% responded that they did not know, Although the question as worded incorreclly asrt that the
Rule would need to be exnded to incorprate pre-need sales, the high number of responss from funeral directors

willig to change the Rule in order to coer pre-need indicates more forcefully the support for maintaining pre-need

..-

coerage.

t08 Browtein, CAFS , Tr. Vol. I, 163; AAP, R- 17 at 53-56; Greater Detroit Memorial Socety, R- 19 at 2

(study of 50 seniors from Detroit); S.W. Fl. Funeral & Memoril Socety, R-F-0 at 3; Scotland City Memorial Society,

I0 at 1; Pittsburgh Memori Society, R- 9 at 1; Krus, funeral director, Tr. Vol. II, 3; Nelsn. PM Tr. Vol. II.

235; Topin. Ilnois state senator, Tr. Vol. II, 94; Starks, PM Tr. Vol. II, 355; Snyder, Consumers Union, Tr, Vol. II,

1262; Barr, Ka state represntative, Tr. Vol.II, 1518; Geisberg, NACM Tr. Vol. II. 1137; Buchanan, CAFS, Tr.

Vol. il, 1105; Wertheimer, NAEL, Tr. Vol. II, 100 Bu see NFDA, R-G-6 at 9697 (pre-need elimites many of the

perceived problems that resulted in the Rule).

108 Starks, PM Tr. Vol II, 381 (frequently the commisions are as high as 20%),

108 Browlein. Tr. Vol. I , 209- 10 (complaints of door-to-door sales, badgering phone calls from salespeople withoul

the bet of imentions who try to sell to the uninformed)-

t08 Tr. Vol II, 306, 408; but see Graf, PM Tr. Vol. II. 604 (eas to sell pre-need without being very aggressive).



that creating demand for pre-need sales requires heavy selling to get purchasers to pay for
somethig so far in the future. '08 Harr Snyder, the West Coast Director of Consumers
Union, referred to the taboos in our society regarding death and explained that, in pre-need sales
that take place in the consumer s home, '08 it is relatively easy to play on the emotional nature

of the subject and to oversell funeral goods and servces.'09 Dr. James Reveley, a former
funeral direc or, described the ease with which salespeople can sit down in a consumer s home to

sell pre-need and "play (the famiy members) one off the other."'091 According to Dr. Reveley,

pre-need funeral sales create a "very, very difcult consumer situation:'09 That pre-need
sales are subject to some of the same presures asociated with at-need sales is supported by the
Bureau of Economics analysis, which found "no relationship between funeral expenditures and
making specifc arrangements with the funeral home in advance.

"'09

A witness representing a national association of consumer agencies testifed that the basic

funeral sale, whether pre-need or at-need, is an area in which consumers have little or no
experience. '09 As a consequence , she asserted, consumers often do not know what questions
to ask, even when they have the time to ask questions. '095 Mr. Snyder testified that traditional

societal taboos concerning discussions of funeral costs, and consumers ' general lack of awareness
of funeral goods and options, adversely affect consumers regardless of whether they purchase in a
grievng at-need situation or pre-need; that stigma makes consumers less likely to affiatively
seek inormation and price disclosures.,09 The AA concluded that consumers ' hesitancy to
inquire, together with the growth of pre-need funeral contracts, the lack of price list

108 Tr, Vol. II 801 (speakig of sales pitches that would "make your hai stand on end;" to say that consumers are
not pressured durig thes sales is to belie what. is going on).

108 One funeral director found thaI 85-90% of his pre.need sales occur in the consumer's home. Radovich. P AA
Tr, Vol. Il. 1038.

109 Tr. Vol. II
, 1261.

l09t Tr. Vol. II, 899.

109 
Id. at 90.

..-

109 Danel. HX- I22 at 41, 38, Table XI ("amgedum

); 

see alo Dr. Reveley, former funera director, Tr. Vol. II
899 (pre.need funera nOI neceri any cheaper); Botier, funeral director, Tr. Vol. m, 128 ("I think pre.need. the

exns goes sky hig! for a faily beuse of your super salesmen

). 

Bu see Heffer, PAA Tr. Vol. I, 821 (consumers
tend to select lower4:ost merchadis on a pre.need bas tha at time of need); Neel, funeral director, Tr. Vol. I. 569

We found on a pre-arrngemem basis the public seemed 10 spend considerably les than I see go throug! my chapel"
Nelsn, PAA Tr. Vol. II, 189 (when people sit dow in a normal frme of mind without emotional stress, they always
decide on a more reasnable amount of money to spend, more reasnable merchandis and other servces; tbe cost is
lower).

'094 Geisberg, NACAA, Tr. Vol. II
, 1137,

'09 Id.

'09 Tr, Vol. m, 1262.



standardization, and the various methods of arranging and payig for pre-need funeral, contribute

substantially to consumer confusion and the potential for industry abuse.
,097 

The second argument advanced in favor of maintaining Rule coverage of pre-need funeral
sales stems from the diffculty of drawing a firm line to distinguish pre-need from at-need sales.
Were the Rule not to apply in the case of lingerig, expected deaths, for example, consumers

would be denied information for what amounts to, in some sense, nothig more than the

techncality of being pre-need. According to Charles Nelson, a cemeterian appearing on behalf of

the P AA such cases are better clasified as "near-need;"'09 Mr. Nelson testified that this grey

area between pre-need and at-need accounts for a significant percentage of pre-need sales.
'o..

Stil Qther evidence indicates that pre-need funerals are marketed largely to elderly
consumers. One funeral director asserted that pre-need is encouraged in retirement
complexes. "00 According to the AAP, 65% of pre-need contracts are sold to people over
60."01 Consumer and funeral director witnesses spoke of the particular vulnerability of the

elderly in such sales context."02 Dr. Reveley found that. when selling pre-need to elderly

consumers in retirement homes

, "

it is just as easy under those circumstances to sell them a big
servce. 1I1103

Finally, several participants aserted that no reason exits to diferentiate between pre-need

and at-need consumers, because both benefit from the receipt of as much information as

109 R- 17 31 53-56.

..-

109 Tr. VoL n, 234.

109 
Id. (Consumers come to purcha pre-need because tbey anticipate a problem in tbe family, But tbe sale may

ocr 3 months, 6 monlhs or 3 days before death).

1100 Yurs, NFA, Tr. Vol. n. 532.

1101 R- 17 at 53-56 (65% of tbe 700 000 pre-need funeral contracts sold in 1987 were sold to persons over tbe age

of 60),

1102 See. e.

g.. 

Klugman, California Fed. of Funeral and Memorial Societles, Tr. Vol II , 937; Dr. Reveley, former

funeral director, Tr. Vol. II, 899.

IIOJ Tr. Vol. m, 899.

'17



possible."04 Others argued that pre-need consumers are in the best position to get the most
benefit from the Rule s protections, particularly the information requirements. 11 05 , 

Staff Conclusion

The Rule is intended to increase informed consumer choice by ensuring consumers ' access to
itemied price and options information at a time when it can be useful in makig decisions--
before those decisions are made.

Whether pre-need sales continue to be covered by the Rule is an increasingly important
question. Although there is no reliable evidence to support a prediction about the growth rate of
pre-need sales , it is clear from the evidence presented that pre-need wil become a larger and
more important component of the funeral market over time."06 The staff concludes from its

review of the evidence that no ,need exits to change the coverage of the Rule. Although the
emotional trauma of the consumer may not be as acute in the pre-need area as it is in the at-need
setting, pre-need sales nonetheless require consumers to make decisions in an area where they
have little awareness and are subject to emotional and social obstacles that make obtaining and
effectively using information diffcult, at best. Pre,need sales thus fit squarely within the basis and
purpose of the Funeral Rule. In the staffs view, attempts to draw a bright line between pre-need
and at-need consumers, in many cases, would be arbitrary or impossible, and would result in
problematical enforcement isues.

1104 Peirn, R- l at 1 (no reasn to treat pre-need and at-need diferently); CAS, R- 12 at 3 (the planner
must be prmected just as one who invests in an IR nr pension plan is prmected from illegal opers); Starks, 
Tr, Vol. II, 355 (if the FTC is concerned about freedom of choice, it defitely should apply the Rule to pre-need sales);
Pergun, Peoples Memoril As., Tr. Vol. il, 1176 (it is desireable to require prnvlders to show price lists so pre-
need can have a general idea about what they should prepay); Wertheimer, NAEL, Tr. Vol II, 1002 (it is impcrtnt for
pre-planners to have as much infnrmation as they ca).

1105 Starks. Tr. Vol. II, 356 (Rule would be more effective in a pre-need situation); Dr. Maz, AA, Tr. Vol. il.

84 (pre-needs would benefit the most from the information requirements of the Rule); Graf, PM Tr. Vol. II, 616
(education as to all the available optinns can be better understoo pre-need than at-need).

1106 Dr. Nelson. AAP , HX- l at 27 ("Annual sales are prnJected to reach 2. 000 by rhe yeor 2000, ); NFDA, R-
G-6 at 98 (the number of pre-need transcrions will soon surpas at-need ones); Krause. funeral director, Tr. Vol. II, 17
(nationwide there is a growh in the pre-need market); Nelsn, AAP, Tr. Vol. !, 44 (the number of pre-need sales is
increasing over tune); Hahn FFA, Tr. Vnl. II, 707 (there will be an increasing number of funeral directors that will be
actively involved in pre-need).



APPENDIX A

Staff' s Recommended Rule with Proposed Amendments
PART 453-FURA INDUSTRY PRACTICES
Sec. ,
453.
453.
453.
453.
453.
453.
453.
453.
453.

Definitions.
Price disclosures.
Misrepresentations.
Required purchase of funeral goods or funeral
Services provided without prior approval.
Retention of documents.
Comprehension of disclosures.
Declaration of intent.
State exemptions.

services.

Authority: Sec. 6(g) 38 Stat. 721 (15 U. C. 46(g); 80
Stat. 383, as amended, 81 Stat. 54 (5 U. C. 552).

Source: 47 FR 42299, Sept. 24, 1982, unless otherwise
noted.
S453. Definitions

( a) Al ternati ve container . An " al ternati ve container" is
an unfinis wood box or o er non-metal receptacle or
enclosure, without ornamentation or a fixed interior lining,
which is designed for the encasement of human remains and which
is made of fiberboard, pressed-wood composition materials (with
or without an outside covering) or ike materials.

(b) Cash advance item . A "cash advance item " is any item
of servJ.ce or merc J.se escribed to a purchaser as- e! " cash
advance,

" "

accommodation

" "

cash disbursement, " or- similar term.
A cash advance item is a so any item obtained from a third party
by the funeral provider on the purchaser s behalf, or arranged
for by the funeral provider to be directly supplied by a thJ.rd
party to the purchaser, whether aid for by the funeral provider
or the purchaser. Cash advance J.tems may J.nclude, but are not
limited to: cemetery or crematory services; pallbearers; ublic
transportation; clergy honoraria; flowers; musicians or sJ.ngers;
nurses; obituary notJ.ces; gratuities and death certificates.

..-

(c) Casket . A "casket" is a rigid containerwhich is
designed for e encasement of human remains and which is usually
constructed of wood, metal, fiberglais , or like material, and
ornamented and lined with fabric.

(d) Commission
Commi s s J.on .

Commission " refers to the Federal Trade

(e) Cremation

. "

Cremation " is a heating process which
incinerates uman remains.

(f) Crematory . A " crematory " is any person, partnership or
corporation performs cremation and sells funeral goods.

. (g) 

Direct cremation . A "direct cremation " is a
disposJ.tion o t human remaJ.ns by cremation, without formal
viewing, visitation, or ceremony with the body present.



(h) Funeral goods

. "

Funeral goods " are the goods
sold or of erea tor sa e directly to the public for- use
connection with funeral services.

(i) Funera provider . A " funeral provider" is any person,
partnership or corpora 10n that sells or offers to sell funeral
goods, and Iuneral services to the public.

(j) 

Funeral services

. "

Funeral services " are ana: services

~~~

s m r f
d f

~~~~

n ( 2 )

arrange, supervise or conduct the funeral ceremony or tne final
disposition of deceased human bodies.

which are

(k) Immediate burial
disposition o t human rema1ns
vis1tation, or ceremony with
graves ide service.

(1) Memorial service
wi thout the y presen

An " immediate burial" is a
by burial, without formal viewing,
the body present, except for a

A "memorial service" is a ceremony

(m) Funeral ceremony
wi th the bo y presen

(n) Outer burial container . An "outer burial container " is
any container W 1S es1gne for placement in the grave around
the casket including, but not limitea to, containers commonly
known as burial vaults, grave boxes , and grave liners.

A " funeral ceremony " is a service

(0) Person . A "person " is any individual, partnership,
corporation, association, government or governmental subdiv1sion
or agency, or other entity.

(p) 

Services of funeral director and staff ., The " services
of funeral 1rec or an tt" are aS1C services, not
included in prices of other categories in S453. 2(b) (4), that are
furnished by a funeral provider 1n arranging any funeral, such as
conducting the arrangements conference, planning the funeral, and
obtaining necessary permits.

S453. Price Disclosures

(a) Unfair or Deceptive Acts or Practices

..-

In selling or offering to sell funeral goodSIr funeral
services to the public, it is an unfair or deceptive act or
practice for a funeral provider to fail to furn1sh accurate price
1nformation disclosing the cost to the purchaser for each of the
specific funeral goods and funeral serv1ces used in connection
w1th the disposit1on of deceased human bodies, including at least
the price of embalming, transportation of remains, use offacili ties, caskets, outer burial containers, immediate burials,
or direct cremations, to persons inquiring about the purchase of
funerals. Any funeral provider who compl1es with the preventive
requirements 1n paragraph (b) of this section is not engaged in
the unfair or decept1ve acts or practices defined here.

(b) preventive Requirements



To prevent these unfair or deceptive acts or practices, as
well as the unfair or deceptive acts or practices defined in
S453 . 4 (b) ( 1), funeral prov ders must: 

(1) Telephone price Disclosure

Tell persons who ask by telephone about the funeral
provider s offerings or prices any accurate information from the
price lists in paragraphs (b) (2) through (4) of this section and
any other readily available nformation which reasonably answers
the question.

(2 ) Casket Price List

(i) Give a printed or typewritten price list to people who
inquire in person about the offerings or prices of caskets or
alternative containers. The funeral prov der must offer the list
upon beginning discussion of, but in any event before showing
caskets. The list must contain at least the retail prices of all
caskets and alternative containers offered which do not require
special ordering, enough information to identify each, including
the casket manufacturer ' s name and model number, and the
effective date for the price list. In lieu of a written list
other formats, such as notebooks, brochures , or charts may be
used if they contain the same information as would the pr nted or
typewritten list, and display it in a clear and conspicuous
manner. Provided however , that funeral providers do not have to
make a cas ce available if the funeral providers place
on the general price list , specified in paragraph (b) (4) of this
section , the information required by this paragraph.

(ii) Place on the list, however produced, the name of the
funeral provider s place of business and a caption describing the
list as a "casket price list.

(3 ) Outer Burial Container Price List

(i) Give a printed or typewritten price list to persons who
inquire in person about outer- burial container offerings or

ces. The funeral provider must offer the list upon beginning
aiscussion of, but in any event before showing the containers.
The list must contain at least the retail prices of all outer
burial containers offered which do not reguire special ordering,
enough information to identify each conta ner, an the effective
date for the prices listed. In lieu of a written r , the
funeral proviaer may use other formats, .such as netebooks,
brochures, or charts, if they contain the same information as the
printed or typewritten list, and display it in a clear and
conspicuous manner. Provided however , that funeral providers do
not have to make an ou er uria con ainer price list available
if the funeral providers place on the general price list,
specified in paragraph (bl (4) of this section, the information
required by this paragraph.

(ii) Place on the list, however produced, the name of the
funeral provider s place of business and a caption describing the
list as an " outer burial container price list.

(4 ) General Price List

(i) Give a printed or typewritten price list for retention
to persons who inquire in person about the prices or the



sel ction of funeral goods or funeral services. The funeral
provider must offer tne list upon beginning discussion either of
prices or of the selection of any funeral goods or funeralservices , including the overall type of service or disposition,
whichever discussion occurs first. This requirement applies
whether the discussion takes place in the funeral home or
elsew ere. Provided however , that when the deceased is removed
for transpor Lon uneral home, an in-person request at
that time for authorization to embalm, requirea by S453. 5(a) (2),
does not, b itself, trigger the requirement to offer the general
price list Lf the provider in seeking prior embalming a proval
aiscloses that embalming is not requLred by law except Ln certain
special cases, if any. other discussion during that time
about prices or the selectLon of funeral goods or services
triggers the requirement to give consumers a general price list.
This list must contain at least the following information:

(A) The name,
provider' s place of

(B) A captionlist" ; and

address, and telephone number of the funeral
business;
describing , the list as a "general price

(C) The effective date for the price list;

(ii) Include on the price list , in any order, the retail
prices (expressed either as the flat fee, or as the price per
hour, mLle or other unit of computation) and the other
information specified below for at least each of the following
items, if offered for sale:

Forwarding of remains to another funeral home, togetherwith a ist of the services provided for any quoted price;
Receiving remains from another funeral homer together

with a ist of the services provided for any quoted price;

(C) The price range for the direct cremations offered by
the funeral provider, together with: (1) a separate price for a
direct cremation where the purchaser provides the container; (2)
separate prices for each direct cremation offered including an
alternative container; and (3) a descri tion of the services and
container (where applicable), included Ln each price;

(D) The price range for the imediate burials-offered bythe funeral provider, together with: (11 a separat price for an
immediate burial where the purchaser provides the casket; (2)
separate prices for each immediate burial offered including a
casket or alternative container; and (3) a description of the
services and container (where applicable) includea in that price;

(E) Transfer of remains to funeral home;
( F ) Embalming;

(G) Other preparation of the body;

(H) Use of facilities and staff for viewing;

(I) Use of facilities and staff for funeral ceremony;

(J) Use of facilities and staff for memorial service;



(K)

(L)

(M)

Use of equipment and staff for graves ide service;

Hearse; and

Limousine.
(iii) Include on the price list, in any order, the

following information:

(A) Either of the following:
( 1) The price range for the caskets offered by the funeral

provider, together with the statement: "A complete price list
will be prov ded at the funeral home. ; or

(2) The prices of individual caskets, disclosed in the
ner specified by paragraph (b) (2) (i) of this section; and

(B) Either of the following:
(1) The price range for the outer burial containers offered

by the funeral provider, together with the statement: "A complete
price list will be provided at the funeral home. ; or

(2) The prices of individual outer burial containers,
disclosed in the manner specified by paragraph (b) (3) (i) of this
section; and

(C) Either of the following:

(1) The price for the basic services of funeral director
and staff, together with a list of the principal basic services
provided for any quoted price and, if the charge cannot be
declined by the purchaser, the statement: " This fee for our basic
services w ll be added. to the total cost of the funeral
arrangements you select. (This fee is already included in our
charges for d rect cremat ons, immediate bur als, and forwarding
or receiving remains. . The statement shall include the phrase
and overhead" after the word " services" if the fee includes a

charge for the recovery of unallocated funeral provider overhead;

(2) The following statement: " please note that a fee for
the use of our basic services is included in the price of our
caskets. Our services include (specify). The statement shall
include the phrase " and overhead" after the word ..ervices " if
the fee includes a charge for the recovery of unallocated funeral
provider overhead. The statement must be placed on the general
price list together with the casket price range, required by
paragraph (b) (4) (iii) (A) (1) of this section, or together with the
prices of dual caskets, required by (b) (4) (i i) (A) (2) of
this section.

(3) The services fee permitted by S453. 2(b)(4)(iii)(C)(1)or (C) (2) is the only funeral provider fee for serv ces
fac ties or unallocated overhead permitted by this part to be
non-declinable, unless otherwise required by law.

( 5 ) Statement of Funeral Goods and Services Selected

( i ) Give an itemized written statement for retention to
person who arranges a funeral or other disposition of humaneach



remains, at the conclusion of the discussion of arrangements. The
statement must list at least the following informa ion:

(A) The funeral goods and funeral services selected by that
person and the prices to be paid for each of them;

(B) Specifically itemized cash advance items. (These prices
must be given to the extent then known or reasonablyascertainable. If the prices are not known or reasonably
ascertainable, a good faith estimate shall be given and a written
statement of the actual charges shall be provided before the
final bill is paid. ); and

(C) The total cost of the goods and services selected.

ii) The information required by this paragraph (b) ( 5) may
be included on any contract, statement, or other document which
the funeral provider would otherwise provide at the conclusion of
discussion of arrangements.

(6 ) Other Pricinq Methods

Funeral roviders may give persons anr other price
information n any other format , in addit on to that required by
S 453. 2 (b) (L), (3), and (4) so long as the statement required by
S 453. 2(b) (5) is given when required by the rule.

S453. Misrepresentations
(a) Embalminq Provisions

( l) Deceptive Acts or Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for
funeral provider to:

(i) Represent that state or local law requires that a
deceased person be embalmed when such is not the case;

(ii) Fail to disclose that embalming is not required by law
except in certain special cases, if any.

(2) Preventive requirements

To prevent these deceptive acts or practices as well as the
unfair or deceptive acts or practices defined in SS453. 4(b) (1)
and 453. 5(2), funeral providers must:

(i) Not represent that a deceased erson is required to
embalmed for: (1) direct cremation; (2) mmediate burial; 
funeral using a sealed casket; or (4) a closed casket funera
without view ng or visitation when refrigeration is available and
when state or local law does not require embalming; and

(ii) Place the following disclosure on the general price
list, required by S453. 2(b) (4), in immediate conjunction with the
price shown for embalming: " Except in certain special cases,
embalming is not required by law. Embalming may be necessary,
however, if you select certain funeral arrangements, such as a
funeral with viewing. If you do not want embalming, you usually
have the right to choose an arrangement that does not require you



to pay for it, such as direct cremation or immediate burial.
The phrase "except in certain special cases " need not be included
in this disclosure if state or local law- in the area (s) where the
provider does business does not require embalming under any
circumstances.
(b) Casket for Cremation provisions

( l) Deceptive Acts or Practices

In selling or offering to sell funeral goods or funeral
services to the public , it is a deceptive act or practice for a
funeral provider to:

(i) Rep esent that state or local law requires a casket for
rect cremat ons;

(ii) Represent that a casket is required for direct
cremations.

(2 ) preventive Requirements

To prevent these deceptive acts or practices, as well as the
unfair or deceptive acts or practices defined in S453. 4(a)(l),
funeral providers must place the following disclosure in
immediate conjunction w th the price range shown for direct
cremations: " If you want to arrange a direct cremation, you can
use an alternative container. Alternative containers encase the
body and can be made of materials like fiberboard or compositionmaterials (with or without an outside coverin9)' The containers
we provide are (specify containers This d sclosure onlr has
to be placed on the general price ist if the funeral prov der
arranges direct cremations.

(c) Outer Burial Container provisions

( l) Deceptive Acts or Practices

In selling or offering to sell funeral goods and funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:

( i Represent that state
particu ar cemeteries, require
s not th case;

(ii) Fail to disclose to
state law does not require thecontainer.

or local laws or regulations, or
outer burial containers when such

..-

persons arranging funerals that
purchase of an outer burial

(2 ) preventive Requirement

To prevent this deceptive act or practice, funeral providers
must place the following aisclosure on the outer burial container
price list, required by S453. 2(b) (3)(i), or, if the prices of
outer burial containers are listed on the general pr ce list
reguired by S453. 2(b) (4), in immediate conJunction with those

ces: " In most areas of the country, state or local law does
not require that you buy a container to surround the casket in
the grave. However, many cemeteries require that you have such a
container so that tne grave will not sink in. Either a grave
liner or a burial vault will satisfy these requirements.



The phrase " in most areas of the country " need not be included in
this disclosure if state or local law in the area (s) where the
provider does business does not require a container to surround
the casket in the grave.

(d) General Provisions on Leqal and Cemetery Requirements

( l) Deceptive Acts or Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for
funeral providers to represent that federal, state, or local
laws, or particular cemeteries or crematories, require the
purchase of any funeral goods or funeral services when such is
not the case.

(2 ) Preventive Requirements

To prevent these deceptive acts or practices, as well as the
deceptive acts or practices identified in SS453. 3 (a) (1) ,
453. 3 b) (1), and 453. 3 (c) (1), funeral providers must identify and
brief y describe in wr ng on the statement of funeral goods and
services selected (required by S453. 2(b) (5)) anr legal, cemetery,
or crematory re irement which the funeral prov der represents to
persons as compelling the purchase of funeral goods or funeral
services for the funeral which that person is arranging.

(e) provisions on Preservative and Protective value Claims

In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:

(1) Represent that funeral goods or funeral services will
delay the natural decomposition of human remains for along- term
or indefinite time;

2) Represent that funeral goods have protective features
or wi 1 protect the body from gravesite substances, when such is
not the case.

( f) Cash Advance Provisions

(1) Deceptive Acts or Practices

In selling or offering to sell funeral good funeral
services to the public, it is a deceptive act or practice for afuneral provider to: 

(i) Represent that the price charged for a cash advance
item s the same as the cost to the funeral provider for the item
when such is not the case;

(ii) Fail to disclose to persons arranging funerals that
the price being charged for a cash advance item is not the same
as the cost to the funeral provider for the item when such is the
case.

(2 ) preventive Requirements

To prevent these deceptive acts or practices, funeral
providers must place the following sentence in the itemized



statement of funeral goods and services selected , in immediate
conjunction with the list of itemized cash advance - items required
by S453. 2(b) (5) (i) (B): "We charge you f= our services in
obtaining or arranging for: (specify cash advance items), " if the
funeral provider makes a charge upon, or receives and retains a
rebate, commission or trade or volume discount upon a cash
advance item.
S453. Required purchase of Funeral Goods or Funeral Services

(a) Casket for Cremation provisions

( 1) Unfair or Deceptive Acts or Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is an unfair or deceptive act or
practice for a funeral provider, or a crematory, to 

require that
a casket be purchased for direct cremation.

(2) preventive Requirement

To prevent this unfair or deceptive act or ractice , funeral
providers must make an alternative container avallable for direct
cremations, if they arrange direct cremations.

Other equired Purchases of Funeral Goods or Funeral
ervlces(b)

( 1) Unfair or Deceptive Acts or Practices

In selling or offering to sell funeral goods or funeral
services, it is an unfair or deceptive act or practice for afuneral provider to:

( i) Condi tion the furnishing of any funeral gqod or funeral
service to a person arranging a funeral upon the purchase of any
other funeral good or funeral service, except as required by law
or as otherwise permitted by this part;

ii) Charge any fee as a condition to furnishing any
funeral goods or funeral services to a person arranging a
funeral, other than the fees for: (1) services of funeral
director and staff, permitted by S453. 2(b) (4) (iii) (C); (2) other
funeral services and funeral goods selected by the purchaser; and
(3) other funeral goods or services required to b 1?urchased , as
explained on the itemized statement in ccordance-lth
S453. 3(d) (2).

(2) preventive Requirements

(i) To revent this unfair or deceptive act or practice,
funeral provlders must:

(A) Place the following disclosure in the general pricelist , immediately above the prices required by SS453. 2(b) (4) (ii)
and (iii): "The goods and services shown below are those we can
provlde to our customers. You may choose only the items youdesire. If legal or other requirements mean you must buy any
items you did not specifically ask for, we will explain the
reason in writing on the statement we provide describing the
funeral goods and services you selected.



Provided however , that if the charge for services of funeral
rec or an f" cannot be declined by the purchaser, the

statement shall include the sentence: " However, any funeral
arrangements you select will include a charge for our basic
services " between the second and third sentences of the statement
specified above herein. The statement shall include the phrase
and overhead" after the word " services " if the fee includes a

charge for the recovery of unallocated funeral provider overhead;
and

(B) Place the following disclosure in the statement of
funeral goods and services selected, required by S453. 2 (b) (5) (i) :
Charges are only for those items tnat you selected or that arerequired. If we are required by law or br a cemetery or

crematory to use any items, we will expla n the reasons in
writing below.

. (ii) A funeral provider shall not violate this section by
failing to comply with a request for a combination of goods or
services which would be impossible, impractical, or excessivelyburdensome to provide. 
S453. Services Provided Without Prior Approval

(a) Unfair or Deceptive Acts or Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is an unfair or deceptive act or
practice for any provider to embalm a deceased human body for
fee unless:

( 1) State or local law
the particular circumstances
which the family might make;

or regulation
regardless of

requires embalming in
any funeral choice

( 2 ) Prior approval for embalming
has been obtained from a family member
person; or

(3) The funeral rovider is unable to contact a family
member or other author zed person after exercising due diligence,
has no reason to believe the family does not want embalming
performed, and obtains subsequent approval for embalming already
performed (expressly so described). In seeking approval, the
funeral provider must disclose that a fee will be c;harged if the
family selects a funeral which requires embalmin such as a
funeral with viewing, and that no fee will be charged if the
family selects a service which does not require embalming, such
as direct cremation or immediate burial.

(expressly so a scribed)
or other author zed

(b) Preventive Requirement

To prevent these unfair or deceptive acts or practices,
funeral providers must include on the itemized statement of
funeral goods and services selected, required by S453. 2 (b) (5) ,
the statement: " If you selected a funeral which may require
embalming, such as a funeral with viewing, you mar have to pay
for embalming. You do not have to pay for embalm ng you did not
approve if you selected arrangements such as a direct cremation
or immediate burial. If we charged for embalming, we will
explain why below.



S453. Retention of Documents

To prevent the unfair Dr deceptive ftcts or practices
specifiea in S453. 2 and S453. 3 of this rule, funeral roviders
must retain and make available for inspection by Comm ssion
officials true and accurate copies of the price lists specified
in S453. 2(b)(2) throu9h 4), as ap licable, for at least one year
after the date of the ast distr bution to customers , and a
copy of each statement of funeral goods and services selected , as
required by S453. 2 (b) (5), for at least one year from the date of
the arrangements conference.

S453. Comprehension of Disclosures

To prevent the unfair or deceptive acts or ractices
specifiea in S453. 2 through S453. 5, funeral prov ders must make
all disclosures required 5y those sections in a clear and
conspicuous manner. The casket price list, outer burial
container price list, and general price list, required b
SS453. 2(b) (2)-(4) I must be printed or typewritten in at east
nine- nt t e s ze, and nothing contrary to, inconsistent with,
or in mitigat on of the informat on required by the Rule to be
included in those price lists shall be used in them.

S453. Declaration of Intent

(a) Except as otherwise provided in S453. 2(a), it is a
violation of this rule to en9age in any unfair or deceptive acts
or practices specified in th s rule, or to fail to comply with
any of the preventive requirements specified in this rule;

(b) The provisions of this rule are separate and severable
from one another. If any provision is determined to be invalid,
it is the Commission s intention that the remaining provisionsshall continue in effect. 

' .

(c) This rule shall not apply to the business of insurance
or to acts in the conduct thereof.

S453. State Exemptions

If, upon application to the Commission by an appropriate
state agency, the Commiss ion determines that:

(a) There is a state requirement in effect w ch applies to
any transaction to which this rule applies; and 

(b) That state requirement affords an overall level ofprotect on to consumers which is as great as, or greater than,
the protection afforded by this rule;

then the Commission s rule will not be in effect in that state to
the extent specified by the Commission in its determination, for
as long as . the State aaministers and enforces effectively the
state requ rement.
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APPENDIX B

The Recommended Rule Compared wi h the Current Rule

Ths document shows the changes between the original text of the Funeral Rule and the revised text
proposed by the staff. The deletions are struck through aud tbB additions are bolded.

PART 453-FUNERA INDUSTRY PRACTICES

Sec.
453.
453.
453.
453.
453.
453.
453.
453.
453.
413J.

Definitions.
Price disclosures.
Misrepresentations.
Required purchase of funeral goods or funeral
Services provided without prior approval.
Retention of documents.
Comprehension of disclosures.
Declaration of intent.
State exemptions.
Mandat.ory ro\"'iou.

services.

Authority: Sec. 6(g) 38 Stat. 721 (15 U. C. 46(g); 80
Stat. 383, as amended, 81 Stat. 54 (5 U. C. 552).

Source: 47 FR 42299, Sept. 24, 1982 , unless otherwise
noted.
S453. Definitions

~~~ ~~~~~~ ~~~~~~~

Al ternati ve container. An " al ternati ve container" is -a an
un s e woo x or 0 er non-metal rece tacle or enclosure,
without ornamentation or a fixed interior l ning' which isdesi ned for the encasement of human remains an which is made of

~~~~

t f

~~~

g)o

~~~~

like materials. 

-.-

(b) Cash advance item . A "cash advance item " is anyi tern of service or merc se described to a purchaser as a
cash advance,

" "

accommodation,

" "

cash disbursement " or similar
terf. A cash advance item is also an

I item obtained from athir ia o;er bY th ra rov
fun
ider On thpurc r s ang y h ra pr vi er 0 

directly supplied by a third pary to the purchaser, whether paidfor by the funeral provider or the purchaser. Cash advance items
may include, but are not limited t Ae felle riR em61
Ceme orf : cemetery or crematory services; pallbearers; public
transportation; clergy honorar1a; flowers; musicians or singers;
nurses; obituary not1ces; gratuities and death certificates.

f4 (c) Casket. A "casket" is a rigid container which is
designed for e encasement of human remains and which is usually
constructed of wood , metal, fibrglass , or like material , and
ornamented and lined with fabric.



feed) 
Commission

Trade CommLssLon.

+B(e) 
Cremation

. "

Cremation " is a heating process which
incinerates human remains.

Commission " refers to the Federal

(f) Crematory . A " crematory " is any person, partnership
or corporation performs cremation and sells funeral goods.

+h 

(q) 

Direct cremation . A "direct cremation " is a
dispositLon ot human remaLns y cremation, without formal
viewing, visitation, or ceremony with the body present.

ff (h) 
Funeral qoods

. "

Funeral goods " are the goods which
are sold or o erea tor sale directly to the public for use in
connection wi th funeral services.

;;')

. t4(i) 
Funeral provider . A "funeral provider" is

person, partners Lp or corporation that sells or offers
Iuneral goods and funeral services to the public.

+* ( j 

Funeral services

. "

Funeral services " are any
services whic may e usea to: (l) care for and pre are deceased
human bodies for burial ! crematLon or other final dLsposition;
and 2) arrange, supervLse or conduct the funeral ceremony or thefina disposition of deceased human bodies.

any
to sell

(k) Immediate burial . An " immediate burial" is a
dis ositLon o t human remaLns y burial, without formal viewing,
visLtation, or ceremony with the body present, except for a
graves ide service.

( l) Memorial service
without the bOay presen

(m) Funeral ceremonv
with the boay presen

A "memorial service " is a ceremony

A " funeral ceremony " is a service

(n) Outer burial container . An "outer burial container " is

any container W LS esLgne for placement in the grave around
the casket including, but not limited to, containers commonly
known as burial vaults, grave boxes, and grave liners.

, +a(o) Person . A "person " is any individual, partnership,
corporatLon, assocLatio , government or governmen subdivision
or agency, or other entL ty . 

te (p) 
Services of funeral director and staff . The

servLces of unera.1 aLrec or an tt" are asic services,
not included in prices of other categories in S453. 2(b) (4) "HiGH

' th are furnished b a funeral provid r in arranging
LsLR any funera , such as conductLng the

arrangements conference, plannin the funeral, and obtaining
necessary permits. aRa lasiR 8 i$aary R8$ises.

(E') 
U:Rfinisaea

1::RQrnamOflt.9a c :acJ
iRtorior liRing.

':18aa eon - Aa " 1:afiaiEhoa ":lQea Bon
mada of ";1909. ':lRiQl' dOOE: Rot R3."' e a

ic :an
f ixgd

(4.9 FR

S4 5 3.

363, J.JR. S, 1984.)

Price diEglo YrQE. Disclosures
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(a) Unfair or am;oj3t.i"o 30t.S or j3ract.icoE: . Deceptive Acts
or Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is an unfair or dece ti ve act or
practice for a funeral provider to fail to furn sh accurate
price' information disclosing the cost to the purchaser for each
of the specific funeral goods and funeral services used in
connection with the disposition of deceased human bodies
including at least the rice of embalming, transportation of
remains, use of facilit , caskets, outer burial containers,
immediate burials, or direct cremations, to persons inquiring
about the urchase of funerals. Any funeral provider who
complies w th the preventive requirements in paragraph (b) of
this section is not engaged in the unfair or deceptive acts or
practices defined here.

(b) preventive roquiromeRt.s. Requirements
To prevent these unfair or deceptive acts or practices, as

well as the unfair or deceptive acts or practices defined in S
453. 4(b)(1), funeral providers must:

(1) Tele hone price Disclosure I : i l 

percons uho sa .l t.flO !1aFlOra.l prgYl.1Sor. 3. 
3.saat. the tOnRu , QoaditioRa, or 

f)riaoc .Jt 
lhif3n flaRoral '3008.G or

faFlcral isas ara afforee, that pricD iRformatisR ic 3.il.Js198':or the t.olcpl:oRo 

Tell persons who ask by telephone about the funeralprovider s offerings or prices any accurate information from the
price lists in paragraphs (b 1 (2) through (4) of this se tion and
any other readily available nformation which reasQnably answers
the question aRe 3.RX athor iRforH3.tisR :hiah rO.:cQRably 3.Rf:":10rE:
tho quo ti9R and UR.aCR. i rg.adily :a"'J'3.ilaala

(2 ) Casket j3rioe list.. price List

(i) Give a printed or typewritten price list to people who
inquire in person about the offerings or rices of caskets or
alternative containers. The funeral prov der must offer the list
upon beginning discussion of, but in any event before showing
caskets. The list must contain at least the reta prices of all
caskets and alternative containers offered which do not require
special ordering, enough information to identify each, including
the casket manufacturer s name and model numr, and the
effective date for the price list. In lieu of a written list,
other formats, such as notebooks, brochures, or charts mar be
used if they contain the same information as would the pr nted or
typewritten list , and display it in a clear and conspicuous
manner. Provided however that funeral providers do not
have to ma e a caske ce list available if the funeral
providers place on the general price liS

~~~

ied in paragraph(b) (4) of this section, the information required by
s paragraph (b)(2)(i) of t.aio: soction

(ii) Place on the list, uaetaer a riRtea or
list er etaer form3t is USDa however produced, the
funeral provider s place of business and a caption
list as a " casket price list.

typmlritteR
name of the
describing the



(3) Outer arial gsntainsr rige li6t. Burial Container
price L.Lst

(i) Give a printed or typewritten price list to persons who
inquire in person about outer- burial container offerings or
pr.Lces. The funeral provider must offer the list upon beginning
aiscussion of, but in any event before showing the containers.
The list must contain at least the retail prices of all outer
burial containers offered which do not require special ordering,
enough information to identify each conta.Lner, and the effective
date for the prices listed. In lieu of a written list, the
funeral proviaer may use other formats, such as notebooks,
brochures, or charts, if they contain the same information as the
printed or typewritten list, and display it in a clear and
cons icuous manner. Provided however that funeral
provLders do not have o ma e an ou er burial container price
list available if the funeral providers place on the general

~~~ ~~~ ) (

)(t)n f t

G9st.ion
(ii) place on the list whether a rinted or

li6t er other fermat i6 a6ed however produced, the
funeral provider' s place of business and a caption
list as an " outer burial container price list.

(4) General riee li6t. Price List

(i) Give a printed or typewritten price list for retention
to persons who inquire in person about fanoral arran omont6 the
prices or the rise6 selection of funeral oods or funeralservices. 

typo':lri t.tOR
name 0 f the
describing the

T e funeral provLder must offe the list upon beginning
discussion either of faneral arraRgeIR8nts prices . oro!. the
selection of any funeral goods or funeral services including the
overall typ of service or disposition, whichever discussion
occurs first. This requirement applies whether the discussion
takes place in the funeral home or elsewhere. Provided however
, that when the deceased is removed for transpo .Lon to 

funeral home, an in-person request at that time for authorization
to emalm, required by S453. 5(a) (2) does not, by itself, trigger
the requirement to offer the genera rice list Lf the provider
in seeking prior embalming approval d.Lscloses that emalming is
not requirea by law except in certain special caseS- if any. Any
other discussion during that time abut .prices or he selection
of funeral goods or services triggers the reqirement to give
consumers a general price list. This list must contain at least
the following information:

(A) The name, address , and telephone number of the funeral
provider s place of business;

(B) A caption describing the list as a " general pricelist" ; and

(C) The effective date for the price list;-a
(D) In iffodiato senjlinetieR Ilith tho price di8cloEmrec
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(ii) Include on the price list, in any order, the retail
pricep (expressed ei r as the flat . fee, or as the price per
hour, m le or other un t of computat on) and the other
information specified below for at least each of the following
items, if offered for sale:

Forwarding of remains to another funeral home, together
wi th a ist of the services provided for any quoted price;

Receiving remains from another funeral home , togetherwith a ist of the services provided for any quoted price;
(C) The price range for the direct cremations offered by

the funeral provider, together with: (1) A a separate price for a
direct cremation where the purchaser provides the container; (2)
separate rices for each direct cremation offered including an

iRioae ueea sen ar alternative container; and (3
description of the services and container (where app icable),
included in each price;

(D) The price range for the immediate burials offered by
the funeral provider, together with: (1) A a separate price for
an immediate burial where the purchaser provides the casket; (2)
separate prices for each immed ate burial offered including a
casket or alternative container; and (3) a description of the
services and container (where applicable) includea in that price;

(E) Transfer of remains to funeral home;
(F) Embalming;

(G) Other preparation of the body;

(H) Use of facilities and staff for viewing;

(I) Use of facilities and staff for funeral ceremony;

(J) Other \iSC
facil es reviaea
service;

bf facilitioG , togother litk 3. lict Use of
and staff for aRY etea riee, memorial.

-.-

(K)
service;

Hearse, Use of equipment and staff for graves ide

(L) Li1RG1.S iRa J

af th l\i

~~~~ ~~~ ~~~~ ~~~ ~~~

g(t)tieR
Hearse; and

(N) l\GJtRe' Ilcd cRt sardo

(!!)

Limousine.
(iii) Include on the price list, in any order, the

following information:

(A) Either of the following:



(l) The price range for the caskets offered by the
provider, t0gether with the statement: "A complete price
will be prov ded at the funeral home. ; or

(2) The prices of individual caskets, disclosed in the
manner specified by paragraph (b) (2) (i) of this section; and

funerallist

('B) Either of the following:

(1) The price range for the outer burial containers offered
by the funeral provider, together with the statement: "A complete
price list will be provided at the funeral home. ; or

( 2 ) The prices of
disclosed in the manner
section; and

individual outer burial containers,
specified by paragraph (b) (3) (i) of this

(C) Either of the following:

(l) The price for the basic services of funeral director
and staff, together with a list of the principal basic services
provided for any quoted price and, if the charge cannot be
aeclined by the I?urchaser, the statement: " This fee for our
basic serv ces w ll be added to the total cost of the funeral
arrangements you select. (This fee is already included in our
charges for d rect cremat ons, immediate bur als, and forwarding
or receiving remains. . The statement shall include the phrase
and overhead" after the word " services " if the fee includes a

charge for the recovery of unallocated funeral provider overhead
; or

(2) The following statement: "Please note that a fee for
the use of our basic services is included in the price of our
caskets. Our services include (specify). " The statement shall
include the phrase "and' overhead" after the word " serv ces " if
the fee includes a charge for the recovery of unal10cated funeral
provider overhead. The statement must be placed on the general
price list together with the casket price range, required by
paragraph (b) (4) (iii) (A) (1) of this section, or t0gether with the

ces of dual caskets, required by (b)(4)(i i)(A)(2) of
s sect on.

(3) The services fee permitted by S453. 2(b) (4) (iii) (C) (l)or (C) (2) is the only funeral provider fee for serv ces,
fac ties or unallocated overhead permitted by thi,-. par to be
non-declinable, unless otherwise reqire9 by law.-
Funer I) Go

~~~
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( i ) Give an itemized written statement for retention to
each person who arranges a funeral or other disposition of human
remains, at the conclusion of the discussion of arrangements. The
statement must list at least the following information:

(A) The funeral goods and funeral services selected by that
person and the prices to be paid for each of them;

(B) Specifically itemized cash advance items. (These prices
must be given to the extent then known or reasonablyascertainable. I f the prices are not known or reasonably
ascertainable, a good faith estimate shall be given and a written



statement of the actual charges shall be provided before the
final bill is paid. ); and

(C) The total cost of the goods and services selected.

ii) The information required by this paragraph (b) ( 5) 

this sestisR may be included on any contract, statement, or
other' document which the funeral provider would otherwise provide
at the conclusion of discussion of arrangements.

(6) her risiR methses. Pricinq Methods

Funeral roviders may give persons any other rice
information, n an other format , in addit on to t at required by

para hs (s) 

( )

453. 2(b)
6' (3), and 

(4) of this seetisR
long as t e statement regu re y S para raph (b) (3) O f this
ssstion 453. 2(b) (5) is g ven when required by the rule.

S453. Misrepresentations
(a)
( 1)

Embalminq provisions-

Deceptive Acts or praatiees. Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:

(i) Represent that State state or local law requires that a
deceased person be embalmed when such is not the case;

(ii) Fail to disclose that embalming is not required by law
except in certain special cases , if any.

(2 ) preventive requirements

To prevent these deceptive acts or practices, as well as the
unfair or deceptive acts or practices defined in SS453. 4(b) (1)
and 453. 5(2), funeral providers must:

(i) Not represent that a deceased person is required to be
embalmed for: (1) direct crematio ; (2) immediate burialT; (3) a
funeral using a sealed casket , SF ; or (4) a closed casxet
funeral without viewing or visitation when refrigeration is
available and th9 fUHoral uit:a9ut: "'i9'tinf3 gr 

~~~

at.iQR 3.RG
uith a Qlssea eas)te1O uheR 8tats when state or loo- law does not
require embalming; and

(ii) Place the following disclosure on the general price
list, required by S453. 2 (b) (4), in immediate conjunction with the
price shown for embalming: " Except in certain special cases,
embalming is not required by law. Embalming may be necessary,
however, if you select certain funeral arrangements, such as a
funeral with viewing. If you do not want embalming, you usually
have the right to cnoose an arrangement lhieh that does not
require you to pay for it, such as direct cremation or immediateburial. " The phrase "except in certain special cases " need not
be included in this disclosure if state or local law in the
area(s) where the provider does business does not require
emba1mlng under any circumstances.

(b) Casket for aromatioR pro" isioRC Cremation provisions



( 1) Decept ve Acts or ractices. Practices

In selling or offering to sell funeral goods or funeral
services to the public , it is a deceptive act or practice for afuneral provider to:

(i) Re resent that State state or local law requires a
casket for d rect cremations;

eon)
(ii) Represent that a casket (et.asE' taan an linfinisaea ,mea
s required for direct cremations.

(2 ) Preventive re irement6. Requirements

To prevent these deceptive acts or practices, as well as the
unfair or deceptive acts or practices defined in S 453. 4(a)(1),
funeral providers must lace the following disclosure in
immediate conjunction w th the price range shown for direct
cremations: " If ou want to arrange a direct cremation, you can
use an unfinisae ' reea sen er an alternative container.
Alternative containers encase the body and can be made of
materials like Rea' ' sarEl!3eard fiberboard or composition
materials (with or without an outside covering) , or POUCHOC of
aawJ'as . The containers we provide are (specify containers).
This disclosure onlr has to be placed on the general price list
if the funeral prov der arranges direct cremations.

(c) Outer burial aentainerProvisions T3ro'\iE: iSRE Burial Container

( 1) Deceptive Acts or raatise6. Practices

In selling or offering to sell funeral goods and funeral
services to the public, it is a deceptive act or practice forfuneral provider to:

( i) Represent that State state or local law
regulat ons, or particular cemeteries, require outer burial
containers when such is not the case;

(ii) Fail
Stato state law
container.

to disclose to persons arranging funerals that
does not require the purchase of an outer burial

(2) Prevent ve re liiremgnt. Requirement

..-

To prevent these this deceptive act or aatiae6
practice, funeral providers must place the follow ng disclosure
on the outer burial container price list, required By S
453. 2(b)(3)(i), or, if the prices of outer burial containers are
listed on the general price list, required by S453. 2(b) (4), in
immediate con unction with those prices: " In most areas of the
country, ns S ate state or local law lRaJms does not require that
you buy a container to surround the casket in the grave.
However, many cemeteries a& require that rou have such a
container so that the grave will not sink 

n. Either a grave
liner or a burial vault or a grave liner will satisfy these
requirements. "
The phrase " in most areas of the country " need not be included in
this disclosure if state or local law in the area(s) where the
provider does business does not reqire a container to surroundthe casket in the grave. 



. (

Gen rgV gn6 en l 3Re e mgtorl .roqyirOmentE
Prov1s1ons an emetery equ1remen s

(1) Deceptive Acts or r3ctic96. Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for
funeral providers to represent that Feaeral , St3to federal
state, or local laws, or particular cemeter1es or cremator1es,
require the purchase of any funeral goods or funeral services
when such is not the case.

(2) Preventive rgQuirOIR9:RtE. Requirements
To prevent these deceptive acts or practices, as well as

the deceptive acts or practices identified in SS453. 3(a) (1),
453. )(1), and 453. 3(c)(1), funeral providers must 1dent1fy and
brief y describe in wr1t1ng on the statement of funeral goods and
services selected (required by S453. 2(b)(5)) anr legal, cemetery,
or crematory requirement which the funeral prov1der represents to
persons as compelling the purchase of funeral goods or funeral
services for the funeral which that person is arranging.

presei;lti

~~~ ~~~ ~~~ ~~~~

rotoctiYe v3lye cl3ims.

In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:

(1) Represent that funeral goods or funeral services will
delay the natural decomposition of human remains for a long-term
or indefinite time;

2) Represent that funeral goods have protective features
or wi 1 protect the body from gravesite substances, when such is
not the case.

( f)

(1 )

Cash advanee ravi6iens Advance provisions

Deceptive Acts or r3etice6. Practices

In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for afuneral provider to: 
item
when

( i) Represent that the
1S the same as the cost
such is not the case;

price charged for a cash advance
to the funeral provider for the item

(ii) Fail to disclose to persons arranging funerals that
the price being charged for a cash advance item is not the same
as the cost to the funeral provider for the item when such is the
case.

(2 ) Preventive ro iromeRt6. Requirements

To prevent these deceptive acts or practices, funeral
roviders must place the following sent nce in the

itemized statement of funeral goo sand
services se ec ed, in imediate conjunction with the list of



itemzed cash advance items re ired by S453. 2(b) (5) (i) (B): "
charge you for our services in uyiH taese i ems, obta ng or
aranging for: (specify cash advance items), " if the funeral
provider makes a charge upon, or receives and retains a rebate,
commission or trade or volume discount upon a cash advance item.

~~~~

urc ase 0 unera 0 s or unera erv ces .

(a) Casket for Grema ioH r87isi8Hs Cremation provisions

(1 J Unfa r or eeGe i7e aG S or iGes. Deceptive Acts
or Prac ices

In selling or offering to sell funeral goods or funeral
services to the public , it is an unfair or deceptive act or
practice for a funeral provider, or a crematory, to require that
a casket otaer taaR R IiRfiRisaea \lOea G01! be purchased for
direct cremation.

(2 ) Preventive rO liiremoRt. Requirement
To prevent this unfair or deceptive act or practice, funeral

providers must make an 1iRfiHisaea ,:see! Gcm or alternative
container available for direct cremations, if they arrange direct
cremations.

(b) Other es gf f al gapes ar fUHeral
sgrTi OC Requ re urc ases o uneral o s or uneral

erv ces
(1 J Unfair or aeee ti7e aG 6 sr ioe6. Deceptive Acts

or Pract ces
In selling or offering to sell funeral goods or funeralservices , it is an unfair or deceptive act or practice for a

funeral provider to cgRai ieR

(i) Condition the furnishing of any funeral good or
service to a person arranging a funeral upon the purchase
other funeral good or funeral service, except as required
or as otherwise permitted by this part;

(ii) Charge any fee as a condition to furishing any
funeral goods or funeral servi es to a person arranging a
funeral, other than the fees for: (1) serices or-eral
director and staff, permitted by S453. 2(b) (4) (iii) (C); (2) other
funeral services and funeral goods selected by the purchaser; and
(3) other funeral goods or services reqired to be urchased, as

, explained on the itemized statement in accordance w
S453. 3(d) (2).

funeral
of any
by law

(2) Preventive roquiremeRts. Requirements

(i) To revent this unfair or deceptive act or practice,
funeral prov ders must:

(A) Place the following disclosure in the general pricelist , immediately above the prices required by SS453. 2(b)(4)(ii)
and (iii J: "The goods and services shown below are those we can
prov de to our customers. You may choose only the items youdesire. If legal or other requirements mean you must buy any



terns you did not specifically ask for, we will explain the
reason in writing on the statement we provide describing the
funeral goods and services you selected.

Provided however that if the charge for " services of
unera direc or and staff" cannot be declined by the purchaser,
the statement shall include the sentence: "However, any funeral
arrangements you select will include a charge for our basic
services " between the second and third sentences of the statement
specified above herein. The statement shall include the phrase
and overhead" after the word " services " if the fee includes a

charge for the recovery of unallocated funeral provider overhead;
and

(B) Place the following disclosure 9H in the statement of
funeral goods and services selected, required by S4 5 3. 2 (b) ( 5) ( i) :

Charges are only for those items that :are usea you selected or
that are required. If we are reguired by law or by a cemetery or
crematory to use any items, we w ll explain the reasons in
writing below.

(ii) A funeral provider shall not violate this section by
failing to comply with a request for a combination of goods or
services which would be impossible , impractical, or excessively
burdensome to provide.

S453. Servi ces e'-' elea ,dt-I:eut. rier aFJFJreval. Provided
Approva

(a) Unfair or Deceptive Acts or praot.ices. Practices
In selling or offering to sell funeral goods or funeral

services to the public , it is an unfair or deceptive act or
practice for any provider to embalm a deceased human body forlee unless: 

' .

( 1) State or local law or regulation
the particular circumstances regardless of
which the family might make; or

requires embalming in
any funeral choice

(2) Prior approval for embalming
has been obtained lrom a family member
person; or

(3) The funeral ?rovider is unable to contac a family
member or other author zed person after. exercisi due diligence,
has no reason to believe the family does not want embalming
performed, and obtains subsequent approval for embalming already
performed (expressly so described). In seeking approval, the
funeral provider must disclose that a fee will be charged if the
family selects a funeral which requires embalming, such as a
funeral with viewing, and that no fee will be charged if the
family selects a service which does not require embalming, such
as direct cremation or immediate burial.

(expressly so described)
or other authorized

(b) Preventive requirement. Requirement

To prevent these unfair or deceptive acts or practices,
funeral ?roviders must include on the cont.r:act. , final Bill , or
other ";;rl.t.t.OFl Q""idoRCO of tHe .ag-r90IRORt er eblig.Jtioa g-i'" on to
t.l:e Qustomor itemized statement of funeral goods and services
selected, required by S453. 2(b)(5), the statement: " If you



selected a funeral which uires may require embalming, such as
a funeral with viewing, you may have to pay for embalm ng. You
do not have to pay for embalming rou did not approve if you
selected arrangements such as a d rect cremation or immediateburial. If we charged for embalming, we will explain why below.
S453. Retention of aeeuments. Documents

To prevent the unfair or deceptive acts or practices
specified in S453. 2 and S453. 3 of this rule, funeral ?roviders
must retain and make available for inspection by Comm ssion
officials true and accurate copies of the price lists specified
in S453. 2(b)(2) through 4), as ap?licable, for at least one year
after the date of the ast distr bution to customers , and a
copy of each statement of funeral goods and services selected , as
required by S453. 2(b) (5), for at least one year from the date 
a1ea tas s'ta'temeRt 'las si Rsa of the arrangements conference.

S453 . Comprehension of aisclesurcs. Disclosures

To prevent the unfair or deceptive acts or ?ractices
specified in S453. 2 through S453. 5, funeral prov ders must make
all disclosures required by those sections in a clear and
conspicuous manner. The casket price list , outer burial
container price list , and general price list, required by SS
453. 2(b) (2)-(4), must be printed or typewritten n at least
nine- nt tY? size, and nothing contrar to, inconsistent with,
or in mitigat on of . the informat on required by the Rule to be
included in those price lists shall be used in them.

S453. Declaration of intent. Intent
(a) Except as otherwise provided in S453. 2(a), it is aviolatio of this o engage in any unfai or deceptive . acts

or pract ces spec ed n th s rule, or to fa l to comply w
any of the preventive requirements specified in this rule;

The provisions of this rule are sparate separate and
severab e from one another. If any provision is determined to be
invalid, it is the Commission s intention that the remaining
provisions shall continue in effect.

(c) This rule Shall
or to acts in the conduct
(1.9 FR 381, JaR. 3, 1981.)
S453. State eJIIH1F1'tisRs.

not apply to the business of insurance
thereo I .

..-

Exem tions
If, upon application to the Commission by an appropriate

Sta'te state agency, the Commission determines that:

(a) There is a S'tate
applies to any transaction

(b) That State state
of protection to consumers
the protection afforded by

state requirement in effect which
to which this rule applies; and

requirement affords an overall level
ch is as great as, or greater than,

this rule;

then the commissioR ' s Commission s rule will not be in effect in
that State state to the extent specified by the Commission in its
determination, for as long as the State administers and enforces
effectively the State state requirement.
(1.9 FR 3 , JaR. 3 , 1981.)
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APPENDIX C

PART 453-FURA INDUSTRY PRCTICES

Sec.
453. 1' Definitions.
453. 2 Price disclosures.
453. 3 Misrepresentations.
453. 4 Required purchase of funeral goods or funeral
453. 5 Services provided without prior approval.
453. 6 Retention of documents.
453. 7 Comprehension of disclosures.
453. 8 Declaration of intent.
453. 9 State exemptions.
453. 10 Mandatory review.

services.

Authority: Sec. 6(g) 38 Stat. 721 (15 U. C. 46(g); 80
Stat. 383, as amenaed, 81 Stat. 54 (5 U. C. 552).

noted.
S453. 1 Definitions.

Source: 47 FR 42299, Sept. 24, 1982, unless otherwise

Accounting year. "Accounting
particu ar calendar year or other one year
provider in keeping financial recordspurposes.

(b) Al ternati ve container. An "al ternati ve container " is a
non-metal receptacle or enclosure, without ornamentation or a fixedinterior linin!3, which is designed for the encasement of human
remains and wh1ch is made of cardboard, pressed-wood, _composition
materials (with or without an outside covering) - or pouches of
canvas or other materials.

year refers to the
period used by a funeralfor tax or accounting

(c) Cash advance item. A " cash advance item " is any item of
service or merchandise described to a purchaser as a " cashadvance

" "

accommodation,

" "

cash disbursement, " or similar term , A
cash advance item is also any item obtained from a third party and
paid for by the funeral provider on the purchaser' s behalf. Cash
advance items may include, but are not l1rnited to, the followingi terns: Cemetery or crematory services; pallb ers ; public
transportation; clergy honorar1a; flowers; music s or singers;
nurses; obituary not1ces; gratuities and death certificates.

(d) Casket. A "casket" is a rigid container which is designedfor the encasement of human remains and which is usually
constructed of wood , metal, or like material , and ornamented analined with fabric. 

(e) Commission.
Commiss10n.

Commission refers the Federal Trade

(f) Cremation. "Cremation
incinerates human remains.

heating process which

(g) Crematory. A " crematory " is any person, partnership or
corporation that performs cremation and seTls funeral goods.

(h) Direct cremation. A " direct cremation " is a disposition of
human remains by cremation , without formal viewing, vis1tation, or
ceremony with the body present.



(i) Funeral goods. "Funeral goods " are the goods which are
sold or offered for sale directly to the public for use in
connection with funeral services. 

(j) Funeral provider. A " funeral provider
partnership or corporation that sells or offers
goods , and funeral services to the public.

(k) Funeral services. "Funeral services " are any services
which may be used to care for and prepare deceased human bodies forburial cremation or other final disposition; and arrange,
superv se or conduct the funeral ceremony or the final disposit
of deceased human bodies.

is any person
to sell funera

( l) Immediate burial. An " immediate burial" is a dispos i tion
of human remains by burial, without formal viewing, visitation, or
ceremony with the Dody present , except for a graves ide service.

(m) Outer burial container. An " outer burial container " is any
conta ner which is designed for placement in the grave around the
casket including, but not limited to, containers commonly known as
bur ial vaults, grave boxes, and grave liners.

(n) Person. A "person is any individual, partnership,
corporation, association, government or governmental sUDdivision or
agency, or other entity.

(0)' Services of funeral director and staff. The " services 
funeral director and staff" are the services, not included in
prices of other categories in S453. 2(b) (4) which may be furnished
by a funeral provider in arranging and supervising a funeral, such
as conducting the arrangements conference, planning the funeral,
obtaining necessary permits and placing obituary notices.

(p) Unfinished wood
unornamented casket made
interior lining.

box. An "unfinished wood -.box
of wood which does not have a

is an
fixed

(49 FR

S453.

563, Jan. 5, 1984)

Price disclosures.

(a) Unfair or deceptive acts or practices. In selling or
offer ng to sell funeral goods or funera services to the public,
it is an . unfair or decevtive act or practice for a fbneral provider
to fail to furnish pr ce information d sclosing e cost to the
purchaser for each of the specific funeral goods and funeral
services used in connection with the disposition of deceased human
bodies, including at least the price of embalming, transportation
of remains, use of facilities, caskets, outer burial containers,
immediate burialsJ or direct cremations , to ersons inquiring about
the purchase of unerals. Any funeral prov der who complies with
the preventive requirements in paragrapn (b) of this section is not
engaged in the unfair or deceptive acts or practices defined here.

(b) Preventive requirements. To prevent these unfair or
deceptive acts or pract ces, as well as the unfair or deceptive
acts or practices defined in S453. 4 (b) (1), funeral providers must:

( 1) TeleVhone price disclosures. (i) Tell persons who call the
funeral prov der ' s place of business and ask about the terms,
conditions, or prices at which funeral goods or funeral services



are offered,
telephone.

ii) Tell persons who ask by telephone about the funeral
provider' s offerings or prices any accurate information from the
price lists in paragraphs (b) (2) through (4) of this section which
reasonably answers the questlon and any other information which
reasonably answers the question and which is readily available.

(2) Casket price list. (i) Give a printed or typewritten price
list to people who inquire in person acout the offerings or pricesof caskets or alternative containers. The funeral provider must
offer the list upon beginning discussion of, but in any event
before showing caskets. The list must contain at least the retail
prices of all caskets and alternative containers offered which do
not require special ordering, enough information to identify each,
and the effective date for the price list. In lieu of a written
list, other formats, such as notebooks, brochures, or charts may be
used if they contain the same information as would the printed or
typewritten list, and display it in a clear and conspicuous manner.
Provided however, That funeral providers do not have to make 
casket price list available if the funeral providers place on the
general price list, specified in paragraph (D) (4) of this section,
the information which is required by this paragraph (b) (2) (i) 

this section.

that price information available over the

(ii) Place on the list, whether a printed or typewritten list
or other format is used, the name of tne funeral provider s place
of business and a caption describing the list as a " casket price
list. "

(3) Outer burial container price list. (i) Give a printed or
typewritten price list to persons who inquire in person about outer
burial container offerin9s or prices. The funeral provider must
offer the list upon beglnning discussion of, but in- any event
before showing the containers. The list must contain at least the
retail prices of all outer burial containers offered which do notrequire special ordering:, enough information to identif each
container, and the effectlve date for the prices listed. In ieu 

a written list, the funeral provider may use other formats, such asnotebooks, brochures, or charts, they contain the same
information as the printed or typewritten list, and display it in
a clear and conspicuous manner. Provided however, That funeral
providers do not have to make an outer burial container price list
available if the funeral providers place on the gen al price list,
specified in paragraph (b) (4) of this. section -the lnformation
which is required by this paragraph (b) ( 3 

) ( 

i) or this section.

(ii) Place on the list, whether a printed or typewritten list
or other format is used, the name of tne funeral provider' s place
of business and a caption describing the list as an "outer burial
container price list.

(4) General price list. (i) Give a printed or typewritten
price list for retention to persons who inquire in person about
funeral arrangement's or the I?rices of funeral goods or funeral
services. When people inquire In person about funeral arrangements
or the prices of funeral goods or funeral services , the funeral
provider must offer them the list upon beginning discussion either
of funeral arrangements or of the selection of any funeral goods or
funeral services. This list must contain at least the following
information:



(A) The name, address, and telephone numer of the funeral
provider s place of business; 

(B) A caption describing the list as a " general price list"

(C) The effective date for the price list; and

(D) In ' immediate conjunction with the price disclosures
required by paragraph (b) (4) (ii) of this section, the statement:
Tnis list does not include prices for certain items that you may
ask us to buy for you, sucn as cemetery or crematory services
flowers, and newspaper notices. The prices for those items will be
shown on your birl or the statement describing the funeral goods
and services you selected.

(ii) Include on the price list, in any order, the retail
prices (expressed either as the flat fee, or as the price per hour,
mile or other unit of computation) and the other information
specified below for at least each of the following items , ifoffered for sale:

Forwarding of remains to another funeral home, together
wi th a ist of the services provided for any quoted price;

(B) Receiving remains from another funeral home, together with
a list of the services provided for any quoted price;

(C) The price range for the direct cremations offered by the
funeral provider, together with: (1) A separate ?rice for a d rect
cremation where the purchaser ?rovides the conta ner; (2) separate
prices for each direct cremat on offered including an unfinished
wood box or alternative container; and (31 a description of the
services and container (where appl cable), ncluded in each price;

(D) The price range for the immediate burials offered by the
funeral prov der, together with: (1) A separat.e-price for an
immediate burial where the purchaser proviCies the casket; ( 2 )
separate prices for each immediate burial offered including acasket or alternative container; and (3) a description of the
services and container (where applicable) included in that price;

(E) Transfer of remains to funeral home;

( F ) Embalming;

(G) Other preparation of the body; 

(H) Use of facilities for viewing;

( I) Use of facilities for funeral ceremony;

..-

(J) Other use of facilities, togetherfacil es provided for any quoted price;

(K) Hearse;

(L) Limousine;

with list

(M) Other automotive equipment, together with a description of
the automotive equipment prov ded for any quoted price; and

(N) Acknowledgment cards.



(iii) Include on the price list , in any order, - the following
information:

(A) Either of the following:

( 1) The price range for the caskets offered by the funeral
provider, together with the statement: " A complete price list will
be provided at the funeral home. ; or

(2) The prices of individual caskets, disclosed in the manner
specified by paragraph (b) (2) (i) of this section; and

(B) Either of the following:

(1) The price range for the outer burial containers offered bythe funeral provider, together with the statement: "A complete
price list wi'll be provided at the funeral home. ; or

(2) The prices of individual outer burial containers,
disclosed in the manner specified by paragraph (b) ( 3) (i) of this
section; and

(C) Either of the following:

(1) The price for the services of funeral director and staff,
together with a list of the principal services provided for any
quoted price and, if the charge cannot be declined by the
purchaser, the statement: "This fee for our services will be added
to the total cost of the funeral arrangements you select. (This fee
is already included in our charges for direct cremations, immediate
burials, and forwarding or receiving remains. ; or

(2) The following statement: "Please note that a fee for the
use of our services is included in the price of our caskets. Our
services include (specify). " The statement must be placed on the
general price list together with casket price range, required by
paragraph (b) (4) (iii) (A) (1) of this section, or together with the
prices of individual caskets , required by (b)(4)(iii)(A)(2) of thissection.

(5) Statement of funeral goods and services selected. (i) Give
an itemized written statement for retention to each person who
arranges a funeral or other disposition of human remains , at the
conclusion of the discussion of arrangements. The statement must, list at least the following information: 

(A) The funeral goods and funeral services selected by that
person and the prices to be paid for each of them;

(B) Specifically itemized cash advance items. (These prices
must be given to the extent then known or reasonably ascertainable.
If the prices are not know or reasonably ascertainable, a good
faith estimate shall be given and a written statement of the actual
charges shall be provided before the final bill is paid. ); and

(C) The total cost of the goods and services selected.

(ii) The information required by this paragraph (b) (5) of this
section may be included on any contract, statement, or other
document which the funeral provider would otherwise provide at the
conclusion of discussion of arrangements.



(6) Other pricing methods. Funeral providers may give persons
any other price information, in any other format n a dition . to
that required by paragraphs (b) (2), (3), and (4) of th s sect
so long as the statement required by paragraph (b) ( 5 ) of this
section is given when required by the ru

S453. 3 Misrepresentations.

i a) Embalming provisions- (1) Deceptive acts or ractices. In
selling or offering to sell funeral goods or funera services to
the 'public, it is a deceptive act or practice for a funeral
prov der to:

. (i) Represent that State or local law requires that a deceased
person be embalmed when such is not the case;

ii) Fail to disclose that embalming is not required by law
except in certain special cases.

(2) Preventive requirements. To prevent these deceptive acts
or ractices, as well as the unfair or deceptive acts or practices
def ned in SS453. 4(b)(1) and 453. 5(2), funeral providers must:

( i) Not represent that a deceased person is required to be
embalmed for direct cremation, immediate burial, a funeral using a
sealed casket, or if refrigeration is available and the funeral is
without viewing or visitation and with a closed casket when State
or local law does not require embalming; and

(ii) Place the following disclosure on the general price list,
required by S453. 2(b) (4), in immediate conjunction with the price
shown for embalming: " Except in certain special cases, embalming is
not required by law. Emba ming may be necessary, however, if rou
select certain funeral arrangements, such as funeral w
viewing. If you do not ant emealming, you usually have the right
to choose an arrangement which does not require you t;o- pay for 

such as direct cremation or imediate burial.
(b) Casket for cremation provisions- (1) Deceptive acts 

pract ces. In selling or offering to sell funeral goods or funeral
services to the public , it is a deceptive act or practice for a
funeral provider to:

( i) Represent that State or local law requires a casket for
direct cremations;

-.-

(ii) Re resent that a casket (other than an-Unfinished wood
box) s requ red for direct cremations.

(2) Preventive requirements. To prevent these deceptive acts
or ractices, as well as the unfair or deceptive acts or practices
def ned in S453. 4 (a) (l), funeral providers must place the following
disclosure in immediate conjunct on with the pr ce range shown for
direct cremations: " oU want to arrange a direct cremation r youcan use an unfinishe wood box or an alternative conta ner.Alternative containers can be made of , materials like heavy
cardboard or composition materials (with or without an outside
covering), or pouches of canvas. " Th s disclosure only has to be
placed on the general price list if the funeral provider arranges
direct cremations.

(c) Outer burial container provisions- (l) Deceptive acts or



practices. In selling or offering to sell funeral goods and funeral
services to the public, it is a deceptive act or practice for a
funeral provider to: '

Represent that State or local laws or regulations, or
particu ar cemeteries, require outer burial containers when such isnot t,he case;

(ii) Fail to disclose to persons arranging funerals that State
law does not require the purchase of an outer burial container.

(2) Preventive requirement. To prevent these deceptive acts orpract ces , funeral providers must place the following disclosure onthe outer burial container price l , required by S453, 2 (b) (3) (i) ,
or, if the prices of outer burial containers are listed on thegeneral price list required by S453. 2(b) (4), in immediate
conjunction with those pr ces: " In most areas of the country, no
State or local law makes you buy a container to surround the casket
in the grave. However, many cemeteries ask that you have such a
container so that the grave will not sink in. Either a burial vault
or a grave liner will satisfy these requirements.

(d) General provisions on legal and cemetery requirements- 
Deceptive acts or practices. In selling or offer ng to sell funera
goods or funeral services to the publ c, it is a deceptive act or
practice for funeral providers to represent that Federal, State, or
local laws ! or particular cemeteries or crematories , require the
purchase o! any funeral goods or funeral services when such is not
the case.

(2) Preventive requirements. To prevent these dece ti ve act
or practices , as well as the deceptive acts or ractices dentified
in SS453. 3(a)(1), 453. 3(b)(1), and 453. 3(cJ(1 , funeral providers
must ident fy and briefly describe in wr ng on the statement of
funeral goods and services selected (required by S453. (b) (5)) anlegal, cemetery, or crematory requirement which the funera
provider represents to persons as compelling the purchase of
funeral goods or funeral services for the funera which that personis arranging. 

(e) Provisions on preservative and protective value claims. In
selling or offering to sell funeral goods or funeral services tothe 'pu1Jlic, it is a deceptive act or practice for a funeral
prov der to:

(1) Represent that funeral goods. or funer-- services will
delay the natural decomposition of numan remains for a long- term or
indefinite time;

(2) Represent that funeral goods have protective features or
will protect the body from gravesite substances, when such is not
the case.

(f) Cash advance provisions- (1) Deceptive acts or practices.In sell ng or offering to sell funeral goods or funeral services tothe 'publ c, it is a deceptive act or practice for a funeral
prov der to:

(i) Represent that
is the same as the cost
such is not the case;

the price charged for a cash advance item
to the funeral provider for the item when



ii) Fail to disclose to persons arranging funerals that the
price be ng charged for a cash advance item is not the same as the
cost to the funeral provider for the item when such is the case.

(2) Preventive requirements. To prevent these deceptive acts
or practices, funeral providers must place the following sentence
in the general price list, at the end of the cash advances
disclosure , required by S453. 2(b) (4) (ii) (C): "We charge you for our
services in buying these items, " if the funeral provicfer makes a
charge upon, or receives and retains a rebate, commission or trade
or volume discount upon a cash advance item.

(49 FR 563, Jan. 5, 1984)

S453. 4 Required purchase of funeral goods or funeral services.

(a) Casket for cremation provisions- ( 1) Unfair or deceptive
acts or practices. In selling or offering to sell funeral goods or
funeral services to the publ c, it is an unfair or deceptive act or
practice for a funeral provider or a crematory, to require that a
casket other than an unfinished wood box be purchasecf for direct
cremation.

(2) Preventive requirement. To prevent this unfair or
deceptive act or practice, funeral roviders must make an
unfinished wood box or alternative conta ner available for direct
cremations, if they arrange direct cremations.

(b) Other required purchases of funeral goods or funeral
services- (1) Unfair or deceptive acts or practices. In selling or
offering to sell funeral goods or funeral services, it is an unfair
or deceptive act or practice for a funeral provider to condition
the furnishing of any funeral good or funera service to a person
arranging a funeral upon the purchase of any other funeral good orfuneral service, except as required by law or otnerwise
permi tted by this part. 

(2) Preventive requirements. (i) To prevent this unfair or
deceptive act or practice, funeral providers must:

(A) Place the following disclosure in the general price list,
immed ately above the prices required by S453. 2(b)(4)(ii) and
(iii): "The goods and services shown below are those we can provide
to our customers. You may choose only the items you des re. If
legal or other requirements mean you must buy any i s you did not
specifically ask for, we will explain the reason LD writing on the
statement we provide describing the funeral goods and serv ces you
selected. "
Provided, however, That if the charge for " services of funeral
director and staff" cannot be decl ned by the purchaser, the
statement shall include the sentence: " However, any funeral
arrangements you select will include a charge for our services
between the second and third sentences of the statement specified
above herein; and

(B) Place the following disclosure on the statement of funeral
goods and services selected , required by S453. 2(b) (5) (i): "Charges
are only for those items that are used. If we are requ red by law
to use any items, we will explain the reasons in writing below.

(ii) A funeral provider shall not violate this section by



failing to comply with a request for a combination
services which would be impossible, impractical, or
burdensome to provide.

S453. 5 Services provided without prior approval.

of goods or
excessively

) Unfair or Deceptive Acts or practices. In selling or
offer ng to sell funeral goods or funeral services to the pub ic,
it is an unfair or deceptive act or practice for any prov der to
embalm a deceased human ibody for a fee unless:

State or local law or regulation requires embalming in the
particu ar circumstances regardless of any funeral choice wnich the
family might make; or

(2) Prior approval for embalming (expressly so described) has
been obtained from a family member or otner authorized person; or

( 3) The funeral provider is unable to contact a family member
or other authorized person after exercising due diligence, has no
reason to believe the family does not want embalming performed, andobtains subsequent approval for embalming already performed
(expressly so described). In seeking approval, the funeral provider
must disclose that a fee will be cnarged if the family selects a
funeral which requires embalming, such as a funeral with viewing,
and that no fee will be charged if the family selects a service
which does not require embalming, such as direct cremation or
immediate burial.

(b) Preventive requirement. To prevent these unfair or
deceptive acts or practices, funeral providers must include on the
contract, final bill, or other written evidence of the agreement or
obligation given to the customer, the statement: " If you selected
a funeral wnich requires embalming, such as a funeral with viewing
you may have to pay fer embalming. You do not have to pay for
embalm ng you did not approve if you selected arrangements such asdirect cremation or immediate burial. If we charged for
embalming, we will explain why below.

S453. Retention of documents.

To prevent the unfair or deceptive acts or practices specified
in S453. 2 an S453. 3 o this ule, funer l 9rovid must retain
and make ava lable for nspect on by Comm on off als true and
accurate copies of the price lists specified in S453. 2 (b) (2)
through (4), as applicable, for at least 9ne year r the date of
their last distribution to customers, and a copy o each statement
of funeral goods and services selected, as required by S453. 2 (b)
(5) for at least one year from the date on which the statement was
signed.
S453. Comprehension of disclosures.

To prevent the unfair or deceptivein S453. 2 through S453. 5, funeral
disclosures required by those sections
manner.

acts or practices specifiedproviders must make all
n a clear and conspicuous

S453. Declaration of intent.

(a) Except as otherwise provided in S453. 2(a), it is a
violation of this rule to engage in any unfair or deceptive acts or



practices s ecified in this rule, or to fail to comply with any of
the prevent ve requirements specified in this rule;

(b1 The provisions of this rule are sparate and severable from
one another. If any provision is determined to be invalid, it is
the Commission ' s ntention that the remaining provisions shall
continue in effect.

t c) This rule shall not apply to the business of insurance or
to acts in the conduct thereof.

(49 FR

S453.

564, Jan. 5, 1984)

State exemptions.

If, upon application to the Commission by an appropriate State
agency, the Commission determines that:

(a) There is a State requirement in effect which applies to
any transaction to which this rule applies; and

(b) That State requirement affords an overall level of
protect on to consumers which is as great as, or greater than, the
protection afforded by this rule;

then the commission' s rule will not be in effect in that State to
the extent specified br the Commission in its determination, for as
long as the State adm nisters and enforces effectively the Staterequirement. 
(49 FR 564, Jan. 5, 1984)

S453. 10 Mandatory review.
No later than fou.r years after the effective date of thisrule, the Commission snall initiate a rulemaking amendment

proceeding pursuant to section 18(d) (2) (B) to determine whether the
rule should be amended or terminated. The Commission' final
decision on the recommendations of this roceeding shall be made no
later than eighteen months after the in tiation of th proceeding.
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FEDERAL TRADE COMMISSION

16 CFR Pa 453

Trade RegulaUon Rul Funer
Indus Pra
_ev Federal Trade CommssiolL
ACON Final Trade Reguation Rule.

SUMMARY: The Federal Trade
Commssion issue. a fmal Ruie. the
purpose of which ls to provide detailed
information about price. and legel
requirements to persona arranging
funerals. The Rula wil require
disclosure of itemized price information.
both over the telephone and in writing:
prohibit misrepresentations about legal.
cremtitory and cemetery requirements
pertaining to dispositio:1 of human
remams and proh.bit certain unfair
practices, such as embalming for a fee
wlchout prior permission or requiring
consumers to purchase caskets when
they intend to create the remains. or
conditioning the purchase of any fueral
goods and services on the purhase of .
any other funeral goods and services.

This nohce contains the Rule'
Sta tement af Basis and Puo.e. the text
of the Rule and a Reguator Analy.is
relating to the fial rule.

effeCTE DATE The Rule wil b""me
effective three months after the
conclusion of Congressional review. The
Commission wil publish a fuher notice
of effective date in the Federl "Register.

ADDRES Requests for copies of the
Rule. the Statement of Basts and
Purpose. cmd the Regulator Analysis
should be sent to Public Reference
Branch. Raom 130. Foderal Trade
Commis ion. 6th Street and
Pennsylvania Avenue. NW. Washington.

20580.
FOR FURTHER INP'O"MATION CONTACT
E:ica I.. Summers. Division of Service
Industry Practices. Bureau of Consumer
Protection. Federal Trade Commission.
Washington. D.C. 20580 (202) 52313.
SUWLMI!NTAI IN OAMAT10N: This
RuJe is belI8 submitted to the Congress
for revit!w in accordance with Section 21
of the FederaJ Trade Commission
Improvpmcnhl Act of 1980. 15 U.
57a-l. Under that section. a Rule
becomes effective unless both Houses of
Congress disapprove the Rule within 90
calendar days of continuous session

after the Rule is .ubmitted. The present
legislative review provision is scheduled
to terminate on September 30. 198
Assuming that a new legislative review
proce.s wil be implemented afte. that
date. the Commission has determined
Ihat Ihe Rule should become effective
thre months after the conclusion of

Congrssional review. The Commssion
wil puhlish e fuher notice of effective
date in the Fedral Reg.ter as soon as
pos.ible thereafter.
Lit of Subjects In 16 CF Perl 4S
Funeral home.. Prce disclosur.

Trade prectces.
By diretion of the Commi..ion. Chinan

Miler dil18ntl

Datod Septamber zo 198
, Ca M. Th..
Seretary.

Funer Rule Sielemeot of Be.;' and
Purp ""d Reglatory Analyai
1. Introduction

A. Need for and Objective. of Rule.
Arranging a fueral pJainly involves

emutional. religious. and other important
sodal considerahons. At the same time.
a funeral is more than a social ritual: it
is also an expensive consumerpnrchase.
In fact, the puase of a fueral i tbe
third larest singie expendi ture many
consumers will ever have to make. alter
a home snd a car Although funeral
costs vary sub.tantially amang fueral
home. and among different kinds of
dispositions and ceremonies. price
surveys bave found that the average
fueral. which include. embalmg.
viewing. a ceremony with the body
present and a proession to the
cemetery followed by ground bural.
costs the consumer between two and
three thousand donars. In recent years
fhere have been approximately 1.
milion deaths anually, bringins the
total amount which consumers spend on
funeraJ and bural arrangements to over
$S.z billon per year.

Whie the arrgement of a fusr 
cleary an importanf flnandal

tranaction for consumers it is a- unque
tranar.tion. one wbose chan:cteristics
reduce the ability of consumers to mae
caeful. informed purase deci.ions
Decions must often be made wbil
under the emotional strin of

bereavement. In addition. cOD8umen
.ack familarty with the fueral
tranoaetion: close to fift perct of all
consumers have never alTsnged a
funeral before. while another twenty-
five percent have done so only once.
Further. consumers are called upon to
make several important and potentially
costly decisions under tight time
constrints. With hour of death
consumers must make arrements to
have the body of the deceesed removed
from the place of death and taken to a
funeral home. With at mo.t 24 to 48
additional hour all additional decisions
must be made concemins the fonn of
disposition desird.

Under any circumstances. giving
carefu consideration to financial
metiers whia arranging a fueral would
be dificult. This diffcuty is
exacerbated however. by several
practices- uad by funeral providers
which, limt the consumer . abilty to

ma, inormed independent choice..
The evidenc inilcate. that e signifcat
number' of fueral providers:

(1) Require that consumers purchase
prpackged" funeral.. which may

include good and .ervces wbich the
consumers would not otherwisepure:

(2) Mi.repre.en either directiy or hy
the failure to disclose material
information: (a) that the law requires the
purchase of emb.:lming, a casket for
cremation services. or grave liners and
burial vaults: (bl the extent ta which
fueral goods and services have a

preservative and protective value: and
(c) that a mark.up is be ins charged on
items such as flowers and obituary
notice. commonly termed "cash
advance" items:

(3) Require that consumers who wish
to arrange direct cremation servicp.s
purase a casket for use in those
crmations:

(4) Embalm the body af the decea.ed
without first obtainins .pecifc
authori tion to do '0: and

(5)'Relue to discuss or fail to di.clase
price infonnation over the telephone.

The Commi.sion has concluded that
these acts and practices are unfair or
deceptive within the meaning of Sect10n

5 of the Federal Trade Commission Act.
Section II of this Statement contains a
more detailed description of these acts
and practices. as well as a discussion of
the frequency with which they occur,
The ruitpromulgated by the

mmssion prohibits these acts and
practices and includes requirements
desiged to prevent their recurrence. 
The rue s soal is to lower existing
barers to price competition in the
fuera markat and to faciitate inormed
consumer choice. The rule will help
acheve these goals by ensurins that: (1)
Consumers have access to sufficient
inormatioD to penut them to make
informed decisions about which goods
and services they wish to purchase; (21

consumers are not required to purchase
goods and services which they do not
want and are not required by law to
purase: and (3) misrepresentations 
not used to inuence consumers
decsions on which goods and services

to purase.
Under the provisions of the rue.

funeral providers must give canaen a
wrtten' list. prior to any arangements
discu.sion. containg the prices of the
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fura goo and servces on an
itemized baais. At th choice of the
fuera provider, separte price lits
may ala be used to disclose the prices
of caskets an outer bural contaers
The rue also requis tht 
providers give price inarmetion to
cOlUumers who "'ll an the telephone
and uk ebout the term cnndltialU, or
prices et which fuera goods or
servces ar offere by thet fuera
home. Whe th rue reuia tht price
inormtion be given to colUumers in e
relatively stade Itemied formet.
it in no wey interferea with the abilty of
fuera dictors to offer their soods and
servces for sale in additional forms
(e.

g.. 

fueral packages).
To ensur that fueral consumers

have the abilty to select only the soods
and servces they want to purase. the
rue generally requis fueral providers
to "unbundle " the goods and servces
they offer for sale and offer them on an
itemizd basis. Funeral providers may.

however. contiue to offer "package
fueras" for sale as an alternative to
itemied pura.in. The rue simply
ensurs that the consumer has the
abilty to make an itemied selection.

In addition to the seneral right to
select goods and servces OD an
individual basis. there ar two other
related provisions that concern items
which fueral provider of ta have
requid conumers to pura... Firt.
the rue requies that fuera providers
obtai express perms.ion frm a family
member or representative before
embalm i. performed. except under
special ciumstances. This requirement
is designed to ensure that consumers do -
not have to pao for enhalmins which
they neither asked Cor nor wanted.
Second. the rue prohibit. funeral
providers frm requing that conswners
purase 8 casket for use in a direct
crmatian servce. The role requires
fueral providen to offer an unmished
waad bax ar ather alternative to. a
traditional casket for use in this fonn of
dict disposition.

Finally. the rule prohibits several
.pecifically descrbed
misrepresentations cancernng legal
requimenta farura1 ar crmation.
and misrepresentatians about the
existence of mark.ups an cash advance
items. To implement these prohibitions.
the rue requires fueral praviders to

include several short disclasurs on the
senera! price list which they provide to
consumers. These disclo.sures simply
inonn consumen of their legal rights
and pura.e optiona.

Tbe roe al80 contains a provision
which reuis the Commission to start
a roe amendment proceeding to review
the effect an opera tion of the rue no

later than folU yea afer it bemee
effective. Th mandatory review wil
enable the Comm.."" to determine
wbether the rue ha. worked as
expectad and wi reui the
Comm..ion to decie whether the rue
.hould ba modied 01 tented wiWn
eighleen months after the proeeding
ha. .taed. the rue has ben
succe..fD in .tiultt price
compettinn by thai tie. the

Commuion will decde whether the
rue is .ti needed in light of the
marketplace chanes. Thi. provi.ion
en.ur. tha t the Comm.sioD will decide
whether there ill a contiuing need for
reguation of the fueral industr at an

early date and in a proedi open to
public participation.
This overview ha. highligted the

central element. of the rue. Virtally all

of its other provisians. including certain
definitons. are designed to ensure the

integrity of this disclosure scheme and
to prohibit misrepresentations of
material information. The role
promulsated today i. sub.tantially more
limited than that which the Commission
originally proposed. These modifcations
are the result of the Commission
careful consideration of the extensive
testiony and comments submitted on
three different uccasions. as well as
Congrs.ionally-manaled nmitations
(dlscus.ed below) on the rue . subject

matter. The Commis.ion believes that
thi. rule will effectively cub many of
the unfair or deceptive practices
identifed in the rulemaking record with
minimal intrsion into the business
operations of funeral providen.

B. History of the Prceeding. 

December of 1972. at the diction of the
Commission. the Commission s Bureau
of Consumer Protection began an initial
investigation of practces in the fueral
industry. ' Durg the inital 
investigation. the Commission s staff
intervewed consumers. fueral -
diectors. memarial society members.
attorneys, state offcials and othen. and
also visited funeral homes. These efforts

I The propoI..1 for II limted initial InvellSlaliau
stemmed frm aa in(emaJ ,taIr .naiysi. 8U88ti
Ii potenti for.bu i. th. fural trclJOII
given th unique di..dvanla8 of th. fuenllpur. Whie few COU18I ooplaint8 blld
be reved lit the tie. th. pohmttaJ for
consumer injur had ben docented by hearnp
chaired by Senator Phillp Har in 19M Anllt1Ut
Aspects of the Funert /nd Hearings Punuant
to S.1l 262 Before thtt Subcmm. on Anlltrsl and
Monopoly of the $enol. Comm on lh_judidary.
88th CaQ3 2d Se.. (19M1 (hereinfter cited aa
Antilnat an Monly Subcmm HfNDsS). 

policy Pia 8Ppr (0 idatiiD ar 
polentia! COR.WPr inju wa II di n!p0 
criticism mad. by th. Am Ba AsaoD in
tie late 196 that th CommiuioR I"h.d to
heavily OD consumer complaints and conseqlhn1y
chose trvial calles for invesligation

led the .Iaff to conclude that a more
detailed examination of the industr

practiceawas warnted. Tbe staff
made this recommendation in June. 197,
in a 239 page planning report to the
Commission. "J The Commission
subEequently approv d a ful induslry..

\Vide investigation and authori=ed the
use of compulsory process.

An Initial Staff Report by the staff of
the Bureau of Consumer Prtection
baaed on the industr.wide
investigation was published in August.
1975. In that repurt. the staff

recommended that the Commission
initiate a rulp.making proceeding
p'.rsuant to ilB au:hoMty under SeC lon8
5 and 18 of the Federal Trade
Commission Act. 3 The initial Staff
Report des..ribed prac!ices rela tlng to
the purchase uf fueral goods and
services which may have violated
Section 5 of the Act.

After ""/lewInS the lruhal Staff
Report. the Commission published an
Initial Notice of Proposed Rulemakig
lntia! Notiee ) on August 29. 1975. ' It

contained the text of a proposed rule. a
statement of the Commission s r asons
for issuinj2 it. and an invitation to.
comment -on the proposal.

Written comments on the Initial
Notice were received through March 6.
1976. More than 9.00 separate
documents were received. comprising
appro?Cimately, 20.00 pdges. Numerous
comments were made by individual
fMeral inuutftr members. state and

national funeral trade associations,

individual consumers. consumer groups.
state regulatory boards. state and local
government offcials. representaLvp.s of
funeral-related industries including
florists. cemetery operators. and (;3sket
and vaui! manujacturers, memorial
societiea..gergen. academics. and
other.wcsted parties.

On Februury 20. 1976, tbe Final Nutice
of RuleiUaking ("Final Notice ) was
published by the Presidms Offcer in the
funeral proceeding. II The Final Notice set
uut thirty disputed issues of fact to serve
as the focus for the public hearings on
the proposed rue 8 Public hearings were

1 Divlliiun of EvaJuaUoa Burau of ConAumer
Prtecti('n. Unfair Practir: in the Fuerai inciwtr:
A Pionnulg Report to the Federal Trade
Cammis. lon lune 29. 1973.

15 U. c. 45. 57-

40 FR 399 (1975).
.n FH 1781 (19'1.

Pror to tie hear.. the National Funeral
Diretors A8sociation aDlIbt 10 en)oUt th hellring

in Cederl cour. ..Uex . aumber of proedu
impropriO!Iie8 end Commillion acton in p.xr;eA of
its .tarulory ailihorty. The cour denied the
inlunction. "''FDA v. n: 7615 (D. C.. filed
ApriI14. 1!J61. 
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held In six cities frm April 20 thugh
Augst e. 1976. ' In all. 52 days ofhear were held durg which 315
wilnesses presented testimony and
exhbita and were subject to ers..

examination by the various parcipati
pare.. The six hearins produced
14,719 pages o transcrpt and
approxietely 4,QO.additionai pages of
exblta.

At the conclusion of the public
hearngs, a fial opportity for
comment was offered the public to rebut
any data or views which had pre"iously
been submitted into evidence.- Fort-
seven separate rebuttal submissions
were fied by the Commission .taff and
various parties to the proceeding.

At the conclusion of the public
hearing process. reports to the
Commission based on the roemaking
record were prepared by the Presiding
Offcer, I who made finding. on the
i..ues which had been designated by

the Commis.ion for the public hearinfjs,
and by the Commission staff. I who
analyzed the record evidence and made
recommendations to the Commssion for
finaf action. The Pre.idig Offcer found
tha t the fueral transaction has several
characteri.t!c. which place the
consumer in a disadvantaged barainig
position relative to the funerel dictor.
leave the con.umer vuereble to unair
and deceptive practices. and cause
consume.. to have little knowledge of
legal requirements. available
alternatives respecting disposition of the

deed. and fueral homes ' offerings and
prices. The Pre.iding Offcer also found
that some Cuneral providers fail to
disclose relevant purchase information
to consumers while some other funeral
providers affrmatively misrepresent

legal. public health and/or religious
requirements to customers. The staff.
after reaching similar conclusions. 10

'He.rinp wel' held in AlI.ntL Chicq. Lo.
Anell!" New York City. S..IU. and Waahgloll

'Report 01 the Pruidins Omcer OD PrpoMd
Trade ReswaUon Rule CODceminS Funera 1ndu.b'
Prctcn (18 CF P'nt 4531. July 197 (hereinafter
died .. "Report 01 the Prid1 Offce'

'FunllrallndUlIr Prcllcea. PInal Staff Rep 
the Fed.ra T,.de Comm..ion .nd propoMd Trade
Repdation Rula (18 CF Pan 45), June 19111
(hereinaflft dted L.. " 97 Staff Reprt

leThere WeT .everal are.. of dis8grment
between the PrsidinlJ Offcer and the ruemakinlJ
Itaff. For example. the Prsidina Offcer. in conlrul
to Itafl. found tnluffcient eV1denca of con.umer
InJUry in the ruemakin record to warrnt
promulgablo of a rue proviaioo prohibitill
unauthoriza reval of remllin SH Repo 01 thePrdl Offce, .upr nol. B. a157. Tb. Pr.idi
Omce .110 concluded that 88va,.1 pnlctcn .ucb
a, refu 10 raJ.... remain or oi a cal
for cnmaUon were not prea.ent. althoug
IUdendy b. wben they oc to wam
prlblUon In lb. ""Ia. /d. al 59 04. fiaUy. lhe
PrId1 OffC8 felt mat then waa 1nufdent

recommended a revised trade regula tion
roe which differed from the initial
proposed rue in several respects.

Following puhlication of these reports.
the Commission commenced a comment
period to pennit the public to comment
on tha reports of the Prsiding Offcer
and the staff. U This comment period
was origially scheduled to close aftar
60 days; however, the Commssion
extendad it for 30 days to afford a
grater opportty to comment." Over
130 separa te comments were received
durng the comment period. To assist the
Commission in reviewins them. the
Commission s staff prepared a summary.
which accompanied the comm nt9 to the
Commission. This summary 
essentially indexed the comment. fied.
identifying each issue of fact. law or
policy raised in the comments. The
summary was made available to , the

Commission as well as to outside
partie., On February 2. 1979. the
Commi..ion s staff forwarded to the
Comcission their final
recommendations.

On February 27 and 28. 1979, the
Commission heard oral presentations
from .elected roemaking participant.
who had been invited to pre.ent their
views directly to the Commission as
provided in t 1.13(1) of the Commssion
Rule.. 16 CF 1.13(i).

On Marh 23, 1979. the Commiasion
met in open session. tentatively
approved a fmal funeral rule and
directed the staff to prepare the
necessary legal memoranda to
implement it. The tentative final rule
adopted by the Commission was
substantially more limited than the one
which the Commi.sion had originally
proposed. It required that price

evidence on tha rulemaking reord lo.make .
finding on the prealence of certain practice..
inc1uwns.nwreprentaUon of call advance
chary.. and m1repre..ntatioa of less!. pubUc

hea th and/or reliaioUi reuirllta/d. 11161 7S
Th. sla dillgrd witb lhi, .....ament and
reviewed Iba I'rd evid8nce in de.aU 10 their
I"rt. 197 St.ff Repo .upm nOIe 9. 81 251-25
Z82I.

II 43 FR 26 (19781.
43 FR 34 (19781.

uSwnmar of Post-Recrd Comment' on the
Puner.allndU8tr PraclJcea Rul.. Januar Z5 197
X1V-13D&

Th. partdpanl. were u.s. Congruman Mart
Russo; National Retire Teachers Auocation and
American As.ocialion oC Retired Penon.: National

iecled Mortidan.; International Order of the
ColLien Rule: ' U.S. Sm"U Bu.ines, Aaaoiatlon; New
York State Conswner Prtection Board Crmation
Auociation of Nort America Americanl for
DemocUc Action and Natton Cocil of Senior
Citizena Narlonal Funera Direor. Aaaoalion;
Continental AMation of Funerl and MemoriaJ
Soetln; Nattonal Funerl Dinon an
Mortci Aallstioo; New York State PubUa
Intll,..1 Re..an Crop; PnAl.ngmet .
lnlennl Aaation of Amerca aad CMJi!on8Clti Action Group.

information be made available over the
telephune. that funeral good. and
services be sold on an individual basis

enabling consumers to decline goods
and services which they did not want.
that prior permission be obtained for
embalming, and that consumers not be
required to purchase caskets for use in
cremation. The roe al.o included a
prllhibition on deceptive claims and
representations concerning legal and
cemetery requirements, However.
several other major provisions
contained in the proposed rule were
dropped. ..

Prior to promulgation. however.
Cc.ngress dJopted the FiC
Improvements Act of 1980. 110SectIOn 19

of that Act imposed a set of procedural
and substantive limitations on the
CommissIon s authority to promullidte a

rule regul..Hln pri:ctlce wlfhin the
funeral mdustrv. j 7 Procedurally, Ser.tlon

19(c)(2)(A) re u"ed the Cum mission to

republish a ploposed rule in the Federal
Regiter for puuhc commp.nt before the

Commission I.ould promulgate a final
rule. III

During the hiatus in the rulemiJking
proceedir; which attended
Congres5!onal consideration and
subsequent enactment of the
Improvements Act of 1980. a second
event occurred which necessitated a
revision of thc' rule. In December of 1979,
the United Slates Court of Appeals for
the Second CircUIt issued its opinion on
the Commission s trade regulation rule
concerning prac!ices in the pi1pri€tary
vocational school indu,,;try, 1n adopUng

F'or p.xample. InfO CommbslOn ..!imma!ed
provi.lon. whIch wouk have proluoLled

unauthorized mmovaJ of or reius..d 10 n,leasf'
remains. t6' wtdJ as prnVISlons wl1l, h would hdve

. Sl!t restri un the manner m wh:d1 f:' rai
providers could dl:l'ldY r:aSKet5. S C Becllon 1IiD).
inff'

I. PubUc Law Z52. Slat. :191.

17Th. sublt..nIlV hmllHllml impaled h Sec:t
19((;1(1J, and Ine mt6l1ner m whu:h Ihr. fule r.ompJIC:;
with them. are dllii,uIolied in f.ut IIC1. :n- ra.

liThe text of Sectlnn 1 (cq2HA). 131 I). C. .'7"

not.. slales:

(2I1AI The Cummlsl'ion. Jl!fore S:;.. '"11 111t

fueral tndo n!uJalmn ruh in final f", 111-
fiJ .hall publish in the federaJ Reglter for public

commaal a reviled venuon ur the funert6J trade
relation role whu,;h !;onlfUns Ihe provisions
specified in 5uhpara!jfilph (AJ dnd 9ubpliragraph (8)
ofparagrllph (1!;

Iii) shall allow mlp.resl d peNlona tn lubmil
wrilten dais. VleWB. and ar umenls rf'!allng 10 Bitch
re\'i5ed venlon of the funerallrade reguialion fule,
and make ail such submlIBlOns publicly available:
and

IHi) mll pennit intereled pensonl or aa

appropriate. d .inKJe repres"ntativl! of each grup of
.uc penona havllM the I8n.e 0" Ilmilar inlerf'&f'
ilh reepel 10 such reviae versIOn of the fueraJ

trade reahon nde. to presenl tbeirpoaitioa orally.
I-Prprietary Voctional and Home Study

Scoola Trade Regulation Rule. 18 CF Port 438
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the role. the Commssion hed defined
and descrbed the underlyig unair and
deceptiva acts and 'practices which were
the predicate for the fmal rue in the
Statement of Basis and Puose which
accompanied the rue. Within the text of
the rue itself. the Commssion included
only the remedial requirements designed
to prevent the unair acts and practices
frm recu.

In Katharne Giblm School. lne. 

Fl. 612 F.2 65 (2d Cir. 1979)
(hereinafer Gibbs the Second Clnt
held that the Magnuson-Moss Act
requires the Commission to include in
the actual text of a role a descrption of
the underlying unair or deceptive acts

or practices which serve as its basis.
The version of the funeral role pending
before the Commission in 1979 had been
drafted in the same manner as the
Vocational School Rule. e.. in several
provisions only the remediallangu8ge
was actually included in the role.

On December 17, 1980, the
Commssion met to consider revisions of
the proposed fueral role in light of
Section 19 of the ITC Improvements Act
of 1980 and the Gibbs decision. At this--
meeting. the Commission voted to
publish for public comment a revised
version of the fueral rue. The
Commission published a notice on
January 22 19a1.

21 which contained the
text of the revised version of the funeral
rue and Bet forth a sixty-day wrtten
comment period. The Commission also
provided for a rebuttal period in which
parties could respond to comments
submitted by ather interested parties
concerning the revised rule.

On July 7 and 8. 1981. the Commission
heard oral presentations from several
major participants In the funeral rule
proceeding. " On July 22. 1981. the
Commission met in open session and

-612 F.2d al 68
I' 48 FR 6976 (1 9811. Durng the wrtten comment

period. Ihe Nabonal Selected Morticians and the
Nationa! Funeral Direclon and Morticians
Association IUbmitted in their comments. modified
rue /"NSM/NFMA proposal") for Commission
adoplion in lieu of the ruJe published In Ihe Fed8f
ReI"". The NSMfNFDMA propoaa is discused
in Part W(B)(4). infra

"The lelected participants were National
Funenll DI ctors ASlOciation; Nahonal Rellred
Teachen A.lOcialion and American Allocistion 

Reti d Persons; NahonaJ Funeral Diretorl and
Mortician. Alaucialion: Nahonal Selected
Morticians: Conlinental ABlociation of Funeral and
Memorial Societies: Pr.Arngement Intermenl
ASlocation of America: Crmahon Allociation of
Nort America: New York Public Interesl Researc
Croup; NationaJ Council of Senior Cilizens and
CoIlWDer AUaU1 Committee 01 Americanl for
Democtic Action: Conference or-Funeral Servce
Examig Boards: IntemaUonal Order of the
Golden Rwe: New York Slate Funerll Ditecton
Aaao.Uon Cangrlman Mar Ruuo; and
CoD88D Andy lnllUd.

approved language of the funeral role
for purposes of submitting the rule
recordkeeping requirement to the Offce
of Management and Budget (OMB) for
r.view. On June 7. 1982. OMB approved
the recor eeping requirement. After

careful consideration and review of the
rulemaking record taken as a whole. the
ComlIission has voted to promulgate a
trade regulation role concerning funeral
industry practices.

C. Consistency With Applicable Law.
The fueral role is being issued under
the authority granted the Commission by
Section la of the ITC Act. " as limited
by Section 19 of the ITC Improvements
Act of 1980, " Section 18 of the ITC Act
permits the Commission to issue rules
definins with specificity acts or
practices which are unfair or deceptive
under Section 5 of the ITC Act. '" The
Commission further is authorized to
include in its rules provisions designed
to prevent the defined unfair or
deceptive acts or practices. The rule
being issued today prohibits and
prevents practices which are unair.
deceptive. or both. As such. it is within
the Commission s authority under
Section 1a of the ITC Act.

The funeral rule. as issued. also
complies with the restrctions imposed
by Section 19 of tha ITC Improvements
Act of 1980. Section 19(c)(1) allows the
Commssion to expend fuds to issue
and enforca the fueral rue only to the

extent that the role:
(A) requires persons, parterships. and

corporations furnishing goods and services
relating to funeraJs to disclose the fees or
prices charged for such goods and servces in
a manner prescrbed by the Commission: and

(B) prohibits or prevents such persons.
partnerships. and corporations from-

ti) engaging in any misrepresentation:
(ii) engaging in any boycott 8gainst, or '

making any threat agal08t any other person.
partnership. or' corporation fushins goods
and services relating to funerals:

(hi) conditionin the fuishiS of any
IUch goods or services to a consumer upOO
the purase by such consumer of other such

15 U.s.c. 51.
1115 U.s.c. 57a not8.
-Setion 5(.J(1) of the FT Act declal" unlawf

unlair or deceplive act. or practice. in or affectl
commerce" through trade rewation rue.. lbe
Commission h.. conclud d thai il hal jUrisdiction
over fueral providenl because their businesl i. "
or af(e,,ling commerce." For example. funeral
providers sell a variely or merchandise which i.
shipped in interslale commerce. Many alao ship
human remains acrla Ilate linea for fuerel
puroses. For diacullion of these and other ba.. of
the Commslion a jursdiction over funral
providers 1H 197 Siaff Report supra note 9. at--7:.
-The Commlslion l reuonl ror defining

practices aa unfair or deceplive lite lec' fort in Pa
U (AI(I). infru

goods or services;' or .
(iv) furishing any such goods or services

to a cons er for a fee without obtaining the
prior approval of such consumer.

The Commission has revised the rule
to ensure that it falls within the
substantive limits imposed by Section
19. Thus. 453.2 of the rule requires
price disclosures. as pennitted by
Section 19(c)(1)(A). Section 453.3 of tha
rue prohibits misrepresentations. as

pennitted by Section 19(c)(1J(BJ(i).
Section 453.4 prohibits funeral providers
from requiring a casket for crema tion or
from conditioning the furnishing of any
funeral goods and services upon
purchase of any ather funeral good or
funeral service. These pruvislOns are
pennitted by Section 19(c)(IJ(B)(iii).
Finally, 453.5 of the rule prohibits
funeral providers from embalming for a
fee without prior approval. as permitted
by Sectiun 19(c)(B)(iv),

D. The Funeral ServIce /ndusi.ry.
The Funeral Home. In the UnIted Slates
today there are over 22.00 funeral
homes. 50.00 licensed funeral directors
and embalmers. and aver 40
crematories. 21 In recent years the
number of deaths has i:pproached two
milion per year. The average annual
number of deaths per funeral
establishment has been about 94.
Actual case volume at each funeral
estabUshment varies greatly. Various
industr spo sored studies indicate that
50% fo aver 75% of all funeral lomes
perform fewer than 100 funerals per
year.

The funeral industry is generally
composed of small businesses. One
report stales that 80% of all funeral
homes have fewer than seven
employees; :!1 another report found that
42.9% of the firms in' the industry were
individUjJ.roprietorships '- and that

J115 c. 57a note.

.1977.-73 American Bluebuok of Funeral
Diretors; 197 U.S. Indultra! Outlook 46: V. Pine.
Caretaker of the Dead Z1 (197::1.

-In 19' the death rele WitS calculated lit
IIpproximately 90 per 1,00 or over 1.9 mdllon.
Public Health Servce. U.S. De'P I. of HE. 1972
Vitill Stat. of the UniledStales: MOr1ality. Volume
U. Part A. al Tab!e 1-1.

. Heanng.'i on Reulations of Various Ft!eral
ncill. and Thllir Effect on Small Bu ines8.

Before th.Subcomm. an the ActlvitJes of
Regulotory Agencies of the House Small BUSIIl!SII
Comm. IPart 1/1. 94lh Conlj. . zd Sell. al65. 75-
(1915-1978j. (Allachentlo lestimony of H
Raetherl (hereinafter cited al House Small
Business Subcomm. Heanng

IISee. t!.

g.. 

V. Pine. A Statistical Abatract of
Funeral Servce. Fact. and Figures. 1916. D.C. Ex 4r
at 3 (hereinafter ciled aa '"1978 StalhHical
Abatract

. Us. Ctpt. of Commlle. 11971 Countr
BuaineS8 P.lterD. at 26

1972 Cen.U8 of Seleced ServC8 dUllri..
Volume I. a11.
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most of the rest operate as partershipo
or private corporationo."The industr
also i. characterized by low rateo for
eotry and exit." with moot fueral

homes operati in local makets.
Recently, however, there haa been a
slight trend toward the development of
funero! home chains."'Te la'8est chin
io Servce Corporation Interntiono! and
the second la'8est is Interntiona
Funeral Servces. These fi have
expanded by purchaoin exioti fuera
homes around the countr. " Recently
these two fueral chaino merged.

2. Slate !.censure. 'Te first formal
instrctional programs for the American
funeral industr began with a few trde
.chools which taught embalming.
sanitation. anatomy and other related
subjects in a program of short
duration. :a'Today there are
approximately :nirty vocational and
::oilege level programs accredited at the
state le\'el. The curriculum in these
educational programs includes
instnlction in management priciples.
merchandising techques. accountig.
public speaking and gref counseling as
well as in embalmng and restorativa
arts.

State regulation of the industr began
in the latter half of the nieteenth
centIL-Y and arose due both to the
public s growing concern aver sanitation
and the efforts of fueral directors to
achieve greater professional statur.

Today virtually all states license
embalmers and/or funeral dictors.

Generally, state licensing standards
require completion of a nine month to
one year vocationaJ training program in
mortuary science foHowed by a period
of apprenticE:ship varying from one to
thee years in length before qualifying to
take the state board examiation.

sa rd. 5"11 a/so. Blackell "Prce Level. io the
FuneMlI Indu.tr, " 7 Q. R."y. of Econ. and Bu$.. VI-

Z. at 75-76 (1976) (h"reinafter cited as "Blackwell
artIcle

"BlackweJi artcle. id. at C. Ki...L An
Ana.Ylil of the Market Perlormancu of the FuneraJ
Home Indu'lry of Philadelphia (1871 (Wl1anon
5f;huol M.B.A Pmiectl. VI-D-a at 51, Sa. 6Z-6 70
(heretnafter ciled a. "Ki"el"

"Ko:laL D.C. Ex. a. at 13 and Table 6.
n 1918 Siaer Report supra oole 9. at 85. n. 23

5H R. Hahen.tain and W. Lame,. The HI.lor
01 America Funeral DittitU 510 (196)
(.Hm lnalter cited 81 '''e Hisiory of American

Fur. erai Oirecti.
F'unl!rel Service: Meelin"l Need. . . . ServlnS

Penp:e. rNrTIA pamphlet), Hau,man Ex. 1 (N. ). al

"The History cf Amenca FW'eral Dlrctins
8upra nole 36. at 4

01 See. II.

'.. 

Tenn. Cad. An I 8214(6) (197):
N.M. Slat. An I 87-2D11 (1974 Supp.)t F1 SiaL
Ann .4100811 rlV7 Supp. t, Va. Co I $62f
(19741. Olber stlltll requu. acrne coUea wor s..

. Monl. R.... Cod. 18821 (187 Supp. Nard
DVokole 5111111 Boar of Emba!en "La.. Rule..
and RqWuOD8." RWII 431()3) (1S11.

3. Trode Associations. The
development of the fuerel Industr a. a

state-licenoed ocpation 
along with the formation of a varetY of
state and na.tional trade associations.
'Te largest of the national fuera trde
assocations is the National Funera
Dirctors Associatin (NFA) with
14,00 memhers who conduct
eppxitely 70' of the nation
fueral. .. The Na tionel Funera
DIctors and Mortcians Association

(NMA) is the association ofbleck
fueral dictors and, with over 4,
members, is the secon larest na tiono!
trade association. National Selected
Mortcians (NSM) is a na tional trade
group with slightly over 80 member
fis. M Unlike NFA. NSM is an
association of funeral home fIrms and
not individual fueral directors. 
Another national trade grup is the
Order of the Golden Rule (OGR) with
140 memhers. .. A number of smaller
organizations serving limted
memberships also exist Two examples
are the Jewish Funeral Directors
Association ()FA) and the 

Arangement Interment Association of
America (PIA). !FA has
approximately 20 members. .. and PIA
has approximetely 700 members
dedicated to e promotion and sales of
the pre-financed fueral" In addition to
these national trade assoc;etiono, al

states except Alaska have fueral trde
associations. In all but one of these
states. membership in the state
association bris concurnt
membership in NFA.

State and natisnal fueral trade

associations provide a wide range of
service9 to membersewsletters.
journals. national and regional meetings.
informationil and educational programs,

. consul tents. and the collection of
statistical inormetion. A number gf
trade asaociationo aleo have enected
cndes of ethics which set fort conduct
which Is coneidered to he
unprofessional

.. Se HoUM SmaJ/ Bu.i"... Subcmnr. Hflp
(Part 1111. $upm nole 30 III 84 (tnlimony of H.
Raether). NFA h.. appllnmtly doubled II.
lIembenhp since 193 The Hi.lor of AmC8a
Pueni Dilin .upm note 3& at 53

.. 

Hau$tl Small Busjn .. Subcmmitte Ht!nS8
(Part IVI. supra nole 30 at Z4 (te.tiony of R.

Miller. Exec. Dlr.. NFMAI.
"11e America Blue Book of Fueral Dil'tot'

17 1191771.

"The Hi.lary of America Punerl Ditt1
supra nole 38 III 53.

.. Am.rir; Blue Bok of Fura Di1' 781
(187'"1.

" Amer mil Bo of Pu&l Di 
(187"'
- 5. P1A Ca 1 oa Re Rue. XV117:

ill ,.

4. Prneed Sales Industry. Ths
segent of the fuera industr i.
involved ili th promotion and sale of
fueral-releted goods and services prior

to the l1e of death. In ths tye of
aransement. payment is made to the
fueral seller in advance of death and
the particular goods and services
selected by the buyer ar specifed,in a
preneed contract. . Pre-need plan 
marketed by insurance cnmpane..
funeral homes, and cemetery operators
of cemetery lots, vaults. monuments
and crts,

5. Immediate Disposition Companies.
In some aras of the countr. inuediate

disposition companies compete with ful
service funeral homes. These companies
provide a singe service-ect
disposition of human remains by
cremAtion. They g nerally do not
provide facilities for viewing the body or
conducting services. nor do these
cOr.panies attempt to sell me:rchandise
"uch as caskets or services such as
embalming. Imediate disposition
companies offer the service of pickin
up the body, delivering it to the
crematory and retuinlj the asbe6. The

disposition fee in 1977 was generally
less than $300.

6. Memorial Sacieties, Memorial
societies ar non-profit consumer
cooperatives o'8aned for the purose
of providi information and assistance
to their mellbet concerning fueral
arrangemenla. They do not sell fueral

goods end servces. Some not only
provide information on funeral
arrangements to their members. but also
enter into agreements with cooperating
morticiaIU to obtain specified servces
for their member. at prices determined
in advance. II The major organizatiOl
representi the 140 member societies
and ov.r oo individual membel' in
the Uni Stetes la the Continental
Asaociation of Funeral and Memorio!

jeti.s (CAS). These societies 
staffed priary by volunteers and pay
operati expenses frm membership

"Th ..Uel' may ba.. individual fura ham.
whi nU1 'peu: prepaid arsemeata with
COfWl' or II company wb.cb .peal 
..Uina PNP8td fuer contrct.. DW' th
ruemaiU Pr0 the ..iJen of prepll
fueral 8Iem.nll ha\'e been generaUy
represented by the PrArangemt!nt Inlermenl
Association of Alenea (PlA). wh.eh parcipated
tI' an interelted part under Section 1.1J(dJ(3) of th i

Rule. of Prctce. 58 gentlrally PIA Prposa '
IdentiYln lI.ue. of FecL D-C24 Rebutt of
PlA. x-a Th ..lier of fu ra contrct8 act .. .

brow beeen buyen an cooperati 
hOI'8L 5H P. Bullr. Exec Vice Pm FuraSaty Pt ID D.C. 81m1.

19'8 Sta R8rt supr DOle 8. al az

.. 

5H for Pu and MemoSoti D.c Ex 3& II Q-l am App8 ..
Co &u Sa CA Tx 14.2-tD
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fees (usually S5 to $15), contrbutions
and beuests. nmdraising events and

interet on f88ere fu.
E.The Funera Consumer. Perhaps the

mOlt important element in
understadi the natu of the
problema which hava arsen in the
nmera maket ,S a' thoroug
understandi of the nmeral consumer
the penn caed upon to mae thearts for bural or cnmatlon of8J pat. chd. other relative or
fren The arement of a nmarals
often a very expensive transaction. In
197, annual payments by consumers to
fueral bomes and crema toriel
exceeded $3.4 bilion." A variety of
related expenditures such 88 cemetery
charges. t19wers and obituary noticesrepresentee an additional expenditure
of approximately 51.8 bilHon. bnnging
the total amount which consumers spent
on funeral related expenses to an
estima ted 55.2 billion. . Reducing lhese
numbers to a more personal basis. the
average expenditure for a funeral was
approximately 52360.

Despite tha magntude of the financial
commtment consumers are called upon
to make in arrBngi a fueral. several.
factors limit their ability to make a
carefuly considered dedsion. The
fueral transaction is one with which
most consumers are unfamilar. Sludies
show that over 50'1 of the adult
population. although having attended
prior nmerals. have never been called
upon to arTBnge one. Yet another 25'. of

the adult population have only arranged
one prior funeral. Thus, close to thee-

IIld.
U u.s. Dep t. of Cummerc. 1971 U. S. IndultIaJ

QutJook With Pro,ectlon. 10 19&. at 4
SIH 1978 Staff Report .upra note 9, 81153-.

wbich lis" reialed dllr'" equal 10 S9 per funeral
or approxialaiy $1, 8 bilion per year.

wold.

18M. Simon.. A Comparison 
oC Knowledge and

Opinions 01 the Funenl1ndustr Held by Urban and
Rural Con.umen in Central No!w York Siale 3S1

(Tabla 31 Uan 19151. V1-0. Another lW'ey by Dr.
Richar JC&lah camm..ioaed by the FT Ilafl.
foun limar ro.wtt: 48" 01 the re.pDndente b.ad

never IMfDre made luera 8lT&Iementa another
29 only once before. D.C. Ex. 24. Tabie 1
(beremail11 ciled u "Kalsb Surey ). The ev1dence
fuer &bow. IDal mu.t conaumera eYII thole who
bIva an fueraJ.. lack &nowlede about
prien I.d legal reWnm8.t8 For ex;ample. in on.
IUJY 01 peGl who b.d &I&ned Naerl.. 75
did DDIlmow aboul the lesaJ reuim8D18 for
emblll. Se Marland CitWln. CoD8umer
CounnL D.C. Ex, Ja. u1-Z. SimLlariy. in a 198
IW"ey, 78' of lb. N!apondents gave no reSpORII!

when uked wb.al thl! .verae price of . fueral wu
m !.eir coauunty. An even luer percenta8e. 91"-
!lave no !"eponle when ..ked whal lb. nationaJ
eve,. prC8 of a fuera wa.. S. R. Fuitoa.
All/twn of li" Nnfll'can Public Towa Darh. 
Dealh and IdeaUty Q6 (196). 01b.r .urey. 

IUppor11.. conciueion 1h1 conllumen I.a
knawled aboul luere) armenl.. e. 

g..

Dr. C. Ca.ne-Prtt s... Ex 1. Tx; 5Z7-M (surey
al4D p8nau &bOWl Litt. kDawledse 01 whal

four. of the population i. either wholly
inexperienced. or has had only one such
experience. Unlike lame tranactions
where c:naumers wi have repeat-
encounters with sellers in the
marketplace. the fueral consumer
purase decisions are often once i.-a.
lifetime decisions, or extremely
inequent ones.

In any trnsaction where consumers
without .ubstanllal experienCI are

called upon to make purase decisions
which ca with them sub.tantial price
tags. the potential for abuse exists.
Other characteristics of the nmeral
consumer exacerbate this potential far
marketplace problems. As discussed
below. the two most important of these
characteristics are the time- frame in
which consumers must act and the
psychological state of the persons who
must make these important decIsions.

While there is no such thng as an
average" or " typical" funeral

consumer. some general findings can be
made on their mental and emotional
state. Often the fueral consumer is
grief-strcken. partcularly where a close
relative or friend is involved; shock and
confusion also attend such a death.

Research by experts in the field suggests
that many consumers feel guilt with
rei'pect to the deceased. and view the
funeral as the final opportunity to "
right" by the deceased. " Others noted
the characteristics of deperlency and
suggestibility following a death. " While
funeral purchasers are far from helpless,
such emotional strains make careful.
rational decisions far more diffcult than
in the typical consumer purhase. In no
other situation is a consumer called
upon to md e decisions about such an

consllhJlel fue18J orwhalailemalives are I: M.
SlIl:well. Tx 60z. fanalysil of 139 re&poR"e.
.how. senerallack of kDawladge about funeralll by
publicI.

II See. e.l1.. Rlibbi J! ClOllmllR. Industr
Con.wt t. Tx; 84 Sieter J. Corcoran. Tx '20&
Dr. M. Bluebond.L8nper. Au' t Prf. 

Anthpolagy. RUl8e,. Univ.. Tx; Z372 I. Hamon,
New York minister. Tx 48: P. La.II.. Caliorna
miniller, U 12.'7. 5f aJ.o W. Brown. Ohio
Allomey GeneraL 1:zq; Dr. M. Blum The 
AllItud.,1 and Ructionl af . Liled Sample O&:r
South Dade CounlY Re.ldenll Towar Funeral
Amng.menta D.C. Ex 11. al18 (harem./ler cited

.. "

Blum Srudy

); 

PI" PhlUpe. Th. Col of
Dying A Soologica AnIYlie af FUlerel
Expenditure.. 17 Soal PrblelD 4O. 613 (197),
V1-D-.

"The telt1ony of expertl deacrlbUlhe
hypenlug&elubluty" of berellved indiV1duall and

theU' fendency 10 rely on the fuerHI diector. See.

.. 

Dr. N. Humphry, lldeat of the Californa
ChHpler of lbe N..Lional Auoiatlon of Soial
Workers. D.C. Ex. 4a at 4: Dr. C. Wahl plychatr.1
psyc.OtaiYII. Soulbem CeWarne Plycha.nalybc
Institute. Tx 641n; Dr. ,. Qut BenaiieL Profe..ar.
University of Wa.Diglon Scool of NUIiRg, Tx;
529 (C1hnij J. Glick. R. Weill. and C. Parkel. Th"
First Year of B re., tlent 104 (1915Jj: R. Ebelin
T.. 

expensive purchase under such diffcult
emotional circUmstances.

The need to make prompt decisions
about removing the body of the
deceased from the place of death and
selacting the form of disposition to be
employed also serve to distigush this
transaction from other consumer
uansactions. Where the arranger selects
dict cremation or imediate bural.
fial dispoaition tyicay occ with
24 hour of death. Even in the more
traditional funera) setting, involving
viewing and ceremony. the necessary
decisions still ml1st be made under tight
time strictures. normally Z4 hours
from death. " Comparison shopping by
consumers is not impossihle under these
circumstances-indeed. one goal of the
rule is to facilitate ths type of shopping
even at the point of need. But under any
objective evaluation. comparison
shopping is rendered substantially more
diffcult.

Perhaps the most critical decision
which a bereaved consumer must make.
and the decision with the tightest time
strctW'es. is whom to contact to remove
the body from the place of death. The
evjdence shows that once a funeral
home has been given possession of the
body. rarely. if ever, wil a consumer
move tha t body to another nmeral home
in the same community. iii Thus, in many
situations. a consumer may be caned
upon to select a funeral home on
extremely short notice. wholly
unexpectedly. The consumer has no time
to plan or to arrange finances. or to put
the purchase off until a better time. If
the home selected does not offer the
particular goods or services desired by

U In the mdlO"ly of caaee. a penon arn8ing 8
fueraJ i. accrnpanied by another person. moat
fnquemly a member of lbe imediate family. Dr. 
Blackwell. Funeral Servce. AIUtudin.l Surey. D.
Ex. 29lher8ufler ciled .. "BlacXweU Surey
(nt lUly.f !.e pertDI tnalUna IUngemente
were accmpanied by one or more penonl: 
were memben of lb. imedate famy.) Whe
IUpport frm the flln1i1y mamba" may help make
alTang8. fueral I... d1cut. other mltmbe,. of
the imedate f.vnuly an liely 10 be under much 
the same emotional Itr.. and other disadvantallel

Q8 the penon with pnm rellponlibility for
making the arTnpmant decision..

-Several of Ute .urlf ..ked caneumen why
they did 0.01 "Ihop uouad" before mak a
der:aion. lnumc:enl tie wa. ciled by 38 of the
rflIpondeftts in one (".. D.C. Ex. of. al A-6). 21'" in
another (Cohen. Conium.. Quelttonnair Porm A.

C. Ex. 39, al A-e (hl!l"1Dafter cited .. "

Surey ), aad"bp.tWeea 1&- in aaatber (D.C. Ex
11. (47).

uSee. e.
8.. R. H.umer, Rd. member. CAS. Prf..

Caliral'd Siale Poly. U.. D.C. Ex. 7 , at 6; D. Cornett
('..Urarn.t fu'!rai induetr 1.lel repreae181ive. X-

12A: L. Bownliln. Th. AmriC8n FuneraJ 52
(paperback ed. 196). In addition. a famly la Ukely
to be in a very fngile emational Itat8 in the fil

rew hoW' after deatb 80 thi any problem in
locannll or MOVIng the boy can cau..addilianel
anullh.
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th co..umer. e..Uay al option
bave been foreoe

Th.. the furatrcton
po...ee. OOID un.. charcteritico
whch dierentiate It fr mo.t. If not
al other CQumer _actons The
combiDtin of emotioaa.tr... lack 
exerienc lack of inormtion an tit
11. .lrctu. re.uli. iD th fuer
co..um bein ver IIplible to
InU8D frm the fueral dior'.
advice an coum.
In th MCtlO'" whk folow, th
opc un and deptive practi
which the Commsalon ba. found tooc in th. maket wil be dlaen.aed
together with an analyaia of the Rule
provisiol1 adopted by the Commiaaion
to addr.. them.

11. The Rule Provisions
A. Section 453. PrictJ Disclosure.

Section 453.2(a) oC the rule derIDea aa an
unfair act or practice the failure of a
Cuneral provider to fuh information
discioaiDg the coat to the purchaaer Cor

each of the .pecic fueral good. and
fueral service. used in connection with

the dtapoaition oC deceaaed hum 
bodieL There is substantial evidence in
the,ruemaki record that fuerel
provtdera have frequently Ceiled to
provide consumers with sufficient
information about tha pricea oC fueral

goods and eervicea. The reurd showa
that fueral providera generally do not

advertiae pricea. usualy do not provide
price information over the telephone,
end ueually do not provide conaumers
with information on the price of specific
Item. of fueral mercandiee and
services. As we discus8 below, this lack
of information. particularly with respect
to prices. restricts the consumer s abilty
to make an informed choice and impairs
the effcient operation of the Cuneral

market The rue ia designed to addreaa
theae problema by requirg Cuneral
providers to give coneumers the
informetion neceaeer Cor them 10 make
an informed purchaee deciaion.

1. Unfair Acts ar Prctices. Section
453.2 i. being iasued puruanl to the
Comm88ion . authority under Sections 5
and 18 of tha Federal Trade Commsaion
Act 10 proscrbe unair acl9 or practices.
Section 1a(a)(1) of the FTC Act states:

The Comm.ion may prescribe . . . rue.
which defie with IpeC1c1ty actl or practicel
which II unair or deceptive acts or
practices in or affecting commerce (within the
mesmn of. . . Section 5(a)(1)).

In Decemher of 198. the Commselon
prepard e Cormal .Iatement analyz
the legal baais for tha exercae of il9
SeoQ 8 COl1wn unaime..
Iurction. Tht docent. prepar in

. s. ta ua "QC"- 'P." yift nol. 51 6Upr.

re.po to . reueat frm tha Sel1teCoIl Commtt" reviewed the
ColDon . pri ""rcsa of 118

unalmjuadctloa and clared the
crteria un whi th authority 
be exored iD th futu. ..

COl1umr iDjUr is the focu of the
colUumer unalea. doctre. In ita
rent atatement. th Commselou
oblled thI:
UIlIl Injur Is tI 

of the F\ Ac . . . . II Itse \I ca
be .ulcilo ..t. fI unsi..

. . . 'l. indepedent natur of the
conSWDer iniur crterion do.. not mean that

every conaumer injur i. legally "unair.
however. To jUltify B fiding of unfaies8
Lb. injur mU8t satisfy the tea18 It muat be
lubstanttal it mUlt not b. outweiged by any
countervail benefitJ to consumen or
competition that the practice produce81 and it
must be an injur that conSWDen tbemas!ve.
could Dot re8lonab y bave avoided.-

Ealier licuationa of the COl1umer
unaimeae doctre have also Coced
on whether "public policy" condemned
tho practice iD queatlon. . In Ita
December, 198 atatement. the
Commieeion stated that it reliea on
public policy to help it aseesa whether a
plicuar form of conduct doe. iD fact
tend 10 har conaumero.

2. The Unavailability of Prce
Informatian.-a Price Advertsins. The
organed fueral indu.try has
b.storicelly opposed price advartiain;
Indeed. tha f\t NFA code of ethics
adopted in 188 included a provision
which prohibited news peper
advertising. 81 Moreover. state

USe L.u.r to Ih. COmmSSIOn. !'m the
Honorabh Wead.U H. Pord and th. Honorable Juhn
C. Danfort CaDJWI8I SubtmrD Senale Coru
aa CommUC. Scence and TraD8portdon Uuoe 13-

1911,
.. Se IAUer &om the Comm:llion. fa th.

HonOlb18 We0U H. For ..d the HODOrabie Joh
C. Danor (D 17. 19P.1 (berofl.. cite..
"f1U..,..iOD Ualai18 SWle..at;. S. aJMJ

Horin CGtpUOI WI e. .. (188).

-5H CoMioa U:ll.irn.. SttaL 

.5H pnemiy F" Y. H. p, KeppJ Br.. Z9 U.s
30 313 (1BS1o Slatemt of B..LI aad 
Tl'a. RlIlIoo Kuw for th Prdao 01 Ual.ir
or Detin AdIG8 aD Label1 of OI..U-
In Re.Uoa to th H..1th Hu of Sm 
Fe /f. 8324 &1 (laMl (her8 cit8d ..
ClgaUt Rule SBPI; All Siaia lndU8n1es or H.
lnc. 75 fo 48 48 (196); FT v. Sprr "
Hulchoa Ca 40 U.s. 2.3. 2. a. 5 (1972)
(cHin Cigatte Rule SDp). SIBlemat ot &1I and

Pu.. Prl1at1oD at COnlUJ' C1au and
Dels.. 40 FII &11/. 63 53 (11l); Spiegel.
lA II Ft.. 40 (II"' .ffd in po I5 F-2
'l (7th ek. 18"): SIIII.--t 01 Bua aa 

Adv.u of Oplh Go aa a.- 
hd a. -- ZB (111) (h die .."EyssI58

. 50 Tb Hito .r Am ,.1 DIr
8I not 38 at 477&

legi.laturs were encuraged by the
industr to enct .telutes M reguatiol1
prohlbi!lg price advertain IS The

National Funeral Dictora Aaoocltion
(NFDA) and il9 state afllatee
condemned prce advertsin in thir
codes of eth Two of the reaeo", cited
Cor the prohibition were explaed by
NFA' . Executive Dirtor iD 

. . . Sad fura dir .dvert i." doe.
aal crale new maca or exand old oneL It
do. not lower th COt ' ' th " unt" to th.
public. At bea It .bift -10 marer or help.
fi. msitail their P' "tlon theMloC. NFA
bal more t1 : '1 one member in malt
communiHel How ca it comply with the
objecl1ves o lt1 coIUtitution and "safegu
the common i.tereltl of ita members" by
rostcring competitive weapons?

Prce ad. put the emphasis on price

disregarding the moae important vaJ' 5 a.nd

inner mean of the fueral and tho; funeral
director a role in American Society. ""

Historically, fueral proVIders have
not engaged in price advertising. This
tradition hae continued despile the
elimination of most Cormal restraints. in
1968, the NFA settled an antitrust suit
brought by the Deparent of Justice
and agreed to refrain from enforcing
pruvisions 8g8inSt advertsing in its own
code oC ethca and diecontiutg ite
affilation w;th state associatlone that

had similar restrction. in their own
codes. '"Most stetee have eliminated
legal prob.bltone on price advertising of
funerall. Moreover. to the extent that
any such lawa totally han trthful

advertising they are cleerly violative of
the first amendment. 

Nonetheless. there remains strong
sentiment throughout the industr
asai.l t price advertising. The opposition
to price advertising expressed by many
industry leadero durg the ruemaki
hearinp-uggests that ccnside;able peer
pre9' exists to discourage price
advertieing. .. Even in the absence of

. A. f'tly II' 111 tw .tal.. .ti bad
..blOluto prh.bition oa prC8 .dv8l.ln an fou
more had b1l I'ltrct0Rl DD iL 5t19'
51an Repo 5upra DOt8 8. .1 428 rI 8&

- Set .4ntitr.' an Monopoly Subcmm.
HfIn "t'.. .upm DOl. I. 81 2. Su ethca
pl'pliOl of price .dv.rUltn have been found
in orh8l cotul8 10 vloJa" lb. PT Ac 5H ft.

...1 58P. .uprt Do 68
"'United St.tes v. N.Uon81 P'Iulld..1 Dlreton

As" n. 19M Trade Reg. Rep. (CCH) 12529 (P. WI..
t96l.

n See Bal9 v. Slate Ba of Arzona 433 U.s 35
(111

"Se. 8.'.. S. War Treasurer. NFA.
Ma,..clw..1t fw ditor. Tx CI
Horn PrINL Fuara D1 S8C81
As' n of en.rs Ch 1' 

.. 

I. Cu --
New Yor fDA. Tx t2 N. Cn IZber.
VlfRnia Bo c:f Fune1 D1reora and Embllme.
Tx It-1M: C Swa DItr Coem Psytaa FDA. Tx 13. I. Coc: Dl1s Sto..
1In! ot- ,. 20 R.1! r..
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fonnal restraits the ruemakg record
indicate. only a .ma amount of price
advertin in a few ara. of the
countr. "

b. Failure to Visclos" Prces for
Individual I18ms. Mo.t consume.. do
not have inormation on coat. when they
go to the fueraliome to make
lIemento. " Even at the fuera
home, however. many consumen do not
receive detailed price inormtion
becUie of the prci method which
prevai In the indUitr.

Statistics frm fuera trde
associations demonstrate that over hal
of all fueral provide.. use some form of
package or lump-sum pricig. 7. Two
variatIons of packagi are "unt"
pricing. in which a consumer is quoted a

mtinilgtng edtor 01 Mort Management. Tx 
L Peake. pllt Pr.. OZ'on fDA. Tx 5705 A.
Mamary, Pr,., Pennsylvania FDA. Tx 12. 88.

II 
Set 1978 Staff Report supra note 9. at 98. 412-

413.

. Due 10 the absence of price advertsing and the
lack of previol1 experience. mo.t consumers do nol
ha ve prior knowlede about the prices charsed
eilher by pariculcr fuera hom.. or by tu.ra
!lames genery. (SH diioQ in Setion IrE)
SUPl'. Por exple. ODe .unay .howed tht
conlum.n ' e.timate. of the price for. stada
adull fu.ra ra frm S3 to $1D,(X Marland
Citizen. Consumer Coun D.C. Ex 36 at 3. Th...
f1ndin8l1U conflrm8d by tnU8Uy ltuma SH. 

,..

Bleckwell "Talk..-cm Altitud.. Towar
Death and Fu.ral. 34 (19741. VI 17 (herinaft
cil8d .. "Blckwel" TaJk"
Furer. mOil CO do nol 8el spic priC8

tnlonnatioD befo,. chOOiD a fura bom". 
lame m.lancu. CODlWD f.lt dial time CODilrata
pt!VIlDted them frm gert"' compativ. priC8
inormation. s. Dot" 00 .upra 1D other inltace..
COn8Um8l anempted to get price inormtion by
leiepnone. but bad difficuty tn doin ao 
ct8CU..ed in lIItiOD II(A)(Zl(c). infr. Bulin malt
In:i!ance., con.umer"lLmply do not tr to get price
inormalion. lntead. they choo.. II fueral home on
the ba8is o( (acton other than pnca Some Qf the
mQre impQrtant (acton an IQcshQn aDd

convenience. genera reputation. edmc or relisioq

afflialion. kruJWU the fuere ditor penoqaUy.
and t!comruendatlODl of freDd. Blackwell Surey.
8UPro Dote S9. The l8e .tudy Ihowed !ht 
Majority (55'J) of cODumen alrady know whi
fueraL home they wou.d ca1. the nent Qf .
death

Finaly. La other wta.. priC8 inormtioa l8
irJevut in chOO8in . fullJ home .. iD th cu.
wbere Iher t. ony 00. fwl dict in thcommunty. 

1978 Sl8bltica Ab.tr 6upm not" 31. at 
(approxiac.ly 65" an prce on a unt or bt.unt
ba,i.l. Sa 011J Statement of R. Cohen. Exec
Sela, CA D.C. Ex 38 at 22 (heinft
dted a. "Co.a Slatemal '" (196 fi. compiled
by Bate.vtUe CaI Co. l.dicate thi 84$ ol 
use unl ptici and Wle bl.unt): R. Biahop.
Ditor, Florida Conaumer Servce& At! Stmt,
App. A. 8t 4 (Flonda .urey In 1a74 (oWld that 5

of fuera d1or 11 unt or bi.unl prictJ.
The wtdelpread u.. of pawse pridaa I. pay

expla.ed by the inuetr. beef tht il it limp!er
fDr COD.UD to U8 !bt 11 11 e.li.. (or (lienddira ta I. in detl8 price.. aa tht 11
enable. fura d1or to mae fu tndition
fuerals anuable .1 a lower ;:riC8. Th aurted
b8nefill an dilC 1a d.ta1. th text, infra
U(AJ(3J(d

single price for a complete package of
goods and services, and " bi.unit"
prici in which the casket Is priced
separately frm the other goods and
servces. Under the unit pricig system,
the fueral provider quotes a single

price for a package of servces.
mercandise and facili lies which he or
she has preselected for the consumer.
Thus a $120 fueral may includetrport the remai embal
and other preparation. a casket, UI of
the fuera home facities for one day of
viewi a ceremony. use of automotive
equipment. the services of the fueral
dictor. a guest book and
ackowledgment cars. The key feature
of the unit pricing scheme is that all of
these goods and servces are par of a

pre-selected package for which there is
a f1Xed price; none of the component! is
priced Heparalely. The bi-omt method is
similar. except that the cost of the
casket is separate. Where either method
is used. it is usually impossible for
consumers to learn the cost of any of the
individual components of the fueral

package and to select individual itcms
after considerig their relative cos"'.

Under either form of package pricig.

a signficant number of fueral diectors
wil not reduce the package price if any
services or merchandise are unwanted
or unused. 78 Whie 1Iome industr
membe.. reduce the price if the buyer
does not want a par of the package. 

". 

51.. 8.. Cajj(amia Pue..t Direor
Anoci4ltion. Ex Z3 (.urey Qf Z8 fural
dirt1n ",v.aled th115 pel't do not deduct th
embalmin char when the MrIC8 i. dtIlined): A.
Nix Penn.ylvani fuer ditor. Tx 12. W.
Hoiman Orn funer dirtor. 1"x 12161: R. 
uckey. Prl., A1abaDU chain at fwra hnrn.. 11

l48 at 4. Surey. confIrmed that no credlt.i
given for dedlned .emea 1. Sper. Diret
CaICAG. Tx 769: C. Skeel.. CA Conaum8l
Action PrIM:t, Tx 60 16 0110 tuoNI home. mak
no price reU(.;uon): Stal. of ArkMnla. Offce of the
Attomey Ctoert Fun8f Sue:", \01-0-12. at.f
13% ol101 f'spond.,nta wod 0 1 mak. price
reuctiClft for dedi.8d _mc.lo DeLawlU Div. of
Con.um.. Alain. Pr Reieue VJ IlIma.
deductiQDI ere glV81 bul do no Nflec ..vi 10fuenl wretor). Cb.. Stat8t, 8Upm DOt8 75,
at 25 (20 oul ol101 nrpodata re p.Ji for
..mal. mercftlUdi 01 factin th d:dn' l WIDI).
Se 0160 Bleclwen Sur. 6upm DOte 59 (3.
Ihe conao.l! .,ureyed wer reui to PIlY for
.ervc. which Ib.y did nol WIDt).

SM. j.. State of Ar.. OfC8 of the
Altom Geen Pu Sur. V1u'.1 4-
(7% out of 101 fi. prde d.unl8 (0I1IU8
itemal; Deh.w.re Diy. ofCoDlWl Afairs 
o( the Fur.erld Ir.du.tr lD Delaware. VlQ., al 2
(15 aut of 25 firl allow price .rijuacmeac.t for
dt!clned itel)ar. H. eate Stat. ad of Embalmera
IInd Fureral i1:.1on of KmIy, Tx 39: 
Heard Penr.ylvana fura dicur. Tx 13.181: J.
KIIiT. Se' Trn.. KIttu FDA. rx:J"t R.
Cot.. Pr.. MichisaD FDA. Tx 37: F. WaJt"rmu,Pm Indiana FDA. Tx 50 N. Grn.. ownr ofVira fuer'l home, Tx 14.168 ,. AJlmer. Wes
Virga 1W1.ra dire. Tx 11.775: B. Hir.sh.
Pe.ylvania ful!ral ditor. Tx 12. A. Leaklllii. funeral diectQr. Tx 385. 

even those funerli dictors who do give
crdits upon request Ulualy do not

disclose to consume.., prior to mak a
pur.8e decision. their option to
decline servces for a reduction in
price.

In adcltion. sureys indicate that
consumers ara often unawar of the
rae of goods which ar theoreticay
avaiable. For example, a numher of
surey on the ruemak-rcord show
that fuera dictors do not display
their least expensive casketo in the
same selection room as their higher
priced unts. 71 The evidence also shows
that when such merchandise is not
displayed. consumers usuaily are
unaware that it i. available and usually
do not ask about it."

Furer. while some fueral provide..
do quote prices on a more detaHed
basis. " many of them supply such
inormation only after the purasing
decisions have been made. in the form
of an itemized agreement or bilL': In

flWhe NFA and NSM apparntly 
the tighl of the conlumr to set e a't for 81
unwante Item they do not 'U8nt that IUeb
Cftl be diacQMG aftively an in adv8D
St T. Cark GeneraJ CoW11. NFA. VI al 6:
NSM Code Qf Ethca. D.C. Ex. 20 Tbe prpoHd
Guide. .ubmHted ta the Corn..ion by th. Iljor
trde aNO.tionl in 198 weN .imary vage on
the fuera dior . obliation 10 dJlCoae all

avaiI.ble crditt in advad. o( any pu..de.ion._luml d- ....Ood th.. th wilreuc th price lar uawanted UIh if aak but
thi th do DQl-Wonn con.umera of th opdoD.
s. ir.

g..

Cree. Vira fuer dJreor. 
14.188.E FItzerald. New Mexico fuera dior.
Tx 624 R. Niner. ExecUve-DirQr. lloi8 FDA.
Tx Z8-8 B. Hi Plly!van fu"ra
diror; Tx 12. H. Buron. Pm canntal in
bef nnd memotiaJ e.tat. pi8D Tx 66 
Johnson. Indi fueral dirctor. Tx 12.66

,. 5B 

..g. 

Comment. of Maine PIG. D-l-t
at % (oneth of 1111 fueral hQm.. faUed ta diaplay
leul expeve cuet): FT Swvey of FWlra
Pren in th. DI.bict Qf Columba VI at 18 (14

oul of 3f fuera homn dJd DOt dJ.tJa, law_tJ.
-S&.. Yor PIG. Ex 1 (N. ). at 1 (Obi of

12 rndela only 28 Na1 th CDght be
cuta oth th tb diplayed oaly 7 of th Z8
.ued if anyt 188 exve ... avwbl.).

n A 197 8t of fu bomu1acata thi
ZK 0I151J fuar inuded I. th rnu118
Lavoiwd . muJtiUDt fOl of prici an '" of th
fura W81 prce Q8 a biun1 ba.. s. 187
SI8d81i AbtrcL lupra DO" 3L at M. 74. M. 91

-'T nptiou of.. .1818 wb .-.... oP em, th. 11- ,mlnorUca b8 Kive ".t the ti of 8Jt.. 
TheM retiOD. do nol apcay di tht
CD1\UD8C be given Uemi price InnrUaa
befON they dedde whal to buy. St. II.

'.. 

New
lerey State Boar of Mortar Sdeaca RuJe 78al:
Any pe engag in the practC8 of mort
lIen 1lha 0' tI. tJ'm" futlrol 1t an
tnde. coU. . lpeC it.mit:OG allb c:..
which wi be mad. for nch arta"
(emphu add); New York State Dep8t of
Health Rul 78.1(a): "Eve pe 
p1UU8t to arcl. 34. . . abaU fu at u" Ci
fu arm.ng Cl mad. fex th C8 aD
dilpaiUon 01 the bo of. d8U8"

. . .
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, ach calel. the COl1umer agrees to buy
each item. but Is stil not given the
prices BBsodated with each itl m at the
time he or she must decide whether or
not 10 uuy it

(c) Follur to Disclose Prices ()Ier the
Telephone. The me constraints inar a fuera after a death has
ocur make it dicut for cnnsumrs
to get price inormation before choosing
a funera home. The intial ca to a
fueral provide to pick up the boy of
the deceased frm the place of death
necessarily must occu within several
hount of death Thus, in many instances.
at tesst where death has not been
t-mticipated. 'aU efforts to get price

information must occu in an extremely
!thort time span.

Under these circumstances. the
athering of price information by

teJephone may oiten constitute the only
practical way in which price information
can be obtained before a fueral

provider is selected. 53 The record
reveals. however, that fueral providers
often fail to provide price in"nnation
over the telephone when asked.
individual consumen and consumer
groups complaied about dificulties
they had experiei1ce when they called
a funeral home and asked about costa.
Consumer grltps and stata offcials in
numerous states reported 8ubstantial
resistance or flat refuals when they

an itemized lisl of the lerce. and mercandiae to
he fui,hed." !emph.lil added)' Virginia Board of

runel'i Diretor! and Embalmers Aricle XVIL
P"ragraph 3.A " Every fuenl aervice license

' . .

n,,11 fumi.h 10 the par cantractiIU for IUch
funeral irnnaem1nu, al th" titn.udl
urrn'ftments alW mod" if IUch part be preHnt

. . .

. wrtten ttl!iz ttatemenl of any end aU
ch!lI1"' '' temph...il adde).

.. Of COW' maY COMW do nol tr to pt
prll:e infQtt1on by telepne prior to chOOln .
fun.,l bOOa. s- dtlC .t now 74. wpm. 
it is f"880ubl. to beU.. Ibat fw diton who
refu.. (0 provi prce inormtion whIR ..ked ..
dh!lcu 11 Idl .Dd aCCplU)' not.. 
.r& notlik..y !a vohmtn th inormatioa.

oM Se. ..,. 1. PrtL Wubtoa CO. II
11;) I. P8Rdn. Florida ccwu. 153 So
r1.nd Ili8 COnlll. Tx 48 E. Sheehan.
Dil'trct of Columbl. COWDer. Tx 1""II: L
"'.cDcI NRTAIAA. Tx 2M'. Al_or
memori.J 80et relatrU cited 
experience of unCC.fu att.empu to oblain
Inform.lion by the leiepbone. E. Knapp, Pr..
emor1.i Soety of Metrpolilan W 8Ihin lon. u-

C-w 1- Tolliver. Pm Blackwk Memorial
Sodery, X-1-a

A numbe 01 fuer ditcn aDd lnduatr
l..den tut10.d ahllb. N.8O fu8n direto
could not stve inlormti ove Ibe leleph0n wa.
Ihlll !lUch inoration woul b8 co ing
miaJ..din and d s. s. C. J.tner.
ronner PN NFMA Tx ID.: K May..
Qklah Funerl Di AaaUan Tx 88
A. Leak 11 fuer dUar. s. ai- NFA Pot.
Rrcrd Coent. at IL

attempted to gather price dat
tp.lephone for surey pUrp08P.S. ,

After the record wes closed in thia
proceediK'- data became evailubli
which suggested that only a small
percentage of fueral directors refuBe to
answer requests for price infonnation
over the telephone. -The data seemed
to suggest either that the fidings of the
studies contained in the record were in
errr, or thet fuerel directors had

substantially changed tlteir prectices.
Afer a thorough review of the da ts. and
a presentation of differig staff opinions.

the Commission decided not to reopeD
the record to include the data. "The

. St!. 8.. D. Hoskins. Chtliran. Pennsyvttni.
A.. n of Fun,.r.1 &ond Mt.tlori.J Soielie.. T.. 13.

1- Spt:t:r. Dirpctor. c.lifonua CAC. TA 7 711-18; R.

Nelloff. DlN!c:or of Invl'!'11Mal:on. StOlle Tempoary
Com.m:n on LiYina Ca.t. and Ihl' Economy. T,,, J:
linve!:tl alor poll as con.woer cioiJlinlJ for pnce
iniurlJ'lon but fueral homes reiu'Podl; M.
W. , .em. allorney. ;,jttW York Ci:y Up.p l of

.Jumwr Afairs. Tx 1.63 (Ibne of t .olve

!!.

lrt\nn ('.sUed would not provide price
,nlormlionJ: R. Poler. E.nu Direor, Ne.
York State CoI1WD Prtecon Bd. Tx 3H (foun
priCi inOtmtion i. rantiy g.VIt on :.e telephonet:
NYPG Ex 1 (N. '. II 2 (te.timony olD. KI'
re..ar U8al8l (two-tbrd of atxty fu.ra
ham.. CO.Ied refu or Wen un-:ptrndive wbe
au.ed for priCI infonnal.onl; Ind.ana PlRC Repo..
A Death in the Family. VI- a11: M..ine PIRG. n-
c-1400. at 4: O. Matthew Mllryhmd Cihuns
CoIUWDII C'.o Tx 14.05 S. Chenow"th.
Direto. MlnnnLi Offca of Con.ume SeMen
Tx 3123:'01 J. Bro Au Direor, Ceter for
Conllllr AfflW 01 th8 Univ Uy or WiacnUa
Extension. Tx 4.10. 

One pOlilble flClinfuencin" Ibe funl
di0N ' rnponM 1. th .dvice tfVf! by NmA'
General Counlla ita ltat. ..fmYIa- th.t 
d1tor' nol c:penua with /lAY priCl Mirv.,..

donnR 1ha penoenc of th. Commi".an
rulemi.

~~~

prceeding NYG E1 3 (N. Whil.
thl. I.dvice tlppanmdy affl!N mum. on wrtten
pric.e SutIIVS. $- Staff Report .upm nOI. 9. at :HZ-
34. It.efte 1 OD teleph..n. prica reue.ts IS cleU'

beus... it would not aec'88rily bt apparenl to th
fueral diretor fh.1 the question. wel' part ola

pnce 'W"ey.

-In 197 11. sta as part of .n IJnlllJlD
intende 10 mo.,ur th impact of uaa. retioa
nalttK. beJJn work on 81 impac 8YahoeUobulD
.Iudy ("su' ). Th. aLS w.a no inten to be 
mitt rWki nr bul ... I'tb int8ed 10
plba pr.. data .hleb co b8 U8 ... 
fur c:n wttb . tatu .ta, 10 be raac
,ft.r Ibe ru. b8d go lAta .ffad Th 'Iud)'.. .
.un", or . nati ma pan. of 
a...lnj; for inonUoa abot tu1a thai tb ba
arr..n1J II thlut)'. Th. elt. IntndD...
dMipad by MaI Pac aD lad.pedent
con,IJ.ta alDD witb CoIIl .tafI uu
informdon "I coUece. by MarkPt '.ct 0. Ia
vnric.WI del.y. in th. fina proU!S81':on th data
frum In. BLS beom. availahle shQrv hefonr tb
\'(Jmm13.ion , fil constderatlon of the nae. The

Bi..5. .nd al sraf m.mor.ndil rellrrtin ill fidln
wens made 8Yaiab e 10 the puhlic toul WeN not
1It3lia "art of th ruemWn 

., Th. BLS IUI8 IhI only. pe of 1b
ue' ' for prtCi inonli DYer the leih0

Wbre nrt8d
.. AI III pub& mrti on Iuly %& 19C 

Commia10 bear prlaUo. MO 
fivll Dltlmora fmm difftrl ...ft 1Ibe aU 01
whit ,h Preted dilIt OMt1on.. Scnne .110' WI
lhal th.1' did noi DI 10 b. repene bc..

data were not sufciently reliable to
requi the Comm..ion to reopen the
reord at fIs atage of the proeedi.
Furher. the data confired that some
funeral dirctors refuse to provide price

infonnation aver the telephone an
request. " Perhaps more importantly. the
data cnnfed the basic fidi that the
vaa! majority of consumers do not get
price inormation over the telephone
before choosin a fuera home. " Ona
of the major puroses of tha rule is to
signal to those consumers who did not
think to esk or were inbitad frm
asking. that price inannation is
available at ths crtica moment of
decision. That disclosur. and the
requirement that price inormation be
given. is part of the remedial scheme
which the Commission has chosen to

e dati wer lial:ll! and did nol contrdict the
ord. Ot.er staff felt ::Jat 'ie ddta w re reliable

'nd caUed inlO que,tlon fiamR' of the ndemaking
record. All of theM .ta memo. wer made
available to the pubUc.

-The .pec que,tion. in the quetionire
we amblguou.. an 11 WI' ilpouibl. to
dtlan wbeth III the repondt8 underltoo
the qlUUON an rnnded in th I8 way. A
.Ubaullt vaildati .tudy. for Dample. .howed
.ignficat variation with the nmLh. fou in th
ongi b...line 'ur. 8UUn comuon 
th par of f8ndts The Comm..ion 
with Ib ,ta anyai thi it W.. tm1MntbI8 to
drw aD, fi COua0D trm th .tuy.
the YW bradth of 8t OpilOD Of th niabilty of
th data .b'Y IUte tht th. quntiOl of
amllty sa cold DOl b8 ..u.r.ctory

..- 

by Iw pubU. 
c.1fy, 1M Ccon is nol reui 

CQide ntlevant OYde th.t may be geerated
,ft.. tb c1 of th ndemwDI re for th
rel80 Utt admtruve pr would
otherw.. Dever ead. Veroot Yan Nuclear
Power Corp. Y. NR. 43 U.s 519. 5S (1971
(quotinglCC v. New leney, 32 U.s. 50 514 (1941),
The Commllioa i. reui 10 repen the reord for
now evdence only when theN bas ben a chan in
c1.18DClht II '"nl maNly 'mteral' bul
ri.. to thlavel 01. ch 11 th '

tbldd of c: m.1 I0' 10 th
v", hear 0l ca .. Amca Optometrc

.--

Y. PT 12 P. Zd -.. (D,c. A..
IIBJ. (qali Cr. BatD T.lmaon eorp w.
PC - P.Z 

-.. 

(Dc. c.. ""rt d",-
.. u.s .. (111)

1b data abo II th Coai'
calltioa d08 no cbeD th fIp of th
f' b8u. it ia tb reu118 cetyft Ia t't th I' WbI rel..a.t. Ih
..ou qut10u abot 1t8 rel!Way t''" U.
data - mat8 tb oth wo be tb

-The BLS IUled thl a mium of '" 01fuer d1on refu to aD..er reU8l" for
plica inormtion. Whle that fidl wu . lowe
figure than tht foun in Lbe rerd the r'ro &Y
ahowed thai. 8igifcat numbe 01 ruara
ditors did provide prtce inorm.l.on 0t reun
s- s. NYG. 1! 1 (N. ) (, of ""17 
bo.. ..n prce iDonli).

.. Th data indicate lht.t tb.. mo 
3d 01 tb taJtrbc arth .ak ar W8
oflen pr III1 of - eo cm tbta (Oal of.. 

.. 

wba l8ypad .
fu hD 7Z ub f iDordov 08_Ie aa pr.. wb 81 ba 
In..--.. tb by do fu_.
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Induc grter price competition and
consumer choice In th matplace.

CollBr Injur DUB to Inadequals
Prcelnformotian. The failur of fueral
proden to fush basic price
inormtion resulla In suhstantial
economic injur to fuera purasers.
Th ecnomic injur takes two related
farm consumers'purase items that
they may not want or use, and they pay
hier than competitive prices for items
they puase.

(a) Prg far UnwantB 118ma.Pack prci leali consumars to buy
itall they may not want or use in
severa ways. As noted above, many
fueral dictors. do not reduce the price
of a package even when a consumer
asks to have items drpped frm the
package. By bundlin all of the pre-
selected goods and servces together,
the fueral provider is effectively forcing
the consumer to buy items 3S a
condition of providig a necessity that
only he can provide: disposition. This
injur. however. stems less from the

lack of price disclosur than from the
fuera director s refual to unbundle
the package. Consequently. it is
discused in mare detail in Section 1I(e).
infra.

Even when funeral directors are
will to unbundla the package upon
request, package prici stil causes
consumer injur becaus8 it denies
consumer choice. When a fueral
dictor is wiin to give a reduction In
price for unwanted gaoli included In
the package. quoting a single price for
the fu package obscues the fact that
the package actually consists of
components which may be individually
chasen. Furer. by the funeral
provider s fsiling to disclose !bat
unwanted components may be declined.
consumers are 8imply lieJy to a::5umB
that the package is not subject to
negotiation because al items are
necessary or requird. 82 Given thP.
fueral puraser s lack of prior
experience and knowledge. and the
emotional and tie pressures attendig
the decision. the Commission believes
that meoy fueral purasers will
simply not th 10 ask whether the

. J. Todd. Araa.8 Puer.1 Diretor, Tx 
"Wr Dlut 8 p.dt fu be bought if you oay
want 10 b8 a'lDted imedateJy1" E. Given
Mlcbi&aa COD8wn, lI lso In addition. sin
may colUumen anlporat of thelawl and
cemetery requimentl applicable 10 funer8J
arngements. they ar liely nOllo quell lion th
i.ciulIlDn DI c.in item. in a package. For
exampJe. accrd to une .tudy, 51'; 01 the
COMumen .ureyed beueved l!unb.Jming wa.
ret&d by law. Tb CeInI Alea MotivationPr Coumer Actaa Prjec SlIey. Se.. Ex
1. (heriaafter dted I' '" Surey ). It ca be
inen &om ths tht may of thes conlumerl
wottd. tberfDn. Dol th to queslion Ibe inchwQI
of embalm I. I fuer package.

package ca be broken Into par or 
question aggssivaly !be fueral

dictor. offeri. Coequently,
COD8umers ar Injured In !ba ab.ence of
a disclaaur that pars ar declable
becus !bey ar liely to assue that
!bere ar no choice. to be made. As a

result, they buy tha pakgee. includi
item. that they would not hava bougt
had they been given inormation that

purasing th componenla was
optiona In addoD, denyi couwn..
inormtion an the prices of the parfuer injurs consumers because they
have no idea how much can he saved bydecl tha ..mponents. Lackng such
price infonnatlon. consumen cannot
make an inormed purhase decision.

Direct evidence of the extent of this
injur, though consumer complaint
sureys. is diffcut to obtain precisely

because consumers are often not aware
that they had any choice to make.
Further. any systematic observation of
consumer behavior related to pre-sale
itemized disclosurs has nol been
possible priarly becausa so few
fuera bomes provide sticI,
inormation.

. S. generally Setion J(E). supra' Dr. J. Quit
BeDDlie" Prfellor. Un.v. ofWashinAon Scool 
NUrlin Tx. 529. cdtll L Glick R. Weiu. I: 
Para. The First Year 01 BBI'VBmlfnt (197). A
.tudy of the fu81 iDdU8tr in Mila reveaed
thai only COlW8I wao elJ..".iy que.tloned
fuera dltOl ebol tbe availabilty olUmUedI8cn WC1Uy tD be iaonu 01 al Ih
avaUable OpUOD So Ch0Wth Dior. 
Offce of CoIl SeC8 Tx. 3118.

.. Neverlle... 8 ntlbe 01 colUumen reia
irqtanca in which du,y we aware that they were
being reui to pay for goo or MIC811 (Iucb al
limou.m. vilit.UOl rom& 8D UN of the chapel)
that were either fIDt wanted or DOt UM. See.
Commentlin category II at So 11M. 36 496 8.
104 1108 126 140. 1488 189. 196. 198. 
.23. 20. 22 5961. and lestimony. So Ron
Wuhioa conlumer. Tx 52..75.

. At the tte the bearga were conducted. onJy
four Itat.. had 8fcted law. or reartonl
reuil maata,. price it81l1oa SeI9711
Staff Rlfport supr nole a. ae . Do n. (T oth.,
.tel.. reuitltemiztJoQ to be givea onJy on
reuest. an 01 olb .tata re oay.. liate
breQkdow oa th pel8 pri.) But IV. 1a 
fOW 1"- di fwer di wa. DO reu1 
give co th prce diW' belo,. 
dec.ioQl we ma bUI-DDy . wntten rerd of
what had be aa to. AI . coMequenc. no
.tate ba a reto price diacolW' scelimi to th Fr. pl' ru

Sin tht ti a numbe of .1818 aa locU..
bllve pa re.tiOM w.b U8 ID sim 
the YlI propa ru 8D whJDt 
.uHabl. for copentl IhI.. Whe luc stueH..
migl be beipfu the Comm..ion belilr" thi the
addilionalliIQe and expen.. whicb would beui to conduct IUch .tue. and repen the
rulemaktn rerd II not iU81i an woud not
add l!lbltantiaHy 10 the nMrd The CommJ'lioD i.
not ntWt to repen the rerd to coDiider
relevent evdece which ba. b8 available aftar
the rerd bel clOH ICC v. New len. :J U.s
5O 514. (19Mt, un the ntde 'oa"" 8
enange of ciltance" soina "1D the .,ar hear

of the ca..." American Oplometr Auati 
IT 82 F-2 - 00 (D.c. cu. '''

NeyertheleN, thlfl'co establishes
signifcan cosumer injur. Some
indication of the extent of the injur can
be ascerted frm .ttdi studies
and other surJl BI camenta and
testimony frm invidu consuers,
consumer gr"" an experts indicati
that. given prce and optin informtion,
a signcant number of csrnswners
would use such ormtion to make
inormed choices and would often
choose tD doc ill usualy Included
in th packe !\L.

A Dumbe of COR8er sureys show
that consume.. fi cost to be highy
important in mak fueral
arangements. i1 It is not surrisin. then.
that large majorities of consumer want
detailed price inormation about
fuerals II and want funeral prices to be
quoted on an itemized basis. 

Conawners believe that such detailed
price infonnation wil be usefu to them
in making funeral arrangements. 100

Cornent. lubmllted by lntereliled pares in 1979
and 198 offerd partel an opportity to briog 
the Commillion , .Uention any IUch fudamental
chan. .iaC8 the bll8l8 conducted in 191CoDUI. .ubtte al th8t tia indicate thi no
ligncant cbu had tuen plaCl.

"Many coDlumen. of COutlili. wanl the packagll
fu.ra and an not intere!lted in the price of the
pam of the paGk. Sucl-ClJl1lumel" are oat
inlun by Ibe ful ditor l failur to diacos
that coponentl of the paclasB an option&! and

the price Df thole coponentl. but only be.uu
their wanb happ to coinde with the fueral
dior's off8l80

1' s. ..,.. Blum Stuy. IUpr DO8 57: 
Surey. upra nolt

.. St II.

,.. 

CA Suey which fouad that.
large majority of COD8umerl .ureyed lupported
reuire price dlldo.Wf. CAS Surey. supm
nole 60. at A-1 (Porm A. Quenton 221. A surey of
over too COD8WD8I lPOnlre by the c.lket
Monufdchlrl Au'n revealed thai two-thir of
conaumers ",.pondi incated a preference for
del ailed fueral price quotation. Blackwell and
Talark. UplT nore 74. at 34. Whe thne and
otier :!ury. on the record bllve methodologcal
UmitahOM which prevent projectiOD to th netionaJ
populal.oD. thU8 lureYL combined with others
and Iha extep.!e wrUen commentl and oral
te.tuno ow that COIWIU tycay dnire
more infontt

Th. de8t for DI detaled prCI inormalton
allO wal expre by a gr81 many individual
coDlwnen dur th ruemaki 

pro Se.
1f.8.. Commenta i. caleg U-B at gr. Z4 30. 529.
541. 597. 70 12 73 780 79 91&. 1191. 13t6, 1S6
156. 1571. 158 159 182 18M. 185. ZD2 and
20: an Tntony. 811. If"" w. London,
America Leon. 1X 

..s. 11.8.. Blackll and Talarzk. .upra note 74.
al 345 (eM IlUey reealed thai twlh 
tepondenta prefll prcig quotelion that
provide. .ome deteil on individual coponenlt and
over one-haJJ of rnpondentl expreSled preference
for ilemlicnl; Blum Study. UplT. note 57 (surey
of South florida resident. indicated that over 

f'8pndent. favore reation requill a fuerl
dintor to prode .pecc inormalioD about th
price of each ilam of I1ce and mercandi88l:
Cohen SlatelDt. D.C. Ex 31 .upra DolI 18 tlM" 01
conlWlen .ureyed da fu prien to be
quoted OD an Item baailj.

- Se Blum Study. supr nale CA S1U.
upra note 92 Humpbr D.C. Ex 45
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Evidence shows that. if given the chice
cons\l would not buy veroua par
of th "averge" package fuera
nm frm rates of 10 percent (for
embal) to 43 percent (for the uae of
another faly ca). '" May Induatr
leaders exressly opposed itamition
at lasst In par for the fear that
coDlumars if given ,the choice, would
not bu lte uauay Included In 
packae.

The aggete Injur cauaed by
consumers purasin ite tht they
do not wat and woud not buy if not
reuire to do 10, or if they had ileml
presale price inormtion. is
substantial Evidence on the record

shows that verous optional items
Included In the fueral package are
expensive: for example embalmi ($5
$150), ,.. and limousines ($15-5).

(b) Paying Supracompetitive Prices.
The second source of consumer injur is

that the lack of adequate pnce
inormation may be causing consumers
to pay higher than competitive prices for
funerals.

Informtion fr a verety af soures
has led the Commssion to conclude that
this economic Injur exists. Included In
these soures ar economic studies 
the fueral market. which sugest the
existence of c.nsumer Injur, becauae ofstrg absence of price competition
In the fuerallnduatr." ,.. Inuatr
memben have also admtted that
fueral dion do not compete on the
basis of price at the point of sale.
Economic analyses on the record have
concluded that prica competition In the
fueral market is severely inbited
because consumers do not have
adequate access to price inormation. un
Without the pressure of active price
competition, prices for funeral servces
ca be set higher than a competitive
equilibrium price.

Information plays an importt role 
the operation of an effcient Diet. In
parcuar, the signcace of price
inormation to a competitive maket 18

1f B1dn Su. 6upm nat8 58
18 $H. .... H. Cot. membe. Sta18 Be of

I!b.w", uul' Dt oIKe!U, Tx
3I C. N1ala Dirr. Nat'l Pout1 ofFu Seca JC. al 6-

,. SN t8xl am.cc 7i Date infr
,-Sf M. Len. Tenn.... Co. D-

33 FT SW"ey of Funeral Pr 11 th Dltrct of

Columbia. IV-D al 'Z (19').
I. 81.ckl.lUci.. 6upra Dole J. at '1

18 D. R.1J Extive Dlror. OCR. XI al
80 (188 on8l8DtaJ.

.. s- .. A. Rapp8po AD AnYllI 01 

S8C1 Prdq aDd Quolatl Metb (111). 
Z. 81 

.. 

(h.. dtf .. '"pppo
-So COtalOl .. ntd8 

IarlOOpeUn prtef il tD ft Qpaty of
dI. intr. S. t1.

,.. 

BlackU atd.. .upra 
.. al 8Z R8pppo .uptf aole lar K1 

......

well-docuented In the economic
litertu. ,. CODlumer ignorace about
prices wi permt sellen to chare
higher th competitive prices, even In a
market with numerous sellers. The
reason for ths ""wt is that sellen 
gai few cutomer by loweri prices if
CODlumer have dicuty obta
price inormtion. Inadequte prie
Inortion. therefore. sers to give
even a lare nuber of sma sellen a
deg of maket pawar. These
theotica obserations.hve beenconf by a numher of empirca
studies In othar makets. 11

Exactly why the maet has Failed to
generate price inormation is impossible
to say with certainty. Evidence In the
record suggests that some of the unque
strctual and demand characteristics of
ths Industr may provide some
explanations.

First. there is the tradition of
restrints on price advertin noted

above. '" Althoug formal restrctioDl
agait prica advertsin have generaly
been eliated. many Induatr leaders
and members contiue to view price
advertsin as unprofessional Thua.
Induatr cutom and substantial peer
pressur serve to inbit competition by
advertin

The second factor which may operate
to dltort normal market Intives 18
the natu of demand In the Induatr.
Tota demad for disposition is a
fuction of the deeth rate, Ecnomists
studyi the fuerallnduatr point out
that tota demand for disposition In al
form is extrmely Inelastic. Le., the
number of fuerals is not responsive to
changes In price. '" The deman for the

1- 5H ".11 Sdtonky. a8 a 5D 

Oligopoly Anr. 40 Am Ec Rr. 48 (1HOt.
stter T7" &OIolliCJ of lnfotfUon IJ J. of
PoUtica-, Z1 (l_to Sa., kJ(oaDI
0J Monopowli ClmplitiGl 81 Am. Bc bY.
Z4(1"'

.-- 

- Sa kJ(otl tm Mo/-
Cm".1i . Am le !I. Z4 (1"".c. uu9tt.. kJ(o- tm CoIi
Pr"" S,.-. . Am le !I. U8 (1""

11 s. .... J. Be ..oa aa 
PobU.In... Pr.. uu Quty In OpIa
(P D. 

-- 

UnI.-tyoiNcrCu-
JUD 1m): Ba of 

'I ped r..--I.-'- 'I t.. L6W1 U..
Retrcl0a em AdaD Coal
Prcta La th Prf...ton 11 Cu of Oplometr
(Sept 198); ,. Cady, Illrctl Acling an
Competltion: Th" eo." of RatD DlU" (Amca
Enterpri..1Dtitut. for Public Polley R..ean
Center for R. oa Adv8l.- Do.da
AIaII Stu, .. 1"' 77a Ef'" 

Advrtin"'lI Pr""o! Bya- 1& J.L .1b33(1"'.--""
TIII Pr.. 

brfonnti CotrL lS r.L . -- U1 (1"'1(bar dia u da Tb t!PIl""'"
,ms. Pu D(AI(2J(a
IU s. .. Kl .up_1I 31 al zs

servces of any individual Funcral home
or for p!lcuar forms of disposition.
however, may be price-lastic. thereby
giving each fi an Incentive to lower
pricel! to incrase sales. Lower prices
and aggessive marketi, however, 

not expand the number of consumers in
the maket: a fueral home ca Incrase
the number of fuera it perform only
by ta huainess away frm its '
competitan. Since competi fi ar
Ukely to respond wilb lower prices. the
result Ie tht prices ar reduced and
sales do not Incrase. thereby reduci
total revenues. The fueral home is
better off. therefore. avoidi price
competition. One economic analysis of
the fueral industr concluded that "the
fueral director s awareness of the
effects of price competition In ths
demand- inelasti: Industr" is a major
reason for the la !( of price
advertising. II4 Th19 finding can be

contrasted with the experience in

professional markets where advertsin
has flourshed after the removal of
formal price advertin restraints. For
example. studies In the optical maket.
where perhaps the most professional
advertsin has occued. show that
demand is price..laatic. J 

In addition to these two facton which
blunt fuera providers ' Incentives to ,
provide price Inormtion. cert
aspect of the market make it dicut
for,new fis to enter and comoete. The
evdence sugests that a veretY of
nonprice factors inuence a consumer
choice of fueral provider, such as

famly tradition. religious or ethc
affilation. and reputation of the fi 11
These consumer preferences give
established fis In the market a
distict advantage over potential

entrants. In an Industr with a lare
numbef smal sellen and signcat
coller loyalty, the prospects for
attrcti a large enoug clentele may
appear uncert at best. NJ a result.

IMld. at..1. Th abWty of ft dion 
eaon aD mfar unenta DIl to copet8
01 th b..i8 af prce iI mldI e..ie by the fael tht

mo.t fwra ham.. bave ver lited competition
Neary '1 of ai fu.ra bam bav. fewer th ..
capeto V. Pm.. fiD of th PrfnaCe (187 C. Ex" '

118 5M ReUD 1' the PrreuDf .up
nol.lll. al43 s. aiM FT Staff Report 
Efec or ReatlcUaM on Adverin ud
Commerc Prctice il the Prfe8lioM: 1b ease of
Optometr 31 (198).

u.VarOU8 conBWer IWVeYII on th rtrd
exed thlllU8. SH. II.

,. 

Y. Ex1(I (N.
Ka 5u. .up note 6D al Table 8; "Puer
.. AtUtuSu.,," D.C.Ex" (0d1
al QuUOD 3: G. RaIa ..t 0/ Solo,
Monta 51818 UaJY.. D.C. StmL at '" 
lall 

"--

aJ ba.. pa tolb
N111 law prarly of pru . rac oa- -- 58 R. BI u..
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entr by low-cost provider Is

dicourged. 117

(c) Injur is Unavoidable. The
col1er injur caused by the lack of
adequate price inormation-ayi for
itema which consumers may not want,
and payi for fuerals at
supracompetitive prices- har
which are no reasonably avoidable. A
consumer ca only avoid payi for
itll in a package he does not want If

he or she is knowledgeeble enoug to
ask whether they ar optiona In the
fuera trsacton. it is not reasonable
to put tht burden on tha fueral.
consumer. who tyically lack prinr
experience and prior knowledge about
laws and options, and who must decide
under circumstances of limted tie and
emotional strain.

The only way a consumer could avoid
such harm would be to compare prices
and offerings before choosing the
funeral home. Yet. because of tie
constraints and other factors. most
people do not get such inormation.
Furer. the record indicates that even
where some consumers have tred to get
price inormation over the telephone,
they had diffculty in obtain it.

Finally. it appears that the market
forces are insufficient to generate the
needed price information. Due to 80me
unque strctual and demand
characteris tics of th maket. there
appear to be signcant obstacles to
price competition. Furer, the usual
market disciplie Is lack. In most
cases. consumers who have
unecessariy bought items because
they lacked suffcient price inormation
wil not be dissatisfied because they
wil not know that sucn choices were
demed. Gi ven these factors, it is unely
that the market will correct the failur to

provide sufficient price inormation by
itself,

(d) CoumeIVailing Benefits. 

consideri whether a practice is unai.
the Commssion must determe that
there is net injur, e., that the injur
caused by the practice is not outweighed
by countervailin benefits. '" Many
fueral providers and the major trade

associations believe that package
prici has important benefits.

!I' Th. diff::Jty ofbuiJdi. cUeat81. b.. 
cite .. the prim..ry baner to eatr in the fu.nt
ind1.str. S"e t(gaeL 'upro note 35. at 23. Whe 
atatel reuU'e licensur for mortcian there II 
!!Vldence to 1 e8t tht lbe entr baren poae by
those licensure .chemel IIIe 10 u.cJude npw
Intnnts.

III Commllion 
Unfai.. Statemt. .upt Dot.

III N noled pnmouay. hoer. ID trde
al8atimu re thi COU1 ar entitled
to . "reuoftbl. .dtutmt" whea th., ded
llema aNy a few fuer prden derend lb.reui pur.. or al pu 01 Lb. fu pe

One suggested benefit is that packag
pricin is easier for most consumers 
USB. since most consumers ar
interested only in the fu traditional
fueral and how much the total will
cost. '20 Undouhtedly, many consumers
wil not be intc:-stecl in decl pars
of the trditional fueral package, and
those consumers would he interested
priary in the fotal cost in choosin
which fuera package to buy.
itemtion. however, does not impose
any burens on such consumers. 
consumer ar not interested in
choosin individual components, thay

ar free simply not to use the price

Inormation and to select on the basis of
the total cost for all of the components.
Furer, the role also allows fueral
providers to offer package prices. Whe
itemization thu8 daBs not interfere with
the ahility of those consumers who are
interested only in peckages to choose
the fueral package they want hased on

the total cost. package pricig, in
contrast, precludes comumers who 
not interested in the fu fuera frmmak inormed choices.

Funeral providers also are that
package prici, as an accounti
method. is an easier method to use than
itemiation for setti prices. Since
itemiation is a more complex
accountig system, fuera dictors
may be requid to seek accounti
assistance and to spend more tie in
trackg costs and in setti prices. 
These incrased costs, it is sugested.
will be passed on in the form of higher
prices to CODSUDel'. The Commssion
considers the arents that the roe
will incrase costs, and thereby raise

consumer prices, in detail in Section IV,
infra. There. the Commssion determes
that. while the roe will impoee some
compliance costa, those costs 
modest and ar outweighed by the

benefits of the roe.
By far the most strngly pressed

arent in favor of peckage pricis,
however, is the contention that packe
prici enables fueral providers to
offer fuerals at lower prices than they
would be reuid to chare under
itemition. The varous arents
.. be"" beefcial 

- '.

s- D. H.. 
rural dior. 11 5168 L Fllh.r. Mal" 
dior UJ15. (1UQ1t1 tht pack prci
.. an 8CCunli method doe. not pet lh 
deduct chlU for unwaalad Item.).

L8SH. 

..g., 

NFA Pol-Recrd CommenL XI-
84 at 70 79 48 NSM Pol-Rec Cot. XI-
84_113 9I

&8 s. .., NPA Pot.-Re CoIDt. XI-
1M .1 ..

L8s- ..8.. NPA Pot.Rec Comment. XI-
MI -14893 NSM PoI.Re CoDU1. XI-

., 

--10'.

that itemition wilaad to hier
prices ar discused in detail in Section
V(B). AJ noted ther, the Commssion
fids that. whie itemition provides an
opportty for fuera dictors 
choose to rase their prices. there ie no
reason why prices would necessary be
lower under packe prici than under
itemition.

The Commssion fids that the
countervai henefits of peckage
prici ar not signcant Whe
package pricig is probably a less costly
accunti method than itemiation. the
incrased costs caused by switch to
i temia non. 8S discussed in detail in
Section V(B)(2), infra, are modest and
outweighed by the far grater benefits
expected by incrased price competition
and gra ter consumer choice.

(e) Public Policy. Finally, as discussed
in Section U(A)(l), supra. the
Commission also looks to established
public policy for conflmation (or denial)
of its fidi tha t a practice is unair.
Whe the priary focus of the
Comm88ion s decision wi usualy be a
dict analysis of the injur caused by a
chalenged practice, the decisiom of
other public bodies addrssin simar
Issues wi also be taken into account

In th case. there is clearly no public
policy agaist the disclosur of itemid
price inormation. '" to the extent that
there Is any clear public policy at al as
evidenced by recent state laws and
legisla tiOI! ihppear to support the
Commssion s decision. '" Whle ths
might not be sufcient to rest a fidi
of unairess on public policy alone. it
provides some support for the
Commssion . own analysis of the
consumer injur.

(I) The Fa,1ur to Disclose Itemized
Information is on Unfair Prctice. Based
on the above evidence. the Commssion
concludaat the faiur of fueralprovl to fush inormation on the
prices of specic fuer goods and
servces I. an unai practce in violation
of Secton 5 of the FTC Act We fid that
the practice imposes substantial
unjustiable consumr injur.

(g) RemfHaJ Rsuiremen/s. 

remedy the unair and deceptive faiur
of fuer providers to fush
inormation on the price of specc
fueral goods and servces, I 453.2) of
the rue requies fueral providers to: (1)
Provide price inormation over the

Inee . polley -Rait d1Q8 wod 
ba to P8. wtLb th !I pubUc polleyr.YOlnor CD aD tb. .mdllt..dou of th 

-.. 

s. TNd. R.,dO
Rul 

.. 

!b LobeUa OD od.. 
HOm81aw.ti 18 CP 

.. s. PI SIL AD 1- (W"""'
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, olephone (2) fuh COers with .

wrtten price llt conta price. of the
varioua Inviduallt aD .lIcea
offered;' IUd (3) give pu.... .
wrtten .tatementlndan!i the 
and .emce. .eleced IUd their
individua price..

Th remediea Islocted by the
Comm.lon to ca the lack of price
inormtion muat bear a "reaonable
relationsp" to the unair practice
found to exL In Jacob SIege Co. 

FTC, 32 U.s. eo 613 (194), th

Supre Cour .et fort the .tada for
review of remedial provi.lona of
Comm..lon adjudicative orde..: "!Tha
court. wi not interfere except where
the remedy .elected ha. no rea.onable
rel.tlonohlp to the unawfu practice.
found to exl.L" Periodically the
Supreme Cour ba. reaffied the
Commission s remedial discrtion IUd
tbe linted role of the reviewing CourL
FTC v. Ruberaid Co.. 343 U.S. 470, 473
(1952): FTC v. National Lead Co.. 352

U ,5. 419, 420 (1956): FTC v. Colgate-
Palmolive Co.. 380 U.S. 374. 392-95
(1965).

In exercsin th. remedial authority, '
the Commssion has not been lited to
prnscnbin only the precise prsctlces
found to exisL but rather ha. been fre
to "close al roacl to the prohibited
goal. Ruberaid. supra. 343 U.s. at 473:
Colgate-Palmolive. supra. 38 U.s at
395, Cf. Intemauonal Salt Co.. v. United
States. 332 U.s. 39 (1947): Nationa
SoJc'y of Prfe.ssional Enginee.. v.

UlIted States. 435 U.S. 679, 69 (1976).
The Commssion s discretion to

fcrm..date an appropriate means of
preventig the unfair or deceptive acts
0:' practices fOWld to exist also takes
mlc account tie nature of ruemakins.
which involves "prediction(sj based
upon pure legislative judgment" ,.. and
judgmental or predictive

" ...

d.termnationo such a. tho.e involved
10 f-1hioning remedies. In makg such
lh!termiations. the Commssion is
entited to rely on its judganL based

on experience" 11' as to the appropriate

remedy to impose In the rue.
The Comm..ion ha. designed the

romedial requiment. in t 45.2(b) 
res tore consumer choice. enhance the
operation of market forces and cu the
moCk.t failur which has occurd In the
fun ral industr. In the Commission
judgment. the requirements wil acheve
th!:: result by givin consumers access to
pnce information at a time and in a form

'l:brud(ordNal' J C/tlrill (;rp v. SEe. 58P'.
108. '103 (D.C. C1 187) Iquti Ind.-tral Unian

DepL 1., 41 P. Zd 48. 474 (D.c. Cl. 1874)J.

'''FCC v. Nouan Ciliz.,. Ctll 

BrodCtlU .up 43 U.s at 8'1.
'"Id. atm.

wh wi permt them to cnU8idr prce
when ma pur.. d8Clons.
Incruin th ebil of caumen to.
locata fuserce. who.. mi of
price and quaty they prefer IUd-t
expre.. the.. preferences In :he merket
give. sa.. IUlncentive to compete.

The I

''''..

price U.t edd.... the
falll of. oubstatlal porton of th
Induatr to provide inormtion on the
prce. of coponem of e furalpac 11 wi enble CODI" 
weigh th C0m IUd beneflta both of 
varou. alterntives to e trditiona
fueral and of the individual iteme
which they mit .elect for nae with a
traditional fueral The itemid list also
wil pmvide consume.. with relatively
standarded price inormetlon. whie
sti ellowi fueral provide.. to

provide any additional price infonnatlon
they wish to. The second disclosur
reo'1iremenL the telephone price
dh-cosur requiremenL addrssee
,t;rectly the record evidence that fueral
ircto.. have failed to re.pond to

telephone Inquie. ebout price..
Conoume.. will thua heve the ability to
cal several fuera home. and compar
their offeri. before decdi where 
purase. In th. maer sear co.ts
ca be .igcatly reducd. In mlUY
Instance.. obta price inormtion
by telephone represents the only
practica opportty for comparson
shoppin .iD may optlona 
foreclo.ed once the fuera home 
closed. Th th dIo.ur requimenL
tho itemid statement of .emce.
selected. ia designed to cnmplement the
price list by eneur that consume.. ere
not charged for ItelD they did not selecL

The effectivene.. of the rue is clearly
dependent on the extent to which
consumers actually use the informtion
provided to them. Ths does not mean
however, that al conaume.. muat
comparson shop In order for the market
to realize the benefim of price
competition. Economic theory Indicete.
that con.ume.. who .eek and us price
infannetlon will benefit unformed
conaumen. I3I 111UB. a. IODg a. 80Me
conaumel' companson shop. the market
should respond. The dilC.ion which
follow. wi de.crb. in more detail how
the remedial requiment. In the rue
will assist consumenl dur selection of
e fuerel home and while compering
alternative fueral arangements in the
funeral home.

(1) Operouon of Price Lists. At the
funera home. consumers wi receive
one or more price llt.. The rue itself
identifie. three separate li.m. One is a
general price list", specied by

"s. .. Saop In(omtiOl OD MtN/Uc
Com1*uDt ee Am. Er Re. Z4 (191"

I 453.2J(4). The 88d I. a "ceoket
price lI.t... speced by I 453.2(bJ(2). 
th I. an "outer bual container price
II.L" .peed by I 45.2 )(3).
Howsver, the rue also permta fueral
providers to merg either or both of the
latter two llm with the genera pri
li.L if th. I. more convenient IUd if the
inormation proded Is the .ame.

In any eveD!, conee.. woud have
to be given the gen price llt for
retention upon be dilC.ion
either of fulIemenm or of the
selection of lUy fueral goocl or fuera
service.. The list would be pre.ant for
consultation wiie the consumers were
consideri whet to purase. It would
show them the price. for 16 basic goocl
and .emce. which they might wish to
use. '''The general price list wonld have
to be prited or tyewrtten so that 
would be evaiable for retention by
consumers.

In addition to the general price lisL
there would be two other price lists
contaig inormtion on specific
merclUdi.e. The cesket price list
wonld .how the reta price. of al
caskets IUd elternatlve contaIne..
offered which did not require special
orderi The outer bural container
price list wonld provide simlar price
inormtlen about bural vanlts end
grve lIers Each of thOle liiit. would
have to be given to conoume.. upon
begig di.cu.ion of. but in any event
before s!lewm the mercandise they
lisL Unle the general price lisL these
list. wonld not have to be offered to
consume.. if caskem or outer bural
containe.. happened not to be discussed
or shown Similarly. the lists do not
have to be prited or tyewrtten in a
manner which enables them to be given
to consume.. for retention. Rather. the
rue only requi. that they be svallable
in the fu home. Becau.s of ths,
fueral prvide.. wonld be fre to nae
alterative formts. .uch a. char or
notebooks.
The pricipal CODcern expre.sed

about the opertion of these lists wa.
that they would drve up funeral cosm
beceuae they requi fuera dicto.. to
itemie priceL 

111 For reasonB discussed

exten.ively in Pert V of ths StatemenL
the Commssion has concluded that thi.
wonld oot be the case.

I-Th. lit mit DO aJway' be tb 1ong. Al1D
Item. h8V8 \0 be u.ted onJy illb. fueral provider

offen them f sa. Morever. the nUl! don not
prohibit lilting other 118m. wh1 the fuer
praid- mit off far M1 11 addition to .pe

.. U tb f1 pr IIrp. Lb... 11t8 with
th .. pt U.L th cobUw lit woW bave
to b8 pr in . fot whi CQft corelaiD 

w S. -''-_6 Ia Pu V(B). infr
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Seera other,conce were alao
exreleed, however. FIt, ooma fuera
providen statad tht ue of an ilamid
priceUat would forc fuer providers
to ta mor tie exlai fueral
arangementa and thUi lubltantialy
lengen the lIemento
conferece. '" Other persons teltied
however. tht lta price lilto either
took no Il1er to explai or ohortened

the len of the lIemento
COnflre '1I To the extet tht th
tie inolvad In the lIemto
conferce wal lenened becue
consumers more cafuy review their
optiono and lelect only thole iteml they

desire, IUch an effect is intended.
A second concern wall dicted at the

casket price IisL Some fueral proVIders
,uagelted that the requiment to have
the list reflect all caskets offered would
be parcuarly burdensome in light of
the fact that a different casket is ,old
each time a fueral is arranged. ls4

Althoug the roe does requi the
casket price list to be kept cunt, ths
,hould not impose a substantial buren.
Many fuera providers replace the
casket they ,ell with an identica
comparbly priced unL ,.. Whenever
this happened. no revision of tha casket
price Ust would be necessar. The roe
requiment also has been wrtten to
miime the buren which would be
imposed on fueral providers when they
change their inventory. The casket price
list does not hava to be prepard as a
printed or wrtten IisL Intead, it may be
displayed in other formats. ,uch as a
looseleaf notebook with a page for each
caskeL IT the fueral provider elects to
use such a format. revising the list
would only requie removing ane

descrption and replacig it with
another. Given ths sort of flexibilty, the
requirement should not be uneasonably
burdenoome.th concem expressed was tht
the general price listo would be
expenoive to prepar and duplicate.
However. fueral diectors who
cuntly provide itemied price
information testified that the prited
form do not cost more than a few cents

18 Se .. A. Anrscm Pm Utah PDA. Tx
6178. s. 0/.0 R. 1'omp80Do Conncul Puer
DirKaf. Tx 2024

11I5f. fl.

'.. 

S. HSWlmarm Exec Dior. New
Jel"lI)' FDA. Tx 537 (he ntJy di.CU.".
itemization form .. an iategaJ pm oC the

Bl1angent8 conflireDcel: C. Kleiber. fel..reel.
T.. 5743 (.tuent ",Iearer wbo visite aeen.J
htnera ho.. found that tha item prce 111
actuy ..ve u.. t. exla of cbJ.

.M Se fI.g. 1. Peak Pm Crn FDA. Seaut.
StmL al 50: C. Ge. OhiD fuera dir. D-A-
t79. aIL

La s.. e.
1J P. Caaate. fuer dior. Tx 1748-

18 s. ... NPA Pot-Rec Coamt. XI-
1S8 .t 47

each to obta lOT Nei!her does the
evidence suest that itemition. as 
accounti method, il sigcatly more
compUcatad Dr suhstantialy more -
expensive than the methods cuntly
..ed by many fuera providers.

(2) S/al8ment of Goods and Services
Selected. In addition to the price Usts.

persoDl ma fueral lIements in
the fuera homa would reeive a
Statament of Funera Gods and

Servce Selected." The statement,
reui by I 45.2b )(5), would be given
to people at the conclusion of the
arrngemento conference. Its purose is
to combine in one place the prices of the
individual items the person is
considerig for purase. 8S well 88
their total price. so that a fmal decision
on whether to add Dr subtract particular
items can be based on 8 review of the
total cost of the arrangements.

To help ensure that the total cost of
the funeral is disclosed an the
statement. funeral providers are
requird to show prices of cash advance
items, if known Dr to give a good faith
estiate of their cost if the actual price
is unavailable. To simpli the operation
of the roe and avoid unecessar
paperwork. I 453.2(b)(5) permits fueral
providers to combine the inormation
requid for the "statement" on any
contract, statement, Dr other docuent
which they cuntly provide at the
conclusion of the argements
conference. I.

(3) Telephone Price Disclosur. The
roe provision primarily designed to help

consumers obtain price inormation for
use in selecti a fueral home is the
provision requirng telephone price
disclosurs. uoThe section imposes two
obligationo on fueral providers. Firt,

they must affiatively inorm people
who call their place of business and ask
about the term, conditions. or prices at
which fueral goods Dr fueral services

,n s.. fl.'" P. WaJltn Tx 48 (al boc:
ch8f of Sl fDn ca be prted for th ceta
each). P. Parid. Tx 23 (pu... ltetio.
form for IWty Bn C8t888).

'- S. diacioa t. Pan V(B). infr 19' Sta
Report .uptU no!e S. al 

I-Th. major conC8 ra aboul the
.talll8Dl-t CtI of prwg item prce1nortion-.. be di abo 
cojuncton wtth th. dHCption of bow SetiOD8
4..2b) (2) thug (41 (price l1taJ opeie.

I_Theon:t1caUy, conIum81 also would be able to
to dierent fueral bomes and obtain their price

li.!a then co:npaf' !he... However. lub.tantial tie
coDJb'iDlA and emotional barers to in-person
,hoPPin mae It unely thai con.umel' will avail
lhemaJv1t of th. opportty. While th proviion
maka It .a.ild for C008\U8n 10 obla prce
inOrmtion before chaosin a fuen bome. many
COD8WDIn may ,tiD cotiue to chOO a fuer
bom. wilboul fil ..ar for price inormaUon.
St diion of th fuer consumer in Pa IrE$UPra 

are offered, that price inormation is
availahle over tha telephone. In other
word. the- provi:ion requires that
fueral prviders make an oral
disclosur letti persono who ca know
that they ca receive price inormation
over the telephone. Ths provision is
intended to inorm tho lare number of
consumers who fit contact the fuera
home by telephone that prce
inormation ca be ohtaed before the
selection of the fuera home is made.
Many consumers who may be interested
in price ar not presently gettig price
information because they do not know
enouRh to ask for it. and fueral
providers do not volunteer it. Since
options may be f(lreclosed. even under
the rule. once a home is selected. ths
information will help alert consumers to
the importance of price at a time when
their choices are still open. 

If the person callns is not interested
in such information. the funeral provider
has no fuer obligations under
I 453.2(b)(1). However. if tha caller
requests price inormation. the second
requiment of the section is trggered.
That requiment is to disclose to
persons who make telephone inquies
about the fueral provider s offerings or
prices any accuate inormation from the
price lists in I 453.2(b)(2) through (4)
which reasonably answers the question
and any other inormation which is
readily avaiable. The consumer can use
ths inol'ation to compare the prices of

different fueral providers in decidi
which one to selecL

Whle the Commssion believes that
the telephone price disclosure
provisions wil impose a minimal
compliance burden on fueral providers.
several coneems about the provisions
operation were expressed durg the
fueral roe proceedigs. One was that
the proviils would necessitate the
hi of aaditional personnel to provide
the requid inormation. 141 It was
arued that many fueral providers
cuntly staff their phones durg off-
hour with an answerig servce or with
unicensed employees who lack detailed
information about the provider
offeris and prices. Such a concem
apparntly ia based on tha view that the
roe would requi specific price
informa tion to be given by the first
person answerig the phone. However.
this view js not the case. To the extent
that a fueral home uses a telephone
answeril3 servce durng non-business
hours. that servce is not subject to the
provisions of the roe. Whie the roe

'.ISH. e.g Dr. v. Pte. NFA. statistical
consul!8 Tx 1D,&2: W. Chaen. lloi. fuer1ldi. D-A-10 at 3. 
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doe. - fu pr their
employ and "818 the Commssion
d08 nol CDtre th nde .. reach
entltln .. fa reoved .. a telephone
anwe Ilce. Send 10 the exent
thet th Ie tht nol al
employ- wod po.- th
IUb.tative kn.. to red 
pho lDeo li wUared
emplo coul simly refe ca to
IOII who w.. famar with prceMor. the vul majoty oflnorll wo be avaible on th
prce llto thlllv.. an thUllily
coud be given out even by par-ti or
unowledeable employe..

Anothe! cocem rase wu the
pos.ibllty th.t the avaibllty of
telephone price inormtion could lead
to beit-and-switch practices by fueral
providers. '" Such prectlces ar elways
a potential problem. However, any .
fueral providers who gave out lalse or
misleadi inoration over the
telephons or engaged in bait-and-switch
tactics would be engaged in practices
which violate Secton 5",f the FTC Act
and the laws of viy every state,
Nothin in the rue encourges such
deception. nor does the ruemak'
record suggest that the practice would
be engaged in by the majority of ethca
fueral dlctors. ...Th some fuera providers
suggested that the fueral traction is
too complex to explai ove. the
telephone ,and that telephone price
inormation would tend to confse
consumers. 166 In the Commssion
judgent. the inorma tional disclosurs
which the rue requis can be readily
understood and used by the majority of
consumers. To the extent that individual
consumers fid this informetlon too
complex. they would elways be Iree, as
they now ar. to visit the fuera home
either to obtain it or any other
inormation which was available. EveD
if all of the detale ar not provided over
the telephone. genera comparsons can
be usefu

Four and fially, fuera providers
suggested that the provision might lead
to price fi because fuera provide..
would be forced to discose their price.
to competitors, Caed to its logica
conclusion. ths arent would suggest
that price conspiracies ar liely in any
industr where fis have ready acee
to con.petitors ' prices. However. acceS8
to price inonnation tends to be easiest

I. s. ..... R. Gowin Tu.a fura dior.
ALL Stmt. at 7: A. bYM. Uli. tw d1.
T. 

Ita s.ll 01 the PridilJ Offcer. 8Upt OOle
&.t.

1M s. .. It Cnym Ml18 FDA. Tx 
C. SwUt Pmaylv8D!8 fuer d1. Tx 13.
OklUDI FD 'h 

ID pre7 tb mats wh.. prce
competion Ie _t IDle.. Obvou
IIampl8 ar fo retai an 

and used ca aae.. ThUL the ready
avaibllty of prce Inrmation Is by 
meane caua or a symptom of cael
behavior.

In the fu maet. morever.
whe .er cutI te to be sold
u a lIed packge an wher little ilntr
by new prde.. haa oc fuer
hamn ma7 eIady have ecqui e
faiy eccle knowled of their
compatllo' price.. The problem Is that
buyers er cut1y unbla to gathe!
compartive prce inormation
effciently and exert the kid of
competitive pressur that would
disciplie the mareL Thus. the
Commssion has concludad that the
rule s prica disclosur provisions are
much more likely to stimulate
competition than to serve 88 an
instrment for policig pricing
agrement8.

B. Section 45.
Misrepresentations. lntrduction.
Section 45.3 adelsses six tyes of
misreprasentatlons which have occurd
in fueral transactions. 146 These
misrepresentations concern (t)
Embalm (2) caskats lor crmation; (3)
oute. bual containers: (4) other legal
and cemetery requiments: (5)
preservative and protective value
claims: and (6) cash advances. To
remedy certain of these
misrepresentations the rue requis
fuerl providers to disclose severa
items of inormation on the prica list
which consumers receive at the
beginng of the fueral transaction,

The Commission s authority to
prevent consumer deception in the
marketplaca has been well-established
thug an extensive body of
Comm..lon and cour case.. Setion 5

- AI orlly prpo th ru. 
tb.. mJ

_...-

tat1 tb. 

.-".. 

pI'- .._laU... of lop
public hath railOU aD C8ta nqta
S- 40 FR 38 at 38 (Aupt 21 1D'). Th.
fina row ad tp N8tattOl (i.

millr81taUo re tb.1e D8ty femba c: ad ..- bu cotan8' 1D
or.. to ed sn.ta .,dty il detDi th
prbit8d ca 11 ... IIWt8 by th
XaUtne Cibb8 deoa (Sf Put I (B). "up). In
addillon th. CakJ bu retained. geera
prohibiLion agalo mipnraentahoD8 olleg
cemeter. or CItor reuimeDlIlo pnreDI
mi..talem8allu1d. &om. th specally defied

Th. di8do8U reu11l11 .uoted with thrntatt pruYtioQ8 al havw 
mo8d il U. 8D ru IG .. to mi 
papo bw oa ru pndo Th 
p.la un _18 .. dota
in0ntilxa CD tb1ea f'tl iD8

dipoUoa ai da bo OD .-cI th.
aet8 dotl col8 di08 oa I

reuJt1 be IPve il adti to wrtten 
1i8ta

Is violele whenlM e ..lIer
mi.. a ' .s""18 or !au. to disclose to e
purser facts thet er materal to the
coner. poe.in decsion. ..

A statement I. decptive under
Section 5 of the FT Act if it actally
misleacl consum 01 has the
tendency or cepadl7 to deceive a
sub.tatlal oeent of th puasin
public ID some materiel respect. '" Thus,
Setion 5 prohibits IIt only outrght
laliUe.. but al .tatements which
whie litery tre. er deceptive in
their overalllmpraiolL '" Because
decetive inormtion distort the
maketplace. fal.. or misleading
stetemen18 ar unawf regardess of
whether the seller intends to deceive. 
ID determg whether a claim i.
deceptive. the seller . clalm must be
considered in its entirety and evaluated
in light 01 the reasonable expectation or
understanding of the expected consumer
audience. 110 The deceptive quality of a
statement may be shown by evidence of
actua deception. or the likelihood of
deception can be inerred by the

Commssion by an examiation of the
claim itself and on the basis 01 its
accuulated experte. 

Section 5 prohibits not only
afflmstive misstatements of facts but
also the lailure to disclose material lacts
aven where the seller has made no
representations. In the cases' where a
failur to disclose ma terial informa tion

was found to-be deceptive, the
Commssion has looked to the
reasonable assumption which
consumel" make concernng a product
or service based on the product's nature.
appearance or intended use. 15% Where

-c')

I" Fir1stoDe TI and Rubber Co.. 8' F. C. 398

119121 uffd. 481 F.2 246 18th Clr.

). 

cert denied. 414

s. 1112 (191), mmonded in pa 492 F.zd 1333 (2d

Cr. 197t. Clrt. Rule SSP. upro notB 66 81

83 aldam. 318 U.S. 149 (1942): FTC v.
AJgcuartwllbe Co 29 U.s. 87. 78 (1931: fiC v.
RayoJ MW'.. Co "' U.s Z1 ",&-"'7 ('9331.

'''FI Y. Colpt8 PaoUY8 Co 38 U.s 374
(198); Y1 Y. Sta Edr:oa Soety. 30 U.
113 (193); fA Wil Y. FT 38 F.2d 86. 88
(81b Or. 198): MDI Wind v. Fie. 379 F.2d
66 88 17th Ci. 196: Fet.,. FT 28 F.2C 819. B9
(9th Cr. 1961: Materialty t. defined B8 the capacity

to alflJt pu..i. decon Yr V. Colg8l8
P8imoUve. u"ra.

B. WiWam Y. FT 38 F.2 &6. 88 (6th Gir.
1987); Cuer Pruct- Ine. v. FT 323 F.2d 5Z (5th
CiJ. I98).

L.. Se FTC v. A1goma Luber Co. oW1 U.S. 67. S1
(1934).

I. B. Wiliam. v. Fie.. 38 F.ld 88. 889 (6th
Cir. (1987): Cater Prduct.lne. v. PT 323 P.zd 5Z3
(5th Cir. 196 PeBcock Buick In 86 FTC 1532.

15. (1975). A clai not decptive if ilia Ukely to
mialead Dlly au iligcat an Ilpresetltiv8
segt of th. ci.. 01 pe to whom the clim
ill made. Univ8"" Co 63 FT us 12 (196

I" FI Y. Colsate Palmolive Co.. uplT note 141.

al 38-8
do Put (".n.._i.8ioa CU bay. bald thall it i..

d8CptiY8 act 01 pract 10 faU to dloa .uc
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the effec Df nDndDI1 illD decive
a 8ubstatial oeml Df tha buYin
publi with rell ID . mateal fael by
exploli the realKble extatiDna
Df co_.. the faiW'ID di""
cOD8titule. a viDlation ol5etion 5. ..
Where prof ca be shown tht acl iI decptive, no evidence nee be

shown B8 a matter ni law thai
cDnaumrs were in fact mile by the
claim Rath, the Conuion can maedetaoD ba on ita exprill,
a. 10 whal the reasonabla expactatioD8
of consumSI' were under thecitaces and hold thaI the failur
to diclose the information in question

resulted in harm 
The impacl of specifc failure. to

disciDsa are descrbed below. However.
it is the Commission s general fidig
that. in all these specifc cases, many
consumers have reasontlbly believed
there were legal or cemetery
requirements relatin to the disposition
of remains. Because the consumers were
unfamilar with the precise nature of the
requirements. a signifcant number of
consumers made incorrct assumptions
about them. Thus, as we discuss below.
many consumers reasonably believe
that certain procedurs (such as
embalming) or particuar goods (such as
caskets or outer bural containers) are
requid and. therefore. not subject to
individual discntion. Resullin purase
decision. ar due. alleast in par to
incorrct alsumptions by consumers

about material facls. Funeral providers
ha ve faH ed to disclose correct

information about such facts and bave.
in some cases. made false claims about
them.

material flleta u: I) the rayeD content in rayon
clothing. which ill indistingui,hl!bi fr silk or
wool: Mary Mulfet. Inc. v. FTC. 194 F.2d 50. 50 (Zd
Or. 1952J: SeymoW' Dn!aa . BlouH Co 49 F,
1278. 128 (195): Acad my Knined FllbnCl torp.. 49

C. 69. 1m (1952); 2) the tr compoaillon 
ban metal ..tche... wher the walenea..a look
like ;JreOUI melal Theoore KaIfD Corp Y. 
Z8 F.2 37 (D.c. Ci. 196). cwrt. dlmied 36 U.s
MJ: 31 wbtb a bak b8ia aold ia aD abridge or
codenNd YlOD: BaIA Bok.. ID Y. FI 

Zd 68 ea (2d Ci 196); 41 a polh:y of a..igoiOS

conawael" ' noles of indehtede.. to th parle.
l18Bin.1 wb th cc.waer may no b8 abie 
raise clai or defeDH baNd no lb. ..I..contr AU.slate iDUlbie& In Y. FT 75 F.
46 t188). alft/ m P:l U3 (4th Ct.). CI denied
40 U.s 8Z (19'1; 5) thai a pr8pt.oa drlll1
by a wei3llou cl wa. Dol approved by the
Food aod Dr Admstrtion; an Simn
Manaae1t1 Corp. v. FT 579 f.2d 1131 (9t Cr.
197R

'.. 

lUna Rule SBP, .upra DOte 66 Slatemen1 of

Bui. and PuOM. Trade Regation Rule. L.belia
and Adv.uiD of Hame lnulaLioa. 44 FR 5D1.

(191-= StatelUt of Buia 8.d Pu Tl'dll
RewUoa Rule Ca Label. of Tuu1a Weart

38 PR 119 (UI7). 18 CF Part 423.
INs. 841 AU-State IndUlriea. me. v. YI liUpl'

nole 152 Steo MalJnl Corp Y. rr #U(1
nol81a.

2. Section 4S3(oJ(Ij-Embaling.
(al EvidenCi. Ony in exptionalcillU. do. state law absolulely
requi embalg. The tw moa
common oCCiOl ar those situfionl
wbere !he body must be trported
interstate (wtlIre IIm prevenbl
decompo.ition dur trport) and
wher death ha. ocCWd from one of
several communcable diseaseL 1M Sin
embalm i. nol generay re 
law, COD8umtl u.uaUy bave the right to
declie 10 have a boy embalmed if they
wish. Conoumers may wi.b to decne
embalin servce. because of personal
or religious beliefs or in order to avoid
the expense of embalming. Tha record
shows. however. that most fueral
director do nol disclo.e that embalming
is optional. It is common practice in the
industr to embalm without specically
requesting pennission. I" Indeed.
industr members stated in comments
fied in this proceedmg that embalming
should be performed unless specifically
rejected by the consumer. 16T The

'" Althou there i. con.iderabi. dJspute over the
necssity and effect1v8.e.. of embalmll to prel
the sp..d 01 di..a... many IIlate. 
embaJ. Wider tha.. eu'aLllIlanCH. s- 11.g..

RuJpa and R gu1atioD8 of the Stal. Board of

EmbwJminll of the Stat. of Kan.all RelaUw to
EubaJming. Ar III II 6310 to 63UI (1978): N.
H. Re.. Stat. An t 32:40a (Supp. 1915); CoMa
Rev. Stat. t lz.1124) (191). S- a/liD CPA.
A.ul)' si. aC Stale Statui.. RuI.. an RegUor
AfecUng Ibe Funer Prce. Indulr. At!. StUt.
at ll-ZZ Uun zz 1971.

I" A numbe of funerl d1tan te.Uf duraa
the pronp thai they ensa. in 1bi practice.
SeVl!ra fu.r felt qtlal.fied to d.8Cbe it as a
common practice in thllir communty. Se. I1.fl. 
Ril. Weshington FDA. Tx 558 P. Noland.

Idaho FDA. Ta. SB J. PaSL Caorna
1D0rticuu1. Tx 7373: L RuffD. pe.. Pr i\na
fo'DA. Tit 181: N. Hurd Penwylvan fueral
diretor. Tx ':3.50 V. Polli. Sec.. Treaa Vermont
FDA.. Tx 21Y8 R. Murhy. II.. NSM. Tx 12.96 R
Johnson. Indiana fuera ditor. Tx lU9: I.
kllster. Te... Slate Rept.Mntative. Tx 8119: S.
Waring. Tra.. NPA. Tx 88; R. Thampa
mtthe. Co. Slate Bo of Examn of
Emba1m1' an Funer DiNn. Tx 20 n.
resu!ta at inormal aW'ey. of fleraJ diran aiM)
foud tht a hiah petq ruti1y emba
without ae peui Se tI./h CFA YI
!lnd Yaa Qutioaaire Rnu18 LA Ex Z3 (CFA
au"ey reealed thai hal of the fu dlron
rnpcdi do not oblail perm..ioo for
embalm); S. Chenoweth Dlrelor. Mibi
Ofce 01 Cowa8t Sece II-c..n. al s. Ii
Sadh Pridaat. n. Memor AuUoa al
Centr New M.xico J. U-12 Simy. 
lurey al co..umen foun thi .mbiD to
place il 1M of th CU8 where lb. rellpcnta ba
not reUe8ted it. P. Spiich Ph.D.. C81CAG. Tx
7410. .

I"Funer provide'" take the pOllibea tht mOlI
COn8WOII expe that fuera d.relOI' wi
imedately emb.Lm tha boy. and cocuently
give implied peiOD to embal wbe the,
aulhor. th fu dior to pl- up th boy.
The)' elm a..rt tht P18 th bll oa 
eOllum8r 10 I8U Ih fu dil"or nol to emlm
bei II IDt conswn beua ma.t
conllUrn cb . fw with Yi aademba mUll be d0G quic after a death 10

Prsidi omcer fclid that prior
express perion for embalming
rarely obtained'"

In addition to the wide.pread raiW'
to di.clole that embalmg i. nol 
required by law, a .tgcat number of
fueral providers hava afflatively
misrepre.enled slale law. regarg
embalmi Whle ouch affative
represantatioD8 do nol appear 10 be the
nonn the rerd docenta numeroua
lnlanee. in which coumero wer lold
that tha law reui embalg when
in fact II did nol. '" In other ca...
con.umers were led to believe tha t
embalm was a legal requirement by
.tatements thai embalng is "requid"
or "necessar."1-Whle embalming is a
practical necessity where there is
viewi for several days before
disposition. III' references to the
necessity" of embalming may mean
that the fueral provider requires

embalming in all cases. In any event.
such representations bave generated
substantial confsion among consumers
as to what the law requies.

The Commsion fids that the failura
to disclo.e to consumers thai embalg
is usually not required a8 a matter of
law is a deceptive act or practice within

enur the be.t comelic rewtL Se. fI. ll.. 
Hotchi.. Cafoma fue..1 direfor. Tx 652021: J.
Allmeyer. W"I Virgnia fUl dior. Tx 11.
735-38; G. Brown Vel1t fue..1 dlar. Tx
1Z.05 e. UgtD8I. palt Pm NFDMA Tx 10.417: ,.
Wriaht. Mi.ipptfwUIIJ ditor. Tx 94 
RuidL eounJ and Exac Se WillD.in FDA. Ch.
Simt. aI1-2: T. J. Prko. p..t Pr.- WlscoDlio FDA.
Tx 4186: I. CWT Pm. New York FDA. Tx 90
Se aiM L. Pruick and e. Strb. The Prdpla
and Prcltca of Emba 191(1981) (the act of
handwlI over a dead body caell with il an implied
permilJllion to embalm).

'''Report of the PtaidJng Offcer. supra note a. at
54,

'''SI.lem nt. New York Public lnten!.t Reaear
Group. (NYPC1. Ex J at 3 (1 of nt.pond.nt. told
that embal. wu :specay reuid by law):
Surey. Fun in Miuata CUitoer
Expmem:nducted by Mi..ota OfCI of
Consum Semen XI al 1: (hn!i4fter dted
.. ""nnnota Suray ) I of rnpondentt told
liat embal ill alway. reui by law): Suy.
Cotil& AaUoD of Funer an Memo
Soutlll J. D.c. Aupt 5. 191 (28 of
rellpode.. wbe UM 8Ial toid it w..
reuire by law). Se aJ the foUowt coaaum
complaints iD Caleg D- (4. 378 411. 81 ID8
1114. 12. 1S3 18Q 34 36).CaD. campiai" in Categor G- Iaz
45 37$" 140 188) and Cate X (1-7

181 Bmbaim 1. Ib oay me.1I by whch
decomp0itloD ca be baJted temparuiJy far
viewing for more than a day 01 so. RefrraUon
retarda mpoUoQ, but don nol provide the
collmelle effec of emba ar ill r:ot prctca
when the boy is OD view for mon tb 
hoW' 1. Freerick. e. Stu Th PrpJ. aa
I'Uca of Jh.. l.. (198. How. wh
dllltUoa do Do iDlft view (.. c:ak di dipolIaa). Ih prueti of th bo aa th. C0Uc efec emba an nol nec. a1thoup co "1 .ua d.ai Ib 
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the meang of Secton 5 of the FTC 
The evidence discused above
demon.trates that ths practice is
widespread in the industr, cauoin
many consumei' who in fact believe
that embalm is requi by law, e..
that Jt Is not an option. to be misled.'.
In addition. the Commsion fIda tha
mak of aftive mttatements
ahout legal reuients for embal
ta be a daceptive act or practice in
violation of Secton 5 of the FT Ac
The IIdece fuer Indicates that such
misinormation causel 80me consumers
to purase embelmg servces 
situations where the servces might
otherwse not be purchased. ,.. Since
embalmg generally costs $S to $150, ,..
consumer injur resulting from the
misrepresentation is clear.

(b) Rule Provisions. Therefore. in
I 453.3(a)(1) of the rue. the Commission
defines as deceptive: (1) False or
mIsleadig statements that state or loca
law requires that a deceased person be
embalmed: and (2) the failure to disclose
that embalmng is not usually requied
by law. section 453.3(a)(2) imposes two
remedia.' requiements on fueral
providers. Firt. it prohibits
representations that a body must be
embalmed in certai specied situations
in which embalm is unecessar,
such as dirct cration or imediate
bural. Second. it requis that the
generel price list mandated by
1 453.2(b)(4) contain a disclosur
concemi embalming requiements.
The disclosure inorms consumei' that
embalm is generally not requied by
law, but that it is usuaily necessar for
certain fueral arrangements. for

example. e fueral with viewing. It also
states that consumers can usually select
an arrangement which does Dct requie

embalmg.
These requirements ar designed to

prevent not only the misrepresentations
defined in 1 453.3(e)(1), but also the acts
defied in 1 453.4(b)(1). Under that

I. On. .tudy thowed tht wber COI1IlT f\ert. wire UDWU" tht emb
W88 not lepy reuire anba1 took place iA
8&1" 01 the co 00 the other ha wben
call81 wen .w., tht emba W8 dot
188ll1y nna1 took place il ony 58"
of the cu Spuiicb LA Ex 17. Sa ai-
M1e80ta Surey, .uplT nota 158 at. r1: 

Surey. D.C. Ex 39: CA Surey. 8UplT note 92:

IJH 0160 .tatemen of iadividual col1umel' 6UPro
aote 160

\.. See. 

g.. 

Blllckwell Surey. 6upm note 159

(NA-8ponsored sUt af 40 consumei' found
that only,, af respandenb wauld definitely
chao.. emba 11" wa DOt. aaei 25" 
undedde): D. D.l.,. Se.tt fu.ra dior. Tx
.5 (fu bOl -bleb pNMt8 emba ..
!re opdOZ f'rt dect1n rata); 
SW". .upr nom 9Z (1... th bal of th08 wba
b.d p1 trba axl" . prfU8
fOlU-,

*'1.87 Sta Report 6UplT DOte 9. at 181 Do 9L

prowlon. fuerel prdei' may not
reui coneumel' to puraae 
goada or servces aa a condition toobtai othera Thus. fuera prdel'
may not condtion the availability of
their servcea or offer\ on agment
by the coumer to pureseembal The genera rue, ,
accordy, is that a fuer provider
may not reui tht consumei'
pur.. embalmin servces as a
matter of fuera home policy. There 
two exceptions to the. Firt. In same
cases embal may be reuid as 
matter of law. Second. for certai tyes
of fuera anangements embalm is a
practical necessity because of the
natural decomposition of the body.
Funeral diector ar not prohibited frm
requig embaJm in these intances.
Accordy, 1 453.3(a)(2)(I) prohibits
statements thet a body must be
emb lmed for specied anangements
for which embalmg is not a practical
necessity, for example, dict
cremations. A fuera dictor may
require embalm for arements not
listed in 1 453.3(a)(2)(1), such as a
fueral with a viewi.

2. Section 45.3(b)(1 asket for
Cremation.--a) Evidence. A second
misrepresentation identied in the
ruemaki record concern
represantations by fueral providei'

that state law requis consumei' to
purese caskets to have the deceased
cremated. Curntly, no state has such a
requimenL ,. In the absense of any
disclosur to the contr, many
consumei' believe that there ar no
alternatives to caskets or that state and
local laws require the use of a caskeL ,.

Yet few fueral dictOI' provide such a

disc1osur. '17 Moreover. some fueral

18 s. ''Fen PrC8 Su. of Stata IA..
ODd Rqd_ CM XV118, Appc m-
lbeiD c.od.."C Su oi S.... Lo-
ODd Rqd..'-SlIabCO
ltata Ja Se ... No stWwe CA. 'h I0
(4I of 

- ..-

18 tbt. cu... 
or dldn't ma); Bh stu; .. DO" 57. .t 

Fan (G" of 1'pota di DO kD if re for CNti OF tbt 0D it): 
Su. D.C. Ex .. .. Ex' 

(- 

oi"""bo- 

.. -- 

by .....Iowl. nide tDcat88 tbt CO-V ..1IW81 of
altau.. to tndU1ou cu s. as M.
Fout. Oh1o COamer. II Eo lOam Vice
Prskient. CA Klein Ex 1 (NY .t z-: Ie
Msnh. CaomJa 1D0rtdan. Tx MO: C. Mol..
lawa CQI1WDer. 1118: N. Kobeuu 
consumer. 1J7.

I" Sun., offer prof thl COD8wner ar ohm
W1war tht state la.. do not reui cull ft-
afer tb haft b8 iDlved 1D . 
Ildtoa s. ..s B1wa Study. .up DO 57.Thni- _18Ih'1m pndo-
DOt ciNiIO CD tbt cuta 8Il1tDII. Ma. . DU of 

copJai .bot havi to buy cuta for
c:doa s. ..

.. 

CO coplabl il
C8181 (1' 1& 43 1". 111Z 141 Z14J.

proder aftively mipresent the
legel reuiments for crmation thug
clai to Consumei' that state or loca
lew mandates the'pureee of a caReL
While the evldance sugeets that such
affative mipresentations ar not

tyica the reord contai conser
testiony and letter which reveal that
a number of fuet provider have
falely inormed consumer tht state
law requi a casket for dict
crmation servce.. I. and conser
grup representatives have attested that
misrepresentations ahout a casket for
crmation requiments ar a signcant
problem. 11. In addition. some fueral
dictors misrepresent that crmatories
requi the purase of a casket wtien
such Is not the case. ". Funeral diectol'
also inorm consumei' who desire direct
cremation that a casket is "requied" or
necessary" or what they "have to

purchase a casket. 11 There is some
evidence to sugest tha t consumers
often interpret these statements to mean
that the law requis purase of 
casket '71 and in any evenL it is clear
that these consumei' were not told that
the caskets were not legaly requid.
The misrepresentations by fueral

providei' regar legal requiements
for crtions result in consumei'
puraein caskets when they do not
need to and otherwse might noL There
ar may dierent tyes of alternative
contel/l'suitahle for holdi andtrportg remain, and for use in

Tb.. campWotllndicate tht th. fuera ditor
probably did nol w.o.. Ib.t state law dJd not
reui . awl.

I_Se. 

g.. 

ColUumer compJa1nt8ln Category U-
o (ZT. 34 417. 458 60119. 1165 1319. 144. 1474.

1561. 5753 87481. Category X-1 (86. 91. 241. wrtten
collt8 an tnt1ony; Comment8 of NRT 

AA. II1518. It App. 2 (aaple letter 8. #6); ,.
AIAA I. Ex"., "" W.

Bowl CG. Tx 8Z7 Ie Ma Ca
di. 'h 8748 C. Crwfor Tex

... 

Tx 

.. 

lad. Cbcq a..... #0" 
Nupl, DL COD8". Cb Stata8lt #1

.. 

- G.1t Tx 13 OD 
T: Ex , (N "3; S. Ca - CoM.. -, Co- Tx ,- R. H.""..

-- 

Mo-., oi Eato Old n-
1Z & lCpp ,8ddOD of Pu IIdM.. 

-- 

oi c_.. w.oh D.
D.c. Ex 14. .t Z.

111 S- P. SW8 Eat TI' Memor

_. 

Tx 987071. ai A. Vlcl. eo..
COI1. 

In SI. 8.g.. D. Prtt Pa. coer. 
OkJahom cosumer. VI A. Garre.. Wub.
coalWD. IJ103 1. Mcecb Fie. coftumer. IIB- M. Canter. N.Y. collwner. n-8186: B.
J.tt Maie 0011I&. X-l-o W. Colema Ar
CO. 740 R. McG Tex cona. X-

. 1-6 hi Hepta Ta. COWD. IJ 
Plck Tex CD. II138 Cot8 
NIA/AA. a-1511. It App 2 (MJpl.leuer 1
0D' P. P", Ohi... n- M.1CMI... JC1-. .

I"S-X. M8cD I1 NRA/MB. Tx
ZI H. W

---..

NY NIAi AA. Tx 
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crtioa. Exple. or thae contaers
Inud "nAnlohoo wo boxe an .
varet) or nODmeta nKptacie.de.is ror the encl8ment or hUIre II a. contars made or
caar prend-wo or
compooJtion matariaI In addtloa.

pouce. of cava. or othar _tariala
(suc 88 polyethylene) ca ba ua rordI cntioa. Record BVdaca
s11ts tht substati numbe ofCOIl poaaibly 88 may 88 25'-
wou dec to puae a ca.kat
when pl'ntad with an option to do
so. 171

(b) Rule Prvisions. In response to
thesa problema. 1 453.3(b)(1) of the roa
defies it aa a deceptive act or practice
for fueral providers either to represent

the law as requig a casket for
crmation or otherwse to represent that
a casket (other than an unished wood
box) la required for crmation. These
claims clearly cause harm to the extent
that they Induca consumers to purase
caskata, where they otherwse would
noL Accordgly, In 1 453.3(b), tha
Commssion prohibits fuera providers
frm tell consumers that. by law, a
casket must be purased when the
remains are goin to be crmated. To
prevent ths deceptive practice,
1 453.3(b)(2) requis that fueral
providers who Brane dict crmations
place on the general price list an
afftlva diclosur concerng
caaket.for-cmatioD requiments. Ths
disclosur would Inorm consumers that
they can purase an unflIshed wood
box Of alternative container for dict
cremation. It also descrbes the
constrction of varous tyes of
alternative contaiers.

The diclosur requiement is
intended to prevent the
misrepresentations defied in

I 453.3(b)(1) and also the unair or
deceptive acta defied In 1 453.4(a)(1).
Section 45.4(a)(1) prohibita fueral
providers frm requig consumers 
purhase a casket. other than an
unshed wood box. for dict
crmatioa. The disclosure reuid by
1 453.3(b)(2) prevents fueral providers
frm requi caskets for dict
crmation by inurg that consumers
are aware of their right to select an
alternative.

us A fuera! bome cb which operates fu bomo in Wubon and Arxo
adviit it. C1(ome,. thai. calket pur... il 
option. The ch offen Ita cuto mi bo,
cont8i1 in UIN of a caaket or pet. OIell to
select no contaer wbata. The pridat of th
ch tnt11l in aayz L14Z cu tbt 73"
01 hi c1ntl chaM lO ty of cat, 140f ch08
th bo, cot8u.. and St.'" l'tet8 alQ cotain.
s. E. PI. Se Ex 3. at zo

3. SeIiOl 453(c)-tsr Burial
Container8.-(a) Evidence. Outer bural

conta usd to prevent collapse of
!Jave .pace ar not requid by state
law. 1'. May cemeteries. however. do
requi some form of outer bural
container. but generaly th requiment
may be satisfied by a simple !Jave lier

rather th a more expensiva bural
'VawL'" Some fuera dictors,
howaver. have told consumers that stata
law reui tha puraae of an outer
bural cotainer or have misrepresented

ceetery requiments rear bural
vaults. 1M

Additionally, surey evidence shows
that many consumers believe that a
bural vault or some form of Quter bural

container is requird by law. ITt The

roemek reord also reveala that
consumen are generally unaware of the
existence and availabilty of grave

liners. and that fueral providers have
failed to disclose ths information. As a
reswt. many consumers may purase a
bural vault In the errneous belief that
there are no a1tematives. 111 Becaus8 the
cost of bural veulta tends to ba
substantially higher than that or
linen. 1ft the monetary injur to
consumers frm unecessary purchase
of these itema ca be subatantial.

(b) Rula Provisons. In 1 453.3(c) of the
roe. tha Commssion defis as
deceptiva (1) false or misleadi
representations that state law or
Individual cemeteries requie the use or

U-The Commnion 18 awar of only one loc
lurllct0D La the cotr wbich rtui UM of aD
ouler buai cotAiner. aad It pet- either a gnve
liner or a buraJ Y8ulIlo be ua S. 197 Oral
Praelanona XV-I. .1151-5 (Slaleail of
Thoma. Oar).

.,. Sf Memo,.ndum frm N. NOr'ld. Le.iatiYI
Reerc An.ly.t, (0 B. MOI.ioDo Ar Slate
Seator. rr Ceeteres OIat reui nw.. 1. Ex
16; Wycuff. Pr.ideat, Gers. Wa.hito Memoral
.... Tx 

1.5e. fl.,.. P. Sweton Pr.ident, Ea,1
Tenn.. MlIei Soety. Tx 8l77; M. SieaL
Uliaia CO8l. Tx 287: Eo Sbhu Wu.oa

C. COer. Tx 14.68 Eo 5101U Ditor. D.
Omce of Co PrI8Coa. Tx 13.874: R. M..
caab 1I. ID-11: W. Heier. A1ba
coasWl. X- 74; B. Ree pa.t pre.idet of
Gerg. Cemetery A8l1alioD, Tx lD..

1ft s. CA Su. .upra nole fl 

Su, D.C. Ex 38 at Ex 2-
,us.. fI.

g. 

W. CLLmzn. Main. CDwn. Tx1:J. B. a. Pridet, Soth...ltt

er 8D s... Syttem Tx 1o. W. HeUer.
Aiabama CO. X- 74-. at 3.8. Th Nation
Cote DuraJ Vault Al8atioD oppoae rbi.
provi.ioD in pu beua of Lbe fear tht cown
would puna.. fewe vawll II they wer given the
propoae diU1 .Ad VicePr.idenL
Nalimu Coocte Burai V.wl AaatioDo Tx11--''fTeat abow thllil "'11 La price 
approx1lely S5 (T. Sape Tx 911. to $180
(M Amo1d. VicePrt, Nati CoDCteBu Vawt AM'a. Tx 11.3J. aD tht vawt- 
frm lun (T. SapMD. Tx sr) (0 S1SO (Co of CPA. U-B151& al40).

outer bural contaers, and (2) the
faiur to diacol8 that stata law does
not requi the puraae of an outer
bural cotaer. To prevent thesa
practices. 1 453.3(c)(2) requies that a
wrtten disclosur appear on the outer

bural container price list. The
disclosur explai that state law doas
not requi the U88 of outer bural
containen. that outer bural containers
ar someties requi by cemateries to
prevent tho grve frm sing in and
that either. bural vault or grve lier
wi satisfy ths purse.

4. Setion 45.3(d)-Legol and
Cemetery Requirements Generolly.-(a)
Evidence. As discussed above in
connection with S 453,3(aHc)' the
rulemaking record reveals that fueral

directors have mislepresented legal.
cemetery or crematory requirements
regarding the need for embalm mg.
caskets for cremation and outer bural
containers. In addition. the record
indicates that there are other
misrepresentations which have befm
made to persons purchasing funerals.
For axample. some fueral providers
have told consumers that crmated
remains must be buried or that state law
required the use of a sealed casket. 180

All of these representations can result in
the purase of unwanted and
unecessary items.

(b) Rule Prvisions. In 1 453.3(dJ(1) of
the roa. the Commssion declares that It
is deceptive to-misrepresent that federal.
state or local laws or particular
cemeteries or crmatories require the
pura8e of fueral goods or services.
As a remedy. A 453.3(d)(2) provides that
a fueral provider who tells a consumer
that a legal. cemetery. or crematory
requiment mandates the purchase of
fueral goods or servces must descrbe

that requirement on the statement of
fueral &Qods and services selected.
requiray 1 453.2(b J( 5).
The remedial requiement in 

1 45.3(dJ(2) is Intended not only to
provide consumers with information. but
also to aid enforcemant of the
prohibitions on aftive
misrepresentations. Prohibitions on oral
misrepresentations ar extrmely
diffcult to police. ,The requiement of
I 453.3(dJ(2) serves to document the
representation that bas been made to
the consumer. Since I 453.6 of the rule
provides that a copy of the statement of
services must be retained for one year.
evidence of violations wil be
preserved 181 The requiment will

1-.sII.

g.. ,. 

FanalU CA At! Ex 9. at 3:
M. Kent, Mic:iRan coo.er. X- 77. D. Davi..
Mlniuippl coasUDl1. 1111.

'8. A fuer prvider inlIIDdi to ma a
rntali mi WID c:OOM not to wrte it
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si8catly aid the Commsion in
detec and provi violations and
crat"" an additiona incetive to
comply wtth the rue. Th. iI parcuy
Important in view of the lB1e number of
fuerel provtden thugout the
countr.

The Comm..ion he. included
I 45(d) in the fi rue to dete futu

. mirel8tations not otherw..
speccay proocbed by the rue. The
Comm.ion . authority to Impa.e
fenciin reentl in adjudicatoryproee he. bee confed by the
Supreme Cour.11 The retionale for
fenci-In i. equally appllcabla to
ruemaki proceedi., especially, a.
here. where the provision imposes amial co.t buren. The
reasonablenes8 of a fencig- in provision
is to be judged. therefore. in ligt of the
evidence regardi the simlar ilegal
conduct which forms the basis for the
fencing-in provision.

5. Section 453.3(e Prservotive and
Prtective Value Cloims.-ja) Evidence.

Whie it i. possible briefly to delay
decomposition of a decea.ed body.
fueral goodl and serce. such a.

embalg or sealed caskets do not
pr""erve human remai. for long
period. of tie. '" However, the record
indicates tht some fuerel providers
affatively misrepresent the
pre.ervatlve velue of embal ,.. and
burel vaultl. '" Moreover, bnth fuera
prvtdars and manufacturs often mak
protective value clalm wtth regar to
certain fuera goodl, such a. casket.
and burel veults,''' stressin that

down. HOW8Y8r. the di.ciolut form which i. !Jyen
to conlumen Worm. them that if Ilat.law reuir..
the purase of good, or ..u'Yices. . wrtten
explanation wil be provided 'Iua. if an ora
"!'presentatioD i. m.d., and. no dillo.ur i. made

at the ntuim8nt, the conaumaf i. at 1...t 00
DQUeI tblaoethl may b8 wrng

'-Th. Cour noted in rr Y. R.uberod. 34 U.s
410 473 (1961): Oren of th Federa Trade
Coion U" not IDtended to impo 
pu&b8It or uact c:mp8tory daqe for

pul act but 10 prev8D1 ilep pncticn 1D th
futu lD ca oul Ibt. fucton th. CoDUiOl
I. Dot IJtll to prohiblttna lb. Wesal precUce 1D
the pra-form i. wbich it i. fow to ban w.tI
in th paL

I. S.. L Preerick an C. Strb. Tb Prpl..
and PrcUce of Emba1mtn 131-3 231 (198

1M S88n fuera d1on COeated tht
ambalm don pnt th. bo. or thi they
we", tupl 10 ..y It don. $M. II.

,. 

- J. Todd. 
awner and manager af an Arkan... NnereJ home.
Tx 8752 W. F.D.A XV-12. al 2: C. Ranald Savage.
Oklahoma fuera diector. XV-162 al 2-

..SfH. fI.

g.. 

Q. Matthew.. Merl.nd CHlzenl
Conruar CoundL Tx 14.05 (La .u.y. of
Malmd fuara boe.. two tueral diol'
I..tad that vawtl pr th body;' Rev. D.

HaUl Okloma cleru. Tx. 
U8 s. J. Ha Uta columer. Tx 80 Go

Deck Wioi. COD8WH. Ch 5tmL al Z; C. Glady
Mlc.m CQ8f. Tx 387-6 B. Hugey, Ditrct
of Columta caer. Tx M. 81ackbUl
Florda CD8I. YU171 R. NelO fanr

cert prouctl ar alghL watertghL
or offer specel protecon againt the
elementa It i. Impollible to e.!!ate
how often .uch clelm ar false, because
consuer are unble to discover
whether protective claim ar inated
wtthout exhum the body. There ar.
however, report of iDtanclI in which
exumtion reealed that the casket hed
faied to protect the remai. de.pite
clai made by maufacturs.

\I) Bu" Prvisions. 
Whe the

evdence clearly elthll.he. that felse
clai. of ths natu heve been made, It
doe. not indicate that these clalm 
widespread. The Commission has.
nonetheless, concluded that a
prohibition on such false claim. is
warranted Claims concemig the
ability of a product to protect the body
of a close frend or relative can have a
signficant capacity to induce the

purase of items which otherwise
would not be purased. Indeed. clelm
that a product or servce wi protect the
Integrty of the body of a decea.ed
penon ar among the most perncious

made for they dictly appeel to the
vuerable emotional .tate of the

consumer. Accordgly, the Commssion
ha. cho.en to include a provision
addrs.in th. practice. Section 453.3(e)
prohibitl repre.entatlon. that fuerel
goodl or serce. wi deley natu
decomposition of the body for an
extended period of !!e. It also prohibitl
felse or misleading claim. that cesket.,
burel vault. or other fueral goodl 
protect the body frm gravesite
substances.

6. Section 453.3(fJash Advances.
(a) Evidence. In a typical fueral
transection, the consumer often peys the
fuerel provider for so-lled "cash
edvance ltema. These item. ar goods
and .ervice. which the fuerel provider
lUe. to pura.e but whiCh ar
ectuaiy provided by a th par, 

g..

fiowers ohitu notice., liousine
rentelB May fuera providers chB1e a
markup on these item., or they may
simply chB1e con.umers the fu price
for the cesh advance item and receive e

Dior of lnveuption New York 818t.
Tempora Comm..ioa OD LiYi Cot. ud th.
Ecnomy. Tx 34 T. Kuh UndertoJu".. Pr"s
CU6wm.,. to Hike 8m.. Rsportr Finds. Arne
Republic September 14. 1975. and artclea tht

follow. VlD-9. at A-zo (Ca.ket8 are often
repNMled.. ait1 ud waterprof). Campana.
refld 10 th ceu." ud vauJ1I wtth Mm81 which
imply 100tll prl 0D or pntrvaUvn. ..a
InYtble" (Byertow), X-1"" s. also 
SlepL W1aie CO. Tx 297' 0. 
Mtcbpa COIl. 18.

WI Ne yor Stat. Tempora Caiutaa OD
Uvi Co.. aa tb Bc,. lnvnti"atia iD
th PrcUC8 of tb PuralDduatr. Vl1&

rebate or volume di.count frm the
supplier for the C8 advance item.

The Commsion doe. not sUlle.t that
it is Improper for fueral provtden to
profit on item. obtained frm thd
pares. It is clear that it ts wholly proper
for providers to do 80. Moreover. it is
clear that the ..rvce. or goods bein
received by COnlumers, (e.g.. flowers,
ohitu notice. etc.) ar goodl which
they do wt.h to purase. If, with
knowledge thet the fuera provider 
profit frm orderi fiowe.. or arngg
obituary notices. a consumer chooses to
use the services of a fueral provider. a
cherge for that servce should be
anticipeted. However, the undisclosed
chargng of a merkup for cash advance
items is deceptive because consumers
believe thet items labeled "cash
advances." "accommodation " or "cash
disburement" are being provided at
cost. There is an implicit representation
that the cash advance transaction
involves merely a forwarding of cash by
the fueral provider and a subsequent

dollar-for-dollar reimbursement by the
consumer.

In spite of th.. the evidence
demonstrates that many individual
fuerel provide.. do charge markups for
cash advances. In a 1976 surey of
Californa fueral diectors, 12% of the

29 respondentl admtted charng "
exces. of the amount actualy advanced
for any lIemB of servce labeled as ' cash
advances' or accommodation items.'" 110

NFA' .- oIual surey of fueral

I_s. 

g. 

C. Man.ll M...achu..t1l clerg,
Tx 1194 (c1el' honoraria): S. Frllchan CaIiCamJa
clerg. Tx M151c1etg banoraral: Dr. J. Marcell.
member. New York Funeral Di8C Advisory
Boar. Tx 5'1 (norill fee. and abituar noticeli.
S"" also ,. Todd. Arkanal fueral dieclor. Tx 8754;

N. Grery. former Califomia fueral diector. Tx
8&: G. Brown Vermont fueral ditor. Tx 12.067:

R. Mee owne, 01 WilCDlin Ca.ket CO.. 1I-F-16; B.
BennelL P1 fueraJ ditor. II-A-518: H.

aiV'- "'aw York fwnJ ditor. 145.
YlCaer Inticmy an leUan support 

coaduaOD uca a numbl 01 conlumen
coplatD about b.Yi 10 pay li addUiona fee
for cu .dv8D s. tI.

'.. 

1. Shir Tex.
CoD8. 111210: D. Bailey, Marland
COD8W1. IJ Maland canaumer. VU-101.

MOI. Intiy and Itatemllntl by indu8tr
lDembe npprt lb. concluaion thai the practice of
add unoMd mapa 10 cub advance itelM
i. decUve. Two of the major trade a88iaUonl.
NPA an OC asr thi fuftra dion
.boud not prfil on caah advancn. SfH Comments
of NFA. U- g. al SZ: Comment. of OGR. n-
68 a118. Counllel for another trde all8ociatlon.
NSM. testied thai fueral providera Ihawd pBII
Bions any rebale. they reive an ilems represented
a. cub adv8D St Statement of D. Mur,oo,
TxU.-
-Caor PUI Dt01' Au

QuUOD 'i' FT and You," LA Ex 23
Codel th fac tht may leaden af the
iDb' b8il.. tht any ma-up on caP advances
il d8CU", .. aole 1B1 .upl' th 13 ""POI1
.. prably UDrat8led liD may m.pondentl-w DOt wanl hi admt \&ia a decUv. pratice
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ham_indicates thaL on a nationa
leveL II home. are receivi a 5!1
mar-up on ca.h advance i te",
amounti to $18.00.00 anualy. '.' In
addition. ther i. evidence frm industr
member 1ts con8umers. 181 and
bnainesse which provida cesh advance
items 'M that fueral dictors chare
more th they pay for items generay
conoider to he cash advance..

Simy, the faiur to dielo.. tht a
markup wi be ineluded on a cesh
advance item misleads consume", who
rely on their reasonabla expectation.. In
ordar naaga, term such ss "cash
advance,

" "

accommodation items" or
cash advanced for your convenience

imply that the consumer is being
chared only for the actual cash outlay.
The use of ths term in connection wi th
items such 88 flowers. obituar noUces.
etc.. which the consumer could easily
obtain from a third psrty, crestes the
expectation that the amount biled the
consumer is the same 8S the amount
paid by the fueral provider. ,.. Given
this expectation. the failur to diselo.e
the existence of a markup is a deceptive
prectice.

(b) Prvisions. Secton 453.3(fJ defi..
as deceptive: (1) affative
misrepresentations that the price
charged for a cash advance item is the
same as the fuera provider s cost; 
(2) the faiur to diselo.. to conoumel'
that a markp is bein ched on 
cash advance item. In order to prevent
these practices, I -!3.3(fJ(2) reuis
that fueral providers who chrge a
markup on cash advances disclose ths
fact on the general price lisL It is

Itl V. Pie. A Slab.ncal Abltnct of FUDenl
Servce Pacta and Figu1 J8 (19' (ben!inh.
cited.. "197 Stati.tical Ab.trct J. Th. averge
ca3h advlUC8 cflle i. $185 8Y1!1'8t co.t of cuh
advance. is $175. reprenn\iabouc II 5 ma-up.
1f multiplied by two mion deaw annuay. II 
OVf!rchlle would amout to $18.0000

1ft Se not. 188 .upm. S. al.o H. Cuct81
Funera Direar. Tx 187 It ThomJt Emba
A CoMeccut Pua8f Dito. Tx 2D: a. Ebli
Former Mana Edtor. Mon an.1J1..at, Tx68 N. Crry. former Ca fw di.
Tx 86; J. P88. Owner. Morar lCool. Tx 

I. Se. ..s. D. Ba.,.. Marlud COer. 
35 (25,. map OD. obitu nouce): M. 
Cafomi CO. l-lDYil8d S8 oa
cratory cafI): Cohen S18lett, .upm 0018 75
at 9 (crto". AD D8W8pape 0Yr.
Pil18bUl Pot.cn.. AprilQ, 18'.t a. 
(death ooticeaJ; 1. Sh Tex.. COD8WO... n-IZ1D
(c!eru booorwaJ.

I" C. Manbll Ma..achuatt cJer'. Tx 
ItSN: So

Fritchan Ca. clerv. Tx 6615: T. PultOQ
Wi.coin fioriaL lIZ3; 1. Abbott New York
noriat, IJ c. Hun.. lndill bairdnl..er. X-

18. SeaJ.,H. Datey. M181 DoNt, 
D. John OkJ fiorat, lIl5.

'-10 no of th iDt8DC8 t. 11 clHl wbtb

.. ---

o:.n! 1.h.IMI r....h adY81Ho... th ., of a ty tht &l IntdUionUr
coaJdlt c..b adv8D ite

.. s. evde cite in nol8 111 .upt

importt to note that ths rue provision
covers only those situatioDs where the
fueral provider makes an affative
representation that an item ia a cash
advance. accommodation. cash
disbUlement item. or any term of
simar impor Whe it may be tre that
some itema are viewed by consumers as
inerently "caah advances," the reord
in th pro does not warnt suchfidi

The Commssion believee that
requi a diselosur that a marup ie
being naed is a sufcient remedy in ligt
of the evidence discussed below. Pror
versiono of the rue would have totally
prohibited a profit on such items. ,.. The
Commssion has rejected such a remedy
because it views the remedy it baa
selected as beins sufcient to corrct

the identied abuse, while constituti
the mium intrsion into the business
practice8 of the providers

C. Section 4S.4-Require Purchoses
of Goods and Services. 1. Generai
Discussion. When the death of s frend
or relative OCC, the persons who 
ultiately be ched with aran ';,e
fuera wi often not have detered
what ty of servc.. they wish. nor
may they be awar of the deceased'
wishe. concern the form of
disposition. In other intance death
may be anticipated. as in the case of
prolonged illess, and the preferrd form
of disposition seleced.

When death is anticipated. market-
oriented remedies. such a8 the provision
of inormation thugh price lists, can
serve to faciltate inormed comparson
shopping. For example, if consumei'
knew in advsnce that they would be
csiled upon to arrange a diect

cremation. they could select a provider
wha offered alternative containers for
sale. In ths manner. the expense af a
cosket could be avoided by the
consumer. if he or she were so incled
In many cases, however, the ultimate
form of disposition simply has not been
selected at the tie death OC. Thua
the persn chared with contacti a
funeral provider to pick up the boy of
the deceased may simply be unable li

select a fuer provider on the basis of
what goods or servce. they .ell or in
what combinations those goods and
servces an offer for sale.

The fact that the fuera provider
may. in many csses. receive the body
before the form of fial disposition ha.

been selected by the consumer crates a
situation with the ineret potential todish severely a coumer s abilty
to select only those goac and servces
desir The eYidencee.tablishes that

.ft s. ..go 197 Sta Re 6U DD a. atAp_B.I'53.

once a fueral home is in posselsion of
a body, seldom is it removed to another
fuera home. I. As representatives of
the fuera industr have ackowleded.
competition in the sale of fuera goods
and servces does not exist at the point
of sale. 1. If consumers are to have the
abilty to select the goods and servces
they wanL and concomitatly to dece
tho.. they do not wanL some
intervention i. neceesar at the point of
sale to eliate prevailin indnatr
practices which deny that choice.

Accordy, in I 453.4 of the rue, the
Commssion prohibits fueral pnividel'
frm requi that consumel' who ar fuerals purase goods or
servces which they do not wanL as a
condition of purasin those which
they do want. As discussed above,
many fueral industr membel' have
offered their goods end servces for sale
only in predetermed packages, thereby
denyins consumers any abilty to
decline unwanted items. Section 45.4(a)
of the nie prohibi ts fuera providal'
frm reui that conoumel' who wish
to arnge dict crmationo purse s
trditional caskeL other than an

unshed wood box. for that crmation.
, Section 453.4(b) contains the genera
prohibition on fuera providel'
conditioni the sale of any goods 
..rvce. on the requid purase of
other sood or servces.

2. Setion 45.4(0)-asket for
Cremation.-("IEvidence. A dict
crmation i. one which occu without
Bny interveni viewig. visitation. or
ceremony with the body present.'"
Cremation. as an alternative to
trditional bural, is incrasin both 
terms of the absolute numbers
performed. as weil as the percentege of
ail dispo.itions. Statistics indicate that
spproxlately 3.9' of ail dispositions in
1975 weryAict dispositions, with the
trend tlar increasing numbers of
such dispositions. '" The evidence in the

L_a. Humer. Be membe. CA Pr..Caif State Poly. U.. D.C. EJ 7. at It D. CometCaom fu indUIIr ..I.. Nptntatt... X-
l-1Zt 1. Bo Th. Am.rica Puaral S2
(paperbac: ee 111). 5I dJ8Coa la Seoa 
.upra

-D. RoII Exective Dt. OCR, XI at
11 (198 or pnttattOf).
-s. S8oa IIAI(2)(c). .upt
.. St dJlllon of th. ter "di cntton

in Sedon UIE(31. infr.
- Am Panl! Dtror. fune 1m. at 53. s. aJ.

T. Shemu Geoer Counl. Telophu Soety,
Tx. 19 Indicative of the incr..in trd il 
dUpolittoru i. lb. iner.. in cratioD. rat..
QoUOD a.cnte to 9."' of al dipatioa la
198 8f Pu SeC8 lnder. Vol. S. No. 48
(Sept. 1'" 198'. up &0118." in 19 (Oettoa
AuaUoa of Nor Amerca Pot-
ColDent, &';--7. AI Ii 8D uit '&;. al cntton &l di C2dou a ..1i
.... on



42280 Federal Regster Vol. 47. No. 186 Friday, September 24, 1982 Rules and Reguations

record SU8Hests that consumers seek
dict cremations for diverse reasons.
including simple personal preference
and- lower COB 1. 2U

Because cremation reduces a body to
ashes. there is no need as there is in

ound bural for a permanent container
for the body. Al tbat is needed is a
container to trsport tha body to the
crmatory. If there is to be a viewig
before the body is crma ted, consumers
may prefer to buy e casket to display
the body.

The evidence suggests that a
significat number of fuera diectors

requi consumers to purase caskets
as a condition of supplying cremation
:Jervces. Consumer complaint!'. 20
various sureys. 2M and testiony of

funeral diectors 2M all suggest that

many fueral directors requir caskets
to be purchased when cremation is
desired.

Requig a consumer to purchase an
expensive casket that is unecessar
and unwanted imposea signcant
consumer injur. While casket prices
vary substantially. even the leaat 

expensive casket tyically cared by a
funeral homa generaly costa
.ubstantialy more than a non-caaket

alterntive. Althoug some industr
representatives testied that caskets

ca be purased by consumers for as

- CntilO Au.aoa of Nar Am8rCL Pot
Recrd Coat.. XI-8. 81 II .Dd Exibits 197
Staff Repo .upr Dole 8. al 21&-18.

- 5H ,. over one hundr wrtten consumer
complaints in Cat ry lI (4. 18. 18. 24 34 138 28)
and X 134, 48 55. 51. Mlllnd inwvidual con.umer
le!ltiony (c. Crwford PhD. Tx 881. In many of
the wrtten comment.. it i. not clear wbether the
complaial8 concern crationl oUler Ulan direct

matioaa in wtUch cal.el8 might b8 dnirabJe for
vieWi pu.. 10 any lIenL it i. dear Ihat
conlW rut beiq reir to pu 
ca..tI wbea th., do Dot WaDt to bu tbam.

-c. Rich Memorial Soety of New
(43 out of 141 memben re repli..

rerted 8Dccter c..k.t far c:tioa
reuit.1; Roac..ler Memari Soety.
Sapli 01 fU Di0f on UII of Siiereola for c.'oa 1111 XI... Ex Z(3) (N.

(lrabt out of filtloc hm dion rw 
cuet fOl CldonJ; R. Pax AM'I AnorDGe Vert. Cb Slltllt (1U by
Vermont Attomey Cet' . Offce .howed thi
ave of tA ltat. fu bo.. re.
cauet for c:don).
-WhU. DO fuen d1ar t"tted tht they

penonlUy nrui COumen ta pu..
expen.ive ca..et. if they wanled crmation. .
numbe of fueral dictOI" indicated that they
reui COn8umen to buy the 1...1 expeive
cawl tbey laid. s.. ",8.. I, Cw Pr.. New
Yor FDA. Tx 119: V. Poll SetaT,...unr.
VmDt FD Tx 2188 J, WriL Miaiuipptfu d1ar. Tx IM Th 

... 

c: 
..v.r athll 8D Diviian of Co AfainDet of Coty in Delaw8N 5 (1914), VI
Q. How. 1D 80 Lallnca tb in.tn:pe cut co be exiw. s. not..
ZQ-20 and accpans leaL infr

low a8 $6. 20 the evidence indicates that
the lowest priced casketa generaHy
available to consumera arrnging
cremations generally fall in the range of
$200 to $2. ..
. There are. however. containers which

cost substantially less than even the
least expensive casket. These
containers. defmed as "alternative
containers" in the rue. 20 ar generally
constrcted of cardboar composition
board or ar opaque pouches. ". The
record evidence showl that these
products sell at retail for anywhere frm
$2 to $8. 21 Even takg the lowest end
of the spectr of casket prices. a
fueral provider imposed requiment
tha t consumers purhase a casket 
obtain direct cremation servces causes
consumers to spend substantial
additional money. The extent of this
expenditue increases a8 the mium
pricp. of the caskets offered for sale
increases. Thus. a provider- imposed
requiement that consumers purchase
caskets for any form of disposition
imposes a signcant cast on those
consumers which they might otherwae
choose not to assume. As noted in the
beginn of ths section. this injur is
not reasonably avoidable.

In weighg whether a practica is
unfair" under Section 5. the

Commssion must also consider Bny

- Se. /1 A. Du S8ta. Old FDA. Tx

....

- s.. "., D. Boyd. N.. Hampa CO.
Tx 189 R. Coru: Pr Mlchan FDA. Tx 
New York cosuer complaiL VD1Ot B.
Kronmu. A De.th In the P8ly. A Guid. to th
Co.t of Dy in New Yor Clay, N...q an Sufolk
ISept. 19741. Haweer. in IOme in.tancn a wider
ran"e of prien Wil lvailable. NYIRC Ex. 6(C)
(N. ), al8 (COlt lurey report th.t 11I1.t
expensive cull taljlld Crm S7 to 

$)):

Chenoweth Mie80tl Offce of COn8umer
SeMCn. 1972 funerl Hamill Study, Ch Ex 43. al
6-7 (Tabl. I reporl th1 th. cot of th leal'
dpei.. caP'" ra frm Sf to SZ atfu..l.. 

-58 

_.. 

.. Sooa nlE(1
-s. W8r TNuu. NFA. MauuUMlta
fu d1. Tx 874 (cota ..8ibla for
-. wbol cht, T. Sa". Pm-,-. t tott FDA. Tx 88 (1I pacl.
bo ca of for S5 bal 
Mla..dn..1t fa d1 don t 'Ioc
a1temt1 CDt8iD): M. Wate Mita
fuer di. 'f me (CNUoa cotai
whol"" fa I.. th SID). s. ah A. DU
Se18l. OklDI FDA aD pa81 Pt NFADA.
Tx 894 (pine bo ava1abl. for SU): B. Pu.
TheM Mu.t t. a S"t,-1' Way. Mortary
Manasement. Oct191 It 34: W. Kidler. idlenL
Minnllal8 FDA. Tx 33 ISS cardboard box on
display): N. Helrd NFA. Tx 13,154 (caboard
conlainer avaiable for $:t. Eo Wrighl 
South Dakta Stale Bo of Funmd Servce. Tx
470 L Rufa'. pu Pr Arna FDA. Tx 78:
C. Do PI N.. Soot. Tx 
Humphr Co Adt. X-t- Co..
Sllt8l8Dt, 8I oole 7S 81 7: E. Nawcer.
Prive Mo Method. Marc 11l lIA-
88 111-8

IU So oole no. id.

countervailng benefits to detenne
whether the practice imposed net injur.

No testimony or comments provided any
evidence of countervailing benefits.
Indeed. fueral industr representatives

agreed that there was " no justication

for requi the purase of a casket for
dirct crmation. :1:I

Finaly, in assessing a practice

unairness. the Commssion also looks
to public policy as expressed in the
decisions of other public bodi... No
testimony or comments suggested that
there was any public policy favori the
requiment of a casket for dict
cremation. and at least nie states have
actually prohibited such requirements. 113

Thus. to the extent that there is any
public policy at all on this point. it
clearlyaupports the Commssion
position.

(b) Rule Prvisions. Section 453.4(a )(1)
defines it as unfair or deceptive for a
funeral provider or a crematory to
require that a casket other than an
unfinished wood box be purased for
dict crmation. 114 Tbe prohibition on
requiri the purase of a casket for a
dict crmation extends to all fueral
providers who arrange diect

Ills. 

..g.. 

Cammentl of National SeJec
Martd8 .lA-. at 

DlJIlUbitiOD 01 re calk... far crmation
.re .ff il Ar CaifOrnL Caia
Flarid& Malud Mbnota New Mmdco.
\VilC and -Wami CA SW'ey of Stale
Lawi- an RetiOl 8upra not. 165 II Appndix

u.Tb. aMt of a prderimpoMd reuiment
lhal . casUt be pu..ed an the muli
conlumer injur. i. the Mm. wbllth.. the form of
dispo!lition cho..n i. dit crmation. imediate
burial. or crmatian or bural aflle a service with
the body prelent. At thil 11m.. however, the

Commilsion hal th.t altamative

conlainers be off.re any (or dil crauonl.
The I!denca in the ruemak re .uppartl 8

f'ndiDllhal co bave IOt the option of
tmpioy""tamd.. cotatr (or tI il crml 58. 

..g.. 

Eo Pu, Orn ful
direor. s. Ex 3. at za TheN 11 btde mden
hOW. tht cc ba.. 8Dt aul thneaJtett for oth fo of ditiOl A
dilt1oa C8 be drwa betw trditicm
bun- aD CNt1DD an th OM ba an dire
crltQD 01 tb 01h. Ia th fOl ty di.-tt CQ DI be abl. to 
a1tllmalt cata fr oth IO tf thfu pr tb., It.. 88t8 do oot off
Ihem. 0i CNt10Q8 how. haft mu
tip'er tt. IIJct ao aU th abity to
MCre su . cotaiD fr a th par.
Immiele bua! po.. much the AIe, if not
idlenlical. probleln which .nend di tiona.
The rerd hOWe1. 18 .ilenl OD wbeth..
connen wbo employ th for of diap.U:1an
would Hek to \1 aUamti. catatr. Tbua th
ColIon ba deed at th ti to 8X8D th
proll!0D of tJ MCDI to ill8ln 'I
Collioa 8ltipai8 tht when pnd8
8I d1 ClUOI ud lb- DOte t.
av&ibilty of all8l1.. CGIa for U8 il
di crtiOl 01 tb prce ii.. tbcola wi be oBan far.. tcaI r:j.An"

.. 

ol.he "- 01 dipo---
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crmationa and to al crmatoriel. lIa

Some commentors in th pree
arged that crmatories shoold be
penniUed to reui the use of caskets
for saety-related reasons '" It was
claimed that rid contaers Eacitate
the hadl oE the body. The roe
accmmodates ths concern Funera
prv;da and crmatories ar not

. prohibited frm reui tht an
unshed woo box (which is dafied
as a "casket") or a rid "alterntive
contaer

(...g" 

a haavy caboar
container) be purse as a condition
DE ar a dict cration.

The reuimenta of th section work
in tandem with the reuiments of
t 453.3(b) oE,the roe. which prohibita
misrpresentation. of legal or crmatory
reuimenta Ear purasin a casket to
obtain di crmation servces. In that
section the Commsion not only
proscrbes the mak of such .
misrepresentations. but reui. that a
simple ofative disciosUn be placed
on the prce lists given to con8umers
inorm them about tha existence of
alterative to casketa Ear us in dict
crmations.

The Commsion has determed.
however, that it iJ not sufcient simply
to prohiit fuera dirs frm
reui a cuket Eor crmation and to
reui a diosUn tht alteatives Eor
caakta ar avable. In addtion.
remedal staps al must be tan to
eD8 tht, at point of sale, collers
retain the abilty to deca the purase
DE a casket. Aa we dicuaed above. 
thoBe situtions where consumers have
anticipated a death and have oejected
the Eorm oE disposition. p need
comparon shoppin can occu. In those
instences. prohibiti fuera prov;ders
frm reui the puraee of casketa
wi enable consumers either to lee out
. prov;der who maks alternative
contaiers avaibla. or to mske the
necessa arementa to puraoe
such a contaer frm a th par Ear
use at a fuer home which does not
offer them for sale.
Aa indited pn!ously" however.

many collers chooe a fuera home
without obtai pror inormation
about prices and offeri some
beus they have a lited choice. and
others for a varety of rea80na
prev;ously noted Given th tit tie
strcts .urundi a di crmation
and the Eact that consumer wi not
remove the bo of a deaoed fr the
Drovider who lit Br.nni.. nn.I!"

~~~

'1!!
a .impla prohibition o

~~~

ovr.!:

"".

- s. B. .. Pu Pr CAA. 'J lQ.
CA CN1af f' . ri 0I AD
.., cmtibl CDt8. kL .. TJr tll

purhases oE ca.kets and a disclosUn of
tha availabilty of alternatives may be
insufcient to ensur that CODSWDen do
not hava to. d.. facto. pura.a a ca.-ket.
For exaple. a fuera prov;der might
not reui the consumer to purase B
casket, but if the prov;der only .ell.
casket& consumers must either forgo
their dasir to employ a dit crmation
without a casket, or purase tha only
availabla contaiel' casket.

The Comm.Bion thareEore fids it
necssa to adopt tha remedial
requimant, Eound in 1 453.4(a)(2). that
funeral prov;ders who lIe dict
cremations maa unhed wood
boxes or alternative containers
available for such services. The rue
provision adopted by the Commission
does not require fueral providers to

maintain an inventory of alternative
containers. Rather. the rue requires that

providers make available either B

simple wood box. or lame form of
alternative container. Ths distinction is
an important one. becuse it
sisncantly reducas any buran which
tha prov;.ion mit otherwse impose.
Funeral providers nae not maitain acut inventory of alternative
containers. Rather. they need only be
able to seur one such container. on
reuest, and make it avaiable for usa indi crmation. Morever. to the
exte!!t that soma providers might.
beusa oE geogrphic loca tlon or other
con.iderations. Eeel compelled actuaily
to stock an alternative container. the
evidence indicates that containers are
available which because oE their
constrction or size. can be easily
store :an

It shoold be strssed that the rue
does not requi fuera providers to
mae a range of alternative containers
available to consumers. The rule pennta
the fueral prov;der to offer any

alternative contaier Ear sale-wbolly
with the dicrtion and business
judgent of tha prov;der. Indeed in liau
of offerig an alternative container. a

prov;der ca opt to offer ooly a plain
wood box. which iJ a form oE a caskaL

3. Sean'#. 4(bj-ther Reuire
PuhaBf. -!a) Evidenc... The reord
reveals that mOBt fuer prov;dera in
excess oE 659&. do oat sell their gods
and servces on an itemied basis. SI'

Rather. the indu.tr norm is to oEEer
complete "package fuera." for sale.
with all of the itelD included in the
packges havin been prelected by
the fuera prov;der. '" Whle some

U'Se 187 Sta Rep 

.. 

DOt8 a. at 

.. Se Seon IIAJ(ZJ(b) al oo 75 np .
n'ld.

industr members reduca the price if the
buyer does not want a per of the
package. if asked. many fueral
providers do not reduce the price of a
package fueral even wbere a consumer
asks to have itelD drpped frm the
packaga. '" By " bundl" all oE the
pre.elected goods and servces together.
the fueral prov;dar is effectvely forcng
the conser to buy itelD ha or she
doesn t want as a condition oE prov;ding
a necassity that only ha can provide:
Disposition of the body. Th. injur
cannot be reaBonably avoided. As
prev;ously noted. even if the person
arranging the fueral is dis.atisfied with
the terms oE ths offer. onca the fueral
home bal taken pOlsession of the body.
for all practical puroses the consumer
will not go somewhere else. :%1 The

evidence suggests that a signifcant
number of consumers are required to
pay the full package price. .nd thaI
many are thereby requied to pay for
items they do not want or use. 

In wejgh ths injur to consumers.
the Commission must also consider an y
countervailig benefita that such
packaging might crate. The only

signficant benefit advanced by fueral
providers i. thut packagin permts the
fueral diector to offer lower prices to
consumers. That arangement is
considere in detail in Setion V(B)(4).
infr. There. tha Comms.ion finds that.
whie itemition presents opportties
for fueral diors to raise prices.
packagi does not inerently penni!
lower prices for consumers. Therefore.
the Comm.sion fids that the injur to
consumers is not offset by any savings
made po..ible by packaging.

The Commislion also notes that the
major trde associations recogne the
basic unaies8 in requiftg buyers of

- St dlll iD Se0a WAI(2J(b). supra.
aad aote 

18 s. dioa in Seon IrE). supra. Furer.
for th08 CI I8 by oay one funera
diDl. wbch may be aHry oae il fou. ther i.
ao oUt place to BO AD aeay '1 of aU fueral
bum.. h8.. I.. tb 4 coton '1Q.1i that
th cb 1D' be lited il 8I "IIL Sn note
nt.8Upt.

-EYide of CO be .WaN tht they
we re to 11' fOl il8 tJ di not wanl
CD fr COal.4. copfi1t1 &o aer.. the
cotr. rli ..,. th foUow complint. il
cates Il 51 1M, 38 49 SZ 82. tDC 1108
12D 14M 148 lIB 198. 198. 20. 203. 20.
z:. 59. Inttou (S. Ros.. Tx. 524-15: twilgr. R.
O'Keefe. A. SL ad of Fuera DitOt' and
Emb.1m Tx. 7D70); and lurey. (Cohen

C. Ex 39 (31 ou of 101 rfndets n!rted
pay; fOl 1Ice lIerct. or facitiel 

didn' t wmlt; 8IU Su. .apra aote 51 (3.
ed IIJi for 88 th did DOt wall). Por

. D11b8 of ntaD di In th taL infr
thne ntli prbly Ul11",..... l th. DWbe of
COn8 wh bot il8l tbat t. wod no
bn8 bot ha Ihey be 8.11 of thm pren
an Ih (acl tht they we option
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fuera tD purase itelD that they do
nDt wanL Both aallatiDtI take the
position that consumers ar entilled ID 
reasDneble adjustment" Df tbe package

price when the consumer asks if crdits
are available for unwanted items. m
While the problema with tht indWltr

position have been discused above. :24

the indWltres llew seelD tD CDnf
that refuing to give any discunt fDr
unwanled ilems lakes unai advantage
Df fueral purasers.

(b) Rule ProvisiDlI. AccDrdy, in
453.4(b) Df the rue, the CDmmssiDn

finds that it is an unai ecl or practi
in viDlation Df SectiDn 5 fDr fueral
providers to requie that coDsumers
purasa unwanled gDods and servces.
as a cDnditiDn Df oblainng those which
they dD want. SectiDn 453.4(b)(2).
rp.quires funeral providers to place a
disclosure on the general price lists
which they must deliver to consumers,
infonnng them of their option tD make
an itemized selection of gODds and
services with certain exceptions
discussed below. Tha disclosure
imposes the legal requimen1 that
.election be pennUed on an itemied
basis.

AIler the effective dale of the rule. ii'
wil be an unfair sct or practice for any
funeral provider to reui consumers to
purchase goods or servces which they
do not wish to purase. Th does nol
mean. however, that fuera providers
will not be prohibiled frm Dffering

prearranged packages for sale. So IDng
as they comply with the reuid form 
itemized prici. and pennt consumers
to .elect from those ilemid lisls.
providers may. in addition. continue to
offer packaged fuerals for sale.
Consumers may continue to select these
packages if they desire tD dD so. The
rule simply prohibits the imposition of
packages by the provider.

There are several important
exceplions tD ths general right to select
requirement. First. consumers may not
declia the basic servces of ths funeral
provider.'" Irspective of the
cDmbinatiDn Df goo and serces
which 8 consumer may choose to select.
the very process of selection itseif wil
involve use of the fuera provider's
servces. Accordy, the Commis8ion
has made the servces of the fueral
provider non-declinable. Ths may be
done in one of two ways. On the general
price list. which informs consumers of
their general right to seleci gDods and
services on an itemied basis. the
fuera provider must disclose either
that (1) The servcs chare wil be

- s. now 'I. 

- s. 5Mtion U(A)(Z)(bt, supr
- f f6bK'KijjHC

added to the cost of the goods and
servces; .. or (2) the servce fee has
been add.d to the casket price.
The second major exception to ths

provision concerns embalmng. A) We
discus. , in the nex t section. the selection
of certai forms of disposition. priary
those with a viewing. makes embal
a practica necessi ty. ". ThWl, fueral
providers ar pennued to requi that
embalming be selected by a consumer
for al dispositions other than dict
crmation and imediate buralTh the Commission also was
concerned that 453.4(b) might be
viewed as preventing funeral providers
from refusing to deal with consumers
who make impractical or idiosyncratic
purchase requests. :a Consequently. the

Commssion has added a provision in
i 453.4(b)(2)(il) which indicates that the
rule does nol forc funeral providers to
cDmply with a request fDr a combinatiDn
of goods which would be impossible.
impractical. or excessively burdensome
to provide. Z3

It is the Commssion s judgment thai
the remedies it has selected in i 453.4(b)
are the least intrsive remedies which
wil serve to COtrct the pervasive
abuses docuented in the record. :alln
the Commssion ' 8 view. the remedies
chosen bear a close relationship to those
abuses. Thus. tha Commssion has not
prohibited funeral providers frm sellg
their good and servces in preared
packages if those sellers view the
alternative as desirable in their business
judgmenL Rather, the rue only prohibits

-Selion 46.zb)(4)(iiiIlCl(aal.
U1 Setion 45.2.bJ(4J(iiiJ(C)(bbl.
.. Se Section lIeDl. infTT.
U8Th. Commission therefore sT'P.ifically Itsked

for comment frm interested pares on Ihe question
or whether th. rue pravisiona could be reworded to

avoid er.ling tecical rule viol-boll in the C".aae
of aberrt ndection.. without vilialinglhe g0818 of

th na. it.mi ..IRtion proY1sions. SN 48 FR
Q1 (I.. Z2 198) (Quaan 9J. Few COIlI8
Wtt t8iv8d or IhaM comment- nOM proded
01. Commt..ion with ay Ildll tUl 
IdiosyncnUc ..1econ beb.vior 11 b8s 
il s18l.. re\l ilIlUan or wo be Uk.ly 10oc.

. For IIpl..1b Commia wou.d Dot
conaid.. t&. violaUon of I 4534(b) ror. fu.rel

provider 10 rw doin busin..s wtth . coll
who aa -N. b8V8 ou OW calket trpo.tioa
now.. li but wi 10 11 yo vi8W r.eiu..
for tw bo Mxt Mondy." Th. Commoa
wi.bn to str bo. lbllhl pnsion do
not !lve fu8r prden th. opbon to r'j8C
arrangmenll which U8 practic.lo prod8 tJut
whicb do DOt comport with the proV1dar'sjudenl
of what il .ppropriate WldB' IDe ciatace
DISH Seon D(A)(3I1sJ. UpTT. for a c:acssioo

of the lep Itada apphcabl. 10 remedial
reuirn8D18 La 

rn....;..ion ru..
U81' nd do na .ffec 01 CO am. ril8

t!1 11 fu ditor IDY un uner law 
refu to d.aJ witb arain CQum8l or ccain
reuntL Seon 464tUZJ(II) .. an, inten to
clarify tb otant at ob11ption which 11' be
eralN by U. aplion of I 454(bJ(ZI.

them frm imposing that determination
on the consumer. in view of the unque
characteristics of the fuera
transaction. au

D. Section 453.5-ervices Prvided
Without Pror ApprovD/.-i1)
Description of the Evidence. The recDrd
shows that fueral diectors customarily
embaim a body withDut obtaing
express authoriation frm the famy to
do so. Support for ths rmdi "omes
frm testiony of individual fueral
dictors stati that they do nDt

attempl to ohtain suthorition frm tha
famiy prior 10 embalm, '" testiony

-W. RU Pr.. Waahingon FDA. Tx 5S F.
Noland. Pr Idao FDA. Tx 5&8: J. Pa!l.
Californa morcisn. Tx 73: D. De.tOD, Chamnan.
Alab81 funerl Servce Bo Tx 9S 1. Rufer.
pe.t Pm Arna FDA. Tx 7&51: N. H..rd
Pennaylvana fueral ditor. Tx 13.150 M. Chbot.
MiMl!ola fueral dior. U.. R. Mee former
owner of Wisconsm Casket Co m-F-l8; T. Kimche.
OM!on hmera! ditor. Tx 538 R. Myer
Chauan Utah funeral Directof' IInd Exam
Boar Tx 82; A. Dun OIU.homa hmera
c:retor. past Pr NFA. Tx 892223; C. Austin
Kentucky fuer ditor. IJA-6 f. Galante, New
Jel'Y fuerl dior and palt Pr. NFA. Tx
1741: V. PoW. Se-Tr'l". Vermont funer
Dion ad Emb8.,. Auoc Tx 219'.. S.
Hirs. Viceiran peIUylvwa Stat. Boar of
Funera Dton Tx 3; A. Nix Pmylvsna
hmenll d1nor. Tx 12.2&21; N. Grene. member.
Virgn.. Boar of funra Diton and Embalmer&
Tx 14.186

-R. John Indian fu dior. Tx 12.:
R. Shack8lfor TII.. fuer d1ar. Tx B9:
J. Kaste. Tex Sial. Reptlalive. Tx 0'19: N.
Gre. form Caoni fu dior. Tx 8B
S. War m8lh,. Ma..chUAtt8 FDA. Tr....
NFA; 88 It Tbompaon. membe. Conneccut
5181e Bo of Exmien of Embalers and
PUJer DIor& Tx Z0 Dr. .E Jinch Corooer.
San Ra..L Ca.. LA Ex za
-auA. FT aDd You. Quesbonnair Resuilt.

L.. Ex 23 Californa Funeral Dirtors Association

aurey revesled that bal of the fueraJ dietonl
ntponcl do nol obtain permission for
embalmi); S. Chenoweth Dintor, Mieaota
Offce or Conaumer Serven. U-C1. at 5- H.
Sadhu. Pm The MemoriaJ A,soeiabon of Centrat
New Mn.co. Ine. II128 f. Sceier. YaJe
ltudenl' I"fII. Sceier. Ex 1 (N. ). at 3: 19'
5tudyeraJ Ham.. by Minota OfC8 

Afain CU. Ex 43 _I 38 (14 of S3 fueral

home sureyed embai automaticay upon arval
oftb. bo).

- s.. II.

'" 

COumII coplai" il C8lesry 
(42 53 1107. 1151 120 130 185 2D 5(), in
cates X-I (108laad 1..liny (Tx 1419 92).

"" O. Matth.. Mala CibuD8 CoD8WD
Counci Tx 14. H. Drw.ter. EducUOD
Diretor. Han Coau.r Copetive Soety.

T. Pe.nc MemoriaJ Soty of New
H8mppu.. N.Y. StmL at It

Dt Ful8l. Slat" Study AfUi/ Samll Funeral
Home Actiom., Mieapolis Tribune. Ian 7. 197. at
1A. allached to V1-14: 5. Chenoweth Dirtor.
Minne8Dt8 Offce of Consumer Serven. Tx 3121-

ew Yon: Tempora 5tal8 Comms.ioa aD Uv1na
Costs an th. Ecnomy, H8111. Prcticn of th
FWier Indutr. Oc 17. 1914. V1l. a115.
lnvnUptinn by th New Yon: Stal. Tempol'
Commi..ion on Livt" Cosla and the Ecomy inlo
the Prctces or th. funera ludU8tr in th Stal. of
New York VI-UL at lit

-N. Dwop, Memori.l Soety of M_in.. t1:
E. Laar. Mem So.ty of MOD"" II 
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of fura industr trde association
representatives en stale licenaing
boar reresentative.. '" inonna!
sureys of mortcian in verous parla 01
the countr. ZS individual consumers.
consumer grup representatives. U1 state
agencies. ZS memorial soceties. za and
consumer sureys.

Indeed whie some fueral providers
testied 10 the contr. ,.. the industr
ackowledges thet express prior
permssion is not usuelly sought
Insteed. embelm is considered 10 be
a negative option: the consumer must
alfnnetively stale thai embelming is not

10 he done or th. process wil be

automatically perfonned. '" The fueral
industr contends that funers! directors
receive implied pennission to embalm
fram the authorization to pick up the
body. 2U Authorization to embalm is also

Hayne,. Memorial Soc: ty of Easl!!m Oklilnoma. 11-
C-tZ3 A. Slen.land. Board Mpmbtr. Mlnne:!cta
Memorial Soet. Ch. Ex It al Z.

"'P. Sper.h Ph.D.. CaJCAG. Tx 7410. The Iludy
Indicated tht "where f".pondenl1 did nol uk (or

emblll. embalmng took place in of th-
ea.. ' . .oo Th. ltudy .110 foud that 81.8"" of 40
respondeat. ..id they reved emb.lmin bUI did

not uk for iL In th. midwnL an inforDaJ mail 
survey conducted by the Louisville Tim". 

hl:! Ihe que.tion of embalmig wu nol even raised
by funera dditnn in IIppr'(male!y two. thlrd. of
the inltancn Cashing In on f7 Study Revea.
LiuJs EJploitDtlon. Th. Low.vile TID8L luiy 19.
1916. j,16. eoL 1. D.C Ex 34. also Cohan
SlatemenL supro note 75 114 ( of tbOH
interv.WI ..id emb.lmnll .1. performed bf(or
Ih. fuera director .pok. ta them aboul

embalmrqJ. .
10 veral provider' indicated thallhey did nol

mbalm withoul pt!rmi..ion and exprtlsed doubt
aboul how widuprtad unlluthorized embalminR is- .
G. Pnmm. New York luarll! tor 8nd Pm..
Empire State FDA. Tx 27: L lone,. Ptu.. i'"FMA.
T'l 9610:.'. luJJa. Vice-Prs.. New ICl"ey FDA. Tx

81; R. Miler. Exec. Sec.. NFMA, Tx 3fi12. M'.
Wl:lerslon. Minpsola fuen1 dtretor. T'I 373 H
Cuales. member. Kentucky State Board of
Embalmen an FLLe..J Direlon. Tx 396 M.
Damiano. pul Prs.. New JerRY FDA. Tx 1300 P.

FArmpr. New Jeney fueral direT"r, Tx 231S-1& C.

Buen. Oron fuenl diror. II- 76. at 1:
Rus..U. Crn fuer dior. D-A.-7S G. Hp.ller.
Ohio f.mrai ditor. U-A-Z8 S. Fulford Cerga

np.ral ditor. I173 Oten felt su .
practice' would be unfair Ind non Hgrly

ethic.I." J. Brousaa counsel and PYs.. Tllx..
FDA T.. 931: R. Hod. Se New jers Siaia
Bow of Mort Seance. Tx 20 M. Damino
pD.1I1 Pr.. New Jery rnA. Tx. \2 C. Hit.. Dean,
Simmona Scool of Mort Sc:umce. Tx 15Z

1f Accardin 10 Naliona Seleced Mortcian.. one
of the fWo major trde auoattons: Prnlion
"nd pl"rvabon of II dead human bo are
,ulndar produrs II tue".1 senll:e we.. Ihl!re
lire insln:Cllon8 10 the contrar dur the iluuw
dealh ca becuse of religioUi behef. or known

quelts for imed1ate di.po..l Comm nts nf NSM.
II- I. at %1.

For napl.. th. Pridenl of th Nt Yo..
Funer Direto AS8atioa taaufi lb1 fWtI'J
direlor' oftll ..sume th. authry 10 emb.lm
mr.ply beua the aecn of thi prvider were
r..t;uned: Ther baa aiw.Y' be an innenl
"I'!Sw:pUon when a fuer dir w.. enga by
II family for on of itt mebe tbatall necry

infe1Td frm citances, such as
!rm havi handled the fuera 01
another member 01 the family in

, question in which embalmin was
reuested 2.. or frm general
Ruthorition "10 take cae 01 the
preparation" witraut any specifc
mention of the embalming process. 2.

The avidence reveals tha contrary to
the fuera industr' , asaumption. a
substatial porton of consumei' do nol
in lacl inlend to aulhoria embalm by
giving the fueral direclor liited

authority to pick up the body. '" Whle a
precise estimate is not possible. sureys
conducled by both industr and
consumer groups sugest that a
substantial number of funeral
consumers would decline embalmng if
offered an infonned choIce. 241 This

group would include those who object to
embalming on 8 personal or religious
basis. as well as many others who
simply desire a less elaborate or less
expensive fueral service.

Some caution is warranted in
projectig what percentage 01

consumers would actuelly declie
embalmin when makig an inlonned
choice. It is possible that 90me
consumers who indicate in the abstract
Iha I they would decline embalming
might actuaJly purchase such services in
order to arrnge a funeral wi th a
viewing or visitation. Nonetheless. as
the lited purchase data show. 

8uthontj' Row. frm that enaasemenl. I. CWTan.

Pr New York FDA. Tx 90.
Indeed b..ic. lextbnok. used in mortuary ,chuoi

instruct Ihat tuin,a body oVlIr to a funeral home
authonzes embalmin . 1. Fn!dericl and C. Strb.
Tnp. Prnciples and PTclh:e nf embalming 191 (1967)

:!T..h s; the act of hanuin over II d ad boy

' . .

came. wtrh it an implied perms"ion to embu.lm IhOiIIJldiV1dual. 
Bur SH H. Raether iInd R. S:,,18r. Th8 F\menll

Oireor and His Role au A Counior (1915). in this
hok by Howar bether. Execav. Oilor of the
NatlOnlll Funerl DihJon A..ociu.lion. an Rnbert
SUtler. Direor Dr Ihe Otpartmenl or Mortar
!Xieru:e. Univerty or Minnsola the Mathan IIvi..
funer",1 d1on 10 sek explicit ptOI 
emb.lm.

., J. Prka p.al \Ytanam FDA. Tx 414&
a Thomps Se ConnecLiCUI Stala Boar of

Bummers ot b.lml! and Funlnl Direora. Til198: AM8I Pm Utah mA. T:I 8106: 
HInc Vicean. Pennl.,ania Sllit. Sord of
Fun iIl Diron Tx 

ln the COller coplKi'- IMI oul in Dole Z3.
supra. the coumer tyicaUy camplMine tl1 by
the lim. he or she reMched the ful!l home. oftPl
only shortly after the death. the embalmin had
already be penonned.

liT See. B- B1ckwed Surey. IIlJptT aote 59-
r ;\f1A-fponllre aW'ey nf 40 conswnen found
Ihat oniy 9.5" of repondenl8 woul dee
emhall in MI " aver fun ho Z5'" weund an 8M wold nol de rmbaJ
In one .tudy. 181' of raen'- ba tt
whe Ihey Wen unawan th1 embalnna ..a not
I8RJI\' uire whill! only sa of rnoodent1
whu 1me. embldmin was opliorw b.d embAlmi
done. SpPit.b: CaICAG. LA. Ex. 11 

substantial number of consume.. do
decline embelm when presented with
the option in a real punase sitution.

While some consume.. may not be
injurd if a fueral direlor embalm
withoul obteinin authorition. "" many
ther conaume.. sufer substantial

economic and emotional injur frm
unauthorized embalmig. In term of the
economic injur, there is a chare for
embalmi ra frm $S to 150,
which a consumer interested in a simple.
diret or less expensive disposition

mighl nol wish to spend. Beyond the
actual charge for the service itself.
embalming is a necessary predicate to
selling techniques which encourage the
purchase 01 higher priced goods and
services. Embalmng is a practical
necessity if there is to be a viewin and
an open casket fueral servce which
nonnally requires the purhase of a
casket. burial clothes. and other
servicesand facilities of the funeral
home. 'L""

Unauthoried embalming may result
1f substantial emotional injur to the
lamily 01 the deceased. as well. For
some funeral purhasers. personal
convictions may dic$ate that embalming
is not appropriate. For others.
embalming may be incompatible with
religioGs beliels. Orthodox Judaism, lor'
example, lorbids embalmig as a
desecration 01 the body. '" A fueral
directo,, who nas performed embalming
without prior approval has inflcted
substantiaL irrmedjable emotional
injury upon the survors of the
deccased. ThSit the funeral director may
voluntarily forego his or ber embalming

D. Daley. Seattle fueraJ dilor. Tx 593
(funeral home which presen'- embaUnma .. tre
option reports JO deelinaLion rate): CA SW'ey.
SlJpro n01e 1Ic.. than half of tho.. who had
purr:hned aJ exprae a prerereC8 for il).

1ft E. nsumen who woud bave chosen a
fueral in which emba. i8 reuir ..a
pralical necnairy or tho.. wh woud have been

uirc by I... to emba
J. Lyon Waabngton COwner. 111100

Hl'UM Smoll BlUm.. Subcomm. 

(' 

ID. aupra
note 30 al 91. 32 Fuera Prcn Prci Policies
and PrceUl in flord& V1-D al Quntion 13;

s Altam GeM' Study. VJIZ. al 
DelilwlI Conmrer Afair Suey. 412: R.

Mll. fonner WIIli. fu or. (l-liL
.. Rel edlti0D of. bu tetbo oa the

lub,fIsllle thi embalng la the Nba.i. for the
lale of profitable mercandise." L Frederick.. C.
Strb. The Prciples an Prctice of EmbaJlIinlJ 2
11981. "\other reference book pula itln rhe
rolluw;ng way: '''e foundallon of the fueral
lecvu,;e pnJfe:l8ion i. embaJmina and th basil gf
financial profit ia meandiin" Eo Ma 11
ycholD8 uI Funer1 SemC8 vi (111).
D'S- M. Tendler. New Yor Rabbi. Tx 85 E.

GroU.:Hn. Ma...cbuaetla Rabbi T:I 83 A.
Sceider. New York Rabbi Tx llD s. Applebum
New Y(lrk RabbL "I 10t CuI of th
W.shin ton Bord of Rabbi& D.C. Stm.t .t4-
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fee is likely to be of little or no
consolation to the family.

The Commssion fmds that
unauthoried embalmg results in
substantial consumer injur, both in
economic and non-economic terms. The
test for unairness. however. requires
that the Commssion balance agaist the
harm effects of, conduct, the benefits
which may flow frm the practice in
-question. In eSlenee, the unairess of a
practice must be measurd by its net
effects. Funeral providers have
advanced two arents to support
routie" embalm or embalmng

predicated on general expression of
authority Firt. embalmg is vially
always desired by fueral consumers:

and second. the subject of embalming is
repulsive to people and therefore it
would be offensive to ask a family about
embalming. The record demonstrates.
however. that many consumers do not in
fact want embalming and would decline
it given an option. and that many
consumers do not give permission to
embalm by authorizig the fueral
director to pick up the body. "" Given
consumers ' lack of prior experience and
knowledge. it is uneasonable to expect
that consumers wil affu:atively

decline embalming in the first telephone
contact with the fueral home.

The response to the second arent
is twofold. First, evidence suggests that
many if not most consumen would not
be uncomfortable in giving e"pre..
permssion to embalm. Two sureys of

, consumer altitudes found that four out
of five consumers favor the idea of
requig funeral directors to ohtain
smbalming permission. 25 In addition.
the numerous consumer complaints
received on the subject of embalming
suggest that funeral purchasers are able
and willing to address this subject.
Furermore. several funeral director
witnesses testified that the subject of
embalming did not offena their
consumers, au

Second. and perhaps more
fundamental. the speculative concern of
fueral providers that some consumers
will be offended by the simple question
May wa embalm?" is simply not a

justiable basis for refusing to ask the

question at all therehy imposin the
expense of embalmg on that segent
of the population that would decline,if
asked.

The Commission frnds that consumers
ca:mot readily avoid the harm caused

.. s. dilcu88ion 81 note 24 /lupm.
-CaCAC Study. .upm nol. .27. al ZO 

Surey, upm Qat. 9Z al 5.
- D. DeaCoD, ea.irm.a. AI.bama Fu.,1

Sece Bo Tx L. Jones Pm NFMA Tx
982; C. Br Chiran Veront Bo of
Puen Seca Tx 

by this practice. since it often occur at
the point of initial contact with !he
fuera bome. To protect themgel"
frm th harm consumers woWtl have
to know that' they must affnnatively
instrct the fueral provider not to

embalm at the moment the pick-up call
is placed. or else e",,,"lming will he
performed Such kr.uwledge is highy
unikely. given consumers ' lack of prior
e"1erience with arranging fuerals.

Furer. ae discussed :n Section
ll(B)(2)(aJ. supra. the evidence shows
that many consumers believa that
embalmin is legally required and that
they may have no choice.

Charng a buyer for goods or services
which the buyer did not agre to buy
plainy violates estabHshed principles of
public policy found in fudamental
levels of contrct law. The common law
insists on mutual consent for there to be
a binding contract. 2M While consent
ma" .ie reasonably implied in some
cir. -lIstances. cours have also made it

t.ar that acceptance cannot be implied
where the offeror knows, or should have
known that the offeree doe. not
understand the term of the offer. In
such casel. clear expressions of
acceptance are requid. UT For that
reason. the Commission and Congress
have. in other contexts. reined in
marketi schemes which relied upon
unowi or ambiguoU5 consent on tha
par of consuers. '" In addition. seven
states have enacted provisions which
specifically requi fueral dictors to
receive express permssion before
embalmg. ". conf.ring the conclU5ion
that such practices are unjustiable and
injurious.

(2) Rule ProvisJOns, Accordingly,
453.5(a) of the rue defines it as unfair

for any funeraJ provider to embalm a
deceased human body for a fee without
prior approval frm a family member or
other authoried person. except in

certain unusual cirstances.
In determnig which practices to

proscrbe in the rue, however. the
Commssion is cognt of the fact that
in virtally al intances where
disposition doee Dot occu with a very
short tie span (e.8.. 24 hour) either
embalmg mU5t be perfonned or the
body refrgerated to delay
decomposition. Concerns were raised in

-SH. e.

g., 

Corbin an Conlncts 155 (1961:
Restatement (Seondl of Contracts 11711911.

-, 

SH. 8., Corbin on Contrctl t 95. 1107 (196):
Restatement (Send I ot Conlncla 118 (1911.

-St. ,., Pos.ai Reol'8Dtion Act. 39 U.
3C (Pbiting charng coumen ror unorder
mail meadiMt, Trad.. Reption Rul. on ,h.
U.. or Neptin Option Plana by Sellen Conu 18 CF 1425 at MI. (1915).-CA Suey or Slate La.. an Regatioa
supm nole 185 .t Appeix UI-

the ruemakig proceeding tha t if prior
approval for embalg were requid.
funeral providers would he unable to
embalm in those situations where the
family or legal representative of the
deceased could not ba immediately
contacted. Unless embalming were
perfonned. it was arged. decomposition
would begi thereby precludig the
possibilty of a trditional fueral KG

Tha Commssion recognzes that the
majority of consumers arngig
funerals, accord to all surey
evidence. do want _mbalming because
of their intent to have a traditional
fueral with viewig and visitation.
Thus. the Commssion has cast the
unfair acts and practices proscrbed by

453.5(a) in the alternative. As noted
above. the ger.eral rue adopted by the
Commssion prohibits fueral providers
from embalmng for a fee .1 without
obtaining prior approval from the famHy
or authorized representative of the
deceased. 282 Excepted from this general
roe are two situations. First. if state or
local law require embalmig in certain
situations. such as where death has
occud frm certain communicable
diseases or where the body wil be
transported interstate. '" the funeral
provider must follow the applicable law,

Second. the provision allows for
certai exigent cistances by
providi that if tha fueral diector is
unable to contact a family member or
other authoriec! person after exercising
dua diigence. has no reason to believe
that the famly does not want
embalmg performed. and obtains
suhsequent approval frm the family.
the fueral director may charge for
embalming without violatig the rule. ,..
In seekig subsequent approval. the

fueral diector must fit disclose that
embalming has been performed. but that
no fee wi be charged if the family
selects a rueral argement which
would riqui emhalmg. such as
dict crmation or imediate bural. If
the famy then selects a fueral
arement which would requieembalg. such as a fueral wi th
viewing. visitation. or the body present.
subsequent approval may be inerrd
and a fee chared.

- St NFA Commeals on Revised Rule. 
112.8t11.

_I Seon 4S.s(a 
1(2).

- rr the ru.ral dior i. unablf! 10 locate an
appropriate family membe. the nUe rmts the
requi authoriboa 10 come (rm a locl offCla!
who ha. leaaJ authority to ma neb a dec8ioIL
Thl. IIY be. on th c:tacn end
the .Ia" la., a CO. Iber pubUc h.alth
offciL a ju 01 on8 ..prly 8ulbed todi dipotioa of th dead.

-Seoa "5.)(1'.
-Seaa U3aJ(3).
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To help prevent a fueral dictor
frm charg for emhalm in those
situations where the mle does prohibit

1 453.5(b) of the mle requis fueral
ditors to place a wrtten disclosur
on the fial bil or agrement given 
CUtomers inomr them of their right
not to pay fdr embal performed
without prior spproval uness they
select a ty of fueral which would
requi embal Moreover. the
disclosur must state that if a fee is
chared for embalmg. a wrtten
explanation wil appear on the fial bill
or agreement given to a cutomer.

E. Section 453. Definitions. 

I 453.1. the Commssion defies several
tenns of parcuar importance in the
role. Some of these tenus such as
Commsl!ion.

" "

cremation '. and
person" require no elaboration. Others.

which raise signcant issues about the
scope and coverage of the Commission
rule are discussed below: We have
placed ths discussion after the
discussion of the substantive provisions
of the mle to faciltate understanding of
the iS8ue. they raise.

1. Section 453.1(oJ, (cJ. and (oj-
Definitions of "alternative container. 
casket" and "unfinished wood box

The mle defmes the ca tegories of
receptacles for human remains: Caskets.
alternative contaiers, and unfished
wood boxes. These terms ar used in

1 453.4(a) which ensurs the consumer
right to use an alternative to a
traditional casket when choosing a
..ct crmation. Caskets are defied
generally 8S containers made of wood or
metal. ornamented and lined with fabric.
An alternative container, on the other
hand. is non-metal. without
ornamentation or fixed interior lining,
and may be made of a variety of
ma terials. such as cardboard. pressed
wood or canvas.

The term "unfInshed wood box." has
been included in the rule because of a
concern that what is perbaps the
trditional low cost container, e.. the
plain pine box. could fall within either
the defition of casket or that of
::!tcrnative contaer. :a The
Commssion. therefore, has defied an
unshed wood box as a parcuar
tye of casket-one which is made of
wood and without ling or
ornamentation. Under the rue. an
unfnished wood box is trea ted like an
alternative container. that is. a funeral
provider may satisfy the requiment in
! 453.4(a) to offer an alternative to a
casket for use in dit crmations by
offpnT1g n U!f!.

,!: = ...

bVA.

C:, I!l!. R;ohuna! Comme;;:;o u11'!:C!,"\n,
CAS. XVI-II. .1 

2. Sections 453. (iJ, (jJ, and (kJ-
Definitions of "fueral goods. 1uneral
pravider, " and "fuerai services . The
definitions of "fueral goods,

" "

fueral
provider" and "fueral servces" in
i 453.1 (i), (j and (kJ ar crtical because
they define tbe scope of the mle
coverage. Only those persons who fall
into the class of "fueral provider" ar
subjec to the mia, and in order to do so
a persn must sail both "fueral goods
and fuera "servces.

" "

Funeral goods,"

under 1 45.1(i), consist of all products
sold to the puhlic for use in connection
with fueral servces. Thus, the

defmition of " funeral servces" is the
core on which the defmitions of both
funeral provider" and "fueral goods

are based.
Two tyes of functions come under

the definition of "fueral services '. in
I 453.1(k): (1) Those ..ervices used to
care and prepare human bodies for
bural or ather disposition and (2) those

servces used to arrange. supervise or
conduct the funeral or disposition. Both
the preparatory and the supervsory
tyes of fuctions must be performed in
order to come within the defIntion of
fueral servces. 

A "fueral provider" under 1 453.1 (j)
must sell both "fueral goods" and
fueral servces," In order to be

classified as a "fueral provider , a
person must perform both tyes of

fuctions listed in i 453.1(k), A
cemetery, therefore. would generally nol
be considered a "fueral provider
under the rue because it only arranges
or conducts final dispositions. It does
not prepare human remains for burial or
other dispositions.

3. Sec/ians 453.1(gJ and (IJ-
Definitions of "direct cremation " and
immediate burial". The mle prohibits

funeral pro\;ders from requirng that
consumers choosing direct crmaHon
purcase a casket. "'In addition.
consumers choosin immediate burial or
direct crmation may not be required by
funeral providers to punase
embalmg servces. 2M The tenus "direct
crmation" and " imediate bural" refer
to form of di disposition of human
remain which take place without
forml viewig. visitation. or ceremony
with the body present. - The defmitions
of these tenus do not prescribe a precise
time period between death and
disposition of the body, but rather refer

Of COUJ 091! cemete;es ""tUeb do pl'pa".

human reain for burial wouJd be CDnaide
fuerl providen " .nd Ule'!1fDn coven: under the

ndo,
.. Sf Sehon 4'al.

SeOf 45J.4fbJ and 4aJ.IfZI-

-....---. --

..--- c_- A 1. 1 -..-;.... 

,;..;.... ...

t". """."." .... - _..

. .,_._ ._.. _. ..... ..

Ihl! r.ue of immedi..le bural

to the lack of ceremony surunding the
crmaijon or bural. 

4. Section 453.1(gJ-Definition of
crematory The defition of
crematory" in Section 453.1(g) includes

only those persons. parterships and
corporations that both perform
cremations and sell fueral goods. The

Commssion is aware that some
crma tories do not sell fueral goods
snd therefore would not fan within this
definition. However. the Commssion
believe. that 1 453.1(g) is consistent
with Section 19 of the 1980

Improvements Act which limits the
rue s coverage to persons who sell both
funeral goods and fueral services. 270

5. Section 453. 1(mJ-Defini/ian of
outer burial container Burial vaults.

grave boxes and grave liners are terms
commonly used by funeral providers
and refer to containers designed for
placement in the grave around the
casket. The Commission has used the
single term "outer bural container" to
include the various types of containers
which may be used.

B. Section 453.1(0J-Definitian of
services of funerai director and staff'

This tenn refers to the servjces which
may be fushed by s funeral provider
in connection with the arranging of a
fueral. including such services as

conductig the arrangements conference
or plann the funeral servces. It does
noUnclude servces otherwise listed in
! 453.2(b)(4), such as embalming,
transferr remains to the fueral
home, etc.

F, Sec/ian 453.6-Re/ention of
Documents. Section 453,6 of the rue
requires fueral provide:5 to retain a
copy of certain documents which must
be provided to consumers under the
substantive provisions of the rue.
Specifi&aJy. the retention of documents
proYtn requires fueral directors to
retain copies of the price lists required
by the mle, and copies of each
indi\ dual statement of services selected
by the consumer for each fueral for a
period of one year. Funeral directors
would also be rcqui:Ed to make L ese
records available to ITC officials upon
request for inspection.

The Commission s goal in adopting a
recordkeeping requiement is to help
ensure compliance wjth tie substantive
provisions in the rule. As part of its
enforcement program. the Commission
wil check the records of individual
funeral homes to ens e that the prIce

lists and statements required by the rule
;IN' r.nrnpleteo Since most of the

"'s. Seon 19(cJ(1J(AJ ilh.Cora88ion h..
....60....", 

.- --.... '" . . 

._;d:.i.... --i.. ......
"'I dn8 .rui"' S:c:' 5i'
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formation which the rule requirs be
ven to consumers wil be contained on
e price lists and statement of servces
,lectee! availabilty of those docuents
)f inspection wil make it feasible to
.tect rue violations effciently and
IUS to enforce the rule effectively. The
,cordkeepins provision will thereby
.ter potential violators and help
,event the unair and deceptive'
,aetices defied by the rue.
Du the ruemaks proceeding

eversl conceml were expressed about
18 operation of this provision. Some of
1e most frequent were: (1) That the
equirement was burensome because
meral providers would be requied to
tore larse numbers of docuents in
,der to comply with the rue;"" (2) that
he time period for retention of records
.as uneasonably Ions and should be
ubstantially reduced; '" and (3) that the
equirement would unreasonably invade
he privacy of persons arrangig
unerals. 

73 The Commission has
;onsidered each of these crticisms and
laa been as responsive 88 possible. 
:onsistent with the soal of effcient
,nforcement of the rule.

When compard with the version of
he rule first published for public
:omment in 1975. :n. the version which
he Commission has now approved has
! recordkeeping requirement which
IUbstantially reduces the paperwork
Jtorage burden on funeral providers.

27s

PI SH Commenll. Oth.r Crop.. XI-87:
ndividual FW1erallndU8tr Member. XI-13 Stal.
u Local Agency or Offcial XI-e7B; U.s. SmaJ
3uaaneS5 AtJiniatrtion. XJV-a9: IndividWli
unerai industr Member. XI-

PI See Post- Record Comments. Other Croups.
XI-M1,

mSeeid.
110 See 40 FR J:J90 (1975).
1" The most lignificant c:h4n t! in this connection

'.! the elimination of the rtquirement that fuera
providers IIve to each CWtomer (and. therefore.
retain s copy) a IlIp.,at. .'Stateraeat of Funera
Good and Servces Seleced" reui by
I 45.zbJ(5J. The infol1bon which formeny would
nave IIppe.re on th Statement may be

incorporated onto the fil contrct bil or oth
docuent which the fuera provider alrady 
to memorializ saln IIgrmenli with cultomen.
Since IUch docenll would ordy be retiWed
a8 busin... rerds or for tax pu.. the
additiona buren impo by the Cooa il
mia1

Two other chan in Ibe ft na. have
!icauy rew: lb. buren impoHd by the
rerdeepin& reuimenL rLlL .s published La
1915. the rue reuir that fuera pl'den give
out s separte .heel deacrbiD8 the legaJ

reWlments which II fuera provider claimed
conaumen 10 purue goods or lervces.

Th08e diacolW'1 bey. now been incorpraled onto
the price lill and ltatem.at of ,frvce ..lected
eiimting the nee to keep ICparte 
showi compl.a.ce with the pravili01 s.ncL !.
rue no permts fu praviden to COlidat.
certai prC8 inormDoa ooto 008 dot, 

the IJra priC8lilt. Tbll fu prdln mey
cbOO ta u.1 plca for cU.t. and autl bweJ

In response to concerns that the period
for record retention was too long, the
Commission reduced the period from
the year to one year. A one-year
record retention period wi be less
useful than e three-year period in
helpins identify funeral providers who
er ensesins in a pattern of rue
violations or in identifns all
consumers who wnuld be entitled to
reess under Section 19 of the FlC
Act. n. The Commssion has nonetheless
concluded that a one-year record
retention period wil provide an
adequate incentive for fueral providers
to comply with the rue s substantive
provisions and has. accordinsly, revised
the rue to reduce the burden on fueral
providers.

The recordeeping requirement has
not been revised. however. in response
to the concern that it would constitute
an unwarranted invasion of the privacy
of the persons arranijs funerals. The
Commssion views this concern as
unfounded. The rue does not require
funeral providers routiely to submit
records for examation by Commssion
offcials. To the extent that Commssion
offcials obtain any inormation frm the
record of fueral providers as part 

an investigation. such inormation
would be subject to the provisions of the
Prvacy Act"' and Section 21 of the
FlC Act, n. which pro\ide suartees
againlt unwaranted disclosW' of
personal inormation.

G. Section 45.7-Comprehension of
Disclosurs. The Commssion has
included a requirement in the rue that
the disclosurs which fueral providers
must provide to consumers must be
made in a manner which is clear and
conspicuous. The Conuission s goal is
to ensure that the infonnation provided
under the rue wil be presented in a
menner reedily discernible by
consumers.

H. Section 453. Decloration of
Commission Intent In 1 453.8 of the rue
the Commssion clarfies the issues
with respect to how it interprets its rue
on fuera practicel. The Commission
has included these statemenls with the
rue itself rather than only in the
Statement of Basis and Puose to assist
those persons who er covered by the
rue in understandi the scope of the
rue and the obligations it imposes.

First. the Commission declares its
intent that a violation of either the

definitonal provisions or the remedial

provisions of the rue constitutes a

conlai on OD' lit, rath.r lha. to prep." 
..pel. rll8

-15 u.sc: 57
m 5 U.sc. 55 fl'''
-15 U.sc. 5

violation of the rue, uness otherwse
stated. In each provision of the rue, the
Commssion fit descrbes with
partcuarty the ects or practices which
have oCCUed in the past which the
Commssion fids to be unair or
deceptive acts or practices. Thereafter.
the rue descrbes what remedial
provisions. if any. must be complied
with. Ths format is necessitated by the
decision of the Second Ci t 
Kothorine Gjbbs.

'" 

An exampl of where a violation of
either the defitional or remedial
sections would be a violation of the rue
is found in 1 453.3 concern
misrepresentations. If a fueral provider
makes the disclosure requied by the
rule concerng caskets for cremation
(i. e., the remedial provision.
1 453.3(b )(2)), but continues to make
false claims that the law requires a
casket for direct cremation (i. e.. the
definitional provisions. ! 453.3(b)(1)),
the funeral provider would be in
violation of the defmitional section and
this would constitute a violation of the
rue.

Section 453.2(a) deali with price
disclosure is the one exception to the
seneret standard that a violation of
either the definitional or remedial
sections constitutes a violation of the
rue. In 1 453.2(a) the Cummission
explicity states that a fueral provider
who complies with the remedial
requiements conc g price-
disclosur' in 1 453.2(b) is not engased in
the unair or deceptive acts or practices

as defined in 1 453.2(a).
Second. the Commssion states its

intent that each of the provisions of the
role are separate and severable from
one another. If one or more parts of the
rue are found to be invalid by a
reviewing cour the Commission intends
that ,the othe.rRortions of the rue wil
continue \DecL

The th issue addrssed by this
section concern the effect of the rue on
bural insurce and the rue
consistency with the exemptions for the
business of insurce embodied in the
McCarr-Ferg80n Act'" es restated
in Section 5 of the FlC Improvementa
Act of 198. '" Ths section decars the
Commssion s intent that the rue be
inapplicable to the business of insurance
or to acts in the conduct thereof. This
explicit declaration WBS included in the
rule in response to several comments
questioni the effect of the proposed
rue on prearaned fuerals soverned

., s. Se I(B), .upra .t 0018 18.

-15 U.sC.1011..' Nq. (19').
.. Public Law 98Z5 1M SiaL 31.
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by burallnurce. '" The
Commsion s dection of intent i8
included to addss tha88 coneer1 and
clarfy tht th rue dos not apply 
such 81ements and other aras
involvi the bUliness of lnurance.

Effec of the lIule on SIDle LDw-
Section 145.9. In 145.9 of the rue. the
Commion ba specfied a process by
which the states may ohta sxemptloaa
frm par of al of th rue
reuients The pu088 of ths
section is to encourge federa-state
cooperation by permtt eppropriate
state agencies to enforce their own state
laws that ar equal to or more strent
than the trade reguation rue. .. To the
extent specifed by the Commssion. the
role will not be in effect in a state
obtainin an exemption. Otherwse, any
state laws which confict with thie rue
after its efective date are preempted to
the minimum extent necessar to
resolve that confct "'The following
discUlsion fit sets out the basis for the
Commsion s premptive authority and
then descrbes how that authority
affects existi state laws.

1. Premptive Authority. In general. '
federal authority to preempt or overrde
state law stems frm the Supremacy
Clause of the United States
Constitution. .. The Supreme Cour of
the United Statee has cleary
estahlished the priciple tht "state
legislation which frtrtes the fu
effectiveness of federal law is rendered
invalid by the Supremacy Clause."'"
The Cour has also made clear that ths
priciple applies to federal agency

reguations which have the force and
effect of law as well es to acts of
Congrss. 217

More specically, the cour heve
recogned that federal law may
preempt stete lews or reguations to the
extent tht the federa proviion
requis or euthories conduct which Is
incoaaistent with stata Iaw."''I form

-Ccti OD amMd Rul.. Acdn Grop.
XVl7: 811; ath GmP" XV at t.

:wTh pfaa i. iD acc with . parel
proYiuaD in S8DQ 18(dJ of th FI ImprY'lltI
Act of 198 5815 U.sc. 578 not&
-n. Calloa 18 tlWU8 of uy . te 18..

which wo be ..ot by tho ru-daoa UI Sooa D(I(Z infr
- U.s. ConaUtutioa Ar VL c1 2 .tatn tht 

Con.lituden and the law8 of the United Stat..
which .hti be ma. in punuace therf.

. . . .

shall be the IUpn law of the land' . . .
anyt i. the Con.t1tutioa or La.. of any .tata ta
the contr Dotwtbta ..-Pv Y. Capb8 40 U.s 83. 8I (18).
.. s.. ".s Nub Y. Plond8 lDtrai

ColIoa 38 U.s Z3 2t (198): PtbIc Utttt..CoID Y. U.at. StI8 31 U.s 53 
('957) So oJ." 

,.. .. ..'" 

Po Ca .. U.s
113. 52& 
- s. ".. Cud. Y. Ha,. PNblt Un lne

J4 U.s 11I'''

of preemption is refen-d to es "conct"
or uincoDllilltency" preemption. 28 In
Katharne Gibbs, the United States
Cour of Appeeia held that MaUlon-
Moes trde regation rues promulgeted
by the Commssion preempt inconsistent
slate law under treditional notioaa of
confct" preemption.

2. Effect af lIule an Stale LDw. Every
state retes the liceaain of fueral
diors and fuera establishments
includi such subjects as the
educationaL apprenticeship and
examiation requiments for licenseell
end public health standar for handlin
human remainll. Ths enti area of state
reguation remains intact because it
does not conflct with or frstrate the

puroses of the rue. The rue elso
specificelly recognes stete reguetory
limitations imposed on licensees for
public health reasons with respect to
embalming. DI

Some states also have enacted certain
protectioDB for fueral consumers which
appear siar to those in the rue.
State lews exist for example, which
prohibit fuera ditors frm
embalm remain without permssion
(Section 45.5(e)(2)) .. or requi a
casket for crmation (Section
453.4(e)). - At least one other stet.. has
enacted into law a provision which
appear simar to an earlier proposed
version of the rue s requimenta
concerng preselection diclosur of
itemied prices. - Since such provisions
do not confct with the rue, they ar
not preempted or affected in any wey. A
violation of such provisions would
simply he a violation of both the rue
and state law.

Other states have enacted provisions
. which ere dited at the seme practices
as the rue but appear not to eddress
these problema in a maner simar to
the rue. For example, severa states
requi tht fuera providers dIlclo88
- A tederla. may aI ex1ic:ty prpt lIenti ., ca by 118te 18.. il wbcb cu th

fedenl18tute il Ytnn .. b.YtIt "ocpied tJ
Reid." Se ..,. Jon.. Y. R8th P8ck Co .g u.s
511L sa (197). lb. fw rua ao DO
c:t8Iplate th ty at pNpt

11 F.2 at MI. At t.. m tht appal W8 .
prlia1 of the Coaa . Vocuoa 
Trade ReaUan Rul (18 CJ.R Pa 431 wbdl
impaMd obllgtiaDl OD prnte putn tht
can.cl8d with the rwuient. impo by 
5Utle..

_15f SebO!463(aJ(2)(i) aad 43.5e)(l
-.s 19' Staf Reprt .UplV a0t g, at 1%1 ZL 81

nd eccmpaayi taL
-s. .... Wuh R8. Coa A. 111L1

1'- Su, Uld. Co AD (I '-II 2$,5-,-
t1.1(bIf14); an W. VL Ba ot Bmbalm aa
PunM8 D- Rul.. ,. (AI OD (CJ

-s.. ..

g.. 

Md. AD Co af CI I38A (Su
198 k MU. SteL A. 11480l31 (Wft Supp .
1Q11.

F1.. I..I """ 't"" ft'''' rw.. 1tII

their price.. but reui les. disclosur
than wO\i.d occu under the rue
itemiati n requiment-The rue
would not confct with and preempt
such I'guatioDl either. because a
funeral provider complyi with the role
also could comply with the more
permssive state law provisions.
However. in such eeses, fuer
dictors mUlt al comply with the
addltionn reuiments of the rue.

Whe the Commssion is awar of no
stete laws which ar in confct with the
role. individual stetes mey wish to
exercise their right under f 45Z.9, to
exempt their lews entirely frm the rue.

Under I 453.9, the mle wi not be 
effect in a stete to the extent specifed
by the Commssion where: (1)
Appilcetion for an exemption i. mede
bye stete; (2) there is a stete
requirement in effect which applies to
any transection to which the role
applies: and (3) the stete requiement
provides an overeillevel of protection
which is as grat as, or grater than the
protection aforded by the rue. If an
exemption is granted. it shal be in effect
only for as long as the state administers
and enforces effectively the stete
requirement.

The Ccmmssion here offers no
opinon as to whether existi state
laws or reations provide a level of
protection as gie t as or gra tor than
thet provided by the analogous rue
provisions, As set fort in f 453.9, the
Commssion will intead determne the
appropriate relationship between the
roe and state law on a case-by-case
basis in the context of an exemption
proceedig conducted puruant to f 1.
of the Commssion s Rules of Practice.
The Commssion wi evaluate
appropri petitions for exemption
mad.nstate governental egencies to
determe the overa level of protection
to consumers and whether the state
reguetlon is admstered end .nforcd
effectively. Fectors which wil be
consider.d by the Commssion in
determ whether an exemption i.
warted include such thngs as the
mean avaiable to the state to enfnrce
its provision- the existence of any
private rights of ection by an aggeved
conaumer, and the scope and furmat of

-For exale. ma.1 ltates anJy reu .r a wrttnagrent they do not rwui price lilla lbe
wnUeo .gre:la u.y may be in th" for or a
linge (papJ prce fOf aL of the Nnma bOl
CIlalD cb wtth l88tte prien ony far
C8.b .dv81 ite ard aupp1enlaJ Uem Se
"" Su of State La.. md Reeboa ..
.UplV note la6 et App m- Any 
provide ite 10 comply with th N1 _.
woul prde th diOlW' nqui by 
5111n.
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require price disclosures to fueral
conaumen

Only state governental entities may
request exemptions frm the
Commssion s rue under 1453.
Funeral provide.. may not use ths
process. The determation to grt an
exemption to state law wi necessly
place the priar enforcement buren
back onto tha state to enforce its
provision. Such a decision should be
made solely by the state entity involved.

IlL Altemativee ConsIderd
Durg the coure of this proceeding

the Commssion carfuly considered
several alternatives to the final rule
ultimately adopted by the Commis.ion.
The.e options fall into three general
categorie.: (1) Alternatives to the
adoption of any rule: (2) specific rule
provi.ions which were ultimately
rejected by the Commission in any form:
and (3) varations of rue provisions
which wer included in the final rule.
The most sigcant of thooe
alternatives considere which fall into
the thir category have been discud
in Part U of ths Statement-

The alternatives to the adoption of
any final rue which were considered by
the Commssion include: (1) Tak 
action: (2) issuig a nonbindi industr
gude: and (3) i.suig a model state law
for consideration by the states. The
alterative requiments which the
Commsion considered but did not
include in the fial rue were: (1)
Prohibiti fueral providers frm
removi the remais of a deceased
without authorization. or refusing to
release the remains of the deceased: (2)
prohibiti fueral providers frm
employig certain techniques and sale.
practices to steer consumera away from
inexpensive fueral mercandise: (3)
prohibiti fueral provider frm
engagi in concerted activity 
thats or boycotts aied at other
fueral providers; and (4) pertti
fuera provide", to use a form of
package pricig with declation crdits
in lieu of itemied pricing. Each of these
alternative. wi be discussed below.

A. Alternatives to Any Commission
Rule. l. Tak No Action. Thughout
the coure of the fuera rue
proceedin, one option considered by
the Commssion wss that of taki no
action. e.. terminating the proceeding
without issui a rue or other
guidelines. Ths approach would
e.sentialy have matained the status
quo. Thus, the pricipal benefit of

adopti ths option is that it would
impose no compliance cost. on fueral
provide"" since they could continue

.. 58 Seoa D. .upra

their exiti practices without change.
In addition, th COe would not have
requird the expenditur of any fuds to

enforce a rue.

The Comssion has concluded.
however, that these benefits 
.ubstantialy outweighed by the costs 
consume", arsin frm the Unai and
deceptve practices cuntly engaged 
by fuera industry members, costs
which would contiue unbated if the
statu quo wera maitained in 
market The practices descrbed in
deiail in Section IT of th Statement
cause consume.. to pay hier prices lor
fueral goow. and servces because

luneral providers ar inulated from the
need to set prces competitively, and
cause consumers to purase and pay
lor items which fueral providers
misrepresent 8S being required by law
or cemetery regulations. These and
other practices prohibited by the rue
result in substatial injur to consumers
injur which ca be eliated at
mial complian cost. under the

, provisions 01 the rue. - The
Commssion bas concluded therefore.
that thre wi be a signficantly grater
net benefit to society if it issues the rue
than if it taes no action.

2. Rely on Industr Gwdes. Under ths
optioJ! the Comm..ion would issue 
volunta trde practce gudes intead
of a bindi rue. Ths option was fit
considered by the Commssion in 1976,
when two industr trde a..ociations
petitioned the Commssion to convert
the ruemak proceedi into one for
the consideration 01 gudes. "' The
Commssion rejected ths petition.decl to decide what type of action.
if any, was waranted unti it had an
opportty to review the evidence in
the ruema proceedi and mak,
fidi ball on that evdence.

In pa..in the FI Improvements Act
of 196 Congs. permtted the
Commion to issue a fuera rue but
speccay encurged the Commssion
to consider wbether the goal. 01 the rue
could be acheved thug voluntary
gudelie.. ..

-The be.fits and COtl of iSluirn . role a
descrbed in 10m. detail in Seon rv. infra
rBenefila and co.ts. Bnd Other Effect. oC Rule
PrvillioM). Th. re.SOM why ex..tin practices
caU8 conaWD8I injur ar ducbe in detail in
Secion U. supra

-Pwtitioa of Naticm SIleced Moda &-A-
zz The P8Utt ... jo by th National FuneralDireta A8ti

- Letter fr Cw.. A. Tobin to o.V1 Q,Mur AUam.y for Nation Seleed
\4onici (Aplo. 19'). Sa 8i 21$-1-1. .

.. S temt of CanlJlman Brovhil. 12f CO..
QI- l-"a-ld.iI" f! May 2:. 111111

After reviewi the rolemaki
record. the Commssion has concluded
that volunta industr gudes are not
an appropriate solution to existing
problems. If gudes containig the rue
substantie proviion. were adopted

and complied with by the industr.

essentially the lIe compliance costs
would be imposed on the industr .s

would be impo.ed by the promulgation
of a rue. Th major "benefit" in such an
instance would be the public savigs
which woul acce frm not havi to
expend resoures to enforce a rue. 30
Adoption 01 ths approach however.
would not ensure that luneral providers
would comply with the gudes. and the
benefits to consumers would be reduced
by non-compliance. Clearly, if all
providers complied with guidelines.
c.onsumers would receive the slime
benelits that the rule will provide. There
is no 88surance. thougb that voluntar
!!ides would substantially alter the
business practices of ths market. since
comments by indlltr members on the
ruemak record clearly show tha t
lttere is no consensus among fueral
f'rovide", on the need La revise their
cuent salom tecques. '" It is the
Commssion s judgent that voluntar
gudes, absent such a consensus. would
not be complied with by signcat
numhe", of fueral providers. '" The
gudes woul therefore, not provide the
net benefit. to consumers which would
be provided by issuance of a rule.

Guide. might also offer the benefit of
,orne flexihility. givin opportunltie. fOT

experimentation with. among other
things. different disclosure Cannats.
Gjven the lack of industr consensus on
the basic issue of the fairess of several
major indua practices. however. this
approacJs not seem practical

3. Rely on State Action to Corrct
Abuses. A third approach to corrcting
fueral industr abuses would be to

await acton at the stat level. rather
than to issue a lederal rue. Ths
alternative ha been suesested
repeatedly dur the ruemakg
proceeding, usually in conjunction with
the expression of. beliels that existing
state reguation is adequate to correct

JOThs savingll woud be off.et somewhat.
however. by !.e C08b! attbutable to gudeline 5e1l.
enforcemenl by indulrr memben. In Usbt of thill.
lbe CoaulioD hal concluded th.t thill' would- nol
b8 . ligcaDt reucon in net enOl't co.11
to lOety if th RUd.. U' aore acvIIJy.

- s.. 

g. 

SUD of Po.I-Re Commenl.
on FunllDlLtr Prct ru XV. 81180184
fComenl8'i oppotion 10 manlor ile Uool
-The mull mil b8 to jpve aD unai

comp8UIt" advanlall 10 fuJ prde who
chos nol to compj with the gudeUna.
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whatever abulel might exilL'" A
propoal to the Commlion by leveral
major inustr trde euodetio"" in
198 aI reflected preference for Itate
level reation. That propolal conlilted
of a let of model laws which the
propoe1' sugested he issued by the
Commuion for volunta adoption 
the Itetes.

The Commslion recognl tht Itate
action to colT existi industr
abusl, if IUch action were tan. would
have ligncat benefits over reguation
at the federal level. FIrL it would
allocate al fueral industr regulation
to one level of governent (i. e.. the
state). potentially allowig economies in
the COlt of enforcin reguationa.
Second. it would simplify the
compliance buren on fueral providers.
by givinl them a linge soure of
gudance for answers to their questions
about their reguatory obligationa. Third.
state reguators should be able better to
keep abreast of non-compliance in local
areaa than the Commislion, and thus
should be hetter able to enforca rul

provisions with maxum effectiveness.
The Commission is concerned. 

however. that state reguation in the
past bas not addrased the problems
which he Commslion ' s rue is designed
to corrct. A review of state law
submitted to the Commssion in 1978 ""
and another review conducted in
198 - indicate. while there has been
some improvement at the state (evel
since the proceedi commenced. that
most states bave not moved to enact
requirments comparble to those whi1
the Commission is adopting, particularly
in the ara of price disclosur. --The
failur of state fueral licensing boards
to enact reguations requing itemized
price disclosur is not surrising. given
the fact that most state licensing boards
ar dominated by fuera dictors who
ar liely to sbar the trditional view

of the major trde associations that
package pricig la a perfectiy
permssible practice. no Reliance on

- Se. (I.

g.. 

Sum of Po.t-Recrd Coent-
XV. 811Z28 (adeua of 8Xtt .(altr

"'-

""oe "Cdu (molawl aa
tnttI.ner (0c 8. 198'- Vl7.
- s" Conaer Pedention of Amerca. State

St8tutea RuJu and Refiat101 Afectt Fuerl
Ptcbcell. AU. Ex 7 (19'1.

- Se CA Suey of State Laws and
Reationa 6upm note 165 al Appendi m- TheCAS lltudy t. b..ed. il pu OD a '1I1! 01 atate
18.. conducted by the .ta Url9/ an
submned for the re il Pr/ IndWtr FT

"" 

Rulemng H-- &to", thSlbc 01 Ovigl an InWlIi". of thff

:;.- 

Wm. on m,.,.rall an Forei8f Comtnlln:
Zd Se 141-'" (1_

- 51 Iet and aGCpayi Dale 9S SUp!f
""Unti l"dy. virty el of the .tlliellce.ift bo mebe we1iMd fu..1

state laws would. therefore, not fuly'
corrct the signcant probleml
identied in the reord in thia
procedin. Nor is there any evidence
that states wiJ be liely in the near
futu to enact such provisiona. The
Commssion thus rejecta the notion tha!
promulation of any rue Ihould be
delayed pe action by the ltates.
The effem of cut industr practce.
on funeral COnlume", ar sufdently
seriOU8 that action is wammted now.

It sbould be noted. however. that the
role provisions presently being adopted
by the Commission can serve 8S a model
state law. Where states act to pass laws
which meet the minimum level of
protection for the fueral consumer
established by the role. states may
secu exemptions from the operation of
the role. Section 453.9 of the role
establishes criteria which. if met. would
enable states to obtain exemptions from
the rue. 311 Once the exemption is
received. the Commssion s rue wiJ not
be in effect in that state as long aa the
crteria contiue tb be meL

B. Alternative Rule Prvisions. The
version of the fueral role published in

the initial notice of ruemakig
contained four sets of provisions which
the Commssion has considered and
decided not to incnrporate in the final
version of the fueral rue. Those
proviaionl are descrbed here. with an
explanation of the Commssion
reasons for deciding against their
issuance.

ol' Consumer Federntion of American. Stale
Statuln, Ruin and RI!IRItDN Afecting Funeral
Prctice Ad. Ex. 7. In Ih. 1881 seen! yearl. the
Confenmce of Funenll Servce Exmining Boardl
Ital be encoagznlllh. appointuumt of " 'ay
membe to fu bOllrd AI a reult. mo.lstalelicein bo aow heYe "lay" reprentative8.
1I1Ihouah oay two 1lIIIIea haV8IiC8in boud
where fueral diretor' ar nol the codtnllna

IDjorly. Se HtHnnp on Fu".m/lndwtr. 8upm
Dola 30 al Z528 t'II.limony of ROYIIJ Keith Pell-- NF

Mem of 818111 IlceliDl board are in lIanyilllal1 cb beUH they 111' rnedindualr 1888l il thetr counities aad IIlaleL A.
I. the aJ tead to be *cUM in trdeU8tiDl Puaen dion whD ha.. lled II'

otfceaI.... au D8liona fwlnd8UIad0 h8f ai 

.. 

a. .lahilla8i1
bo mebe SI 1m Sla Rert wpm note 9.
at 133-138 WbJle pe nrew I, nOI inherdy II
connlct of inte,,1 or nllClly bad policy. il doeaaU8t thai the .tale board. IU likely 10 ahare
many: of tl bnic value. and opiniona 01 the
indul1 italf. Wht.ht alaCe board II", thu.likely to
be IICCiYI in enas r"altoD8 aRliinsl conduct or
pl'ctiCI whcb th i.dulr aJ condell (eo.

g..

re fa rei.. a boy. ob18in pouelillan of
boy wtthou penia; or IlHnlation il i."..I;..

!" !-: 

==::a ;n : 1l:i:;in - ""..umer
priemllhOM pl'cn whi th iDdU8t. a8 II
whol- coadnn

III SeDI 4S ..ad th oxemption pro 
etlabUah ar dine in ID detlliJ in Seion
1I(I)(2J. SUpfT

1. Unauthorized Removal of Remains
and Refusal to Release Remains. In the
rule origially proposed by the
Commialion, fueral providers would
have been prohibited frm obtaining
custody of deceased human remains
without permsaion from a famy
member or other legally authorized
person. They al80 would have been
reui to releaaa remain to a famiy
member or other legally authoried
person upon request. whether or not
they were owed money for 8ervr.p.
provided. 3IZ Both provisions were
proposed to addrss practIces which
take advantage of consumers ' strong
reluctance to move a body once it is In a
particular funeral home. even if the
consumer might prefer to clo business
with a different fueral prnvider.

In recommending that the Commission
prohibit the unauthorized removal of
rem:lins from the place of death. the
rulemaking stalf cited instances in
which funeral providers acquired
possession of a body frm a hospital or
nuring home without permssion from
the relatives, obtaied a body because
the provider also served as the r.r"""ner.
or because a provider misinterpreted a
call for information as authorization to
pick up the body.

The probibition on unauthorized
removal af remains was intended to

ur thanne fueral provider who
received the body initially was one who
was acceptable to the family or their
representative. The prohibition on
refu&al to release remains was intended
to er.sure that 8 funeral director could
not prevent dissatisfied customer !rom
mOVIng the body to a competitor. should
they so desire.

The Commission has concluded.
howe"e.! thitt the practices describedabwu not widespr.ad and that there
ar sufficient safeguards in state law to
protect consumers for these practices.
Unlike other practices addressed by the
rne. these practices are wHely
condemned by the industr and contrary
to law in most states. 314 They are the
tye of conduct which consumers. an
likely to complain abou and
consequendy trgger state enforcement
action. Barrg such practices in the role
would contrbute little. if anythin, to
deterrng such conduct. Consequently, In

UI The prvisioru ant lei out al 40 
Ped. Rt!. 

(19751 (Notice af Prpo.ed Ruiemaws. Section
4S3.2blJ and were supported by the staIf. after
mtnor rei.iDN, in the ruie verlion appar tn the
1978 SlylT Report. lIpro nole 9. at 17& and 20

,.,

IIISf dillJon in 
Pm U(A). supm

11'191 Sta Report 
supm nOI. ii II. 17&17. 

I.. See Repo of JIidfDl 
Ofce. supt nolIIII

S9.
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view of the smal number of abuaes and
the availability olother adequate
remedlel. including such provisions in
the rue is not waranted.

2. Mercandise and Service Selection
Techniques. The Commission haa
considered and rejected a number of
related recommendations of the
ruemak sta "' which were intended
to reduce fuerl industr abuaes regati the manner in which fueral
providers presented caskets. as well as
other merchandise and servces. These
provisions would have required that
fueral providers:

(i) Display their thre least expensive
caskets in .the same general manner 8S
their other caskets are displayed: 311

(ii) Disclose that their three least
expensive caskets are available in
different colors and arrange to obtain
caskets in those COIOfS upon customer
request. if the caskets can be obtained
wi thin 12 hours; 318

(iii) Not discourage a customer
selection of leos expensive merchandise
by disparagig its quality.
misrepresentig its availebility, offering
defective or soiled mercandise for sale,
or sugestig that a customer s concern
for price reflects lack of re.pect for the
deceased. S.I

IIITh, pIliou WV Nt out a. 40 FR 
11""1 (No... ofPr-- Ru!l46.4), and
exart (or QD DOte beow. .81' aJ prMd
with IO reD1 il t. 18'8 Sla Reprt 
not." 8130--

IITh. pr.ia: we. died 8' th practiCl of
fuer bo Dot dlaplayi tbm I...t expeDive
cuket(.) il tb8188 ..l8Coa ftm.. mo.t oth.,
cuke'll to diacur pur.. 01 .uc mucandi
by aU but. the mo.t pei.tent coD.wnera A number
of lurey.. and othll evdenc. Ihowed thai
inexpenliva caekeb ar of not .baw in the
main ,eJection rom..s. fl.

,. 

CommeaUi oi Maina
PIC. il14O II (anth 0lU8 fuera bam..
failad to dispi.y I.a'i exve cuet); FI
Surey oi PUD..1 Pren in th. DI.trd of Columbi.
(19741 VI- (14 out of38luer bomieiJed to
ellplay le..t aJqve c.l): K 8\am.
Maryland CUftWD. n-U5I K Stale Florda
cOnlwner. I11.. 1b nici Aba lDd!cate
thi un Pl'ctiC8 wi be au ia pf88Dti
mOlt coftumen frm th.I...1
expl!.ive cu.eL A NYG II of 127
conlume,. found tht ony Z8l'aU that therw
mit be cuets a..aibJ. bed8. mOM they laW.
and only 7 oi th.. rnpondab a.ked if anyt
1M' expeD8.. w.. avaible NYC Ex 1 (N..1& 

1.ITheN we, 1011 evdaC8 of fu prida
:ntentionaUy dJ.playt iDex:peD8.. CIltuUi in .
damase condition 10 dilcour their pur...
lnslance. were cited ollnnpnlive ca.ketl with
aill Ihowt Itrw lticl out. and wUn linng

Thai were wom or ripp.s J. Pap. Caorna
fuerll bomB employ.. Tx 71. s. aiM) 

Mee. former WIICD8 ca....1 sanm II-18. al
5. Bul.. R.butt of NSM X.. (Q-): Reballel of
'/A. X""I20

III A Dumbe of repa OD th rerd incate (bel
pur.. of lDexpm caet8 )W. 
diacwq by I'fer 10 tb.. .. '"..
eIuet.. or '"apa. bo" s. .... J. CrwlO
lndiau CD. n-1t3 W. Tro Ne
Ie". COWD. IJ J. Sqn. M....cb1lu.

(iv) Refrain frm using any sale. plan
or compensation method which
diticoursges salespersons frm sell
sny goali or services which ar oUsred
for sal. ".

The purose of these provilions was
to prohibit sale. techques which
aUsmpt to sxploit a cutomer l gref or
desir to show afecton for the
decealed In order \0 manpulate the
cutomer into the puraae of more
expensive mercandise. Tha ,
Commssion has concluded. however.
that the provisions would not
necessarily provide consumers with
signcant benefits above and beyond
those provided by the inormation
disclosure provisions in the rue. Those
provisions requie fu inormation about
a funeral provider s offeris and prices
to be disclosed on a generai price list,
casket price list. and outer bural
container price list. Such disclosures

,.ould let consumers know what
mercandise and servces the fueral
providers sell. Includi the thee least
expensive caskets. The-Commsion was
concerned that the provi.ions seekig to
regulate oral representations would be
difficut to enforce.'" In addition. the
Commssion felt that the provisions
.inllng out a fueral provider s the
least expensive caskets for .pecal
tratment could resut in sigcat
compliance COlts without ensur that
the goals of the provision were met. In
parcuar. the provisionl could have the

coDlumer. n Z2al 3: C. Mol", lew. conall.
n-1& Simary. fue,.J direton eppe to bave
attempted to diUl81 cration by reerr to
thi Corm nC m.poilioQ aa "dipoaa" s. 1.
Smith Caorna IlUdeot. VJ. al 7; E. Marp
author. Tx 96. The varOU way' in wbleb caftcerD
for price mit be dilCSed by fu pmvidll
ar dncbe seaeray il the 197 Staf Repo
.upra DO_It al 

-The evda lacat8d tht . Ce. of 
bam il dien pa of the cotr U8
cop8boa "".1D wbich li p.y CO tha 

of r. ao.. 

-,. 

.. C&a.. r. ho
8Iploy 'h 73 K. Ma Caomi dt aD att. 'h 877: K Sn N..
Yon. fu di. II14L HoWf. II8
delate th prlia &a lbei 1111' ri..
rue bue \lpo tbvt.. thi tb.l.te
iDoi.. a/ th pn"" uu th lock a/ 
thi il pruc Il.t CG intu did DOt
W8t th prlloa , iDoo il tb rW 58
18' Sla K8 .UfJ 001811 at 33. 

Commoa .. ft tht lbe pr I. DOt

apprpria" for tnusion in th rue.
D'The provi.IODl ba the dilpasemenl o(

mercandi.. or a concem for COla WII nol bate
on deceptioo. but uneiman AI a rnwt. II wa. nol
po88ibl.. to pntent the abUM Iiug affe!:ve
diacolW .. wu th ca.. with oth.. misrtaUCI .ddr by tb ru s.
S8oD D(B). -pm EnOlt would b8va
depd8 8Dly up ca complail'" whch
woul 11.. ma 8Dont dic:L Pu. th
1C'P of th pron W.. IG "qu .. 10 nil..
.eri0U quti .be fu prYi 
bave an adeuate tmla oilb 
probe by th nd...

adverse eUect of fueral providsl'

choolma not to sell certain low-price
caskets which they cWTntly made
available to customers. The Commssion
hal concluded. therefore. that reliancs
on rue provisionl de.igned to stiuiate

inormation disclosur is the most
effective way to ensur that consumers
have a bona fide opportty to
purase 10w-Clt caskets and other
mercdlle If they so desir. 

3. Market Restrints. A1 origialy
propoled.'" th maret restraints
provision would heve made it a rue
violation for fueral providers to
rohibiL hider, or re.trct other persona

irm (1) offeri inexpensive fueras;
(ii) enterig into contrcts with groups
(caled "memorial societies ) which
assist their members in maki fueral
arangements: or (iii) price advertsmg.
The provision also would have requied
fueral providers to place a notice 

Bny advertsing or promotional
materials advising readers that fueral
home prices vary considerably and that
price inormation is available over the
phone. Tha intent of ths provision was
to eliate practicel designed to sts
vigorous price competition.

The Commssion has determed not
to include a meeket restraits provision

in ths fuera rue. Any such provision
would have to fal with the litations
specied by,Section 19(cJ(1)(BJ(Ii) of the
FTImprovements Act of 198. ..
Section 19 permts the Commssion,only
to prohibit or prevent the uae of "thats
or boycotts" by fueral providers
againt other fuera providers. In 1981.
the Commssion published a revised
version of the provision which was so
limited. '" To comply with Section 19.
the 1981 version of the rue did not

cnnla!'rohibitions on the use 

dlsJUement or black.ta, or the
misus of stats admstrtive or judicial
processel. Morever, Section 19 lited
8uch a pl:vision to acts and practices
dited agait fuera providers. The
.cope of Secton 19 did not extend to
other persons who cnuld be aHected by
fuera providers ' market restrain
practces. UI such as casket wholesalers
or body pick-up servces.

After receivin comment on the
midied version of the market re.traints
pr:Jvision proposed in 1981. the
Cummssion has decided that its
inclusion in the rue is not waranted.

- s. 40 Fed JW 3I (1915) (Nali of
PrpoHd Rul41 _em ..

.. PubUc lAw II '1 SleL JI. 15 U.sc. 51.

DOle.
- S. 48 PR 89 (1981 (Notice of PnbUcaHou of

Revse 2rpo Rule an Notice 01 Oprtty 
Comm8lt. Se 4U4).
-s. Sa0n 19(c)(tl(BKU)' 15 U.s.c. 57. DOtL
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One reason is thai the coduct
proscrbe In the prsion was, 
lited alady agait the law. Since
the Commssion hu the authority tobri Individua actons againt such
violations of the antitrt law, addi
such provisions to the rue would be
superiuDU In addition. much of the
evdence to support earliar verson
related to ahU8es which could no longer
be coere by the rue under Setion 19.
II related to actvities which ar not
thats" or "boycott" or to actvitiesdied ageint persons or entities
other than fueral provider. '. The
Commssion fids tht the acts and
practices descrbed In the record which
fall within the litations of Secion 19
do not warrnt 8 nUB provision.

Whila the Commsaion bas chasen not
to Include a "market reatralnts
provision in the fial rue. it wishes to

make clear ita resolve to proceed un a
C88&oby--SB basis 8 ainst any such
futurlr activities. The record contains
allegations that boycotts and other
concertad actvity may have been
directed at entities atteniptig to entar
tha fuara market Bfd offer non- ,
traditional servcel, such 88 dict
disposition. D'J The Commssion
encouragBl IndU8tr members,
consumers and other to brig such
Incidents to its attention

4. Noni/emized genera price IisL 

1981 the Commssion received a
propossl frm two fuerl dictr ""de
associations for an alterntive version
of tIe rue which would be eccepta ble to
their memberships. '" The proposal wa.
riot accepted. however. by NFA. the
largest fuera trde essociation. The
proposal wes supported by .ome of the
Commssion s .taf. .. A centr feature
of the propo.al was lis price diciusur
provision. whch gave fu prvide..
the option no to quote .eperte prices
for the Individua good and servces
they .ell

Under ths proposa, fuera providers
would have had the o"tion of listi
their fueral arangements by packages,
with each package stati a price and
Includi a descrption of every fuersl
good or servce it contained. Funeral

JW5f197 StaR Report 
8UPro nole 9, 814025.

11' 197 Sta Report. supra note q at 4znZ8.
"Letter and attch Comment. David C.

Muron and Dan.1 P. OppenheLm attomey. for
N8tiOD Seleced Morci an La C. Willams
Sr.. 8tt)' for N.t1OD Pwl Dto,. and
Mord8 ANti XV (M 23. 198).-Staf'lIt1au an tb. fwnJ ru..
XV. U.. 2A 'IIt..- of AJbo H.lVor.
DtI'. au.u 01 c.-- PIIKt (Mar 19,
198). XV Ex A. But.. Meru frm 1.
l)rll'i8". I" Dtrw",. 9u"'..11 rr Ctl!l

',"

Prlltoa Ull. Z8 111). xvZ (remmll
dul tb CoIl DOl .dopt Ib propoll.

providers who chase ths option alIa
would have had to prepare a crdit liaL
which would have separately -

indentified the fueral goad. and
servces In the packges and would
have shown a dollar amount which
would be .ubtracted frm the package
price if a consumer decled a partcuar
fueral good or fuera servce Included
in that price. Ths ''package with crdits
list" proposal would heve afatively
informed consumers of their right to
decle.

In opposing this altemative disclosur
fonnat. many consumeJ' and consumer
group. arged that .anctionig package
pricig would encourge consumers to
contiue purasing packages:aalndeed.
.ome contended that the altemative
would have the effect of establi.hing the
so-called "traditional" fueral a. the
standard or norm.

After careful con.idertion, the
Commi..ion rejected the propo.al and
adopted itemition Instead. While the
Commssion Is awar that the proPOlal
would have ensurd .igncantly greater
opportunty for choice than present
industr practice. permiL the

Commission was concemed that placi
the buren on cnnsumers to
affrmatively reject goods and servces
bundled" by fueral providers was

inappropriate given the consumer
unique vunerabity and dependence on
the funeral diector for gudance. The
package with crdits list" format

suggests that the consumer who wants
less than a fu fueral must choo.e
someth other than "norml." wheras
the itemistion format legitize. the
concept tha t each par of the fueral i.
somethg that i. afatively chosen
by a consumer. Furer, In view of. the
traditional reluctance to "barai" or
negotiate" prices when aran a

CuneraL stemm In par frm natual
reservations about the propriety of price
concems when ar a fueral for a
loved one. putti the consumer In the
position of decidi how to .ave money.
ra ther than necidi how to spend
money. is likely to have very dierent
results. In ahorL the Commsaion
decided that II was nece..ar, in light of
the consumer s unque position and past
industry sales practices. to remove Bny
vestiges uf "packagig" wbich would
suggest to consumers what was
appropriate.

U8SH. e.9.. Rebuttal Conuruml ofNRTA/AA.
fli XVII-23 (Mey 13. 198r. Rabullal Coenl of
Nesi ADA/CA XYl&. 8130 3Z (W 13.
198'.

)II s.. ..,.. Rebullal Comml of NRT AI AA.
lupm nole J3 811D.

In ac;dition. allowi altematle
formats would Inbit the consuer
ahility to compar prices, one of the
goal of the rue. Under the itamition
proposal adopted by th Conuion.
every fueral ditor i. requi to
bave a relatively standard price IisL
which ca be U8ed to give prices over
the telephone or which consumers 
obtai frm diferent homeL" Under
the package with dection proposa
some funera dictors would hav..
itemized lits, whie other wod have
package-with-cdits IitL mang
comparison shopping mare di!:L

Finally, itemization is more consistent
with the trnd in state laws and with
trends in the industr itself.

The primary benefit of the altemative
price list would be a possible reduction
in compliance costs to fueral providers.

Thi. reduction might be possihle

becauae it would take le.s tie for tho.e
funeral providers who curtly quote
peckage prices to prepare tho
altemative price list than to prepae a
liat with separate prices. However. it is
the Commis.ion . judgent tht the
burden of prepar itemized price Ii.ts
is itself quite low '" and thai th..
incrmental aavis in compliance co.Jta
frm alowi use of an alterntie price
list would be minime!. 

The trad a.socia tion. supportg the
propoaal .1.0 believed tha t the ' 'package
WIth crdit!" proposal would enable

fueral providers to contiue using a

graduated recovery" .. approach
thereby avoiding the itemiation
alleged effect of raising price. for low-
cust package fu.-,erals. As di.cussed in
",ore detail in Section V(B), infra.
itemization does not preclude
grad d recovery" and it "il notoeoey result In higher pricea Car

low-cosl packge fuero!..

au Of caun ft1 diON may offer
peclqn in addition II iterJi;;ed price !.... 
di.cu.Hd infra.

- Pouiuly .. e re.u11 uf UU tncre8i nambe of
.tal8 8D 1 1iti" who ar reui jlemlicm

ef DOl. 96 .up the pet811 01 d1on ua il8mi1J h.. iDcr.. OYer th
1..1 fiee y.lI. For IImph,. in 1m.. 74
fueral d IDI" u,ed wrt or bi tUtU prci Se
197 Prfe..ionel Cen.u.. supra note 114. In 1I,i5
the number of fueral dltol" uUq unit bt-UWI
pnclI$t had drpped to 65 See 1.6 St6bati
Ab.trcl. .upro nole 31.

u. Se d15C..ion of co.t. and beneft for pri
diaco.un proviliQf of rue in Seoa IV. infr

:s The proponentl of lb. .hemalift pri 1i.1 aJeo
1r88t1led Iht it wod benefit CO8W1I 
lower co.. for fun eremenlL Howewr. th
benefit '" I. bell upon Lbe view thlltem
pricu .re higer than pack."" prien. Tb.

Comm re)et. .ucb e Y1ew for-Ib nt80
5teltt in Setinn V, in.fm.

18 For a mOnl detaed diec..ioa at"grled
IWvery" MH Setion V(B)(81. Infr
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IV. Analysis of Prjecte Benefits
Casts. and Effecl8 of Fuera Rule

Tha aactlDn provides a aumar
analyais Df the coall and benefita Df the
individua proviiDns Df the fueral rue.

Each proviaiDn Df th rue ia deaigned toadd parcuar abnses rafleeed in
the ruem rerd As a reaull. tha
prviiDns Df the rue 81 IlUely
aegeble fr each Dther fDr puDaes
Df analyz ita prjacla beneflta, coats
and effect

The costa and beflta of certin
proviaiDns 81 interrlate hDwever.
The interrlated proviaiDns ar:

1. SetlDn 453.2 which requia the
disclDaur Df pricea Dn an itemied besi.
and 1 45.4(b) which ensura that
consumers ca purase on an itemized
baaia:

2. SetlDn453.3(a) which prDhibita
misrepresentations concerning when
embalm ia requid and 1 453.5 which
requia fueral providera tD Dbtain
priDr approval for embalmg:

3. SeDn 45.3(bJ which prohibita
miareprelatlDns cDncem the legal
reuimenta fDr pursin a casket for
::matiDI ar 1 4534(a) which prohibita
fueral providera frm impDSin that
reuiment themaalvea:

4. SeDns 4S (cJ thus (f) which
.ddraa ather miarepreaenlatiDna and

50 SeDn 45.8 which impoa.. a""rdin reuiment.
The cData end banafill Df the.e five

puupa Df prvisiDns wi be dised
together.

A. Setion 453.2 (price disclosures)
1nd 453.4(b) (optional purchases).
These pDrtona Df the rue address
'ueral industr practices which prevent
:onaumers frm aelectin a fueral
lome on the basis of the prices it
:hargea and frm aelecti dierent
'ptiDna fDr fuera arngemenll Dnce 
.he home. MDat conaumera dD not get
,rice inDrmatlDn over the telephDne,
Ind in 80me instances. consumers
:anot get price inormatlDn ovar the

elephone even when they aak. "'Yet
:hoo8in a fueral home is a serious
lnanal decion. aince consumera will
lot chBDe fueral homea DDC the
unera dltDr haa taken poaaesaiDn Df
he body. If price inDrmatiDn is to be
,btaied priDr to aelecti a home. 
nust be obtained quickly since the body
nust be moved 600n after death.

The record also indicates that after
:ansumen have chosen a partcular
uneral providel'. the practice of
package pricig" makes it diffcult or
mpo88ible lor consumers to seJect the
ype of fueral option which mDst suill
heir needs. The package price does not

an s. d1aa in Par DIAl. :JUpra

discIo88 the individual prices ot the
arrangement' s compoents. or even that
the arrangement consists of dlscrete -
components'" Many fueral providera
refuse tD aell Dther than a complete
fueral package 8Id refuse tD give
consumers a discount eveD if the
conaumer deaira not tD puras all
items in the packge.
The fact tht co08umera failtD obtain

datalled price inormatlDn before
selecti a fueral provider and often
cannot get such inormtion even at the
fueral hDme tends tD inaulata
individua fueral providera frm prica

cDmpetitiDn. The lack Df competitiDn
suggests that the overall level of prices
in the fueral industr ar higher than
they otherwse would be in a properly
functionig competitive market.

Moreover. the refusal to sell on an item-
by-item baai. In the fueral hDme limits
consumers ' options and forces them to
pay for itema which they might refuse tD

purchase if given the opporlty to 
10. ..

1. Benefil8. The rue benefill
consumers by reducig the economic
injur reaulting frm the aforementioned
practice.. 11 does so thugh a twofDId
approach Firt. it alert consumera tht
prica InforatlDn ia relevant and
availabla at the crtica mDment Df
chooain a fuera provider, and ensurs
that consumera ca Dbtai aufcient
prica 1iDrmation tD comparsDn shDp
among dierent fuera providers. The
telephDne price diclDsur provision
(SetiDn 453.2(bJ(1)) requia that fueral
providera make price inormation
available over the telephone. The
provisions requi itemid
inormation on a general price list
(Section 453.2(b)(2)). casket price list
(Section 453.2(b)(2)), and outer bural
cDntainer price list (Sectun 453.2(bJ(3J).

provide a relatively unfDrm fDrmat fDr
tha inDrmation which wi be given to
con.umera over the telephDne. fuer
facitati comparaDn shDPPin
Comparaon ahDppin will help
stiulate price competition among
fueral providers. thereby better

enablig CDnsumers tD get tha maxium
benefit fDr their money.

Second, the rue gives consumers In
the fueral hDme an DppDrtunty, tD

consider variDu options and purase
only those items they desire. The
itemized price lisls disclose the costs of
different goods and servces, making
such comparisons possible. Itemized
infDrmatiDn alsD would be made
avai1able on the itemied statement
requied by 1 453.2(bJ(5J. Ths

-let a. now 75 an 8Cpayi texL
-ld. at note 78 and 8ccmpayina text.
-td. a' DOl.. 9Z1OZ d accpurtns lexL

inormation would allow cDnsumers tD
see the totaf coat Df the itema they
tentatively have decided tD purhaae fur
a given fueral 8Id tD evaluate them in

conjunction with each other. Section
453.4(b). the "Dptional purchase
provision. ensurs that consumers can
make nse of such price inDrmation by
maki a decsiDn to decle items
which they do nDt wish to purase.

The CommssiDn anticipates that,
these provisions will reuce economic
injur thug both a short term and a
long term effect. In the short term. the
grater esse with which cODsumers will
be able tD Dbtain price inonnation for
puroses of comparson shopping should
substantially increase the number of
consumers who do 80. J41 This in tur.
wil create a pressure on fW1eral

;Jroviders to price their products at
competitive levels in order to continue
"eceivi business from consumers who
omparilon shop. Even consumers who

dD nDt comparsDn shop wil benefit
frm thia overa tendency toward lower
pricas. In additiDn. al consumers will
have the DPPOrtty il the fueral home
tD pura88 Dmy the item. they want
and tD pay accordiy. Ths wil
provide them with another opportty
to exerse their chaic,; and save
monay. '" Such 81 Dpportity will be
the Dnly one ditly avaiahle to
consumers who ..unable to
compar,;on' shop amDng fueral homes.

In the long tenn incrased
competition may fuer benefit
consumers by changin the strctu of
the fueral industr. As prices decrease.

the principal way by which existing
fueral prDviders will be able to keep up
their profit mars will be by lowerig
their coall per fueral. This should give
at lesst 8ome1i an L'1centive in the
long termecome more efficient.
pDssibly by adapti their phy.;.sl plant
and marketig atrategies Dr providig
mDre apecaliz servces at grater
volume.

.MI Su of COumer atttt-Jde. and other
evde OD the ,.1-. Ir;"II re.ard IU8es. thi 8
.lIbatatt.1 Dumbe of cal!l" woud us .ucb
iDforth:J s.191 Siaff Report .upra nor. 9. lit
51/)11. For example. I 1974 .uney 8ponlored by
The Calket ManuIactun ASlocialian reponed
that 95"" of the respondent. felt that such
information w.. " Iomewhat" or "very helpful."

M1 A trde uaociation lurey revealed that 

1040 of conlumerw respondi would nol UN
IIUCh lerven .. embalmna (9.5'51. other care of the
boy (9."'1. viliUng bow- (201. fuera ..men
iD the fu home (11.4'J), tamUy ca (29.1"), an
othr 8utomobil8l(40.a,,). Moreve. lD every ODe of
th.. C8terin. another on.-uarter to one-thtr 
th.. ""podent. wer undecded The surey

. reivll th.. repoft baNd on que8tion which
qWltll lpeC doUar .mo.. for th ..rve.. 
quntioa BlackweU Surey. upro note .s. II
Queatlaa8.
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In addition. grater avaihilty of
price inomtion may encourage entr
into the fuera mat of new
competito.. ..ki to attrct business
by offeri lower price.. Suc potentiel
competito.. appear to be inbited frm
entr into the maret in mo.t ara. of

the cotr by existi p..ctces which
make price' comparlO dicut and
whch thmtby, ciase the lielioo
that CIlI1 wi copa shop.
Th. deca- the pol of potBDtial
cutom.. for an ne ventu aD
ineras.. th Hk.lihoo that the ventu
wi fail

2. Cos/& Th Commion believe.
that the price disclo... provision wi
reult in two ty. of compliance co.ts
to fueral providers Firt. mo.t fueral
provider wi be faced with th intial
cost of revisin thir method of quoti
prices 80 as to come into complince
with the rule. Second. they wil incur
some ongoing COlta 88 they reman 
compliance with the rue.

The most substantial intial
compliance cost which faces fueral

provide.. wiU be that fall on those
fueral prode.. who do nat cuntiy
quote their prices in an itemi
manner. appxiately 65%. -The.e
individuals will be reuid to prduce
price informetion in a format dierent
frm that which they cutly u.e.

The Commuion ..tJte. that the
complian co.ta for th.e fueral 
provide.. to re their prici form ts
wi be relatively low. One reason is that
the preparation of itemd price
information wi oat raqui that most
fueral provide.. ..ar out new cost
data. Rather. the basic data which they
wil need to u.e i. alady available to
them and. in fact is cutly used by
them. albeit in a dierent format. Most
fueral dictors wbo presently u.e
package prici also offer credits for
unwanted items, and such crts ca be
a ba.is for the itemed prices. For
othe.., a number of business texts
provide basic "do it younelf methods
for deter price. under an
itemiation ayatem. )MIt can also be
expected that state and national
Basada tiona wi Beliat in givi advice.
and that the experience of fuera
provide.. wbo have ben reuid 
switch to itemition under state law
wil be usefu.

In addition to thi. co.t. which only
some funeral providers wil incu. all

providers will be reuire to prpare the

MISH diacn in Part DIAl. supra. III noln 98
103,

-Id. al nol. a.
-S-. !.. AI.

!!. "!::-='

"" :-..... n.
Manua for th JW1nntm Aproch 10
PIfeuiona FWMra Prci1197J: Ptn8 add Pine.
Adaptive Fu.er Prci an Quotali (1915).

printed pape.., noteboko. char. or
other fOrD which ar the table
medium on which price li.ts and
statementa wi be sh to C!noumera.
The Wie involved in design the lita
also wi be mini",i'P.. however.
through availabilty frm the
Comm..ion and other sours of model
fonn. '" Funera proder wi be able
to conver the model fOrD into ectual
price li.ta and .tatemts siply byinert in approprate place. the
neces.ar inormation (su e. name,
addrss, and price.) for their parcular
bu.ine...

Beside the.e intial co.ts thera wil
be th relatively minor ongoing co.ts
of complyi with the price di.closur
provisionL One wi be the increased
tie spent explain prices over the
telephone as more con.umers use the
telephone to compar.on shop. The
absolute amount of additional time
spent answering price questions over
the phone would be minimal. however.
given that the price. which are listed on
the general price lisi ar basic and
relatively few in number and given that.
for the mo.t part the fuerl provider
need only read these few priCB8 (or e
sub.et of them. if ony that i. reque.ted)
over the phone.

The secnd ongoing cost would be the
cost of reprouci the price lista and
statementa so that copi.. of the form.
could be made available to COllers.
This co.t would be nomial for the
ca.ket and outer bural container price

li.t.. which do not have to be given to
consumers for retention. II al.o would
be negligible for tle statement. .ince it
can be mel'ed with fonns which fueral
providers alrady use. The margal cost
therefore would be small. The only
potentially signficant cost would be
that of reproducig the general price list.
which mu.t be provided to consumers

. for retention. Given that the average
fueral provider conduct. 94 fuerala a

year. however. $11 eVeD in ths ca8e the

actual number of fOrD given out would
be .mall and the cost of complyi with
the provi.ion would be only a few
doll81 . year.

-In addtioa the modal prC8lia aD ...temenl
which th Collon i. pubUa .imtaly
w1th th rue prde .imple. buic gudllce on th
Iy of prien which hm1 prdf-mUlI WM

Shorty after the fueral rue we. propo.ed. the
Nationa FuneraJ Direors A18octalion dlatribuled
model price diacolur lorm.. Similarly. stilte trade
auoationa bave helpe their membe by
providina saple 10rm iD ltales which have
encted itemiUoa reent& SH 1978 SlafT
Repo 6upra note 8. al 48 Do 40 Th Cammi..ioa
anticipat.. limLa trd8 auoalioa aclivities 

:..

;t'tu !.ui provlden comply with the rue.
)e Se 191 Siaf Report $upm DOle 8. at 85
-The rwema rerd IDcit8 oj coun

th/lt one effecl of the mle wi be la encauraae

The th On8oing comnlance cost
would be the tie involved in updatig
the price li.ts as the fueral prvider
price. or offeril! change. However. tho
incrmenta burden impo.ed by the rue
in ths connecton would be small. SinCE
fueral providers ar alrady obliged to

recalcuate their prices whenever their
co.ta or offeri chane. ir.pe.ctiva of
the prlci method they cuntly use. If
any additiona affor we", impo.ed by
the rue, it would be tJ invo;y d in

tra.po.in the.e price. to the price lists
requid by the rue.

B. Setion 45.3(0) (embolming
misrepre.entotions) ond Section 453.

(prior pennis.ion for emboiming).
Section 453.3(a) prohibito fueral
providers frm represen that
embaling i. requd by law when it ia

or faili to disclose to consumers
that embalming is not required by law
except in certai special -:ase9. To
prevent BUch practices. the provision
requires that consumers he given a
written di.clo.ur advi.i1 them of their
rit. except in specal ca.", to select
arranementa which do not requi
embalm The pur.e of t 453.3(a) i.
in short to ensur that consumers know
tha t embalm Is an option.

Section 453.S worko together with
t 453.3 by reui fueral providers in
most instances to obtain permssion
befor embal Secon 453.5 also
requis that fueral providers give
consumers, a disclosur advisin them
that they nave the rit not to pay for
embalng performed without their
priur perms.ion if they oelect
arangements which do not require
embalm. Thua. I 403.5 ensures tha t
most consumers will havp. the
opportuity to exercise a choice in
decidi whether or not embaim1I
should be performed.

1. Benefil3. A sigcat benefit of
thesl,-jlrovision wi be to end practices
Wf deceive consumers into
pura.in emb.iming thrugh
misrepresentations of those instances
where providers embal without
permis.ion. Where embalm would be
prevented thug the optration of the
rue, a savings of the co.t of embal.
which amounts to between $S and S15C
per arrement. wi re.ult.'" The
ruemak reord sugesta that a
substantial percentage of consumers
would decline embalming if offered a
true choice. possibly 8S many as thirt
percent. While it is impossible to

canlumer8 to caal8ct two or man fu provirs
hofn,, o:ed with wh; mU8 81llrnnw.
MolJ luc contactl wi be by phOl. bowevl!. and
would 001 iDoJY8 ba out priCllia..

::- 

diltu.lion in nu U,Dj. supra. al no(e ;:w,

rd. /II notes 247-ZI 
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predict with certinty the number of
conaumen wbo wi decle embalg
given a choice, even a relatively sma
percentage of decltion ca amount 
large savi. The tota benefit to
consumers frm thele provisions alone,
therefore. could be expected to equa
millona of dollar a year in savings. 30.

Z. Cosl8 The proviiona wi result mial intial and ongoin compliance
. costs for fuera providers. The only
intial costs wi be those involved in
prepari the diosurs reuid by
II 453.3(a) and 453.5. There diosurs
ca be copied verbati frm the model
general price list and model statement of
funeral Baade IId servces selected
which the Commssion is publishi
along with the rue.

In addition to these initial costs there ,
wil be mial ongoing compliance
costs. The only such costs of
significance are attrbutable to 1453.
and are the costs of the time invo vet. 

obtainig prior permssion for
embalm These costs should be
negligihle. however, since approval may
be obtaied either oray or in wrti
and in whatever maer ia mOlt
expeditioU8 under the citances.
Typically, ' permsion could be
requested of the famy dur the " first
call". when the fueral provider is asked
to pick up the body. or dur the
fueral argements conference if the t
conferenca is held with a few hour 
death Moreover. 1 45.5 has buit-
limitation to ensur that costs of seeking
prior permisBion do not become
excessive in extraordary cases. The
Section specifically permits embalmig
WIthout prior pennssion if the funeral
provider is unable to contact a family
member or other authorized person after
exercising due diligence (and has no
reason to th that the family does not
want embal performed). Thus. the
cumulative buren of obtaining prior
permission for =balg should be
minimaL

C. Section 45.3(b) (casket for
c.."t mation misrepresentations) and
Ii 453. 4(0) (oJtemotive container
requirements). The ruemaki record
indicates that conaumers seekig to
llane di crmations want to buy
inexpensive crmation contaiers in lieu
of an omamented and, con-spondigly
more expensive. casket. 2U Sections

"I Appraxi8'eJy 1.1 miion fullJ. ue
arnl1ed pe yell. An NFA.IJIGlon IW"ey
indiC8ted !.l 

'" 

of COum.n wouJd dee
.mb.1m in aa .Y8 fw bo whi
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.. -- unde Tai . IrLidecti rail of 1- ua .. ""1_' co of
175. (b Io..ri to U- wud b8 0V Stt
rnilloa B1ck Su. 

.. 

aotl58 8.
QuUaa ..

-s.- U(BH'H.

453.3(bJ an 453.4(a) of the rue are
intended to elimiate two related
pr.otices. Section 453.3(b) prohibits
fueral providers from representig thai
the law requies a casket for crmation.
Section 453.4(a) con-spondigly
prohibits fuera I prviders from
imposing that requirment themselves.
The provision furter requis that
fueral provide.. who amle dict
crmations make simply constrcted
body receptacles (unshed wood
boxes and altemative contaer!
availahle to consumers desir to use
such items for dirct crmatiol1 P'may,
1 453.3(b) requirs that fuera providers
give consumers a wrtten disclo8ur to
inform them of their right to purase
merchandise other than omamented
caskets for direct crmations.

1. Benefits. These provisions wil
enable persons desirg low-Go8t. simple
dispositions to ubtain unnished wood
boxes or alternative containers. The
benefit to consumers wil be a savins in
their total f.meral costs. As is the case
with embalmg. discussed above, these
economic savigs can be substantiaL
For example, caboard. composition.
and wooden alternative containers.
typicaly cost no more than $2 to S6 at
retail. while omamented metal or solid
wood ceskets sell for at least $150 to
SZ. '" The total savins, of coure.
would depend on the rate at which
consumers will choose to buy such
containers in lieu of caskets. Whle a
precise prediction of the rate is
impossible, even a modest rate could
result in signcant a81gate savis.

Z. Costs. The only potlntially
signifcant compliance coats imposed by
either 1 453.3(b) or I 453.4(a) will be
imposed by 1 453.4(a). Section 453.3(b)
wil result in some very mior ini tial
compliance costs. because it requis
fueral providers to place a written

-197 Staff Repo .uPtT note II at Z3 ft no.
11Z ne ru doa DOL of co reui Ib.tIu _do c: 
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cisclosi1 on the general price lisL
However, ths can be done quicly and
.imply by,copyi the disclos"re
ppesri on the model general price lit

which accompanies the rue.
On the other hand. ile requiment in

t 453.4(a) that unllsh d wood boxes or
altemative containers be "made
& vaiable" to cutomers llan dict
crmations could impose somewhat
more signc"nt cOition 80me fueral
providers Even so. these would he .
r,eggible for the grat majority of
rmera providers beceuse the
Comm..ion deliberately has drfted
1 453.4(a) only to ""ui that unished
wood boxes or Bltemative containers be
made avail.bl." to customers. Most

fueral providers. therefore. would not
have to atock such itema, since the items
could be made avaiJahle to customers
frm the stock of the C8sk ' mholesaler
with whom the fueral pro\'u..er
normally does business. Consequently.
most fueral providers would not have

inventory or storage CO'Ita: the item
would he bougt only after bein
ordered by a consumer. The
Comm..ion thus anticipates that most
fueral providers wi be able to comply
with 1 453.4(a) without any specal
expenditu of tie or money.

A relatively small number of fueral
providers. such as those in islated rual
ara.. would have to stock unshed
wood boxes or. aJtemative cotainers 
that theyw6u1d be available to
cutomers arr dit crmations.
For such fueral providers. the
compliance buren would b. inventory
and storage costs. None of these costs
should be substantial. however. I'uneral
providers would only be requied to
stock a sufcient number of containers
to meet expected demand. An average
fueral hom mit Ilhne 3 or 4 'dict
disposm per year. SA Of coure,
it",era dictors ca rely on their
experience in predicli the demad for
such items in their own communty.
Inventory costs then. wi be low: for
moat homel havi to ock :hem.
havi one or two such unshed wood
boxes or altemative containers would
be sufcienL The, rerd shows tht
such containers have a wholesale coat

of as little as $5. '" Storage costs are
also minal. since maI1Y tyes are
collepsible. thereby mimi storage
problema. 367 It is the Commission

-BaNd on an 8Y8.p 1M fuera pe year and a
uw di di8pojhon MIte. HOU Sma/I Bruin..
CD HtHrinp. npm noli 30

Pr.. Mort Me'llod 111 Il-a"1.
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conciUlion that the dit compliance
costJ wi be relatively mior.

One indict effect of th Section of
th.. rue DUy alia impOI8 costJ on
cOllumers. Some fuera dlcton may
fmd it more profitable to stop offerig

crmation altogether. rather than offer
c;matioD with alterntiva container
Wbe ths possibilty exlstJ, the
Comm..lon believes tht severa
factors mae such an outcome unely.
A fuera dictor wbo does not offer
crmation at al Is liely to lose some
cutomers to other fueral homes who
do offer It or, in some areas of the
countr, to imediete disposition f1rs.
While a direct crmation mey not be as
profitable as a full fuaral, it is more
profitable than losing s customer
sltugether. Since many funersl homes
operate bareiy over break-even
pOInts. M' many funeral directors may be
reluchmt to tak the risk of losing even
several customers who wil make at

a3t some cant;ibution to fixed costa
while paying variable costs. '" Finally,
the price lists required by the rua and
the telephone prlca information
requirement wiU make it easy for
conswners to dtterme whether 
funeral home aliers crmation. To tbe
extent the rule encourages such
shopping, it is unikely that the overall
sv.ilahilty of cremation will decle
even iC individual fmns decide to stop

oCfering it.
D. Sections 453.3(cHD

(misrepresentationll other than
embalming or casket for cremation).
These provisions address a variety of
factual misrepresentations and failur.
to disclose material inormation.
Specifically:

(i) Section 453.3(c) prohibits fueral
providers from claimi that laws or
cemetery reguations require the
purchase of outer bural containers if
they do not. The section also requies
tha t fueral providers disclose ths
information to consumen by means of a
statement on the outer bural container
price list.

(ii) Section 453.3(d) is a general
prohibition against misrepresentations
of requiements imposad by federal.
state. or local laws or by cemetery or
crematory reguations. To decrase the
frequency of such misrepresentations.
the provision requires that fueral
providers briefly descrbe in wrting any
requirements orally represented to a
customer. 310

.. BlackwelL Appnsdi B 01 pnpue .tmi. D.
Ex.

.. '

- Cf. S. Sbav.u. Pr Ecmi&: Tx 11. 90
1t.

-Of CC. fuua prden d..tra to mae
mi'NpNMltationa withut d.IKUoa mJ1co., liply nol wrli nc millpllaUODI

(Ii) Section 453.3(e) prohibits two
tyes of false claims ahout product
characteristica. Fint. !t prohibitJ fueral
provide frm claimg that fueral
goods or services can delay
decomposition for a long-term or
indefite tie. Send. it prohibits
claim tht fueral goode (prily
cesketJ and outer bural contaers) wi
protec the boy frm grveslte
substance (such .. wate) if theycaot. 

(Iv) Plnally, I 463.3(l) prohibltJ fuer
providen frm clai that they are
bilin their customers at cost Cor itema
purchased for the customer frm other
persons ("cash advance items

). g.,

flowers or obituary noticel. if this is not
the case. Correspondigly, the Section
requies that fuaral providers di.close

in wrting that they charge for their
services in obtainin cash advance
items if they do.

Unlike the thee sets of provisions
descrbed in the imediately precedi
sections these provisioll do not

address intemllated problema.

However. these provisloll operate in
similar ways to addrss their discrte
problems. For ths reason, their benefltJ
and costs can be descrbed together.

1. Benefits With the paral axception

of the provision on cash advance !tem
all of the misrepresentation provision
produce benefltJ in Identica ways: They
reduce the ecnomic injur which
consumers sufer when
misrepresentatioll or failurs to

disclose material inormation induce
consumers to purchase wmec8ssary
products. Such losses can be
subst.ntial. For example. bural vaults
range in prica from $190 to $1.50. .., 
consumer is told falsely that such itema
sre required by iaw or cemetery
reguations, the economic injur ca
thus be considerable. Even if the
cemetery does, in fact. requi Ule of
some sort of outer bural contaier,
misrepresentations about suc
requiementJ can sti cause suhstantlal
economic losses to cDl:3umers.
Cemeteries do not requie Ule of hural

vaultJ per se. They permt. alternatively,
the use of grave liners, whic rane in
price from $5 to $180. See Par .
D(B)(3)(a), supra. at note 175. The
difference between this price and the
price of a bural vault representa
economic injur to a consumer who
would have purchased a grave liner if
told of the option to do so. Simarly, a

down Howner. the ru. re . pntll
dl8co.W' on th .telemenl of so and ..Men
aeJecled inon COD8WD.n thai ora clim. aboul
1esel or CImele. reuienta e180 wi be noled La
wrtil1 U th. doa not oc. tb1 feet al0D 
Ml8 10 .ler co.umeI tMl 801Ith ... am

8M s. Perl 118). $Upra at not. 171

consumer who puases a "sealer
casket (one which keeps out water and
other graveslte substaces) in the
mistaken believe that "uch a casket 
preserve the body mey pay S3 to S5

. above the price for comparabla casket.
which ar not 8ealers. 1U However. the
merclldil8 wi not perform the
fuction for which a premium price w...
paid. By preveti misrepresentations
and providig accte inormation to
COllumen thugh disclosurs.
I 46.3(cHe)-help ensur that
consumers only pay for items which ara
tny necessar or desired by the
consumer for the arrngements selected
or which hsve a genuie ahilty 10

perform in the manner described.
The provi8ion on cash advance item.,

also can save consumers money.
although in a slightly different manner
Section 453.3(1) help. ensure that
consumers are told if they are being
chared an amount above and beyan-
the fueral provider s stated fee for
profsisional lervces to obtain cash

advance itemL The consumers then (lin'!
elect to obtai the Items diectly and
lave on the servce fee. While these
savis would var depending on Loe
amount of the fueral provider
surare, they could be substantial. ""

2. Casu. With the exception of
I 46.3( d) the costJ of these provisioM
SIe viy nonexistenL They impose
only two tys of obligations on funeral
providers.- Fint. most provisions require
that fueral providers prepare standard

preprinted (or wrtten) disciosures for
incluaion on one of the price lists or the
statement which the rne requires.
However. these disclosures simply can
be copied Cram the Commission s mp""1
forms. Second. the provisions requie
that fueral providers cease to make
certl!l1mlsrpre.entatlon.. Ths does
nQ1qui fueral providers to take any
afative steps or to incu
corrspondi compliance costJ.

Section 453.3(d) is somewhat diferent
frm the rest of the prov:sioll because it
alao requis that fueral providers
briefly descrbe in wrtig any legal or
cemetery requiementJ which they
represent oraly to a cuslomer. The
amount of tie to do so (;n be expected
to vary frm one Brrangement to
another. However. it will be larely

-Se 1975 Staff Report /lupra note 9. at Z9
-The Nationa PuneraJ Dl.lDn ANOaUDn

1m lUualUey of fuera hum. ecnomic dat8
re.e.ed a 5" d1ftel"C8 belw88n th rell
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with the fuera pra. owco .ilce .toteta need not be
de.crbe In wrti un.. the fuerprde eJec to ma th oray In
the fIt piece. At mo.t. It nUt Involve
a brief de8cptlon of an embalmna
resutlon and a c:metar ""uimant.
In many .itutlon. It woud not even be
Deceaa to de8cbe,the C8tar
""ulment. if th cutam ex..1I ade.ir to punse an outar buralconta for ath ..a8011 Th.. th
overa ti neaa to coply with
I 4S( dJ ahul be 

E. Setion 468 (reing
reuiment). Setion 45.6 of the rue
requi. that fuer provide keep a
copy of each nondentica caaket price
lis I. outer bural container price list. and
general price list disemated to
cU8tomera 81 well a. a copy of each

ststement dlsaemisted to customen.
The provision does not dinoy reedy
specic sbuses. Rather. it Is a remedial
requiment which wi help end the
unfaJ snd deceptive practce. idsntif!ed
in t 453.2 and t 453.3 of the mle. It will
simpli rue enforcement by enahiin
Comm..ion staf to examie wrtten
record rather thsn haYi to conduct .
mo.. time-nsum ora intervew. to
detect rue violations.

1. Benefie.. A8 noted sbove. the
recordeepin proviion wi benefit
consumers by hejpin to eaa
complJce with the .ubstative
provi.ions of the rue. A8 per of ita
enforcment prom, the Coll.ion
.w check the reord of Invidua
fueral home. to ensll that the price
li.ta and .tatement. requi by tha 
ar complete. Since most of tha

informtion which the rue ""uies be
given to conSWDen wi be contained on
!be price li.ts and statement of servce.
selected. avaiabilty of those documenta
for Inpection wi make it po.ible to
detect rue violations effciently 
!bus to enforc the rue effectively. Th
recordeepin provi.ion wi thby
have substatial detemmt value.

The pricipal altsmative to a
recordeepin provision would be to use
con.umer complaita to detect rue
violations. However. evidence on the
ruemak record show. that the
frquency with which consumers
complai shout prohlema in ths are
does not spposch the frquency with
which !bey occu. - In Par ths
sbsence of complsints is sttrbutable to
!be fect that the experience of maki
fuera IUsnementa Ia unpleasant, 80
that consumers ar anous to put the
experience behd them rather than to
relieve It by rester a complainL In

- s... 187 Sta a. .. na... .1

par the lac! of comDIa aI 
attrhlle to tha fact tht ar no aoently Inor to be
awar tht any imprpe pratlcn haft
occud.

To a considerable extent. tha..fo
!be CoDlon wi need to rey an ita
awn re to manila complian
with th rue. Th rerdeepin
requimet .isncatly In... theaffect_. of .uch Iltori by""ul that a .uh.tati majority ofth Incitl which th rue ""ui.
to be dlacoae i. ..adly avaiable for
SYAmina tion by CoIl.ion offdaI

2. eo,. The compliance buren
attributable to Section 45.6 ar tha
to.b of: (1) Stori fonn: and 

(%)

remov fonn frm storge. The
amounl of tie which would be ""ui
to pertonn !bese fuctons would
depend on !be number of fueral.
arranged yearly by s funeral provider.
However. the Commission elt1ate.
that the amount of tie requi 
comply with the provision wil average
under one holl per year for Indlvidl1
fuera providers.

V. Other Ecnomic Issue. lIissd in thePrcse
In ths section of the reatory

analy.i., the Commission dI.cu... two
economic I..ues not specicallyaddr In the analysis of the costa
and.benef!ts for parcuar rue
provisons. One Issue I. the genera
effect of the rue on con.umll and
.maI busine.ses. The other Issue i.
whether or not Itemiation wi caus
fueral prices to rise.

A. Effects of the role on small
businllsse, and consumers. There are
spproxiately 2200 fueral providers
in !be United States. - A 197 report by
the U.S. Deparent of Commerce
Indicates that mo.t have a smaI payrll
with employing seven or fewer
persons. - Trade a..ociatlon statistlca
.how that ih 197 the average number
of death per fuere establishment wa.
nlety-foll. - or fewer than two a week.
although actual case volums vares
gratly. -Thes, .tati.tica'ld others

-Th cacu.tt naul'ad Ia dd and_laa "S_s",-,,-
th. r--4...4oa ..bmin8d to th OffC8 

Manesemeal &ad Budget punlll to the PaPllrwOdr
Reduction Act 01196 St LeUer frm the
Comm..loa. to tbe Honol'bl. Duid A. Sloc8._1.'08'.

197 U.51adutral Outloo 44
"U.s Deparent 01 Com.erc(tD7J CotlII Patt VI .t 28
- s. H-lJ Bu. 

H.". .", oate au at .. 71 (taUm atII aa.1b
- s. .. k1 MI II 31 at 47-4 (za

"".. 

Y8t ..d P. Sa.. Na- M_..T.1%(7S_....

ar 
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1 with a coclion tht
fuera ntali ar priy
sma bu....

Thus it Ia evit that da priary
impact of the ru wi be on smaI
businesses. The Comms.io anticipata.
that the impact of the ru wi bepriy manieslln th aras. FIt,
compliance co.ta wi slJtly inera..
fueral prvide"' lmtn.. expensee. '
The reew of tha mle . costs and
benefts In Port IV indicates, however,
that capHance costa wi not be
.igncat. Most woud be one- time
costa attrbutahle to intiel prepartion
of the price lists and "statemenlB of
fuere good. and servce. selected"
required by !be rue. The only
potentialy ongoin compltance costs
would be !bose involved in updating !be
price list.; provtding the general price
liBt for retention to customen, and
retain records for a period of one
year. Thre is no reason. however. to

believe tht !bese cost. would beanyt mora than mior.
Indeed, evidence on the ruemak

record conf !be facl th t compliance
co.t. would be negligble. no For

exaple. a surey on the subject of
compliance costa, '" authoried by th
Comm..ion. concluded !bat !be cost of
complyi With the rue would not be
signcaL Thse resulta derived frm
direct queries to fueral proviae", aboul
the diffculty they would have had
complyi with !be 1975 venion of the
fueral nue. In..ep!b interviews were

conducted 41 a varety of dierent
fueral homes in !be Atlan,a area,
incluil uran Ild rwel. lare and
smal: firms. Compliance costs for the
1975 roe version. accordi tn the
surey, were not signficat for the
industr members sureyed. Even so,
the Commion has subsequentlyreviae rue to fIther reduce
compliance co.ta

Additiona evidence that the rue
would not be burensome come. frm
the expres.ed views of two of !be major
fuera trde auociation.. These
assodations propo.ed an alternative
rue vialy identica to the fmal mle
promulated by the Commssion with

-hi reach uu cochllioa. the Camnlis.toa Is
midf th.t 10. parpata feit compliance COlta
wouJd b. Gp8caL Th-. trde ..8OtiOI1 and
fndividWil fu provide rytc:y expre..ed
conce about compUace cola. &6. e.g. NationalPu.ra Dirto Auatioa. Polt-Recrd
Comment. XJ-8 at BO On the oth ba

--.. 

ou iudlvtdwd expl vi.. tht c:mp1i COI'I woud not
be .wtaUa s. &8- Pat.. Coent.r..

,..-
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the exception of a proviion for us of
an altemativa price dilosur system.
In submitti their proposal tha tracl

associatlona noted tht such a nia

would not ha unduly burname to
fuera provider.

The second effect of the nie upon
smal buainess.. wi be incrasd price
competition. wblch cod heve 
positive impact on prices in sever
waYL PJrt, copetition Induce by

grater price Inormation cod serveacty to reduce prices as price
..naitivity by fueral conaumers 
incrased-r, etlesst, competitive
pressurs could piece a downward
preslur on futu price incrases.
Second. grater price information may
serve to shift 80me conSuners away
frm higher priced seUers to lower
priced providers, thereby reduci
ovp,rall consumer expenditus (and
conseouently the mean price). Both of
these predicted results heve in fact
occued in other markets where the
Commssion has acted to inse grater
price inormation."'Glven the relatively
fIXed demand for fuerel servces.
increased competition will liely leed to

an actual reduction in total fueral,
expenditues. or at least a substantial
reduction In the rate of grwth. Thd.
several individual nie provisiona 
eliinate practices which induce

cnnsumers to purase certain goods
and servces thug misrepresentations
or failures to disclose material facts. Al
of this wil mean a loss of revenues to
fueral providers. Such revenues are,

however, attrbutahle to deceptive

practices or to practices which foster
noncompetitive market conditions. The

-"Thl, ahem.t1ve i. dJ.cu.ed In Par IDt'U4I,

.upra.
In Lett.r olD. Muriloa to A. Kramer. XV-1S8

at eo The pridp.J differeoce betw..n the nUll and

the propoaa al th trde .uo.UoDl18 tbt th.ir
propo..J permtted. paclqe priC8 with d.u:oMddiu.tl lor pam of the pacU- not ..llttlt

If. PallowU pronnqat1aa 
01 th. Comm..taa

trde rqUaa ru 01 the Adver.UQ 01
Ophthei.c Co ad Seen 18 CF Pa 46
(prmtt1 prC8 adv8rt.iqJ 8vei1abl8 evdece
ulCfjcal.. that the rat. of inaUoa (or eyeg..
and .Y. exaLiOD8 h.. b8 .ub.tantiy loweiIh other meca care .lIcn and othCO go aDd Mlic- and 1u 
CI1es.. 8U .. 80ft contact 1.DM 8Y8R8
pren MV8 aclUy d8ll

Par enmple. in the year foUowt promuJR8t1oa
01 the Evegia... rue. prt . (or soft contacl 180M.
8ctuly d8a8Md &om a 19'8 1\818. of S2 to a
198 8Y8f of S2. (Idud.. fu !Jacke price for
eye .xam JtllL fUIi ca kil and f.,Uow-up
C8. SoUf: H.alth Pructa H...ar.le.
MOflown N.,.; Prce an thD8 collecte 1n u
annua COum.r .urey.) Pro Otobe. 197 to
Ocbe. 187 th. WUdpu11I perclq. prC8
1D... for 

.,... 

CUl. wa. lIt Ih for al
am8l so 112.). durble so fUIIDca cull.t). (U.s Depaenl of I.bar.
Buau of I.bo StaI1Uca CP Delaed Rlpo (Oc
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1011 of such revenues to fueral
providers wi enable the economy to
allocete them to more prductive use..

Indeed thes. lo.tlnduatr revenue.

represent the pricipal benefit which the

nie will provide to conaumers. As th"
discus.ion in Par IV indiCAtes, the totel
revenuea generated by unai and
deceptive industr prectice. 

sub.tati Thus. the Commasion
anticipatea that the nie wi produce
sigcat baneflla to conaumers by
allowi them In ..ve on expena.
These savis will much more than
offset any price incraae which might b.
attrbutahle to the costs of complying
with the nie.

In the Commission s view. these are
the only principal effecta which the rule
wi produce for consumers and fueral
providers. In concludig ths. the
CommissitJn rejects the view expressed
durg the rulemaking proceeding that
the nie will cause the fueral industr
to become domia ted by l8le fis or
chais. '" Those flr which meet 
specifc demand-uch aa serv a
small communty or a parcuar raciaL
ethic. or religious grup-re unlikely
to loae busineas because of generaly
incrased competition. .The
Commission does recogne. however.
tha t there may be some increse in
concentration with the industr
resulti frm the incrased

, competition. The evidence S"8..ts thet
there is substantial unuaed capacity In
the fuerel markeL Notwthstandi th
excess cepacity and low utiation
rates. the absence of, competition has
permtted ineffcient sellers to remain in
the markeL To the extent that the rue
achieves its intended effect, inefficient
providers will have to change their
operations to become more effcient or
risk going out of buainess. It would be
expected. therefore. that some
inefficient buainesses. includi
ineffcient small businesses, wi suHer
an adv8Ce competitive impact .

B. The Effects of "/Ismization " Upon
Funeral Priess. One of the designa ted
issues discussed durng the niemaki
proceedi was whether mandatory
itemiztion forcea up prices. on After
reviewi the evidence, the Commssion
conciudes thet mandatory itemition
presents opportties for raisin prices
but that it does not. by itself. require
fueral diecton to raise prices.

1f Se& fI.g.. R. 9. New Hapah fu.ra
dilor. IIA-t1; ). Couc Dloia futt dilor.
'f 2.9:11-3 J. Xen. Ir.. s.' Tr.... lCtuy FDA.
1' 3.0 R. Cot& Pr. Mlchu FDA. Tx 3.755

., 

5H. flJl.. So Sh8veU. Prl Ecao 
l1,88 

In 41 PM 17 (1971 (F Notice 01 Rllla-- Ir;",!
Duipaled l8 28!-

The Commeion he. discerned six
dieret arents presented In support
of the vi that itemiation would raia.
prices. Each is di..ed below.

1. Consumers wll choose more. Some
fuera providers and others commented
or testied that itemition w IIG

pncel because consumers WIll buy

more. It was sueated that when
consumer lee item broken out on a
li\. they fid the price 00 reasonable
that they end up choosing more than
they would if the items ad been
packaged :n

The record contains nf) empircal
eVidence support or refuti ths
claim. However. even if itemization had

effect of allowi r.a 1swru:u' to
chtJose more than they would have
under itemition. that result would not
be a reason not to require itemization. It
is evident that such a result would be
the operation of consumer choice. not
any result of incrased costs or
marketplace distortions introduced by
the nie. The puroae of the nie is to
enhance consumer choice. If same
CO!1lumen choose to buy more. with a
clear understandig of tUe price
as.ociated with that choice, thAt is not.
concern to the Commssion. OLht:r
cODJumers wi have the right to choose
less.

2. Prces will be changed. Other
fuera dictors te.tiad that if they

re requid to exame their pricing
strctu ils a result of havig to compile
a new price list. many would decide that
tho prices that they had !Jeen charg in
the past were too low and that the
prices ought to be raised. 3".

Again such an argent is not of
concern to the Commssion. The
arent is not thet the nie willm!'n.e
COJts which must be pes.ed on to

conlumen in the form oi higher prices.
but "Imply that fuera dictors have

ecided to incra.. profits by reisin

price.. Punera dictors are, of coure.
perfectly fre to do that .t any.... ':a
nie baa noth to do with such a
decision other than the fact that it
requis fueral dictors to th about
prices in compili a new price lisL
Whe fuera dictors may chao.. La
raise their prices in order to incrase
th.ir profits. it is certainy not ..
necessary Te:!mlt of the role.

". s. .... NSM "Pr..ive Mortar
M.thad .. D.c' Ex 20 NSM " Uemidon MIIY
!acr... YOI Tal& Prfit Ma" D.C. Xx 2Q

.. Ss ... AP Pm Uta FDA. Tx 81-
-r. Fally of Uemidoa Mortar ManU/flDlfUt.
JaD 111 .t IS ID113; Or PrMDl8bOD of Tom.Cl pn ooWl of NPA. '.b..z 1871156
1581:5); NP PoI-Re Cam.18 XI-M .t
48 Re 01 th Prdi ome& 1UPro aat. IS 101. 
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3. Coit Cot& Sa 
pmde.. - commente thi the 

1I.. cots ImpO by the rue
wil he pa oa in th fo of 

pfC1 to th COD_.
Por th re... di abo th

ColIlioa beH.. thi the dI 
campHaa cots be mi Whi
such COlts wi aabtablv be ptlae
on to COII rath th aba
by fu ho..'" ouch lDaaa
shoul be aalll u th copl
cOltl thllVu.

4. The "f1namies af packaging
argument" Oth fu provide
appeAr to II thi aa identica sel of
aoda an oervs wilinereatly cot

more on an itemid bWlil th on 
packaged bWlI8 aad that the hier cosl
wiU be pWiled on In the form of higher
pricel to conoum... In other warda, lite
.rgUlUPnt 18 that there ar "economiel of
packagi" which result In a lower co.t
for packaged servces and mercandise.
The analog 18 often made to th "blue
plate speci" venua the "a la cae
menu. .I

There ar economes of packaging for
meny good. end servces In our
economy. Some producls ca he offered
more cheaply to conoum.. by bein
packaged beuse It costs leu to
produce them In e packsed form thn
in an unpackged form

There is no evidence to llest,
however, that ther ar any sigcal
economies of packagi In fuerels. The
cost to the fueral dictor of offeri a
set of gooda and .ervces Is much the
same whether the pam ar offered
.eperately or together. The only
potential savis In packagig ts the
savings in tie that It mey take to
discuss Individual reque.ta under
itemition.

Sf... R. Dyer. He Yor FUDeru Dtar.
1577': ,. c. PI New Yen FDA. Tx 13Z

.. Prt aa m tb fm mdb' 
sen 8I 8D dema L8 Dot ..iUV' 10 prce81...11 c.pn.... 0u1l D.C. I! ZI ot
11. 2D AI . mul. my mer.... La COta wi
W\aubt8d, b8 fWy P''' OI to OOIM81

In rlct th .. 01 po,, U'..t

.. 

.. _do ""dU,. bu aa b, 

.. 

I.tuaU0D i. wD. .uc 8Cai.. emL a.. 
blU8 plalllp 58. 

... 

Ht Small Swin..
Subtll. .upt DO 3D .t" (tuUmoa.,., If ""-. I! DI. NPA
-To t&. aa ObYOU naple. It 18 oft cbapw

to buy . redJa Od . ca wbea It COll .1 ltada
eqUipment th to orer It I8plUteiy. .ia the
manul.ctw CID ('l( C0tl by simply lnc1udi .
radio In ev CU. 11" m.afmct can buy th
!'dia. at . lower prce beua II II buyi them iD
grlhl vaham.. and CI cut "bo colli by iNta
rad1D8 aD aU ca nlh th 01lO ca but no00.-

Th NC ab0W tal th 1111 majoty of tb
C0 01 f1nd bu.. an lb- C0 for owr
wbJc: wi DOl ., wh.ther fu 81 offen-
. paW!8 b81t. or 8llitn ba.. s. I.g.W.ck D.C. Ex .z Appe a RxibitA 507.

Even fl th _re modeot di however, th rue lIo.ly
ptrmts fuer dictor to offrpaa aela 81 thy aI off-
go aD evce aD 8D item bal..
ThMefar IE thre an any .evl 
packase, th ca be pu oa to
those coaaum who an In_ted 
packge priC8 eon811 wh 8f 801
latere.ted Ia pack may have to pay
80111 mar In ord to buy on 8D
Itemi bula but thlla thir chca
Fur8&, 8Dy ilaa In price fo 
totel packge may be moe th olflel
by th coaaer . abity to dece
unwaate itel.

5. The effect of dec/ina/jalL The
remani argenta do not clai thai
itemtion wi afaclthe fueral
dictor . co.t, but intead recas
that itemiation may result in a shi of
price. 'presently ched. The argumenta
assume that overall revenues and
overall profita wil remain unchaned. J.

Some fueral providers and others
arged that if a substantial number of
consumers declIe Items that would
ordinariy he included In the peckage. In

order to reta the same revenue and
profit leveL other pncel would have to
be Incrased to make up for the lost
revenue. 

The rue dnes not reate howfueral dictors determe prices.
Consequently, fuera dlore may
.hift prices and set prices for par of
the fueral which they beHeve 

appropnale. Some fuera dictors may
well choose to chare more for ItelD
which cnnsumers are leu likely to
decle In order to make up for revenue
loat on items consumenl are more liely
to decle. Other prici stratefjes ar
also pouible. As a resuL in the short
tenn there is the possibUity that some
consumers wil be payi more, whie
others ar payi less. than they would
under a package pncig scheme. 

The arenl that some pnces will go
up depend.. however, on the asau.ptioa

that fueral dlectore wi simply be ahla
to ,":ver any lost revenue simply hi'
r",smg pres. As price competition
Increas.. such a strteg mey not be
possible. !ntead competition 
generte pressur aD fuera dlo.. 
become more effcienl end to cut costa
as the priary means ofretaining
profiteble levels. rather than by raising
prices. Furer, to the extent that
itemization aJlow8 consumers to chOO88

les. than ttadltional fuerals. the
Incrased demand for less than 
fural may stiulate Inovative new
servces alow the market to

- 8I.ckeJ D.C.Ex ZI Coro.. 0._
Bxbttl ..

NFA Polt-RlIrd CoIlt. XI-M it!

resp .u rnt, th long ru effect
of itemtion II exed to drva 
plices dow to the competitive level.

17e effec of ilBmha/ian an the
lowes/-priced packag funerl The
rraior argent advance by fueral
providers and trde a8soBtio
however. is tht itemtion will
necessarly caus the pnce of the
lowest-pnced packe fueral. to
incrase. Again. the arent a.sume.
that revenue and prllt.bllty will

remain the same: threfore. the

arument also aseues that the price of
the average package fueral "' 'U'"1
the same. while the price of fha hiRhpqt-
priced package fueral 'vfU --

..:

decresse. ..

Under the present system of package
pllCin many fueral diectors
arparntly determe prices .... ... D
graduated recovery" approarh .-

BF3icaily. ths meUlod mean" ;.....
packages ar priced 60 t.t buvp"q ('f

hier-priced fueral ar contibuli
pf.Jpomon&tely more to overh .ta ana
fied costa than ar buy rs of ! er.
pnced packe fuera. Since the only
vanahle between a hier-priced fueral
and a lower-pnced fueral is the casket
selecte - another way of explain
this method iJ tht buyers of the low-
priced fuerals ar payi more th !ha
buyer of the low-priced fueral for the
Identical services. "Grac.ual.d
reovery" therefore alows the funeral
provider to lower tha price of the
packge fueral on the low-p,.cp P"
since any 10s8 ia made up by raising
price. on Lba priced end. :I- In

essence. buyers of hiar,priced
package fuerals are :mb8idizin uuv
of ;ower-pncea package luerR I "'I

-Dr. Al "' RxIl Jrn"lI
F..18 ao - iPlI Serv- u...t .. Coea XI .

. "",...

-,d.
.'tWl8l K8 MlD018 Q,.t 3RSo '- pnd8 IDdItll lb.t the

dee to CIte IabMdb low-9noe fuenil
lle rn tb fu dior. belief rb.t a fupacb ft1n be sfforble eve ID thelo in ra IG dat 8"a ca aford afu di Iu s. ..,. NPA _,.R....
Co8Dt. XI 0t COtSmr "nl
bawer, that 88 a pr Itleg caud lnCla",
proftlL Si tI.B.. Dr. MJcb.eilA-.n. D.C. Ex ze _
14: Sha..u. D.C. Bk 11. .It tll
- Some ban Inte tht the und.sclo&e

subtlet t. 10 that buy",... an not paym
th ' 't. tn CJ " for th 1te bou t Othera hll-l\Ited thl It 18 qol the fuera dJtor , role '"l'octe in by INblidi the ".-..a

:!: ::

lowe.mCO ooom.un w1tb the fu:.:

::.'

1n. CGNmfd ADd albe,. bave COlDkcUJlIn'/!.l.. it .. aoia 8pepnete. thtlre 18 nogu.Dt lht srdute re aclf!e8 thai
N8LbL PD v-lI 1.1""y alt be thCX.. who bu 1M 8U tllh'" " ,,-,1.(Ben il di re 8U1 the cJ

'- ";:-

exapl.. tbt bllcb bu, more experu;... :_.....
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The rue requires the prices of each
par of the package to be disclosed

.eperetely. Funera provide are tht
th mean tht they wi he requied to
chare aU buyers the same price fe the
same servceL SO Since th would
preent fu ditor frm 
buy.. of hlerprl packe fur.u
more than ,buy.. of th lower-rice
fuera for tha 88 ite it would end
the present lubaidy of th buy.rs of the
low81price fu Aa a C81lU8DC
It is arged tht the pricel of the lowelt-
priced fuerel8 would hev. to inCleel..

The Commission recizes that
fueral directors may chse to respond
to tle rule by raIling tha prices of the

lowest-priced fueral. The Commsion
does not believe. however. lbat this
re.ult is required by the rule. The rue
doe. not preclude the u.e of "graduated
recovery, " Undttf one alternative fannat.
for example. funeral directors may quote
a single price for professional serviced
and caskets. That price can be
strctured to achieve a graduated

recovery effect. Even under the
alternative list, fueral diectors can
price caekets to acheve the same result.

Nevertheless. 80me fueral directon
may choose to raise the prices of the
lowest-priced package fueral. Tha
impact of this change, however. may not
be great for two reasons. Fint. such
increases may be offset hy .avings
which consuer ca acheve 
declinin unwanted itemL Second
increased price competition 
generate pressure to keep prices down.
Finally, nothg in the rua wi prevent
fuerai diectors from meetig any
perceived .ocial responsibilty to mae
services available at nomial charges
for welfare casea or from charg
.peciallawer prices for inant .dath or
other special cases. 

The evidence submitted dur tle
ruemalng proceng is consistent
witl tle c"mmssion s findi tht
while itemJtion presents opportti..
for funerel providers to raile prices.
which .ome fuerel dictors have in
fact done. it is not necessary requid
by tle rue itself. Many fuer dictors
testified that prices increased after

then edC81ed wbit. COftumll 3M CaCAG Study.
.upro Dol 207. at 30 

The COmmll1oD don not 11181' thai such
IUbiidizaUOD la1mpnr. nor do II believe th.llt
I, the Commiaa . fucbOQ 10 tud8 th 8D.i
value ollucQ . prdD 1C8I Th Cornlon

liiz tht may ileln in oUlecaomy havl .
pricing Itnia which .ome ItMl contrbuL8
prupomonlt.Jy mOl tQ pro81 thazlo other Iwdt.
-Th mult'" DO (oUaw diretl &om 1M

rue. but &0 tb hm d1or'. ..hx:1a 
d18dQ8 oiart pren 10 diert pepi8 (ex t.
..18. ilema A Rapp.part lD111. 1110-11: 
P'ntatioa of Tam Car cc NFA. 1'154

itemizatlon. '" whie oth testied tlat
their prices did not Incrase 3M

VI Other Matters
A. Effective Dates. Because of the

legisla tlve review provisions set fort In
Section 21 of the FrC Improvements Ac
of198 the effective dete of th rue i8
most appropriately tied to 
conclusion of tle legitive velD
period. - Under the lenn of th stetute.
tht period rus for niety ceende
days of continuous legslative "88ion.

Industr members have been on
notice .ince July. 1981. of the terms of
the rule. In addition, tle rue and ths
statement wil be availeble durg the
legislative review process. which is
likely to teke at least four man tis. We
have detenninP.d that Ihe rue .hould
become effective thee months after
conclusion of CongrseionaI review. We
believe that thee montls Is a suffcient
amount of time both the industr and
consumers to become femilar with tle

requirement. of the rue given the
opportunity to become famler with tle
rule durg the legtsletiv. reew. The
Commission will accept petiti01 for
exemption. pursuant to I 453 of the
rue. during tlis period.

, B. Mondotory Review. Section 432.

requires the Commsaion to intiate a
ruomak amendmant procl!
pursuant to Section Uld)(2)(B) of tle

Federal Trede Commsion Act. witl
four year after the efectve date of 
rule. to determe whether the rue
should be amended or teratad.
Under the term of Section 18(d)(2)(B)
and the Commission s rues of pract.
an amendment procedi wi provide
full opportunty for eil intereste pares
to provide data andview8 on the
question of wbether the rues ahouJd be
modified or tencinated an wi include
tle rights availahle uner a Meanuson-

s.. 11.1.. F. Galnte, New J., fueral
ditor. Tx 173 T. Sbnhn. Pr NeJeny
FDA. Tx 467: R. Joban. InW8D 
dtor. Tx 12.48 J. Wyle. Bxec Dlar.
Florid. FDA. Tx. 87"17: H. Cot8 Ilbe. Stat8
8d of Rmb.imel" and FUDen Dinon 
Kentucky, Tx 7' M. Keltner. Mi88ta
fuera d1ar. T' 3341. Se aJ NSM
colW1 UI R888 Iha. XVlll aa Ap 

- 5H II.. G. Pr Pr.. Bm State FDA
(NY. Tx 2M N. Pmep1Dto Dilar. New York
Buau 01 Funeral Di Tx JO S. HaUlmaD
Exec. Director. Ne. fen FDA. Tx 53 M.
D.lDoioo. Ne. 

,..", 

fu di. Tx 1311: C.
WbJgh New J8I)' fuen di. Tx 7Mc M.
WeteMltoQ, Minota fuer dicto. Tx 
W. Kider. Pr... Miesota FDA. Tx 32 
HuJtquilt. c.lltora FDA. Tx 7a Cf J. WyU..
Exec Dtar. Phn;da FDA. Tx WlZ&

-Th. pr..! "'t1ve re pn 
lCedWe to term18 OD S.plemb." 198 11 
ath., '"llaU., review pr' app.. an tbt
dale. the 1ewa1ative,ns.. pro wi 
cosidere coDCed 'or the JN of .
delenniq Lb. 8&. d818 01 th nU

Moss proceedrng to lited crss
v.arn'nJl tlon.
ID addition. the Commssion Is

requid to decide. with eighteen
1:0nth after the ruemak ""oodment
proceedi has been initiated. wj,o:'
the rue .hould be modied or
termated.

The Commslion bal establish"" Ihis
eary review produ to ensur tht
ilare i. a need to cotioe the ",i" After
II has had ==l opportty to work il tle
lUarketplac.. If tle rue operetA' ..
expected. there .hould he incraaed
competition in the market wh;r.h may
obviate the need for co tin-::.= !'.:.:eral
i..utervention. Requiring an eartv
amendment proceeding commts the
Commssion to conductg a pubJ1c
proceeding. open to fun participation. to
review the operation of tle rule and its
effect. At this time. the Commission
expects to have data from Its own
Internal impect eveluatlon to aid in the
consideration of the e issues. The
Commission will coneider wbether tle
rule should be modified or termated dt
tlat tie.

Whe the rue i. expt:cted to mCfHH86
price competition. the Commssion
cannot say on the basis of the present
racord when tle rue . impact will begi
to be felt. For a number of res.ons, tle
effect of th. ,I. may take longer than In
o'ner industres. - Neverteless. the
CommS8 nn "' mmittHd to re"i! 'Vng
at an early date. wheth.r the rue
appear to be operati a8 exp 'pd np

ether !": ": ::odicatton IS requt..
If the m.rk., j... problems addr..ee!
by the rue appear to be larely .olved

by increaaed competi "oa. the

Commis.ion will consider termati
the rule at thet tie.

Accordiy, Titl 18 of the Code of
Federal Reguetions is amended by tlA
addit of new Part 453.

PART 4 NERAL INDUSTY
PRACTCES

453.1 Defint10DL
453.2 Prce di.cI-
453.3 Mianpretar:OD.

- A8 dilC88 pr,. tM pu Of .
fuetll iA i.uenL CanaaueatJy. many
con.um.. win Dot b.ve expollur to pn,..1 lI.f. ..
other pl'no or the rue lor man Y"-- 

'"..

the ItiuJU8 rnr "'ir e campetllinn. at 1('1' !;-J

;;':

ill Hkely to come frm MiI81 fIl.b th b i..-
Th.. exteDI to which ne. eD.trta beg. 

-.,-

on '.he bull at jocice or which exidn ..ilue 
to c.pe or advert.. price.. &8 Hleiy to Gat81
ben.. qui COtk be to eflt 
1!'1ret1iace. Cona1deri the in"Ir1I tflti
appoa1UOD 10 price adverai .u oth
colltr18 on price com,.Ubon ud be:"::: 
entr, It II dIl to pn bo quicky..
COpetitiOD wi.. 
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...

53. R.ui pu of !uao (unerMr-
53.5 s... pr witht s_.J
53.8 Rel8lloa' of doonlL
537 Comprlun 01 dI..
S3 Delloa oIlnlonL
S3 StItI ""pllOl .
5310 MODIm ro...

s. 8(1)38 SIL 7Z (18 U.sc.
6(): BD StiL 31 .. -a 81 SIL N (I
r.sc. Wi

..1 "11-
(a) Accuntins yea. Accuntig

ear" refers to the partcuar caendar
ear or other one year perod uad by a
meral provider in keein llcia.
?Cord. for lax or accunti puroseL

(b) Alternative container. 

alterntive contaier" I. a non-metal
.ceptacle or enclo.un. without
mamenlalion or a fixed Interior Iinill,
Ihich is de.illed for the encasement oi
umen remai08 and which i. made of
ardboard pres.ad-wo04 compo.ition
laleriaJ (with or without an oullida
overig) or pouche. of cava. or othar
lsteriala.

(c) Cash advance item. A "ca.h
dvanea item" I. any Item of ""rvea or
lercandl descrbe to pun
a a "cash advan.

" "

accmmodtion.
::.h dlsburmanL" or simar term A
ash advanea Item II aJ any Item
btained frm a th pa an pald for
y the fueral provider on the

ur..er'1 bebal Cuh edvenca itema
18Y include. but ar not limted to, the
Illowig item.: Cemetery or crmatory
.rvcea: peUbeare..; public
snsportation: clerg honorara:
owers: musicians or singen: nunes:
bituary notice", gratuties and death
ertificatea.

(d) CaskeL A "easker" I. a rigid
antainer whiclil d..tsed for the
ncasement of human remain and
,bich is uoually constrted of wood.
letal. ar like materal. and omaentad
nd linad with fabric.

(e) Cammis.ian. Commission" refers
, tba Federa Trade Comm,"ion.

(f) Cremation. Crmation" II a
sati proce18 which incltee
uman remain

(8) Crmatry. A "cre tory" I. any
ersn. perership or corporation that
.rfonu crmation and sells fuaral
,ods.

(h) Diret crmation. A "dit
",matlon" Ia a dlposition of human
:main by crmation. without formal
,ewlll, visitation. or earemony with
'e boy pre.enL

(i) Funernl gaads. Funara goocl" ar '
Ie gcacl which ar IOld or offere for
.Ie diretly to the public for u.e In

InnectioD with fuera .ervceL

II Fuern provider. A "fuaral
provder" Ia any perSn. partrship or
corporation thet .ell or offen to ..II
fuera goo and fueral..rvce. to the
public.

(kl Fuernl servi;'.. Fueral
l1eaa" ar any ""rvea. which may be
uad to ca for and prepar cla..d
bum bodlee for buraL crmation or
othar II dlapoaitlon and arane,oupe or conduc the fuera
cemony or tha fial dI.po.ltlon of
deceee human bodeL

(I) Imedate burial. An "imedate
bural" II a dI.position of human
remain. by buraL without form
viewi visitation. or ceremony with
the boy presenL except for a greve.ide
""rvce.

1m) Ou/er burial con/Diner. An "outer
bural container is any container which
i. de.tged for placement in the grave
around the ca.ket including, but not
limllad to. containe.. commonly known
a. bural vaulb. grave boxe.. and grve
liners

(n) Pel'an. A "persn" ie any
IndividliL parership. corpration.
aSlodation. govemment Dr
govemmentallubdviaioD or 8genqt. or
other entity.

(0) SBrvicu af funernl diretor and
a/off The """rvce. of fuera dior
and .teft ar the ""rve.. not inude
in prlea. of other cale0riee In
14S3.(b)(41 which may be luhad by
a fueral provider In ar and
luperv'in a fueraL such ae
conducll the arrengemenll
conferance. plang the fueraL
obtain nece..ar permill and placi
obi tuar notice..

(I') UnfinishlH waad box. 

unfi.had wood box" i. an
unomaentad ca.ket made of wood
which doel not have a fi interior

148 Pr T'"
(a) Unfa ar deceptive acts ar

prnc/ices. In "1I or offerlll to .eI
fueral good or fuar .ameal to tha
public. It Ia an unair or decptive act or
practi for fura proder to fli to 'fulh price inormtion dlcloain the
co.t to the pur.er for each of the
.peciflc fueral good. and fueral
service! used in connection with the
dlspo.ition of deceased buman hode..
includI at lea.t the priea of
embalg, trporttlon of rema
uoe of faeltle.. ea.keta outer bural

containers Imedata buraJ or 
crmallon8 to pers008 Inqui about
the pur.e of fueraa. AAy 
provider who compllee with the
preventive requlmenta In pargrph
(bl of tha .ectlon i. not engagad in the

unair or decptive aclAr or practlcel
defied here.

(bl Prventive reuirements. 

prevent the..e uuair Dr dttive a&;UI ur
practiceL "' ",.11 a. the unai or
deceptive acll or practice. defined in
140.4()(1), fuera provident muot:

(1) Te/ephane priCl disclosures. (II
Tell perlL who ca the fueral
provider1 pleea of buine.. and ask
about th ttl condition or price. at
which fuar gooda or fuerl .ervcee
ar offerd. thol. price inormation ..
.vallable ovar the telephone.

(Ii) Tell pers08 wbo e.k by telephone
about tha fueral provider'. offerin;: --
prices any accuate inormation from the
price Ii.ta in paragraph (bl(2) tbrougb (4)
of thi. section which reasonably
answers the ue.tion and any other
Inl'nnatlon which reasonably an::"

:::

the question ami which is reaJli v
aveilable.

(2) Casket priCl liaL (i) Give a printed
or typewrtten priea list to people who
inqui In person ahout the offerigs or
price. of casket. or eUemativo
contaners. The fueral provider mllAt
offer the Ust pon begi discussion
of, but In any event beforu showi
caskets The lI.t muot conta at lea.t
the reta prieal of al caskell and

alterntive contalnen offAred which do
not requi .pecal orderi s oush
inormtion to Identi ear.. and the
effr.tlve date for the price llaL In lieu of

a wrtten IlL oIbBt'form... such e.
notebolc bl-un.. or char may 
U8 If they conta the same
inormation ae would the prited or

tyewrtten 1I' 8!d dlspldY it in a dear
and c008picuouo maner. Prvided
hawever, tht fueral providers do not
have to make a casket price list
avaJble If the fuera provide.. place
on the general price UsL specied in
pargrph (b of th. ""cton, theInormtihich I. reui by thpllph (b)(2)(I) of th "ectlon.
" (III Place on the lIeL wbether a prited
or tywrttn lI.t or other format ia
uoec the' oee of the fura provider
piece of bualne," an a captiondaeblf the Ust sa a "caket prica
liL

(3) Outsr burial contaner price list. (I)
Give a prited or tyewrtten price lI.t
to persona who inqui in person about
outer bural container offerigs or
prieaL The fueral provip,er must offer
th Ust upon hegl dI.CU.ion of. hut
In any event before .howl the
contelnrs. The lI.t muol contain at least
the reta prices of al outer bural
contaiers offered which do nol reuir

, .pecal ordri enoug information tn
Identi eech container. and the '
effecve dete for the prices listed. In
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lieu of a wrtten lit, thlt fueral prvider,
may ule other formam. luc al '
noteboks b:nr or char, If they
cont thlt 

.. 

IDDrmlt1i .. !bit
prited ar tten lilt, and dllay It
in a cle.. en COlpicuII ller.
Prvided however. tht fuera
proder do 'lot have to ma an outer
bur container prce li avaible if
thlt fuer prvider place on th
geer prce lit, oped in parph
(b)(4) of th HCon thlt intion
which Ia reul by th paraph
(b)(3)(lJ of th .econ

(it) Place on the lIot whether e prited
or tyewrtten lilt or other format II
uled. thlt name of the fuera provider' I
place of bu.ine.s and a caption
de.cribing tha lilt al an "outer bural
container price list." .

(4J General price lisL (I) Give a
printed or tywrtten pricali.t for
retention to persons who inquire in
per30n about funeral arrngements or
lbe price. of funeral gool or fueral
.ervces. When people inquie in person
about fuera ammementa or the prices
of fuera gooca or fuerl ..rvces. the
funeral provider mUit offer them the list
upon begin discu18lon either of .
fueral arranementa or of the selection
of any fueral goo or fuera .ervice..
This lit mUit contai atlealt the
followi informtion:

(A) The name. addr.. and telephone
nwnber of the fueral provides placa of
business;

(B) A caption descrbin the list al a
general price list"
(C) The effective date for the price lilt;

and
(D) In immediate conjunction with the

price disclo.urel required by paragraph
(b)(4)(ii) of thl aection, the statement:
This li.t doe. not include prices for

certain items that you may ask. us to buy
for you. such aa cemetery or crmatory
servces, flowers. an newspaper
notices. The prices for those items wil
be shown on your bil or the statement
descrbing the fuera good and
services you selected."

(it) include on the prica list. in any
order. the retail pricel (expressed either
as the nat fee. or as the price per hour.
mie or other unt of computation) and

the other inonnation speded below
for at least each of the Collowi items.
if offered for sale:

(A) Forwarding of remain. to another
fueral home. together witll a list of the
.ervces provided for any quoted price:

(B) Receivi remaino from another
fueral bome. together with. list of the
servces provided for any quoted pri:

(C) The price range for the dict
crma tiODl offer by the fueral
provider. together with: (I) A separte
price for a dict cration whare the

puraser prodl! the cobt (2)
separate price Cor each 

cratiltn offere IDcludl aD
unhed woo box or altemall
contaer and (3) a deocptlon at thlt
servce and cotain (when
al'lIcable). inude in It.ch 

(D) Thlt prce ra fnr th Imedtlt
burall offer by the fuer prda.
togethr with (1) A oetlt prce far aD
Imedata bural where the 
provides the cawl; (2) oearta prCI
for each Imedate bu ofer
includl a calket or altematlvlt
container: and (3) a dlt8c1l of tha
servces and container (where
applicable) included in that price:

(E) Transfer oC remainl to fueral

home;
(F I!halmlng:
IC) Other preparation of the body;
IH) U.e of facilities for viewing:
(I) Use of faciline. for funeral

ceremony:
In Other u.a of facilities. together

with . Ust of faeitiel provided for any

quoted price:
(KJ Heare:
(L) LimoUline:
(M Other automotive equipment.

together with a descrption of lle

automotive equipment provided for any
quoted price: and

(N) Ackowledgent 
(Ii) include on the price list. in any

rder. the followi inormtion:
(A) Either of the followi
(1) The price ra. for the caskets

offered by the fuaral provider. together

with tho statement: "A complate prica
list wi be provided at tha fueral
home. ; or

(2) The prices of individual caskets.
disclosed in the maner specied by
paragraph (bJ(2)(iJ of ths section: and

(B) Either of tha followin
(1) The price ranglt for the outer bural

containers offered by the 
provider, together with the ltatament
A complete price lit wi he provided

at the fuerl homa.": 
(2) The pricel of individua outer

bural containers, diocosed in the
maner specied by paraph (bJ(3)(i)
of thil secton: and

(C) Either of the follow
(1) The price for the sarvl of

fueral dictor and staff. together with
a list of tha principal aervcel provided
for any quoted price and. if the chare
cannot be decled by the pura.er. the
statement: ""T fee for our 8erce8 will
be added to the total cost of the funera
arngements you ..lee! (Thil Cee il
already included in oW' char.. for
dirct cnmationo imedte bural8
and forwar Dr recevi 1'.

)":

(2) Th followistatement: "Please
note that a fee for th UI of UI servce
10 included in the prce of our caskll
Ou ..rvcellnclude (sp)." The
.tatement mUlt he place on the geera
price lilt togther with caoket price
ra, raqui by paraliph
(b)(4)(Ii)(A)(1) of th aectlon. or
together with th prcel of individual
c8lkela reul hy (bJ(4J(WJ(A)(2).

(5) Sl4teBlt offuer goods and
service sslec (I) Give aD Itemi
wrtten statement for ratentlon to each
person who ammel a fueral or other
dilposition of human remain, at the
conclusion of the disCUion of
arranements. The atatement must list at
least the followi inOrmtion:

(I.) The fueral gooca and funeral

servicel selected by that person and the
prices to he paid Cor each of them:

(BJ Speciically itemid cash advance
items. (Tse prices must be given to the
extent then known or reasonably
ascertainable. if the prices arB not
known or raasonably ascrtinable. a
goon faith estite sha be given and a
wrtten ststemant of the actual chel
shall be provided before the fial bil is

paie. ): and
(C) The total cost of the gooca and

sen ices selected.
(ii) The information reuid by th.

paragrpb (bJ( ) of th sacton mey he
included OD any contract .tatem..nt. or
other docuent which the fueral
provider woud otherse provide at thlt
conc1U1ion oi dis.ion of
arranements.

(6! Other pricing methods. Funeral
pro\O idera may give penona any oi.e:r
price inonnshnn. in any other format. in
addition to tht reuid by paragr
(b) (2). (3). and (4) of ths section so iong
as the .tatement rPquid by paragrph
(b)(5) of ths section iI given wben
requi..y the ru.

18.. , LI.,.
(a) Emba PrvisionB.-(I)

Decptivlt oc or practices. in ..Wn or
offeri to oe fuer good or iner
servicel to the public. it Ia a decptive
act or practice for a fuera provider to:

(i) Repre..nt that ltate or loc law
requil that a daceeled person bit
embalmed when IUch Is not the cale:

(Ii) Fail to disclose that embalmg is
not requied by law except in certain
special cases.

(2) Prventive reuiremenl3. 

prev nt these deceptive acts or
practices. 88 well 88 the unair or
deceptive act or practic.. defined In
II 453.4(J(I) and 45.5(2), fue,..1
providers must:

(I) Not repreent that a deceased
persn Is reui to be embaled for
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di crmation. imedite buraL afu IIID a sealed cut. or 
..rng""tion 18 avaUable IU the 
Is without viewi or visitation end with
s close cuket when stete or loclaw
does not reul embal an

(11) Place th lollmv dIsur on
the geera price 11t. requi by
45)(4). In imdiate conjuncton

with the price shown for embal
Ext In ce speal ca..embal 18 not reui by law.

hal..ir'lI may be Ilsa. however,
It yo se ceai fuera
arement8 such u a fuera with
viewi. If you do not went embalm
you llually bave the right to choose en
arement which dli not requl you
to pay for It. such as dict crematin or
imediate bural."

(b) Casket for cremation provisions.
(1) Deceptive aca or proctices. In sellg
ar afferlg to sell fuera goods or
fuerel .ervces to the public. It Is 

deceptive act ar practice for a fuera
provider to:

(i) Represent that state or local law
requis a casket for dict craUona

(11) Represent that a casket (other than
an unshed wood box) is requi fordiect crmationa 

(2) Prventive requirementa 

prevent these deceptive acts or
practices, .. well aa the unair or
deceptive acta or practs defi 
1 453.(a)(1), fueraLprovid8 mllt
place the following dIoaur In
imedate conjunction with the price
rane shown for di crmations "
yau went to are s di crmation.
you ca lIe en unshed wood box or
en alternetive container. Alternetlve
canteie", can be made af matarlaJ lie
heavy caboar ar composition
materiaJ (with or without en outside
coveri), or pouchea of caves." Th
dlscloaur only h.. to be placed on the

general price 11t It the fuera prvide
arngea dict crmatlona

(c) Ouw burial contaer
provisian&-(l) Deeptive ace. or
proctcs In sell or offeri to sell
fuera goods end fuera servcea to the
public. It 18 a decptive act or practice
for a fuera provider to:

(I) Repreaenttht atate or loca lawa
or retioll or parcuar cemeteries,
requl outer bur contaer when
such is not the CBS&;

(Ii) Fall to disclose to penoD8aran fueraJ that state law doea
nat reuire the pun of en autar
bural container.

(2) Prventive reuirement 

preent these deceptive act or

practces, fuer provider mllt place
the fallowin discosur on the outer'
bural contaer price list. reui 
, 453)(3)(1i). or, If the prien of outer

bural conta an listed on the
gener price 11t. reui by 
141.2)(4), 1n imedate contunon
with th prlcea: "In most an.. of the
coun. no stata or locl law maka you
buy a contaar to surun tha casket
In the grve. However, II cemetarias
ask tht you have such a contaer so
that tha grve wi not sin In. Either a
bural vault or a grve 1l wiaatl
theae reent8"

(d) Geem proviaiQD an legal and
cam8b1ry reuim8nt&-(1) DtlpUVf
ace. or proCUC8S. In aell or offeri 
sell fu goo or fuera sercea 
the public. It 18 a deceptive ect or
practice for fuerel providers to
represent thet federaL state. or loca
laws, or parcuar cemeteries or
crmatories, requir the purase of any
fueral goods or fueral servces w)len
such i8 not the cass.

(2) Preventive requirelJent3. 

prevent these deceptive acts or
practices, as well as the daceptive acta
ar practicas identied In 1 4S3.3( a)(1),
1 4S3.3(b)(1), and 141.3(c)(1). fueral
provide", mlltlden!i an briefly
describe in wrti on the atatement of
fueral goods and servcas selected

(requi by 141.2(b)(5)) any lege,
cemetery. or crmatory requiment
which the fueral provider representa to

persons aa compell th puraa of
fueral good or fueral serce. for the
fuera which that person 18 

(e) Prvisions on preservtive and
prolltive valufJ claims. In sell or
offering to sell fuera goods or fueral
servcea to the public. It 18 a deceptive
act or practice for a fuera provider to:

(1) Represent that fueral goods ar
fueral servces will delay the natu
decomposition of humen rema for a
long-term or Indefite tie;

(2) Represent that fuera goods have
protective featus or wi protect the
body frm grveaite substace.. wban
such 18 not the cu 

(f) Qu advace proviaions.-(1)
DecpUve ace. or proctcs In sell or
offeri to ..11 fuar goo or 
servcn to the public. 1118 a deptive
act or practce for a fu provide to:

(1) Rtrese.t tht th price ched for
a cash advan lIem ts the lBe .. th
cost to the fu provide for th ltam
when such ia not the case;

(Ii) Fai to disclose to persOD8
arrang fuerals that the price bein
chared for a cash advence Item 18 not
the same as the cost to the fuerl
provider for the item wban such 18 

cae.
(2) Prventive reuiremfJta 

prevent these decptl-r acta or
prctces, fuera provide", mllt place
the followi sentence In th genera '

price 111, at the end of the caah

adVlHces diCloau re18 
'41.2(b)(4)(1I)(C): "Wa chare you for
our lervesaln buyi tIe Item.," If
the fu provier ma a chare
Upo or reive. and retai. a rebate.
comm..ion or trade or voluma discount
upon a cash advence lIem.

145 R8q pu of tunaratgo fW fu 41-:1 It

(a) Cast for crmation provisions.
(1) Unfa or dllfJptive act or proctics
In sell or offeri to nell fueral
goods or fueral servces to the public. II
18 an unai ar deceptiva act or practiCe
for a fueral provider. or a cratorv, to

reul that a caaket other than an
unshed wood box bE. purchtu,,:' :v&

diect crme tion.
(2) Prventiv8 reuirement 

pl8vent ths unair or deceptive act or

practice. fueral providers I&

an unshed wood bo). or altermutve
container available far dict
crmations, if they arane dict
crmatiOD8.

(b) OthfJr reuired purchases of
funerol goods or fu8roJ sfJrvices,-(l)
Unfair or decptive acts or practices. 

sell ar offeri ta sell fuersl goods
or fura servces, It Is 3D unai ar
decptive act or practice for a tueral
provider to candltion the l'hl 
ary fueral good or fueral service to a
penon ar a fuera upon the
puraa of eny other fuera good or
fuera serce. except as reuied by
law or as I)thrwse perrtted by thispar. '

(2) Prventiv8 reuirement3. (I) Ta
prevent ths unai or deceptive act or
practice. fueral prov;ders must:

(A) Place the fallowi dlsclaoure 

the general price list. imediately above
the prices requid by I 453.2(b)(4)(ii)
and (W): '''s goods end servces shown
below an those we ca provide to aur
cutomlh Y DU may choose an.:; thelIaml desir. If legal or other
reuienta mee. you mllt buy any
lIema you did not apcay ask for,
we 'wi expla the reason In wrti on
the statement we provide descrhlng the
fuer goods an sercu you
selected"
PrvidfJ howfJver, Tht If the chare
for "servces of fueral dictor end
staf caot be decled by the
purser, the statement oha include
the sentence: "However. any fueral
aranementa you select wi include 
ahe for our servces" between the
Ifnd end th sentencea of tha
statement spaced above herein and

(B) Place the followi dIosur 
the statement of fuer good anserv selectad. reui by
1 45)(5)(1I): "Chea an" only for
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those item. tht an U8 If we an
reuid by law to .. any It.. we
wi exlain th reUC In wrti
below.

(ii) A fuera prder lha not
violate th oetlon by fai 10 comply
with e reuest for a.cmblnatlon of
BOodo or servcel which would be
impossible, imprctca or excessively
buraDlme 10 provide

,.. ' .....

IJd..po
-.r v.

(a) UnfllorDect1puveAclJ or
proctices. In lellng or offeri to lall
fueral gooda or fuer lervces to tha
public. it is an unair or deceptive act or
practice for any provider to embaim a
deceased human body for a fee uness:

(1) Slate or local law or reguation
requires embalm in the partcular
circumstances regardless of any fueral

choice wllch the family might make; or

(2) Prior approval for embalming
(expressly '0 described) has been
obtained from a family member or ather
authorized person: or

(3) The fueral provider is unable to
contact a family member or other
authorized person after exercising due
diligence. haa no reaBon to bellev-8 the
famiy does not want embal
perfonned. and obtaina subsequent
approval for embalmig alrady
performed (expressly so descrbed). In
,eeking approval the fueral providar

must disclose that a fee will ba charged
if the famy ,alacta a fuaral wbich
requires embalmg, ,uch as a fueral
with viewig. and that no fee wil be
charged if the family ,elects a ,ervce
which do as not requi embalmg. ,uch
as .:Hrect cremation or imediate bura!.

(b) Preventive requiremenL 

prevent these unair Dr deceptive acta or

practices. funeral providers must include
on the contrct, fial bil, or other

written evidence of the agrement or
obligation given to the cuatomer. the
,tatement: "If you ,elacted a fuera
wllch requira embal, such as a
fueral with viewi you may have to
pay for embalmg. You do not bava to
pay for embalmi you did not approve
if you selected arrangements such ae 8
dict crmation or imediate bural If
we chared for embal we wi
explain why below.

453.1 Rotentl 01 
To prevent the unair or deceptive

acts or practices specied in 453.2 and
453.3 of ths rue. fueral provide..

must retain and make available for
inspection by Comm8sion offcials tre
and accurate copies of the price lists
specified in 1 453.2(b) (2) thugh (4), as
applicable. for at least one year aftar the
date of their last distrbution to

cutoma.., and a copy of each statement
of fuer goods and servcea lelactad

reui by 1,45U(b) (5) for at le8lt
one year frm the date on which tha
ltatament was sigJed.

1067 I.._ III of dll

' ..

To prevant tha unai or deceptive
acta or practical speGed In 1 453.
thug 1 453, fuera provide.. must
mae al diOlur1 reui by thse
lIons in a claar and conspicuous
meer.
, 46 D .ula of Inten

(a) Except as otherwse provided in
1 453.2(a), it is a violation of this rue to
eng S8 in any unair or deceptive acts or
practices specified in tha rue. or to fail
to comply with any of the preventive
requirements 'pacifed in thia rue:

(b) The previsions of thia rue are
sparate and severable frm one another:
1f any provision is determined to be
invalid. it is the Commssion s intention
that the remaming proviaions shall
con tinua in effect.

(c) Ths rue shall nnt apply to the
business of insurance or to acta in the
conduct thereof.

4538 Stal. ..omptns
If. upon application to tha Commsaion

by an appropriate state agency, the
Comm88ion determines that:

(a) There is a atate reuiement in
affect which appliea to any transaction
to which ths rue applies: and

(bJ That state requiement sHorda an
QverBlllevel of protection to consumers
which il as grat as, or greater than th
protection afforded by tha rue;

then the commssion a rue will not be in

effect in that ata te to the extent
spec1fad by the Commssion in Its
determination. for ae long as the State
admate.. and enforces effectively the
Itate requirement.

4510 Malor relo.
No later than four yean after the

affective date of th rue, the
Commaaion shall injtate a ruemeking
amendment proceedis puruant to
section 18(d)(2)(B) to detarme whether
the rule should be amended or
termatad. The Commission a fial

decision on the recommendations of ths
proceedig shall be made no later than
eisbteen monlhs after the intiation of
the proceediD!.

DlHoti3 Statement or Jam.. C. Mier m.Ch Fedora Trdo Coauo 
Fuo Rw.

caot in good con.cience go alon8 with .Ii rule afoctt the ruera indultr It th
time. I do nol oPPO'. . rue in priciple.
Indeed. rve alway. said that th i8 an area
worty of Comm..ioD investigation. But for

4203

the roalOlIlOJo below. l bell"". th.,
IC1oa .t th tie II W..dvlaol'or 1 WIDt to mo It cler tho' 1
rape the vi.. held by my ccUcagucs Oil

\h. CoIIiOD Tb i8 ;Withr 8 Republic"'''
nar . Deocatic 1._. It II neither
coDMat1v8 no libe The qu.Uon 
wheth the act0n taa today ca 
defended 1 bell"". It CB0L

The balic l'alO for my oppo.itlon to

'odY 1 .C1oa II th lock of evldeneo in tI,
'Ont Tbt ra II wooy ..doq..'(;
:or . pro that ba la.ted 10 VilA". b
my view. the Comms.ion doe. not bave 6.
relible de.crption of tho indw.i.I' w... J"r

lJ workglmowledae of now it ODerates. TiL
ract. preseoted are often contradictory, art.
heavily anecdotal. and may not be
repr8lentative of industr practices, From
what descrption ca be Jeanert fnm the
record. fwo theories 8eem to fit equaIJy w
(a) 118'" iodultr i. operating qUite
effectivet. and (b) that tho industry III

vitiated 'f market lmptrip.ctions crtng old

for governental interver.tion. 
Nor do we bave any basis in the record to

conclude that the roe approved today wdJ
adequateJy deal with alleged market
imperfectina, QuuminS they eJU.: . Fui
example. lbe requiment Lbat aervr.PI hit
unbundJea" ca e..iJy M circuvented by

fueral directors ' simply chargi.oe l.:e l...t

rrtce. for lIervce. . ' I. caH. (Tne pOlm
about the prtce of. new automobile li belnl'
CRr le.. than the sumed ';rir.ell of ail ne.. '
para i. particuarly relevu.nt nt:re.

Morever. certain provi.ton" rn. ,u, !,!,!!1

har COD8umen, Por example, tt::: :;-.
e:npircaevidencB we ba Ie uf the effecta 0;
flJrcd unbundlng (in Minesota!5uggellts
iucrued COlt. to consumer!. Aiao. the
l'quiment of prior 8uthc;ria

.... :'..

:w...
. e'.lbalm may well rai.f: cost. to

n.wners. dimsb their satiafaC"T'"n with
the overall servce. or bave both effect!.

Because of the pauc:ty f evidence in the
n:cord I believe it is liely the cours would
aUltain ale JenBe tu the ruu:. iUUI on
could bave been mitiated if the r.nmmiu'nr.
bad taen my recommendation and had
reopened the ruemal record for the
'UbmiSlioD of additiooal evidence. The
Comm..ion . own "b..eline" study, in

cu. should bave been entered 

.: 

record even if th. would bave meant a few
mootb del.y whie tbe Commssion accepte
public comment 00 it.

POrtDOI of the baleline ,tud'. "R

.._...

challenge the theory of ma:ket 

~~~ :....

th.at il implicit in the .coms810n s acUon.
Par those' who thin tne baselie study
actualy IUpportl the Commsa

.... .. . ...., .. ..

irnic that by refusin to admt it into
evidence the Commislion forgoe!! th-
opportty to use the study , rest;

support the rue, but enab16lanyone lu ,"at' It
La challenging the Cammll8ion s ar:tin"

Beyond the integrty and 8uffcip.ncy of t.b
Cormal record--... which of COUI'8 u..U

CcmmissiDo l decision IIulfl be baat:G-tner
1. one other maUer I wi.h to touch "!,n"

Th memorada 01 'nthy I. Mun8, Ulr8ClOr l
this BW"8U of CoQ8umar PIlllcdoD. and ROMr, U.
TaliiaoD. Dlredor of th Buau of EcI1MmlClI,

dU08 La detai th... d.fic:IIOci.8 i" ,,,- _"M
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FEDERAL TRADE COMMISSION

18 CFR Par 463

Trade Regulation Rula; Funeral-
Industry Practices

AGEN Federal Trade Commssion.
ACTON: Advahce notice of proposed
ruemaki.
SUMMARY: The Federal Trade
Commssion anounces its intention to
begin a ruemakig.amendment
proceedig for the trade regulation rue
concerng fueral industr practicea
Funeral Rule" or "Rule ). The Funeral

Rule requires that the Commssion
intiate a rulemaking amendment
proceeding four (4) years after the
effective date of the Rule. The
proceeding wil address whether the
Funeral Rule should remain in effect
without changes, or should be amended
or repealed. The Commssion invites
public comment on how the Funeral
Rule has affected COlIumers, fueral
providers and others, and what changea,
if any, should be made to the Rule.
OATE Written comments will be
accepted until January 25, 1988
ADDRESS: Written comments should be
addrssed to the Secrtar. Federal
Trade Commssion. 6th and
Pennsylvania Avenue. NW..
Washington. DC 2056. Al comments
should be captioned: "Comment on
Advance Notice of Prpoaed
RulemakiFuneral Rule, FTC File No.
21!H.
FOR FURTER INFORMATION CONTACT

ouf M. Ahdullah. Attorney. (202) 32&
3024. Service Industr Practices. Bureau

of Consumer Protection. Federal Trade
Commission. Wasbington. DC 205
SUPPENARY INFORMATION:

Par A-Backgrund Inormatioa
Th notice is being published

puruant to section 18 of the Federal
Trade Commssion Act. 15 U.s.c. 57a 
seq.. the provisions of Part 1. Subpar B
of the Commssion s Rules of Practice.
16 CF 1.7, and 5 U. c. 551, eL seq. 

authority permits the Commission to
promulgate. amend and repeal trde
reguation rues that defie with
specicity acts or practces that are
unair or deceptive in or affectig

Commerce within the meaning of section
5(a)(1) of the FTC Act. 15 U. C. 45. The
Funeral Rule declares that it is an unair
or deceptive act or practice for fuera
providers to: (1) Fail to furish price
inormation to puraaers: (2) require
colIumers to purhase unwanted and
unecessary items: and (3) embalm a
deceased human remains for a fee
without authorition. In addition. the

Funeral Rule declares it is a deceptive
act or practice for a fueral provider to
misrepresent: (1) Emhalming
requirements: (2) cremation
requirements: (3) grave vault or grave
liner requirements: (4) legal and
cemetery requirements: (5) preservation
and protective value featues of fueral

goods and servces: and (6) cash
advance charges for items paid for by
the fueral provider on the consumer
behalf. The Rule sets fort the followi
remedial meesurs that must be taen
by fueral providera to avoid engegi
in the unair or deceptive ects or
practices descrbed above.

Under the Funeral Rule. fueral

providers must: (1) Disclose price and
other information over the telephone to
persons who call the funeral home and
inqui ahout the offerigs or pricea of

fueral goods and services: (2) disclose
wrtten price information in the form of
a general price list. a casket price list
and an outer bural container price list
to persons who inqui in person about
fueral arrangements or the prices of
fuera goods and servces: ' (3) give
customers a wrtten statement. after the
selection of fueral gooda and servces,
showig prices of each of the items
selected the total price for the fueraL
cash advance estiates or actu costs.
if known and any legal, cemetery and
crmatory requiements that compel the
pureae of eny items or services for the
parcuar fuerel; (4) mue trth
representetioll reard legel end
other requiments thet compel the
purase of parcuar items or servces:
(5) permt colIumers to select end
purchese only those goods and servces
they desire (intead of offerig goods
and servcee only in predetermed
packages): (8) seek to obtein express
permasion befora embalm the
deceased for a fee: (7) refr fIm
misrepresentig the protective end
preservative value of fueral goods end
servces: (a) disclose whenever they
charge a fee for argi cash advance
purases: end (9) mue unshed
wood boxes or alternative containen
available for dict crmation. if the
fueral provider offers direct cration.

The Funeral Rule was promulgated on
September 24. 1982" and became fuy

1 The Rale lIoWi fuer proder to pl8e. the
informtioa frm th. calka. and ouler bural
conlain., prce Ultl on the lIenll prca1iL Th
combined Ust mUit be off, d to pena wbo
inqui il pen aboul fuerlllftemen or Ihe
co'l of fuera goand ..men

. 47 FR 4Z1 (SepL :u 198J,

effective on Aprir:rO. 1984." A unique
feature of the Funeral Rule is its
requirement that the Commission
intiate a ruemaking amendment
proceeding four (4) years after the
effective date of the Rule. This
provision. set forth in 453.10 of the
Rule. states:

No later than four yeara alter the effective
dati of thi. rule. the Commisaion shall
intiate a roemakig amendment proceeding
punuant to .eelian 1a(d)(2J(B) (of the FTC
Act) 4 to determe whether the rule should
be amended or termated. The Commission
fial decision on the recommendations of ths
proeedig .ball b. made no later than
eighteen month. after the initiation of the
proceedis. a

Havig been duly promulga ted. the
Rule enioys a presumptive validity and
the Commssion need not develop
additional evidence to justify retaining
the Rule. However, the Commission
would requie substantial evidence in
the rulemaking record to justify
amendig or repealig the Rule.

'par B-bjectives
The objective of ths rulemakig

amendment proceeding is to detennine
whether the Commssion s Funeral Rule

8 The Fun8l1 Rul, had two effectiv. date.. ThoN
port0n. of th. Funeral Rule thel prohibit certain
ani or wrttea tIprenl8tion beme effectiva on

Janua 1. 19M 48 FR 457 (Oct. e. 198). Tba
reinder of the RuI... ponlon. that impa18
afaY8 obl!gation all fuer prvidel'
beffecU... Apri30 19M Jd.

N.B. 'I effecY8 date of IW.3(b)(1J(1I) of the

Rule wa. chant frm 'al1ll 1. 19M. to Apri 30
198 48 FR 56 Uan 5. 1981.

BaUM the reordeepLng and disclo.ur
menll of the Funer&! Rule include

inonnabon coilection reuiment8 a. defined by
the Offce of Manasement and Budget'. ("OMB"

Pepeori Reduction Act implementing rue.. .5
CF Pert 1320 the Commi..ion .ubmHted the Rule

to OMI for l"ew. The Fune1'1 Rule . inormtion
caUlIon reuimenta were reviewed and

prov" '" th OMB on Decmber 1&. 19&.
Ard tU Ibe Comm..ioa ..timated that the

Rw. impa88 a rert and rerdeepins buren
oll1'. oo houn aD some zzoo fi The buren
utle i8 ba88 on the auumption tht each rum
tht lDU8t coply with the Rule wod .pend
apprxilely aeea bour per year makin
diMur. and 1 bour pet year k.epin rerd
rwu1 by th. Rul.. The.. .,.tit.. do not
iaud. amoatl of tie aad effort by fuara
prden tht would be .penl mak di.clo.ur 
keepiq re that would b8 done in th. ordinarco of bUlinII.a in the abaence of any rue.

. Seion 18(dJ(2J(Bl of the FT Act .tate.. in part
A .ub.tantiv. amendmnt 10. or f"peaJ of. . rue

promulgated under .ublection (aJ(1HBj.haU be

presc aD .ubject to judicial review. in the

I8 mlUer .1 a rue prucrbe under .uch
.ubaCton . . .

ala the Stalamenl of Ba.I. and PuM for the
FUDI auJ. (''SBP"). 47 FR 422. 4Z (SepL 24.
1981 th Co..ion .taln that the early reew
prour i. de.igned 10 en.ur that there a nee
II coan- th. Funera Rul. after the Rule ha. h,d
aa opportly to corr the merk.t defectllhe
Coaion Identified .
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should be continued without change.

amended or repealed. To assist the
Commission in reachins its
determination. the Commission wHl seek
evidence on the following factual issues:
(1) Whether the benefis of the Funeral
Rule are grnter than its costs: (2)
whether the llresent fueral market is
suffciently self-reguating. in

conjunction with state and local law. so
that the Rule is no longer needed; (3)
whether the Rule has operated as
expected; and (4) whether the Rule has
contrbuted to an increase in
competition in the fueral industr.
Par C-Altemative Actions

The Cdnunission wil consider a
number of alternatives to leaving the
Funeral Rule in effect as it is. This part
of the notice discusses several
alternatives. One possible alternative
would be to repeal the Rule and allow
the performance of the fueral industr
to be suided by competitive forces and
state and local authorities. Another
alternative would be to amend or repeal
specifc provisions of the Rule. A third
alternative would be to expand the Rule
to cover funeral transactions by persons
not presently subject to the Funerel Rule
or to cover additional substantive areas.
A four alternative would be to limt
the Rule s coverage to at-need
transactions and exclude preneed
arrangements from coverage. In
cOMection with the al.need-pre-need
issue. the Commission is considering
whether the two markets can be readily
distigushed.

At this time. the Commission has not
determned whether changes to the Rule
are walTanted. The following is a list of
some of the possible modifications to
the Funeral Rule that the Commission
will likely consider.

Talephone Diaosur Requiments
The Rule requis funeral providers to

disclose that price information is
available over the telephone to persons
who telephone and ask about prices,
terms or conditions. In addition. fueral
providers must provide over the
telephone any price inormation
requested that is readily available. The
Commission anticipated that these
provisions would make price
infonnation more available to
consumers. The Commission is
considering whether these provisions
have been effective and whether it
should amend or repeal the telephone
disclosur requiements.

Embalmg Prvisioos
The Rule requires funeral providers to

seek to obtain prior. express approval
before charging consumers for

embalming. Funeral providers are also
required to refrain from misrepresenting
the need for embalming and must
disclose in writing the reasons itls

necessary if they represent to consumers
that embalming is non-declinable. The
Commission is considering whether
these provisions have been effective or
whether it should consider amending or
repealing these embalming provisions.

Anti. Tyig Prvisions
The Rule prohibits fueral providers

from requiring consumers to purhase
unwanted items as a condition of
purchasing desired items. except as
required by law or permitted by the
Rule. 8 This provision pennits consumers
to purchase caskets from providers
other than the one performing the
fueral. To cover the costs associated

with handling consumer-supplied
merchandise. some funeral providers
charge handling fees. These charges are
not prohibited by the Rule. The
Commission is considering whether the
anti-ty provisions have been effective
in preventing consumer injur and
fostering competition. For example. the
Commission is considering whether. in
certain situations. handling fees 
being used to unasonably restrct
consumers ' right to obtain caskets
elsewhere and. thus. to prevent price
competition in the marketing of caskets.
The Commission is also considerig
whether it should otherwise amend or
repeal the anti-tying provisions.

Written Prce DiscosUf
The Rule requies fueral providers to

give consumers one or more price lists
that show the itemized prices of the
following fueral goods and servces:

Ackowledgment cads, automobile
equipment usage, ceskets and
alternative containers, embalmng, outer
bural containers. prepara tion of the
body, professional servces of the
fueral dictor and staff, use of
facilties. and trnsportation of the
deceased. In addi tion. the lists disclose
potentially important consumer rights.
The Rule does not mandate a specific
format for the price lists. These lists
must be given to consumers prior to the
showing of the goods and. in some
cases. the consumers can retain the lists.
The Commission is considering whether
these provisions have been effective.
whether it should amend or repeal the.e
provisions or whether it should consider
changing the timing for the di.closur of
the lists, the information disclosed on

. The I!nti-tyinl provilioft allO reuire that Iho..
runef1l providers Ihat offer direc crmahon mU8t
offer unfini.hed woo box" or Illematiy.
container' (or U81! in diret cremalionL

the lists. or the persons entitled to
receive the lists. The Commission is
further considering whether funeral
providers should be required to use a
standard format to display these prices.

Misrepresentatiol1s

The Funeral Rule prohibits funeral
providen from misrepresenling that
state or local law requires consumers to
purchase embalming, caskets for
cremation. grave liners or grave vaults.
or any other funeral goods or fueral
services. In addition. the Rule prohibits
funeral providers from misrepresenting
the preservative or protective features of
funeral goods and services and
misrepresenting whether the consumer
wil be charged for the service of
procuring cash advance items.

The Commission is considering
whether it should amend or repeal the
misrepresentation provisions or the
provisions requiring written and oral
disclosurs that are intended to prevent

mjsrepresentations.

Defintion of Funeral Prvider

The Funeral Rule applies only to
funeral providers." The Rule defines a

fueral provider as any person.

partership or corporation that sells ur
offers to sell fueral goods and fueral
servces to the public. The Rule defines
fueral goods as the goods sold directly
to the public for use in cOMeclion with
fueral services. The Rule defines

fueralsemces as: (1) Those services
used to care for and prepare eceased
human bodies for burial, cremation.
entombment or other final disposition:
and (2) thole services used to arrange.
supervise or conduct a fueral ceremony
or the fial disposition of deceased
human bodies. Persons that sell or offer
to sell only fueral goods or only funeral
servicelk not considered funeralprovi for the purposes of the Rule
and thus. are not subject to its
provisions.

Thus. for example. parties that sell
only caskets or outer burial containers
(grave liers and vaults) are not subject
to the requirement under lhe Rule to
disclose price infonnation. The
Commission is considering whether
there is a basis for extending the Rule to
persons that sell or offer 10 sell funeral
goods or funeral services. or specifying
that certain transactions of funeral
providers would or would not be
covered by the Funeral Rule.

StAte Exemption PetitioDs

The Rule permits any .tate to petition
the Commission Cor statewide
exemption from the Rule. Such petilions
are granted if the Cort.mission
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detennines thaI: (a) The state has a
requirement in eflect that applies to the
same transactions as Ihe Funeral Rula
and (b) the state requirement offers
cansumers an equivalent or greater
overall level of protection. The
exemption exists in that state 81 long 

the stata administer and enforces its
reuirements eff ctively. The
consequence of an exemption ia tht the

. Rule no longer applies in the state. The
Commiasion is considerins whether it
should modify the provision. or more
clearly derme term such as "overa
level of protection." and "effectively."

PrNeed and Prarsed Funeras
The Rule applies to fueral

transactions ' whether those transactions
sre entered into at the time of need or
prior to any perceived need on the part
of the consumer. At the time of need.
consumers may be moumins the death
of a loved one and have limited time to
make arrangements. These conditions
may not exist in a preneed market
However. pre-need consumers may not
have access to inonnatin about price..
lesal requirements. and the risht to
select only those soods and servces
Ihey want in an unesuated markeL The'
Commission is consideris whether the
Rule should continue to cover fueral

transactions that ar made prior to the
time of neecL The Commission is also
considering whether there ar. in facl,
important dierences between the pre
need and the at-need markets and
whether fueral providers can readily
distinsuish between a preneed and an
at-need consumer.

Par D-equest for Comments
Members of the public are invited to

comment on any issues or concerns they
believe are relevant or appropriate to
the Commission s review of the Funeral
Rule. T In thie section. the Commission
identifies e number of issues on which it
solicits public comment. The
identification of issues is desisned to
assist the public in commentis on
relevant metters and should not be
constred as a limitation on the issues
on which public comment is soushL

In addition. the Commiseion solicits
public comment on related isaues of
public interest involving the Rule s eflect
on small entities and the paperwork
burden it imposes.

,. Comment. to Ihi. notice need not adhere to any
pacu .tand.re Howeft. in pr.rins

mmentl to the Notice of PrPOllt Rwemwq.
which lhould be published ia the Sprt, o( 198
lnter'ited p.rtt.. ougt to review the evidentiar
cr1er. .meal.ted by Ih. Comm..ion in the
Slalemet of Balia end PurpH for the Crt
PrCtiC8 Rul& 48 FR 714D 714% (M.r. to 181) (text

eada- 4"

Thus. puruant to the Resua tory
Flexibility AcL 5 U. C. 601 et seq. the
Commission solicits comments and data
on whether, and the extent to which. the
Funeral Rule has had a signficant -

economic impact on small entities. and
if it has. whether and how the Rule
should be amended to mie such
economic impacL

Finaly, puruant to the Peperwork
Reduction AcL 44 U. c. 3501-3518. the

Commission seeks public comment on
the infonnation collection requiments
of the Rule to determne whether the
Rule imposes unecessery
recordkeepins and disclosur
requirments.
RecmmendatioDl to Commsnters

A comment that includes the
reasoning or basis for a propoeitlon wil
likely be more persuasive than a
coauent w;thout supportng
infonnation. Accordingly. commenters
are asked to explain their answers and
provide any supportg evidence. The
Commission requests that factual data
upon which the comments ere based be
submitted w;th the comments.

Note to Commenters: Pleasa indicate
the question number to which each
comment refers, if any.

Consumer ExrienC8
(I) How, if at al. has the Rule

effected: (e) The relative proporton of
consuer who prearrge fuera: or
(b) pre-need fueral marketins by
funeral providers?

(2) How. if at all haa the Rule affected
the relative proportion of consumers
who contact more than one fueral

home before decidin which one to use?
(3) How, if at al has the Rule

benefited consumers hy: (I) Alert
consumers to the import of pries
infonnation and enaurs they obta
inonnation at the crtical point of
chooains a provider; (2) providlS
infonnation about dierent purese
options: (3) protecti consumers frm
injuroua miarepresentation: (4)
providi wrtten statements of itemid
charse.. total chrse an items selected
at the concluaion of the discusion of the
arrangement; (5) requing authorition
prior to embalmg: and (6) prohibiti
providers from conditionig the

purchase of e wanted item on the
purchase of an unwanted item? (b) What
costs. if any. has the Rule imposed on
consumers?

Funera Industr and Maretis
(4) How have prices changed (in tota

and for specific fueral goods and
servces) since the Funeral Rule
commenced in 1964? To what extent, if

' .

at all. ate any such changes in the lotal
prices or individual prices for funeral
goods and servces attributable 10 the
Rule? To the extent possible in )'our
answer. please provide specific
infonnation on the total and individual
prices of funeral goods and services
prior to and after the commencement of
the Rule.

(5) (a) How, if at all, have the relative
proporions of the following tyes of
funerale changed since the Rule
commenced: (I) Ground burels: (2)
crmations: (3) above ground

entombment: or (4) other dispositions?
(b) To whet extent are any changes
attrbutabla to the Rule?

(6) (a) How, if at all. have the relative
proportions of the following types of
services or dispositions changed since
the Rule commenced: (I) Funerals that
included embalming: (2) cremations that
utilized caskets: or (3) fuerals that
included any other specifc funeral
goods or services (for example-
hearse. viewing room. flower car or
family car)? (h) To what extenL if at all
are any such changes attrbutable to the
Rule?

(7) (a) How. if at all, since the Rule
commenced have the follow;ng factors
changed: (1) The number and sizes of
funerel homes in the industr (2) the
abilty of new fueral hnmes to enter the
industr (3) mersers in the funeral
industr (41 profits of fueral providers?
(b) To what extenL if et all are any such
chanes listed a:hove attrbutable to the
Rule? '

(6) What costs attrbutable to the Rule
have fueral providers incurd in: (a)
Discussing fueral prices. tenns. and
conditions over the telephone w;th
consumers: (b) aranging funerals: (c)
ohtaining prior pennission to embslm
(d) providing price inonnation to
consumers who request it in person: or
(e) provirlwrtten statements of
ilemiedarses to consumers at the
time arangements are made?

(9) Ar any of the Rule s provisions
especally costly or difficult to comply
with?

(10) How. if at all has the Rule
benefited fueral providers?

Scpe of the Rule s Coverase

(11) (a) Should the Rule s definition of
a funeral provider as: "any person.
partnership or corporation that sells or 

offers to sell fueral goods and funeral 
services to the public" be chansed? (b) If
so. how should it be changed? (c) Are 
funeral homes that compete with sellers 

of only fueral goods or only servces
(which are not covered by the Rule) 
placed at a competitive disedvantase
becauae the funeral homes muat comply
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with the Rule? (d) Ar consumers being
injur by the fact tha t the Rule covers
only sellers of fuer goods and
services?

(121 (aJ Should the Rule apply to pre
need or preamged fueral contracb?
(bl Why should pre-need and at-need
consumers be treted difarently? (c)
Can a fuerl provider reedilyditi betwen a preeed and an
at-need cutomer or will W. complicate
complice with the Rule?

(13) (al Shoud the Rule b. expanded
to cover additional are.. that are not

cuntly subject to the Rule? (bl lfoo.
what additional aras should the Rule

addrss?
(14) (a) How. If at all. has the Rule

affected the crmation industr? (b)
Should the Commission amend the Rule
to include within its scope unfair and
deceptive practices by crmatories. if
any. that are not cureotly covered by
the Rule?

Complice
(15) To what degre have funeral

providers complied with the Rule

(a) Telephone disclosure provisions;
(bl Prce list provisions: 
(c) Misrepresentation prcvisjens;
(dJ Anti- tying provision.:
(el Embalming provisions;
(fJ Crmation provisions; and
(gJ Clear and conspicuous disclosur

provisions:
(16) (a) Please specify what

diffculties. if any. fueral providers
have encountered in complying with lhe
Rule. (b) What effect have any such
diffculties had on fueral providers : (11
Ability to provide consumers with
fueral goods and services: (2) costs of
providing consumers wi th funeral goods
and services: or (3) abilty to compete
with one another and with others?

Disclos Requiments

(17J (al Should the Commission amend
or repeal the Rule s requirments that:
(IJ Funeral providers tell persons who
telephone the fueral home and inquire
about prices. tenna or conditions, that
price information is available over the
telephone: and (2) fueral providers
provide price and other readily
available infonnation over the telephone
to persons who request it? (b) How, if at
all. should they be changed?

(18) Should the Commission amend
the Funeral Rule to require that all
fueral providers adopt a standard

fonnat for the inionnation required on
the general price list?

(19) (aJ Should the Commission amend
or repeal the list of items disclosed on
the general price list? (bJ How. if at all.
should the list be changed?

(20) (al Should the Commission amend
or repeal the reuirement that funeral
providers give CODSumer the price !ism
at the beginning oiany discussion of
prices or arrangements? (bJ How. if at
all. should the requirement be changed?

Mi8reresetatioD Prvili0D
(21) (aJ Should the Commsion amend

or repeal the .ubject. (lega. cemetery
and crmatory requimenb, crmation
requirements, cash sdvanca charges.
embalm reuirements, product snd
servce performance claims) covered by
the misrepreentation provisions of the
Rule? fb) What changs. if sny. should
be made?

Anti- Tyiua Prvion.
(22) How. if at al. have bandlg fees

for consumer-supplied mercandise
affected consumer choice and prica
competition in the funeral industr?

(23) Should the Commission repeal or
amend the requirment that fueral

providers: (a) Allow consumers to
purhase only those goods and services
they want; (b) make unmished wood
boxes or alternative containers
available for diect cremations?

Embalmg Authorition
(241 (a) Should the Commssion amend

or repeal the requirement that fueral
providers seek to obtain prior express
approval before embalming deceased
human remains for a fee? (b) How. if at
aU. should that requirement be
amended?

Clear and Conspicuous Disclosur
Requiment

(25) (a) Should the Commission amend
or repeal the language of the Rule
requirement that fueral providers make
all disclosurs required by1he Rule in a
clear and conspicuous manner? (bJ How.
if at aU. should that provision
amended?

Gener.lluues
(26J Should the Commission retain the

Rule unchanged?
(27) Should the Commission repeal the

Rule? If your answer supports repeal,
please provide a statement of the costs
and benefits to consumem Bnd funeral
providers that you reasonably expect
wil result from repeal of the Rule.

State Exemptions and State Law

(28) Under what circumstances or
situations. if any, should the
Commission grant partial' exemptions
from trade regulation rules?

(29) (a) When evaluating the overall
level of protection provided by a state
law that is tha basis of a petition for
exemption from the Rule. should the

Commission s consideration be limited
to thosl! state laws that are similar to
Funeral Rule provisions (e,

g.. 

price
disclosure requirements). or should the
Commission also consider the protection
afforded by state law provisions that, do
not parallel Funeral Rule provisions
(e.8.. bondina or escrow requirements)?
(b) Should the Commssion
determination of the overalliavel of
protection aforded by stata law be
bued on e provision-by-provision
comparison of individual state and
Funera Rule requimenb. or should the
state requiments and Funerel Rule be
considered as a whole? (e) How. if at 
should tbe state s adminstration and
enforcement of its requirments affect
the Commssion . determation of the
overall level of protectioo afforded to
consumers by the State?

(30) When the Commssion denies an
exemption petition. both the Funeral
Rule and state law usually remain in
effect. What if the Commission haa

. considered and rejected a requirement

. imposed by a state? If the Commission
concludes that a state requirement fails
to provide an equivalent overall level

of protection" to consumers because it is
too burdensome. is that state
requirement preempted because it
conficts with the Funeral Ruie?

(31) How has the Rule affected state
or localla WI and regula lions tha t cover
the practices of fueral providers?

cifical1y, how, if at all. has the Rule:
(a) Created conflcts or diffculties with
existing state or local laws and
reguations: (b) hampered enforcement
of such laws: (c) affected the rights and
obligations of consumers or funeral
providers under such laws: or (d)
affected compliance by funeral
providers with such laws?

(32) Have there been changes in sta te
or 10c Uaws or reguations that haveaffa the need for the Funeral Rule?

(33) What other modifcations of or
issues related to the Funeral Rule would
you want the Commission tQ consider in
Ws review proceeding?

Regulatory Flexibilty
(341 How, if at all. has the Funeral

Rule affected small businesses and the
relative proportion of small businesses
in the industr?

(35) Has the Rule had a significant
economic impact (whether cost or
benefit) on a substantial number of
small entities? Please descrbe in detail
any such signficant impact. whether
you believe it is beneficial or
detrimental. For example. please state
how many small entities have been
substantially impacted: how and why
they constitute a substantial number of
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small entities: and explain how and why
such economic impact is signficant

(36)(a) What hurdens, if any, does
compliance with the Rule place on small
entities? (b) To what extent are the
burenS (referrd to in part (a) above)
ones that small entities would also
experience under standard and prudent
business practice (such as normal
competition for Dusiness)?

(37) What changes to the Rule, if any,
would minmie the economic effect on
small entities?

(38) To what extent does the Rule
overlap, duplicete or confict with other
federaL state or local governent rues?

(39) Have technology, economic
condition. or. other factors changed in
the area affected by the Rule (the

offering and selling of funeral goods and
services to the public) since the Rule
promulgation in 1982? if so. what have
been the changes and what effect do

such changes have on the Rule. its
continued need, its enforcement. funeral
providers' compliance, and on the
persons suhject to the Rule?

Paperwork Buren ReductoD

(40) Approxietely how many hour
per year have fueral providers spent
makig disclosurs requied by the Rule
that would not be spent in the ordary
coure of business ahsent the Rule?

(41) Approxiately how many hour
per year have fueral providers spent

keepin records required by the Rule
that would not be kept in the ordar
coure of business ahsent the Rule?

(42) Could the Rule s requirments be
changed to accomplish its disclosure
goals at a reduced paperwork buren?
Please explain how the Rule could be
changed and provida a ra tionale for the
change.

(43) Could the'Rule: requirements he
changed to accomplish its recordkeeping
goals at a reduced paperwork hurden?
Please explain how the Rule could be
changed. provide a rationale for the
change and provide any supporting
information.

(44) Are there any provisions of the
Rule that preclude fueral providers
from using developing technologies (e.

g..

offce automation) to assist in cnmplying
with its requirements? Please explain
which provisions have this effect. how
they have this effect. and how it can be
remedied.

Lit of Subjects in 16 CFR Par 453
Funerals, Trade practices.
By diction of the Commission.

Emy fL Roc
Secretary.
lFR Doc. 87-Z840 Filed 12_7: 8:45 am)
II CO Ino-clt-l

..-
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FEDERAL TRADE COMMISSION

16 CFR P8 453

Funeral Industr Prsctces Trade
Regulation Rule

AGENCY: Federal Trade Commission.

ACTON: Notice of proposed ruemakin.
SUMMARY: This notice announces the
Commission s decision to intiate the

rulemaking proceeding to review the
Funeral Industr Practices Trade
Regulation Rule, 16 crn Part 453 (the
Funeral Rule" or "Rule ), mandated by
t 453.10 of the Rule. That section states
that the Commission shall intiate a
rulemaking amendment proceedi, four
years after its effective date. to addrss
whether the Funeral Rule should remain
in effect unchanged, or should be
amended or repealed. The Commission
has made no determination on these
issues: all of the Rule s requirements
wil be reexamined durng the
proceeding.

This notice sets out the rulemakig
procedures to be followed, reference to
the legal authority under which ths
amendment proceedin is proposed. a
statement of the Commission s reasons
for proposing this review, a list of
specific questions and issues upon
wbich the Commission particularly
desires wrtten and oral commenL an
invitation for wrtten comments, and
instrctions for prospective witnesses

and other interested penons who desir
to present oral statements or otherwse
participate in this proceeding.
DATE Written comments must be
submitted on or before AU8lst 30, 198.

Notification of interest in questioni
witnesses must be submitted on or

before July 30. 1986.

Prepared statements of witnesses and
exhibits, if any, must be submitted on or
before Octoher 3, 1986 for witnesses at
the Washigton. DC hears, November
1. 198 for witnesses at the Chicao,
Ilinois heargs and December 1. 1986
for witnesses at the San Francisco,
Californa hearings.

Public hearis commence at 9:30 a.
on November 7. 1986 in Washion. DC,
at 9:30 a.m. on December 5, 198 In
Chicago, Ilinois and at 9:30 a.m. on
January 9. 1989 In San Francisco,
California.
ADDRESSES: Written comments.
DotificaUons of interest. prepard
statements of witnesses and exhbits
should be suhmitted in five copies to
HelU B. Cabell, Presidig Offcer,
Federal Trade Commssion Washion.
DC. 20580. 20Z-2 64 J'e puhlic
hearigs will be held in Room 332

Federal Trade Commssion Buidi, 8th
Stret ,and Pennsylvania Avenue NW..
Washiton. DC, In Room 1437 Chcago
Regional Offce of the Federal Trade
Commssion, 55 East Monroe StreL
Chicago, Ilois and in Room 570 San
Francisco Regional Offce of the Federal
Trade Commssion, 90 Market StreL
San Francisco, Caliorna.
!'R I'RnI! INFORMATION CONTACT
Matthew Deynar Ra'ouf M. Abdulah
or Richar Kelly, Bureu of Conaumer
Prtection. Federal Trede Commssion.
Weshington. DC, 2058, 2OZ-2&29,
202&024. or 2OZ-2&304.
SUPlENTAR INFORMATION: 
Fueral Rile declares it an uneir or
deceptive act or prectice for fueral
providen to: (1) Fail to fush price
information to fuerel consumers; (2)

requi consumen to purhase Items
they do not desire to buy: or (3) embalm
deceased human remain for a fee
without authorization. The Rule futher
declares it a deceptive practice for
fueral providen to misrepresent: (1)
Requiments for embalm
crmetions, and greve veults or grve
lien: (2) legal and cemetery
requiements: (3) preservation and
protection capebilties of fueral gooda ,

end servces: or (4) cash advance
cherges for items obtained by the
funeral provider on the consumer
behalf. To prevent these prectices and
to corrct conaumen ' misimpressiona
the Rule sets fort the followi
reedial requiments.

The Rule requis thet fuer.1
providen: (1) Disclose price and other
information over the telephone to
penons who call the fueral home and
ask ahout Its offerigs or prices of
fueral goods and servces; (2) disclose
wrtten price informetion by means of a

general' prica Ust ("CPl"), casket prica
list ("CPL"), and an outer bural
conteiner price lit ("OBC-") to
penons who inqui in penon about
fueral arangements or the pricas of
fueral gooda and,servces:' (3) give
purasers a wrtten statemenL afer
they have selected fueral gooda 
servces, contain the prices for each
onie Items selected. !be total price for
the fueral arangements selected. prica
estietes or actual costs. if known for
cash edvance items, and any legaL
cemetery or crematory requiementl
that compel the purchase of any items or
servces for the parcular funeral: (4)

The Rul. perit. provtden to lncorprate th

Inormtion &om thl ca.at an ou.ter bur
contai prtC8 IRIa in the Reneral pri haL 11
combined ILlt ,I. mUit be offeNd to pe wh
inqu. In pe .bout fu8l18rrngmetl or th
price. of fWUral go and 88rv1C81.

make trth representations about
legal and other requiments thet
cotDpel the purese of partcuar Items
or servces, (5) alow consumers to
select and purese only those gooda
and servces they desir (intead of

offeri gooda and servces only in

predetermed peckages): (6) seek to
obtai express epprovel before

embeh the deceased for a fee: (7)
make trthul representationa about the
preservative and protective value of
fueral gooda and servces: (8) disclose
tht they chare e fee for obtainin cash
advance Items, If that is th case: and (9)
make unshed wood boxes or
altemetive conteinen available for
dict crmation, if the provider offers
dict crmation.

The Funeral Rule was promulgated on
September 24. 1962 and became fully
effective on Apri 30, 198. The
Commission s decision to promulgate
the Rule was suhscquently afflned in
Har 6' Bryant Co. v. FTC. Having
been duly promulgated. the Funeral RuJe

enjoys a presumptive validity. The
Commssion would requi substantial
evidence in the rulemakg record to
justi a detenninetion to amend or
repeal the Rule.

. 11. Rul. bad two effecve dale.. Tho..
portOnl of th Rule" the. prohibit ceai ora 
wrtten rentationl bee effective OD JanU8ry
1. 18 48 FR 4U (Oc 0. 198). The remainder of
th po0D Impolin affative
obUpUog GO fuert proderae effective
DD Apri 30 t1. Id .

N.B The affv8 data of I 453.3(b)(1)(1i) of the
RuI, .u ch frm Januar 1. 198 to Apri 30
19M. 48 FR 56 (Jan. S. 198).

872 F.2 8I (4th Cr. 186). CBrt dBnied. 46 U.

am (196). 1' CoIU beld thai the Fueral Rule did
aot. a. aUog exce th Conuuion . authority

UD HCaDl 5 and 18 of the PT Act and did nol
violate th fu dilorl' First Amendment
ri18 .1 coll "" .pOt

. Under ul8ltl of I8dan 18 of the FT
Ac 18 U . an th Admtrtive Prur
Ac 5 U.s.c. su .t uq. an 70 at leq.. the
exitece of a duly promuJated ru ref1ecll the
.tatw quo aa any cb IDat be lu.tied by .
nt880ba. !M.. in th re Se Motor Vehicle
Mf !I' n. r. Swil Far MuL. 48 U.s. 28 
(191) (th APA reui aD admtrUve ageacy
to provide a ntuo any.iI for .dapti
modna or rna reUoa): Ag'n of
National Adnrtul' In v. FT 811 F.2d 811. 814-
81& (D,c. Cr. 197) (Hellan 18 rolemaki
reuimeatl complement. and. to an- extent. modify
the APA reuimentl): Atchison. Topeka 8'Sonla
Fe Railway Co. v. Wichita Bd. of Trade. 412 U.

80 8O (19') (once an -PDCY ha. lerUed on a

CO of acton 11.Gb.. . reation. the agency
mot ..I fort. realO8bl. b..'. in the ruemakre for d.pa frm II); Canter for Auto SaftJty
.. Po 75. p.z .33 .3. (D.C. Cir. '98) (tho
Mm, ltaada appU.. wbether the asency I.
encUn a new nae. or ntvold or modfyin an old
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The evidence gathered 10 date in
anticipation of th mview ia repord intwo staff repor1 to th Commillioll
dated Apri 7, 198 ("BC Staf Report"
and Apri 198 ("An Analysi of the
Funeral Rule Using Consumer Surey
Ds ta on the Puase of Funeral Gods
and Servces , or "BE Staf Report"J anin two publishd repor1 of consumer
surey.. 1981 "haslia" study and a
198 "replication" study-onducted at
stafs request.

Copies of the BCP and BE Staff
Reporl, the haseline and validation
study report (entitled "n-c. Basee
and Follow-up Studies for Evaluati
the Efect of tha Funeral rua, Fina
Report" July 198) and the replication
study report (entitled "Report on tha
Surey of Recent Funeral Arangers
n-c. Apri 1988) may be obtaied in

person or by mail frea of che frm:
Public Reference Room (Room 130),
Federal Trade Commssion, 6th Street
and Pennsylvana Aveoue NW.,
Washigton, DC 20560.

Seti A. Sll8nt of Collon s Reuns fo. the PrpoRevw
Section 453.10 of the Fuerl Rule

requirs the Commssion 10 intiate 
review proceedi. That secton states:

Na later th four ye8l after the effective
data of th rue. th CommioD sha
intiate a ruemak amendment proceedi
puruat to -00 18(d)(2)(b) (of the 
Act) I to dOlere wbether the rue shal be
amended Dr tete lb. Comm..too
fial deision 00 the relltioD8 of thproceed sbal be made DO later 
eighteen D1nth after th Intiation of th
proceedi..
The Commssion anounced in its
Ststement of Basis and Puose for the
Funeral Rule ("SBPJ that the purose of
this unque proviion was to detere,thug an eary reew, whether ther
is a need to contiue the Rule afer it
has had a fair opportty to corr th
industr problelD it was adopted to

remedy. s The Commssion recognd
tht the Rule s efec may be evidenced
more slowly than in other indutrs,
because a fura Is an 
consumer purse. ' Th Comnon ,
nonethele.. determed tht an early
review W88 necsar to consider (a.J
wheth'l the Rue appean 10 be work
as expected in reducig barers to price
competition and incrasin consumer

I So. 111d1!2J1) of th rr Ac 11... 
ar A IUb.tatiY8 8Idmeat IDo .. Np1 of. .rue promulgaled unde lub8doa (a)(l)(B) ah bePrnbe an lubfe to tudlcia. reew. In theMI. maer .. . ru pl'bad UDde .ub8oa

. . .

. 47 PH 42 42 (SoL .. 1"'
'Id.

choice, !hI whether sume modicatin to
the Rule is necessery to facille tho""
benefits, and (cJ wheter reeal i.
warranted 88 a result of substantially
reduced marketplace problems.

At ths lie, the Commssion has not
determed whether any chanes to the
Rule ar warranted, or whether the Rule

should be retained as Is or repealed.
Instead, all of the Rule s proviions,
includi the is.ue gf repeal ar open 
debate and inui dur th 
ruemak procedi. Th
Commssion s decision on these issuel
shal he hased on the ruAmA .i"l record
viewed as a whole. At th lie, the
staff reports present evideBce tht, If the
Rule overall waran retention, seeral
of its provisions may wart additional
scrntiy and may need to be chaned.
However. the Comms8ion is requid to
demonstrate that any changes (or
revocations) ar based on substantial
evidence in the ruemak record.

To assess the Rule s market impact
Commssion staff'ha. to date gathered
and reviewed inormtion frm the
followi priary soures. In 198, staf
requested Market Pacts, Ine., an
independent market research
organization. to co duct a "baselie
surey ("BLS") of persons who 
recently araned a fuera Th stuy,
which measurd purser ' knowledge
of the fueral market an gauged thei
experience in aran the reent
fueral was desiged to provide
baselie" data on th incidece of
those fueral industr practis
addressed hy the Funal Rule. s In 198,

lid.
I Marel Fact all coaducted a vandal:on

(onow-up .tudy of 25 reentllo the balf..Iu __It.pp ""',th- 8I
..01.. ""lrdil8mac 01 !h evde P1'te by CO gr COD8U1
and Indutr ..mb In th 11'" (1)
ConlWI., ' reipt at fu pricelnonl:on 
th telephoe; (Z) CO' reipt of lIem
price. an ft .talement8 at the fuera home; and(3) cona' repl ohequntllo adv8D
peraou to embalm Th rollow-u reaul8
thawe .. Iban 8 51" cDD8i1lency rnpol8 ra..
10 th ke quUou fa tb08 th ..... aud biral8 in aU Oth..8 of'" .hlJ' thI W81rele.1e Upo ita l8ew ollh b. 
vandaUon mw.. th Cammiuion .taf bI
conjuncton with an IndepdenllUY anelysl.
expert concuded thi the belliD 1'.ull. in 
tb ara. W8 labj 10 1l0U QUoa andilT Inl8rplatl Se 

-- 

Funl Rule Slaff 10 Comm..(on. "lmdEvalual:on Su. Pu.. 'I" Duly t5, 198).Tha Collion upo tt reew of .Ia. aaly.iIdo DOt 11- il ru'lI nclI
coftlder lb. he..li. relUt& 118 de w..
.ubHU8Dtly upheld fa Har It Bryt Co v. FTapia cbea of.bu of dtlCtiOIt 1Z F.z

.. .. 

(411 CI. 111).

Maret Facts Coducted a "rplicatinn
study ("RS") of recet fueral arrangers
designed to pert comparisons with the
earlier study so tht the impact of the
Rule on conumers ' purchasin behavior
and knowledge of the fueral matket,
their funeral expenses, and industry
practices and prices could be assessed.
Commssion staff has reviewed and
analyzed the data frm these two
sureys, which to our knowledge,
comprise the ony systematic' empirical
inormation avaible on th impact of
the Rule nationwide.

Staff has also reviewed the respons..
to the Commssion s Advance Notice of
Propoad Rulemak ("ANR"), which
was published in the Federal Register on
December 9. 1987. " The ANR sought
public comment on how the Rule has
affected consumers, fueral providers

and others, and on what changes, if any,
should be made to the Rule. Durg the
comment period. 324 comments were
received from conswners and consumer
groups, industr members and
observers and stte ofcials.

Commssion sta alo has reviewed
cunt an prior state laws reguatig
the fueral transaction to assess

whether states have. over lie. adopted

the protections affordd by the Funeral
Rule. The followi dicussion sets fort
the most salent inormation presented'
in th staf reports, inudig
suestions for chanes to the Rule
made by ANR commenters.

I. Overall Surv'lY Results

The staff report present evidence,
based on the consumer sureys, that

suggests that th Fueral Rule
requirements have not increased
consum shoppin or reduced overaJl
consumer expnditus for fuerals,
although the reports do indicate that
more"lumen ar selecting crmation
as"' fial form of disposition. The
reports als present evidence that a

majority of fueral providers are

complying with most of the Rule
individual requirements, but are not
simultaneously complying with thee of

the Rule s most important provisions.

10 Rellpl)ndentl ror thUII .ludle. were drwn
frm Ih.e--pul:on ofMule1 Fact. ' Con.wner Mlii:
Pllnel. a n.tina nmpte of mD thlln 
(155.00 in 198J boubold, tht have 
respond to mail que.tionnir.. telephone lureys,

and oth tnt. on 8 contiuing balil. Frm a tolal
pol or lIyaiJabl. ha..hod., 18nce national
..mpl.. WI drwn to pIU.1 C8UI dala wtlb
rupet 10 .elecled lOal. and demogrphic raclon.

II 52 FR 4870 (198).
II Tho.e prvi.IOf reui fural providers 10:(t) Prvide. pner price 0.1 allhe bermins ordilCio of hmerl arngmenl. or lb. .electlonor fueral Roo. an sece.: (2) gh. con.umen If

Collnli
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The study results fuher indicate thet:
(1) Consumers who patrni fuera
providers who comply with th Rule
spend no less on their fueral
arrangements; (2) cnnsumers who
..rpive the Rule-requird price lists
spend no less an fuerals; (3) the
proporton of consumers receivi same
farm of tiely price Inormation at the

fueral home has Incrased: (4)
purasers who receive tiely price
information at the fueral home (but not
necessarily a Rule-requid price Ust)
spend slsnficantly less an funeral
arrangements; and (5) fueral home
misrepresentations have decrased
somewhat end consumer knowledge
about funeral requirements end about
funeral goads and services has
increased slightly. The Commssion wil
consider these results in assessing
whether the Rule should be repealed or
retained. Comment an the study findis
in requested below.

2. Evidence on SpecIfic Rule
Requirements

Telephone Disclosur Requirements

The Rule requies fueral providers to

tell persons who call and ask about
prices. terms or conditions of fueral
arrangements or specifc goods and
servces that price Inormation is
available aver tha telepbone. The Rula
furer requis that providers must give
any price Inormation requested that Is
readily available. The purose of these
provisions was to ensur that consumers
could obtain price Inormation eesily 
before selecting a fueral provider.

Some ANR comments sugest that
telephone disclosures ar unecessar
and impractcal, and the tell
consumers that price Inormation is
availahle over the telephone offends
same consumers. One Induatr trede

grup sugests that the Rule should
alow fuera providers to respond to
telephone requests for price Inormation
by meens ather th over the telephone,
such as by mall, if they choose. Staf an
the ather hand. believes that these
suggestions for chanes to the telephone
disclosur proviaions reui en
evaluation of whether Individua
consumers ar generally awar of their
right to ask for and receive price
Inormetion over the telephone. The
Commission seeks fuher comment an
this question. The BLS and RS dete
present evidence that few Individual
consumers use the telephone to
comparison shop among fuaral homes

.umdendy ite .tltement of go aD
Hrcu .elec at th 8D af th arDti
coernce IU (3) mae ao mipre..ataUou
about c..kat for crmation or emba
reuimet8

or to seek rlce Inrmation. The stuel
results aI provide evidence that those
consumrs who do request price
Inormation over the telephona generaly
receive II,

Other ANR commenters Indicate thet
varous consumer organtions end
news renrters raly on the Rule
requiment that price Inormtion be
given over the telephone to compile and
puhlish compartive raport of loc
fueral home prices. Another

commenter sugsts tht the telephone
is unuitable for discuslons about
fueral prices, end that providers should

be permtted to provide requested price
Inormation by me8D ather than over
the telephone. such as by mai if
appropriate. The Commssion seeks
comment an whether the Rule
afmnative telephone disclosur
requirement is accllmplishl its
Intended puroses. In parcuar. if this
provision is not accomplishi Its
puroses, the Commssion solicits
comments an whether the provision
should be modied or repealed.
Written Prce Disclosur Requiments

The Rule requis fueral providers to
give consumers who Inqui In person'
ahout fuera aranements or prices
one or more price Usts that show the
itemid prices for the fallowi goad
end servces: dict crmation.
Imediate buraL forwar/receivi
remai, ackowledgent ca. use of
automobile equipment, caskets end
alternative containers, embal, outer
bural containers prepartion of the
body. professional servces of the
fuera dictor end staff, use of
facilities, and trsportation of the
deceased The Rule does not requi a
specifc format for these liats. Prviders
must offer these Usts to consumers uponbegi dlcusion of fuer
aranemts or the selecon of fuera
goads end servces (generel price Ust) or
before the goods ar shown (calket end
outer bural contller price Usts).
Consumers ca keep the genera price
UsL

The Usta must also conta severa
disclosurs rear consumers rit
to puraH only thoH goods end
servces they desir, and concer the
need for embal end ather
potentialy requid goads and servces.
A pricipal purose of all of these
requiments is to avoid economic Injur
that consumers mit Incu as the result
of either purasin item or Hrvces
they may not went or us or payi
hier then competitive prices for those
Items end serce..

The BE staff report Indicates that the
1987 RS results provide no evidence that

the offeri to consumers of the rue-
requid price IIst8 riauce consumers
overell expenditus for fuerals. That
data Indi.:e that consumers who
received the Usts spent no less on their

, aranments then those who did not
receive them: In addition. the results
a180 provide evidence that purasers
who received tiely price Inormation
that was not necessariy a rue-requid
price Ult spent signcantly less for their

arements; comparson with the 1981
BLS results Indicates tht the proporton
of consumers receivi some tye of
oral or wrtten price Inormation early at
the fuera home has Incrased The RS
results also present evidence that moat
consumer who receive the price lists
say they are important In mak
aelections of goods and servces, ' and

that moat consumers keep the lists when
they are offered by providers.

Some ANR commenters say that
price lists may not be uaefu to
consumers because they are confsing.
Several commenters suggest that the
Rule should requi a stadar format
for the genera price Ust to corrt that
problem. Other commenters sugest that
the ti, avaiahilty and itemiation
requiments regar the general price
Ust pose diculties for providers,
parcuarly because the offeri of price
Usts may offend consumers who do not'
wish to dlcus prlcn at the tie the Ust
Is given to them. Two commenters
sugest that, to remedy these alleged
prblemcpl'vtders should only be
reuid to make the general price list
avaiable at the fueral home uponbegi discuslon of prices or the
selection of goods and servces:
consumers who make known to the
provider their desir to keep the list
would be able to do so. Severa
commenters fuer sugest that the
Rule should permt providers to include
a separtil,-tton-decable basic

facitioiare on the general price list
Sti other AN commenters raise the
question whether the Rule s Usti
reuiments cause providers to chare
for iteme they mit provide to
consumers at no cast The Commssion
is parcuarly Interested In receivi
comment an Issues related to the
effcacy of the reuid prlca Usts, and
poses severa questions In Section C.
bdlow to help focus that comment.

Misrepresentation Prvisions. The
Rule prohihi ta fueral providers from
misrepresenti that state or local law
requis consumers to purase
embal caskets for crmation. grave

II The Cora' OD tu.. no p01ition at th tie
aa lb. n.di I. th BE Staf R_n anpay reU8I" comment OD' tht Report
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liers or 8fve vaults, or any other

fuera gooda or fueral servces. The
Rule alo prohibits providers frm
misrepresenting the preservative or
protective value of fueral goods and
servces and frm misrepresentin
whether consumers wiU be charged for
servces in obtainng cash advance
items. The Rule requis wrtten and
oral disclosurs intended to prevent

misrepresentations and to corrct

consumers misimpreaaions.
The BLS and RS results present

evidence that misrepresentations
prohibited by the Rule cause consumers
to purase goods and services they
otherwse might not buy. This surey
data also indicate that provider
misrepresentations. which the results do
not show to be cuently widespread.
have decreased and consumers
knowledge about fuerals and fueral
goods and services has increased
somewhat. On the other hand. the
survey results and other information in
the ANR comments present evidence
that some proscrbed misrepresentation
is sti occung. and that many
consumers stiU incolTctly believe that
embalmin is always requid by law
and that sealed caskets preserve human
remains for an indefite time. The
Commssion seeks comment on whether
the misrepresentation provisions of the
Rule should be modified or repealed.

Other inormation presented by the
ANR comments indicates that the
disclosur regarding direct crmetions,
required by I 453.3(b)(2) of the Rule,
may be confsing and inapposite where
the provider does not stock unlDshed
wood boxes. but offers other alternative
containers for use in direct cremations
as permitted by the Rule. One 
commenter suggests that. to'correct this
situation. the disclosur should deleta
references to an unshed wood box so
that no distiction is made. for purses
of the Rule. between an unnished
wood box and other tyes of alternativecontainers. 

Anti-Tying Provisions. The Rule
prohibits fueral providers frm
requing consumers to purhase
unwanted goods and servces 81 a

condition of obtaining other items.
except as required by law or pennUed
by the Rule. The Rule also requires
itemization of funeral components and
forbids providers from requiring finished
caskets for cremation. The Rule further
requires providers who arrange direct
crmations to make available unfinished
wood boxes or alternative containel' for
use in those dispositions.

The 1987 study results discussed
earlier in the section regardi price
lists provide no evidence that the
.pecifc, rue-required itemizallon

reduces consumers' tota fueral bil.
The results do present evidence,
however, that consumers spend less
when they receive timely prce
inormation in other forms. And.1e
results provide furer indication that
consumers fid the price lists helpfu
and keep them when they are offered.
The BCP staf report presents evidence
that the proporton of crmation
pursers buyi caskets has
signifcantly dacrased since 198. Al.
the 1987 results indicate that consumers
are more knowledgeable about casket
for cremation requiments.

Also, the BCP staf report discuses
some evidence presented in the 
comments suggesti that the'
effectiveness of the anti-tyin provisions
may be weakened by some providers

. who charge high handling fees when
consumers supply their own
merchandise, such as caskets purhased
frm thir.part casket sellers. Other
ANR commenters stale that handl
fees are oecessary for providers to
recoup overhead costs and profits lost
on the sale of the casket. The
Commssion seeks comment below on
the handlg fee and other issues
concern the rue s anti-ty
provisions.

Embalming Prvisions. The Rule

requis fueral providers to seek to
obtain prior. express approval before
charg consumers for embalm
services. The Rule fuer prohibits
providers frm misrepresenti the need
for embalmi and requis them to
disclose in wrting the reasons why it is
necessary if they represent to consumers
that embalming is non-declable.
, The BCP staff report presents some

evidence frm the RS study that
providers request prior approval' for
embalmin in about hal of the cases,
and that about two-thir of consumers
who purhase embelm authori it at
some point in the transaction. The RS
results. when compard to the BLS
results, fuer sugest that embalm
in argably inappropriate cases-ct
crmations or crmations with servces
where the body is not present-have
decreased since 1981.

The BCP staff report discusses the
views expressed by some ANR
commenters that the prior approval
provision is diffcult and impractical for
providers. and that efforts to obtain
approval can often be upsetting to
consumers. particularly where the
provider is removing the body from a
hospital or nursing home. Two
commenters suggest that. to remedy
those alleged problems the Rule should
be changed to require only that
providers obtain approval, before or

after the servce is performed. in order

to chrge a fee. Some information is
presented in the comments thet such a
change .may not tesul t in economic
injur to consumers, but might cause

potentially severe emotional injury to
religious groups or others who may not
want embalming performed under any
cirumtances. The Commission is
partcuarly interested in receivig
comment on ths issue.

Definition of Fuerol Prvider. The
Rule covers only "fueral providers,
defined in the Rule as any person,
partership or corporation that sells or
offers to sell fueral goods and funeral
servces to the public. The Rule defines
fueral goods as those goods sold

directly to the public for use in
connection wi th funeral services. The
Rule defmes funeral services as: (1)
Those services used to care for and
prepare deceased human bodies for
bural. cremation, entombment of other
final disposition; snd (2) those service.
used to arrange. supervise or conduct a
fueral ceremony or the final di.position
of human bodies. Persons or firms tha t
sell or offer to sell only fueral goods or
only fuerel services are not considered

fueral providers for purose. of the

Rule and thus are not subject to its
requirments and prohibitions. For
example, partes that sell only caskets
or outer bural containers (grave liners
and vaults) are not required under the '

Rule to disclose price inormation
because they are not subject to its
proviions. - .

The l!CP staff report discusses some
ANPR comments reporting alleged
unair or decepllve acts or practice. by

cemeteries. crematories and other
sellers of funeral goods or funeral
servces not currently subject to the
Rule. Other ANPR commenters auggest
that fueral providers covered by the

Rule may be placed at a competitive
disadvaage because their actual or
potl!l competitors are not subject to
the Rule s requiments. Several ANPR
commenters suggest thet, to remedy this
reported situation. the Rule s coverage
should be expanded to include all
providers that sell either funeral goods
or fueral services. The Commission
requests comment on the extent to
which these reported practices are
occurng and whether the Rule should
cover these other providers.

The BCP Staff Report considered
suggestions made in the ANPR
comments that the ",lemaking should
include issues concerning minimum
standards for pre-need contracts and
crmation practices. and state preeneed
regulations. The staff recommended
against inclusion of these issues in the
rulemaking as beyond th scope of the
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mandate set fort in 145.10 of the
Funeral Rule. The Commssion concu
with this recommendation and.
therefore. has not included those issues'
in the questions for comment

Funeral Expenses and Funeral Prcss.
,he BE staff report presents evidence,
based on the BLS and RS, that
consumers ' total expenditurs for
funerals have inCleased more than the
general rate of ination ("real
expenses ) between 1981 and 198, by
as much as 9%. BE staff report.

however, that the study data caot
resolve whether that incrase is due to
an increa.e in real price. for fuera
goods and services. or to an incrase in
the quantity (or quality) of items
purchased. or. some combination of
those factors.

The ANPR comment. present other
information, based on data compiled by
the Federated Funeral Directors of
America. that real prices for fuerals
may have increased by as much as

2%-7.6% since December, 1983. Several
ANPR commenters presented views and
some data that funeral price. have
increased since the Rule . promulation;
sume attribute the price ri.e to the Rule.
while others .ugges! that it may be due,
at least in part, to the fact that providers
may be "tradig up" consumers so that
purchasers buy additional or more
expensive items. Other commenters
present views that price incrase. ar
not harm hecau.e consumers are
now exerci.ing their inormed choice.
The Comm..ion in its Statement of
Basis and Puose for the Funeral Rule
recognized that fueral providers might

decide to raise pricesin response to the
Rule s itemization requiement8. u The
Commi.sion i. particularly intereated in
receiving comment on the remtion
between any incrases in real expee.
for funerals and real fueral price..

Campliance Issues. In judg
'" hether the Funeral Rule warts
retention or repeaL the Comm..ion will
consider whether the Rule itaelf is
suffciently in place in the market That
is, are enough providers substatially
complying with the RuI' a-equiements
to permt accuate judgments about the

co.t. and befits of the Rule?
The .taf report. pre.ent evidence

from the 198 RS data that 31% (and

perhap. les.) of fueral provider 
simultaneously providing a general price
list early in the arrangements
conference and a suffiiently ilemized
statement of items .elected, an mak
no misrepresentation. about embelm
and casket for cremation requien.
in accordance with the Ru. Viewi

,. SBP 8' 42Z.

each Rule prviion individually, the
data also incate that a majorty 
fueral providers ar complYi with
most of the Rule s individual
requirments. The data fuer Indlcata.
however, that ahout one-uarer of -
providers may be sivi the genera 
price 11.110 consumers at the begnn
of di.cu..lon of fueral aranment..
as requi by the Rule. Other, les.
formal .urey. presented In the 
commenls sugest var rate. of
provider compliance ,with individual
Rule prvisions. The Comm..lon .eeka
comments below on whether the 198
relication .tudy data accutaly reflec
the actual level of industr copliance
with the Rule, and on what level of
compliance is sufcient to permt
judgent. about the costs and benefits
of the Rule.

Slate Reula/ions. The Commssion
recognzes that state action to prevent
any indu.tr abuse. may have benefits

over reguation at the Federal level.
However, when the Commssion
con.idered promulgation of the Rule In
198 few states had adopled any of the
individual provisions contained In the
propo.ed Rule, and II appeard that no
.tate had enected a reguatory prica
disclo.ur .cheme .imar to the
proposed Rule. " Sta has conducted 
review of cunt state reguations to
determe whether any signcat
chane. In state reation haveoccud since that tie. Siaf report.
that. althoug as many a. then (13)
10 twenty-five (25) states have adopted
at lee.1 one of the Rules .alent
provisions, the majority of the state.

.till have nol incorporated Into thir
law. a regua lory sch .imar to the
Funeral Rue. 

Conclusion. The Commssion ha.
carefuy considered the sta reort
and the comments recived In repona
to the Advance Notice of Prpose
Rulemak, Based on 1 45.10 of th
Funera Rule and the evidence pre.ented
to date, the Comm.ion believes that
the intiation of a ruema
amendment proceedi woul be in the
public Interest.

The puhllc is advied thel the
Comm.slon has not adopted any
findip or conclusions of the staf. 
fidigs In ths proceedi shal be
ba.ed solely on the ruemak record.
Accordingly, the Comm..lon invites
comment on the issues raised by the
.taff report and the evidence prsented
to date.

The Colon s Rules of Prctice
shall govem the conduct of 
ruemak proceed excpt that to

I. SS.t 4Z D. 8L

the extent that th. notice differs frm
the Rulei of Prctlce. -te provisions of
th. notice shell govent Th. elternative
form of proceedi i. adopled in
accordance with 11.20 of those rue. (16
CFR 1.20).

Setion B. Invitation to Comment

Al interested persons ar hereby
notied that they may submit data,
views, or arents on any Is.ue of fact,
law or policy which may have bearg
upon th Rule reviaw. Such commenta
may be either in wrti or orally.
Wrllten comment. wi be accepted until
Augut 30. 1988 and should be
addr..ed to Henr Cabel. Presidig
Offcer, Federal Trade Commssion,
Wa.hion. DC 20560. 202 326-642. To
assur prompt consideration. comments
.hould he identied a. "Funerel Rule

Review Rulemaki Comments." Please
fush five copies of all comment..
(instrction. for penons wishing to
pre.ent their views orally are found in

Sectlons E. and F. of ths notice).
While the Commssion welcomes

comments on any is.ue. which you feel
may have beari upon the propo.ed
Rule review, questions on which the
Commssion parcuarly desire
comments ar listed in Section C. below.
Al comment. and testiony .hould be
referenced specifically to either the
Commsiion s que.tions or the .ection of
the Funeral Rule bein discussed,
Comments should include rea.on. and
data for, the position. Comments
opposin retentioq of the Rule or
specifc provisions should. if po..ible,
sugst a specic alternative. Prposals
for altarnative reguation. .hould
include reason. and date that indicate
why the alternative. would better serve
consumers than the Funeral Rule.
Comments .hould include a 
discuaion of al the relevant facts and
be ba.ed ditly on fithand
knowletpersnal experience or
general understandig of the partcuar
i..ues addrssed by the propoaed Rule
review.

The Commssion empha.ize. thai the
puro.e of soliciti comments on the
varous I..ues is to determe whether
the prvisions of the Rule are operatin
a. expected and whether they have

achieved the ohjectve. and benefit.

envi.ioned by the Comm..ion et the
time they were enacted. Accordingly,
the Commssion requests commenters to
provide information and data in the
form of surey., expert testimony, or

anecdolal experience that reflect. actal
experience with the operation of the
provisions of the Rule. Coment on Ihe
BE Staff Reports econometrc analysis
would partcuarly be appreialed.

;jf

I",



Federal Reger Vol. 53, No. 104 Tuesday, May 31, 198 Prposed Rules 1989

Se C. Questions an I8lUes

The Commission has decided to
employ a modified version of the
ruemakig procedurs specifed in
11.3 of the Commssion s Rules of
Practice, proceedin with a single Notice
ef Prposed Rulemsking and the "
designated issues" formL Set fort
below is a list of specifc questions and
i99ues upon which the Commssion
parcuarly desires comment and
testimony. The list of questions is not
intended to be a list of "disputed issues
of material fact that are necessar to
resolve." and any right to crss-examne
will be determined with reference to the
crteria Bet forth in the Commssion
Rules of Prctice.

Interested persons are ured to
consider carefuly the followig
questions. The Commssion retain its
authority to promulgate a fmal rule,
which difers frm the curnt Rule 
ways sU!!ested by these questions and
based upon the ruemaking record

1. Should the Commission retain the
Rule unchaned? Should the
Commssion retain the Rule but chane
some of its provisions? If so, which of Its
provisions should be changed, and how
should they be changed? Whether you
support or oppose retention, the
Commssion wi give more weigt to
those comments that provide a
statement of tha costs and benefits to
consumers and fuara provider that
could reasonably ba expected to result
frm retention or alteration of tha Rule.

z. Should tha Commssion repeal tha
Rule? Whether you support or oppose
repeal, the Commssion will give mo"'
weight to those comments that provide a
statement of the costs and benefits that
could reasonably be expectad to result
frm repeal of the Rule.

3. The replication study asked
consumers who had araned fuera
whether, and at what tia in the fuera
traction, they received inormtion
on prices and arangements frm the
fuera provider. What ar the
advantages and disadvantages of
relyi on consumer recall and
assessin the degre of compliance with

the Rule and the Rule s impact on the
fuera market? What evidence 18 there
that consumers might not accutely
report their exueriences?

4. The replication study suggests that:
(1) Approximately half of fueral
providers give purchasers a general
price list early in their meetis at the
fueral bome (before selection of a
casket); (2) a majority of fuera
providers give purchasers a properly
itemied. wrtten fial statement at the

conclusion of their argements
conferences: (3) a majority of fuera

providers do not misrepresent casket for
crmation or embalmg requiements:
and (4) a miority (about 3Q) of fuaral
providers ar simultanaously complyi
with all of the of tha preedi
provisions of the Rule. Do these
fudls acctely reflect the leval of
industr with these Rula provisions?

What othar avidenca exsl8 on the leval
of industr complianca with thesa, and

other, provisions of the Rule? Ar thase
levels of compliana sufcient to pat
accuate judgents about the impact of
the Rule on fueral consumers and
fueral providers? If not, what level of
compltance would ba sufcient?

5. Most of the replication study
respondents made fueral aremants
about the year after tha Rula took
effect. What ar the advantagAs and
disadvantages of reviewi tha Rule
after that tie? In partcuar, has there
been adequa te time to assess accuately
the impact of the Rule on the fueral
market?

6. The surey evidence sugests that
consumers ' total expenditus on
individual fuera arements,
adjusted for ination, hava incrased
over tie. Still, that evidence caot
establish whether the incrase in
expenditus was due to an incrase in
the real prices of Individual fuera
goods and sece, and incrase in the
quantity (or quaty) of fuer gods
and semcas purcsed or solie
comhination of tha two. What other
evidenc exits on the chanes In real
consumer expenditus and real fural
prices slnca promulation of tha Rule?
To the extent such chanes hava
occud. what are the reasons for those
changes? Could incrases in fueral

providars' costs of doin business ba an
explantion? (See Question 16 alo). 
there studies or other analysas of real
consumer expenditus and real fuera
prices that sbow the affects ot the Rule
by isolati them frm tha effect ofotherfactors? 

7. Tha replication study results
sugest thatm faw consumers 11sa the

telephona to comparson shop among
fueral provider or to seek price
inormation. If th 18 the case, 18 there
any reason to retai the Rule

affative telephone disclosur
requiment that providers tall caers
who inqui about the prices, term, or
conditions of fueral arngements that
price inonnation Is available over the
telephone? Ar consumers generally
awar of their right to esk for and
receive price inormation for fuera
goods and servces over tha talephona?
What other evidence exits on the
extent to which consumar comparon
shop bafore salact a fuaral home? 18

compliance will !he telephone
provisions of the Rule costly?

8. The Rule requis providers 
reasonably snwer. frm the price lists
and other readily available inormation.
consumers ' telephone requests for
inormation about providers ' fueral
offerings or prices. Have any substantial
costs arsen frm this provision? If so,
how do these costs compare to the
provision s benefits? What problems, if
any, have providers or consumers
encountered as a result of this
requiment? Is there any reason to
believe that providers would not
contiue to provide requested price
inormation over the telephone if the
provision were repealed?

9. The preliary analysis of the 1987
surey evidence Indicates that: (1)
Puasers who received the price lists
and the fial statement required to be

given or shown to consumers by the
Rule spent no less on their fuerals than
purasers who did nnt receive those
docuents: and (2) purasers who
reived other forms of price
inormation early In their arngements
conferences spent less on their fuerals
than individuals who did not receive
that information early. Is ths analysis
corrct? (To the extent feasible, the
public is ured to comment on the
underlyi assumptions used In the
analysis and on the valdity of the
econometrc model itself.) What other
evidance exsts on the effects of the
doi:enti requid to be given to
consumers by the Rule on consumer
expenditus and consumer choices?
What other evidence exsts on the
effects of the provision of price
inormation other than the docuents
requid by the Rule on consumer
expenditus and consumer choices?

10. Do consumers use the general
price-lM in their selection of fueralgoed servces? How do they use it?
Do genera price lists cuntly used 
providers vary sigficantly in length.
format, or the use of terminology?
Would the adoption of a requird
stada format for the general price list
chane the way consumers or fueral
providers use the lists in the fueral
trnsacton? If so, how would their use
change? The model general price list
reproduced at the end of this section is
intended to help focus your answer.
Would such a required format impose
any additional costs on providers? If so.
what costs? What costs, if any, would
be imposed on consumers? What, if any,
ar the benefits of a standardzed
fonnat for tha general price list,
assumg that few consumers cuntly
use the general price list \Q comparison
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shop? (See "Model General Prce Lit,"
which appear followi Question 18.

11. Many AN commnte",
suggested exandi the Rule s scpe of
coverage to al provide", of fueral

goods or servces. Staf bas received few

complaits about the practices of
cemeteries, crmatories. or other Bellers
of fuera goods or fueral servces
cuntly not subject to the Rule. Whet
evidence exists on the extent to which
Unair or deceptlva eet Dr practice

proscrbed hy the Rule ar commtted by
provide", not cuntly subject to tha
Rule? What, if any, competitive
disadvantage do provide", covered by
the Rule exerce because actu Dr
potential competito", not suhject to the
Rule engage in the provision of fueral
goods and servces covered by the Rule?

12. Some commenters suggest that the
Rule should require that funeral
provide", offer the general price list
upon beginng discussion of "prices Dr
the selection of goods and servces
instead of upon begi of discusion
of "fueral 81angements or tha
selection." Those commente", state that
strct compliance with the term "fuera
arngements" can result to the GPL
being offered at moments when
consumers may Dot wish to discus

fueral amements, such as dur
removal of the body frm the place of
death Would the suggested chane alter
in any materiel way the obligations of
fueral prvide", or the rights of
consume", under the Rule? If so, how? Is
there any evidence that fueral

providers have dierent interpretations
of the term "fueral arrgements?" If
so, please provide that evidence.

13. The Rule reuires !bat the genera
price list that must be given to
consumers contain several affativ8
statements that prode detaied
inormtion concern the goods and
servces offerd. In eech ca.. the exact

langge to be used is speced Is thar
a need to reta the precise lane
cuntly requid by the Rule for tho..
disclosurs? Should the Rule permt
providers to use alternative lange of
their choosin as long as the lange
discloses the .ub.tace of the
inormetion now requid by the Rule?
What ar the costs and benefits of such
. chenge?

14. Some cornnters sugest thet
providers may che high handl fees
for B.ementa where consumers
supply their own caskets pnrased
from th-per ce.ket sellers How
prevalent is Ih. practice? What
evidence iB there tht handl feea 
necessary for providers in ouch ca 
recoup fied and nverhead costs Dr

profits lost on the sale of the casket?

Shou the Rula addrs. tb pra? 
so, how?

1&. Soa coenters IIt
liminRting th reuint tht

providers obta prior approval for
embalm .tati tht It i. often -
dicut to compl, with Wht
dicutie. have provider encunte
in ae pror appral and ha oft
have tho.. diti oc? Wht
advere effect if any. have thD8
dicutI.. had on the provi fugoo an aace to
con.umer?

18. How have fuera provide' com
changed si the prllatioD of the
Rule? To whet exent ca then chane.
be attbute to th Rule?

17. Conadehle ti ha p...ed
since the clo.. of tha rerd on which
the Rule w.. baaed. What studle..
expert opinon, Dr anecdota evidence
exists concern the relative degre of
pre-pnrase fural inormation tht I.
now availahle to consumer? To what
extent, if any, doea th avaibilty of
such inormtion obviata th need fDl
the Rule or any of its proviaiona?

18. To what extent do fuer
providers comply with tha cesket and
outer bural contaer price dlcl08J ,
proviions by: (1) Prpar saparte
price lits tht, individuas ca tae with
them when th leave the fu hom?
(2) includi detaed caket and outer
bural contaer price lnormatioD on the
genera pricalit? (3) prepar
noteDooka Dr bindere that pnra
ca review at the fuer homa? 
ar the edvantagea an dldvante
of permtti fueNl provider
nexhilty in complyi with the
provisions relati to caakfand oute
bural contaer price inormation?

Model Genera Pree Lit (Se Question
10)

AN NAM FU HOME
100 MsI SIn
Vourown USA
(12) 4&78
GI! PR LI
(To.. Prce ar Elocyo .. of Moth Day,
Voor)

n01l an sece sh be 
tho.. we CO prde to oa CUmo Yoc
may cbOO on Il". ill- yo d..ira

(HOWBYor, MY fu _eta 
..lec wtlnciude 0 cho for ou-I
if lool or othor rouimata mOO you mUlt
buy aDY lIom you did not Ijcoy ..k
for, wo wt _la th reosnln Wlti em
th stetomat we provide descblD 
fu so an sorcu yo seecod.

Th lit do not Includ. prco for 
ltsm tht yo mey oa 11 to bu fo yoII .. cooto nr crtor 
Dowe an 

-- 

no.. Tb prC8 
fnr th ito wlU b8 81- on - bi 

tho ItOtomont dobin th fuor 
an ..rvC0 you ..loc (Wo cbo you
for our seco In buYl th- 110""1..

Forwor of remai to .neth.. fu-nere homo 
Ths ch Includos:reol of 

seco of sta

.. 

nI_tionombo
.loc trporttion (bt Dot

shPPID ch)R8iv\ of re fr ODor
fuor home
Th ch inud

soce of stelf
. ca of 
trporttion of remo 
cemeter or crmatorDi crmations 8- to 

Ou chsr for di crmation
(without ceremony) Incldes
removal of remain and 
poliem to crtory
crti0D
n8C.18 I8ca of .ta and
outhorlti

if you WaDt to ar . di crotion
yo CO us aD uned woo box or 01

aitetivo conta. Altetive conta
ors CO be msdo of matsrial Uks hoavy
caboa or compositioo material (with
or without outsdo cove. or poch.. of
COV88

1. Di Crtion with cotaor
prdo by 

1. DI Crtiem with oItetivocoota 

. .

3. Di Crtion with UDbed
piD bo

If . con8umer may not dece a chare
for ths larvces of fuore dictor Ind st&l
th I8tenC8 mUlt be included here. Plea.e
8I the copliance gude. for a fuer ex-
planation.Th ..to"" ohoul b8 amtt if thefuor di do uol moa a socach or do no reiYO an reta s
rebate .-t..iOU or trde or volum di..
cot up a ca advaDce ite
Imadato bur: 8- to 

Ou chsr for aD Imadato burol
(without ceny) inudes
revol of boy
1o trtiem to ceetnasa sorco of .ta an
authoritiol1

L Imodlata bur with cooteiDr
provldod by puraser..-.---- 

1. Imdllto burol with unsbed
plno box .--.--...---..- 8-

3. Imodta burol with balp cloth-
cover 10ft wo cat with
balp Intorior
Fu _amala'1fa at &mou. to 

HolI (with 11 mia radlua)- Emba 
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Except In certein lpeal 08"", embal-
In Ia not by law. Bmbel mey
be fUry hower. If you 88lee cer-
tain fu anngellta IUch .8 

aI with viewi U you do Dot want balm you ulually be.e tho rit to
choose an arnaement which doe. not
reuire yo to pay fo It IUch 01 a dit
crmation or imedate bural

Other l'raDi Df Boy ..--.- L-
Use of FaciNti- for Viewing
MaiD Staterom (p dey). 
Smller Statarom (per cly) 

Us. Df Focilli.s for Fr.ml
Ceremony:Chapel.._._.-...--.-...- 
Smaller Staterm .....---.......-.... 

ather Uss of FaciJiuss:
Tent and chain for grave.ide serv-

ice ..............-..-......-........-......-.... 

Hears 

...........................,.,........-.....-......... 

Limousine 

....-....,...........--............-....- 

Other AutomotivlJ EquipmenL'
Flower C&_.-...............--.--...-...-- 
Family ca...-............................-........- 

AcJowledsement Cas ._._moo_........ 
CDskets 

.................................. 

L- tD 
(a complete price lilt wi be provided et the

fuerel bome.
OUler Burial Containe1'....... S- to L-
(A complete price lilt will be provided at the

fuer home.
Other:

PaUbeeren (S).........................._...... 
Bural cloth............-.... L- to L-

Servce of Funeral Dirtor 8D Staf 

... 

Ou charge iDclud.. BIment of fura
end CDultaUon with the ramy 
clerg. prepartion an fU of necelea
notices, and authoriztioDl and conlentl.
Thll roo for our ..rvce wi be added 
the total cost of the fuera arngementl -
you ..leet. (Such a roo il aJady inuded
in our che. for dict crtioo. imm&-
diate burals. and forwarng or receivi
remains.

Se D. Publ Hea
The sets of public hears will 

- held on tha proled trde reguatiOi
rue reviw. The fit wil coence on
November 7, 198 at 9:30 a.m. in Room
332. 6th Strt and Pennsylvana Avenue
NW.. Washion. DC. The eecond 
commeoce on December 5, 1966 at 9:30

m. in Ruom 1437. 55 East Monre
Stret. Chcago, llinois. The th wi
commence on Januar 9. 196 in Room
570. 90 Maket Stret, Suite 570, San
Fracieco, CA. Tentatively scheduled

are 7 daye of public hearings at each
site.

Persone desirng to present their
views orally a t the bearings ahould
advise Henr Caben. Presidi Offcer,
Federal Trade Commeaion.
Washion. DC 21. 202- 2. aa
soon as pos.ible.

The Prsidi Offce appointed for
thiJ prceing ehall have al power

preacrbed in 16 CF I.I3(c), subject to
any IimitatiOla deacred in th notice.

Seon E. In ID WlID-
1. Advance Natice

If y'ou wi to testi at the hear
please noti th Preidi Ofr
Imediately by lette or telephon of
your deir to appear and fi with 
your complete. worfowor ottanu
no later than October 3, 198 for
witne- at th WBaon 
hears. November 1. 198 for
witnesses at the Chcao, IUoiJ
hearing. and December 1, 198 for
witnesses at the San Francisco. 

Californ bearng.. (You may testi at
only one of the hears.) Tha advance
notice ia requid so that other
intereeted penKD8 ca detere the
need to aak you questlOD8 and have an
upportty to prepare. Any crsa
examination that is petted may coer
any of your wrtten testimony, which
will be enter into the reord exactly
as eubmltted. Consequently, it wi not
be necessar for you to reat ths
atatement at the bear You may
aimply appear to anwer questlon with
regard to your wrtton atatemont Dr you
may deliver a short sumary of the '
moet important aapecta of the statement
within tie lits to be set by the
Preidi Offcer. As a genera rue, your
oral aumary .hould nOlexceed twenty
minutes.
l'apective wilnesae. ar advieed

tbat they may be aubject to queetioDig
by designated representatives of
intersted parte. and by membere of
the Commssion e staff. Prpective
witnesees ar also advised that they
may be questioned about any data they
have that supports or was used aa a
basia for general stateenta made in
their testiony. Such questioni wi be
conducted subject to the diacrtlon and
contrl of the Praidi Offcer and
with such tie litatiOD8l1' he may
imp".. In th altetive, the Prsidi
Offcer may conduct ouch examiation
himself or he may determe that fu
and tre discloswe aa to any Issue or
question may be acheved thug
rebuttal submlaaioD8 or the presentation
of additional ora or wrtten statementa.
In all such inatance., the Praidi
Offcer .hal be governed by the nee
for a full and tre disclaur of the facta
and shall pennt or conduct euch
exaintion with due reard for
relevance to the factual ia..ee raied by
the proo.ed mle and the teationy
delivered by each witnes..

2. Use Df &/rbif,

Use of exhbits durng oral tealiony
Is encourged eepeclally when they 

to be used to hep cly techcal or
complex matfers. If you polan to offer
documents a. exhihits fia them al soon
as poasible dur the period of
subml.sion of wrtten commenta eo that
can be studied by other interested
person.. If thoae docments are
unavailable to you dur ths period
you mot fie th a. soo aa pos.ibla

, thereafter and not later than the

daadl for fiin your prepard
atatement. Ma each of th docuents
with your name. and number them in
eequence. (e.g.. Jonea Exibit 1). Please
alo number all pages of each exhibit.
The Prsidi Offcer has the power to
refuse to accept for the ruemaking
record any hearig exhibita that you
have not fuished by the deadline.

3. Expert Witnesses

If you are going to testify as an expert
witness, you must attach to your
statement a curculum vitae.
biographical sketch. reaume or sumary
of your profeesional backgrund and a
bibliography of your publicationa. It
would be helpful if you would also
includa docuentation for the opinions
and conclusions you express by
footnotes to your statements or in
.eparate exhbits. If your testimony is
baaed upon or chefly concerned with
one or two major resear studies.
copiea ahould be fushed. The
remai citations to other works can
be accompliehed by using footnotes in
your statement referrng to those works.

4. Resulls of Surveys and Other
Research Studies

If in your testimony you wil present
the results of a sureyor other research
study, ae distingiehed from simple
references to previously published
etudiea conducted by othere. you muat
also preaent as an exhibit or exhibits all
of tlollowi inormation that ia
available to you.

(a) A complete report of the surveyor
other reaearh study and the
inormstion and documents listed in
paragraphs (b) thrugh (eJ below if they
are not included in the report.

(bl A description of the sampling
procedures and selection process.
includi the number of persons
contacted. the number of interviews
completed, and the number of persons
who refused to participate in the survey.

(c) Copies of sll completed
questionnaires or interview report used
in conductig the sureyor study if
respondents were penntted to answer
questions in their own words rather than
required to select an answer frm, one or
more anwere prited Oft the
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questionnaire or sU!!ested by the
intervewer.

(d) A description of the methodolol!
used in conducting the sureyor othar
researc study including the selaction of
Bnd instrctions to interviewers,
intrductory remarks by intervawel' to
respondants, and a sampla
questionnaire or other data collection, instrent. 

(eJ A descrption of the statistical .
prcedurs used to analyze tha data and
all data tables which imderlie the resuts
reported.

Other interested pel'ons may wish to
examine the questionnaires. data
collection forms and any other
underlying data not offered as exhbits
and which serve 8S a basis for your
testimony. This information, along with
computer tapes that were used to
conduct analyses. should be mada
available (with appropriate explanatory
data) upon request of the Presiding
Offcer. The Presiding Offcer wil then
be in a position to permit their use by
other interested persons or their
counsel.

5. Identification. Number of Copies, and
Inspection

To assure prompt consideration. all
materials filed by prospective witnesses
puruant to the intrctions contained 

paragrphs 1 thug 4 ahove should be
identified as "Funeral Rule Review
Rulemaking Statement" ("and Exbits,
if appropriate), submitted in five copies
when feasible and not burensome, and
should include the name, title, addrss,
and telephone number of the
prospective witness.

B. Reasons far Requirement
The foregoing requiements are

necessary to permt us to schedule the-
time for your appearaces and that of
oth witnesses in an orderly man.
Other interested pares must have your
expected testiony and support
documents available for study hefore
the hearg so they can decide whether
to question you or file rehutta. If you
do not comply with all of the
requiments, the Prsidi Offcar has
the power to refue to let you testi.

7. General Prcedures
These hearings will be informal and

couroom roles of evidence will not
apply. You wil not be placed under oath
unless the Presiding Offcer so requirs.

You also are not required to respond to
any question outside the area of your
wrtten statement. However, if such
questions are permtted, you may
respond if you feel you ar prepar and
have somethg to contrbute. The
Presidins Offcer will assur that all

questionin is conducted in a fair and
reasonable maer and will allocate
tie accrd to the number of pares
partcipati, the legitiate needs 

each grup for fu and tre disclosur,
and the number and natu of the
factual issues discussed. The Prsidi
Offcer fuer haa the right to lit the
numbe of witnesses to be hear If the
orderly conduct of the hear so
requiL

The deadles established by 
notice will not be extended am hear
dates wi not be postponed uness
harship ca be demonstrated

Se F Nolition of Inte '
If you wish to avail yourelf of the

opportty to queatlon witnesses you
must notify the Prsidi Offcer by July
30, 1988 of your position with respect to

the proposed ruemaki proceed.
Your notification must be in sufcient
detail to enable the Prsidi Offcer 
identi grups with the same or simar
interests respecti the general
questions and Issues provided in Setion
C. of ths notlca. The Prsidi Offcar
may requi the submission of
additional inormation if your

, notication is inadequate. If you fail to '
fila an adequate notication in sufciant
detai you may ba deniad the
opportty to crss-ame witnesses.

Before the hears commenca, the
Prsidi Offce wi identi grups
with the same or sim intests in the
proceedi. Thasa grups wi be
requid to select a sina representative
for tha purose of conducti dict or
crss-examation. If they ar unable to
agre, th Prsidi Offcer may select a
representative for each grup. The
Prsidi Offcer wi noti al
interestad pel'ons of the Identity of the
grup representatives at the earliest
practicable tie.

Grop representatives wi be Biven
an opportty to quastlon .each 'ltress
on any ISSU8 relevant to th preedng
and wlth tha lCOpe of the testiony.
Th Prsidi Offcar may disalow any
questioni tht Is not apprrlata for
fu and tre discosur as to relevant
IssueL The Prsidi Ofcer may
impose fai and reasonable tie
litations on the questioni. Given
that questioni by grup
representatives and the staff wi satisfy
the statutory requiments with respect
to disputed issues, no such issues 
be designated by the Prsidi Offcer.

Setion G. Pot-Heag Prur
The Prsidi Offcer wi estahlish

the tie tht you wi ba afforded after
the close of the hearl to fie rebuttal '

submissions, which must b. basad only
upon Identied. properly cited matters
alady in the record. The Prsld!
Ofcer wi reject al submissions which
ar essentially additional wrtten
comments rather than rehuttal. The
rehutta period )Y include the tie
consumed in secu a complata
trcrpL

With a reasonable time after the
close of the rebuttal period. the staff
shall relaase its recommendations to tha
Commssion as requid by the
Commsion s Rules of Prctlce. Tha
Prsidi Offcar s report shall be
released not later than 30 days
thereafter and shall include a
recommended decision based upon hi
or her fidis and conclusions as to all
relevant and material evidence. Post

record comments, as described in
11.13(h) of the Rules of Practice, shall
be suhmitted not later than eo days after
tha publication of the Prsidig Offcer
report

Se IL Rul...Id"8 R8rd
In viaw of tha substantial ruemak

rerd that have bean established in
prior trde reation ruemaki
proeedis (and tha consaquent
dicuty in reviewi such rerds), the ,
Commsion ures al interested pel'ons
to consider tha relevance of any
mateal bafore submitti it for the
ruama record.

Whe the Commssion encourages
commants on its, proposad review of the
Funeral Rule, the submission of material
that is not generally probative of the
issues posed by the review merely
overburens the ruemak record and
decrases Its Wlefuess, both of these
reviewi the record and to interested
persons usin It dur the coure of the
proad "Te Commssion
ruemak staff has received simar
intrction.

Materal that the staf has obtained
dur the coure of its investiation
prior to the intiation of the ruemak
preedi but that-Is not placad in the
ruemal reord wi be mada
availbla to the public to the extent that
It Is considered to be nonexempt frm
disclosur under the Freedom of

Inormation Act. 5 U. C. 552-

The ruemak record as defied in
16 CF 1.6(a), wi he mada availabla
for examation in Room 130, Puhlic
Referenca Room. Federel Trada
Commssion. 6th Stret and
Pennylvana Avenue, NW, Washinton.
DC.
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Section I. Prli Resutor
Analysil
I. Need for, and Objective. of, the.
Proposed Review

Section 453.10 of the Federal Trade
Commission s (FIC) Funeral Industr
Practices Trade Regation Rule
Funeral Rule" or "Rule ) reuir the

F'C to conduct a rulemakin
amendment proceing to determine
whether the Rule ehould be retained as
is. amended. or repealed. That sactian
states:

No later than four years after the effective
date of this rue. the Commission shall
initiate a rnlemaking amendment proCl!di
pwsuant to section 18(dl(2)(B) to determine
whether he rule should be amended or
terminated. The Commission s final decision
an the reommendatns of this proceedi
shall be made no later than eighteen month
af1er the initiation of the proceeding.

The curent Rule essentially requires
funeral providers to: (1) Disclose prices,
available options and other inormation
regarding fueral arrangements to

consumers in person and over the
telephone: (2) make trth
representations regardi legal and
other requirements concerning funeral
arrengements; (3) permit consumers to
select and purchase only those goods
and services they desire; (4) seek to
obtain express permission before

embalming the deceased for a fee: (5)
make trth representations about the
preservative and protective value of
funeral goods and servces; and (6)
disclose whether they charge a fee for
arranging cash advance purchases. The
Commission has authorized publication
of a Notice of Proposed Rulemaking,
which appears in the Federal Register
concurently with this preliminary
regulatory analysis.

The FIC proposes' to review whether
the Funeral Rule appears to be working
8S expected in reducing barrers to price

competition and increasing consumer
choice in the funeral market. whether
some modifies tion is necessary to
faciltate those benefits, and whether
repeal is warranted 8S a result of
substantially reduced marketplace
problems, The Commission has dec;ded
to leave all of the Rule s requirements.
includig the issue of repeal. open to
question durng the relemaking
proceeding. This decision is based on
the fact tha t, unlike other proposed
rulemaking proceedings. this
amendment proceeding is mandated by
the Funeral Rule itself. Detailed
infonnation regarding the evidence
collected and reviewed in anticipation
of this review proceeding is contained. in
sections of the Notice of Proposed
Rulemaking that precede this document

and that iI incorporate by referece
into this analysis, in two surey reports
entitled "FIc' Baselie and Follow-up

Studies for Evaluati the Effect of the
Funeral Rule. Final Report" (July 1982)

and "Report on the Surey of Recent
Funral Arngers," Maret Facts, Inc"
Report to the FT (Apri 198) and In
two staff reports to the Commssion
dated Apri 7, 1968 and Apri 198
which have been place on the
rulemak rerd Ths body of
information presents evidence on the
Rule s market impact that wi be
considered by the FIC in conjuntion
with all other evidence contained in the
rulemaki record as a whole.

II. Legal Authority
The Commission has reason to believe

tha t the amendment proceeding is in the
public interest and proposes to review
the Funeral Rule in accordance with
section 18 of the Federal Trade
Commssion Act. 15 U. C. 57a.

Ill. Alternatives Considered by the
Commission

The Commssion can take several
different fonns 'of action. It can repeal
the Rule. modify or repeal specic Rule
provisions. or retsin the Rule
unchanged. The Commssion discusses
below the costs and benefits of repeal
and no action. It is not able at ths tie
to discuss the costs and benefits of each
possible modification to the Funeral
Rule s many provisions, because the
available infonnation presents 80me
evidence to support and refute
argents that certain provisions ' costs

. outweigh their benefits. and because it
is uncleer at this time whether the Rule
is suffciently in place in the market to
pennit sccurate judgments about costa

end benefits. Of course, the Commssion
shall consider those costs and benefits
when it takes final action on ths review.

1. Repeal the Rule

Under this option, the Commission
would delete the Funeral Rule frm the
Body of trade regulation rules curently
contained in the Code of Federal
Regulations.

2. Take No Action
Under this option. the existing Rule

would remain unchanged.

IV. Cost,Benefit Analysis
The two maior groups that would be

affected by repeal of the Funeral Rule
are the funeral consumers who USB the
servces and goods of fuerel providers
to make fueral arrangements, and the
fueral providers themselves.

The funeral industr is a major.
industr in the United States. coniposed

primarily of small businesses. According
to induetr estimates, there ar cuntly
slightiy lass than 2200 funeral homes in
the nation. about 50.00 licensed fueral
directors and embalmers. and several
hundrd crmatories geographically
dispersad thughout the countr. The
numher of deaths is ahout two millon
annually, and individual funeral homes
conduct on sverage, abnut 94 funerals a
year. Consumen ' curnt annual
expenditus for fueral services is
estimated by industr observers at

approxiately $4 bilion, not including
other fueral-related expenditures, such

ae cemetery charges and incidental
items purhased for most individual
fuerals from third partes. These latter
costs may raise consumers ' funeral costs
by as much as $2 bilion or more. The
Rule does not curently cover cemeteries

that do not also operate fueral homes.
sellers of only funeral goods. such as
retail sellers of caskets. or sellers of
only funeral services, such as direct
cremation firms that do not sell funeral
goods. The Rule s beneficiaries are
consumers who use the services of
fueral homes and crema tories tha t
provide services and sell funeral goods
directly to the public.

A. Repeal the Curent Rule

The Commission has considered the
issue of repeal, and has decided to leave
the issue open to question durng the
proceeding. The benefits of repealing the
Rule are the savings incured by
evoidi tle .costs of the Rule
continued implementation, and the cost
of repealing it equals the lost benefits
from continued implementation.

Projected Benefits-l. Benefits
Funeral Providers: If the Rule is
rescinded. providers may be able to
realize savings frm elimination of
certain expenses associated with
compliance with the Rule, These costs
llilliarily into five categories.
e. Making Telephone Disclosures. The

Rule requires providers to provide
telephone callers with readily svailable
information that answers callers
requests for price information. To the
extent the Rule causes increased
telephone requests for price information.
it thus results in increased time spent by
fueral home personnel in giving that
information. If the Rule does not cause
more such requests, it does not impose
any excess personnel costs.

b. Recardkeeping Casts. The Rule

requires providers to retain for one year
copies of general price lists distributed
to consumers and copies of required
statements of items selected given to
consumers for each funeral. The Rule
thus impos8s increased management
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and labor costs associated with
maintain those fLes.

c. Reprouction Costs. The Rule
requires providers to give the general
price lis to cOlUumers for their
re!p.ntion. It therefore imposes copying
costs that pennt cnpies of the lists to he
provided to consumenl.

d. Updating Prir: Lists. Prviders
must, under the Rule, update the rue-

requird price lists es .their prices or
offerings change. To tha extent th
providers already recalculata their
prices whenever their costs ar offeris
change. the Rule imposes only those
costs 8ssociatedwith the time necessar
to transpose those prices to the price
lists.

e. Seeklng Embalming Approval. The
Rule requires providers to seek to ohtain
express prior approval frm a family
member or other authorized person
before embalming deceased human
remains for a fee. To the extent the Rule
causes providers to spend additional
time seeking embalming authorization. it
imposes the costs of that additional
time.

Z. Benefits to Consumers: Because any
increased cost of doin business under
the Rule is passed on to the consumer,
the cost saving to providers frm tha
Rule s repeal (dicussed above) may
benefit the cOlUumer in the form of
lower prices or improved servces.

Costs and Advers Ecnomic Effects

1. Cost to Priders No costs or
adverse ecnomic effects to providers
would be expected frm repeal of theRule. 

z. Costs to Consumers: Repeel of the
Funeral Rule ",aul eliate any
economic or emotiona benefits that
consumers presently darive frm the
Rule. Assum that th Rule is
operetin as the Commssion exected
in promulati it. the Rule generetes
two tys of benefits for cOlUumers,

, a. Prce Competition Benefits. The
Rule is designed to eler! consumers that
price Inormation is relevant and
availahle at the crtical moment of
choosin a fueral provider, and 

ensure that consumers can obtain
sufcient price Inormation to

comparison shop among fferent .
fueral providers. Companson shoppmg,
by indl vidual consumers or by grups
such a8 memorial societies on
cOlUumers' behalf, may stiulate price
competition among fuera providers 

that cOlUumers ar better able to get the
maximum for their money.

b. Itemization Benefits. The Rule is 

designed to give cOlUumers, once they
have selscted a proder, the
opportty to consider varous options
and purhase only those Uema they

desir.

B. Take no Action
The Commssion could choose to take

no action and leave the cunt Rule
unchaned. In this case, the costs and
benefits cuntly generated by the Rule
would contiue. The costs of the Rule
are descrbed in the previous section
dl8Csin the benefits of repeal The
benefits of the Rule ar descrbed in the
previous sectian discussin the costs 

repeal.

V. Summary and Explanation of Why
the Commission Prposes to Revlew the
Rule

The Commission has considered the
options sumared in Par il of this
analysis, and the costs and benefits of
each The Commssion has concluded.
based on the unque mandate of 1453.
of the Rule, that a ruemakI
amendment proceedin leaving all
issues open to question would st ,
serve the public interest by facliitatmg
fuer exploration of these and a
other OptiOIU available in detenmmng
whether the Rule should be retained,
amended. or repealed. 

Lil of Subjec In 18 CP Par 41
Funera homes, Prce disclosure,

Trede prectlces.
By dition of ths Commssion.

Bmy II 
5B/Qry.
(PR Doc 8&1201 FUsd 5-21-3 8:45 ami

-----.-


