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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE -COMMISSION

In the Matter of
PUBLIC RECORD
NO. 215-REVIEW OF THE FUNERAL INDUSTRY

PRACTICES TRADE REGULATION RULE

16 C. R. 453

RECOMMENDED DECISION OF THE PRESIDING OFFICER

by Henry B. Cabell, Presiding Officer

I. INTRODUCTION

Preliminary matters This proceeding was mandated by section

453. 10 of the Funeral Industry Practices Trade Regulation Rule

(the Funeral Rule or Rule) which provides that the Federal Trade

Commission (FTC) shall initiate a rulemaking amendment .proceeding

four years after the effective date of the Rule to determine

whether the Rule should remain in effect unchanged, or should be

amended or repealed. Pursuant to that provision the Commission

published its Notice of Proposed Rulemaking for this proceeding

in the Federal Register on May 31 , 1988.

In Section A of the notice of proposed rulemaking (NPR) the

..-

Commission set forth its reasons for initiating this proceeding

and described the preliminary work of its staff in gathering

The provisions of the Rule which prohibit certain oral or
written representations became effective on January 1, 1984, 48
Fed. Reg. 45537, October 6, 1983. The remaining provisions of the
Rule became effective April 30, 1984, 49 Fed. Reg. 564, January 5,
1984.

53 Fed. Reg. 19864.



information and preparing for it. In Section B of the NPR

interested persons were invited to submit comments on the Rule;

and in Section C, the Commission set out a list of 18 questions

on which it particularly desired comment.

Following publication of the NPR a rulemaking record was

established. The organization and contents of this record are

described in Appendix A of this report. This rulemaking record

is separate and distinct from the rulemaking record established

and used in the original proceeding on this Rule. 

In this report references to a document contained in the

rulemaking record show the category in which the document was

placed, the number of the document, and the internal page number

of the document on which the referenced material appears. For

example, a citation to material contained in a written comment

filed in Category F might read as follows: 16 at 4.

References to the transcripts of the testimony taken at the

public hearings are cited to volume numers as well as to

page numbers. The volume numers represent testimony

taken at the various hearings. Those in Washington, D. C ., are

..-

public Record No. 215-46. This separation of the old record
from the new was intended primarily to insure that the rulemaking
record for this proceeding would not contain duplicative or
outdated material. This action was in conformity with the
instructions contained in Section H of the NPR and section 1. 18 (a)

of the Commission s Rules of Practice. 16 C. R. 1. 18(a). All of
the material in the previous record continues to be available to
interested persons and the public.



designated as Volume I, those in Chicago, Volume II, and those in

San Francisco, Volume III.

The rulemaking record in this proceeding on the date of this

decision contains slightly more than 16, 000 pages, consisting of

written materials submitted by the Commission Staff, written

comment submitted by the public, members of the affected

businesses, and others having an interest in the proceeding. The

record also includes transcripts of the testimony of the 83

witnesses who testified and presented exhibits at the hearings. 

Written rebuttal submissions of interested persons and proposed

findings of fact, conclusions , and recommended decision were

filed and included in the rulemaking record.

Based on information contained in the notifications of

interest filed by interested parties, the Presiding Officer

designated four groups of persons having the same or similar

interests. These were: Group 1, the Consumer Interest Group;

Group 2, the Funeral Director Group; Group 3, the Crematory and

Prearrangement Group; and Group 4, the Special Cemetery Group.

Each of these groups selected representatives to conduct

..-

examinations of witnesses on behalf of their respective groups.

Members of the Commission Staff also examined witnesses.

These witnesses included funeral directors, operators of
cemeteries and crematories, monument builders, industry
consul tants, state officials , consumer advocates and counselors,
economists, and survey experts. Representatives of these same
groups submitted written comments and materials.

presiding Officer s Order No. 1, September 15, 1988, R- 37.



At the conclusion of the hearings , the Presiding Officer

invited the group representatives to include in their rebuttal

submissions proposed findings of fact, conclusions, and

recommended decision based upon all relevant and material

evidence in the rulemaking record. All of the groups took

advantage of this opportunity, and their submissions are included

in Category M of the rulemaking record. These documents proved

to be extremely helpful to both the staff and the Presiding

Officer in the preparation of their respective reports.

The Funeral Rule.

Price disclosures. The Rule declares it to be an unfair

or deceptive act or practice for a funeral provider (defined in

S453. 1 (i) as one who sells funeral goods and services) to fail to

furnish specific price information to funeral consumers. The

following five price disclosures are required in section 453. 2 of

the Rule 

The funeral provider must inform persons who ask by

telephone about the terms, conditions, or prices of funeral goods

or services, that price information is available over the

..-

telephone and, upon request, provide them with prt information

which reasonably answers their queries.

A funeral provider must furnish a written price

list to those who inquire in person about the offerings or prices

of caskets or alternative containers.

presiding Officer' s Order No. 4, January 26, 1989. R- 63.



A funeral provider must give a consumer who

inquires about the offerings or prices of an outer burial

con ainer a written price list showing the prices of the

containers offered.

When consumers inquire in person about funeral

arrangements or the prices of funeral goods and services, the

provider must offer them a written general price list upon

beginning a discussion either of the arrangements or selection of

goods or services. This list must contain itemized prices for 17

specified goods and services.

At the conclusion of the arrangement discussions,

the funeral provider must give the consumer an itemized statement

showing the goods and services selected, an itemization of cash

advance purchases , and the total costs of the goods and services

purchased.

Misrepresentations Section 453. 3 of the Rule defines

six acts or practices as being unfair or deceptive. In addition

it prescribes a series of requirements designed to prevent the

use of the proscribed acts or practices.

..-

Embalming Funeral providers may n misrepresent

the legal requirements for embalming, and they must disclose that

embalming is not required by law except in certain cases.

Preventive requirements are that a funeral provider may not

misrepresent when embalming is required and an affirmative

The casket and outer burial container price lists may be
incorporated in the general price list.



disclosure must be placed under the price listing for embalming

on the general price list.

Caskets for cremation. The Rule provides that it

is a deceptive act or practice to represent that state law

requires a casket for direct cremation or that a casket (other

than an unfinished wood box) is otherwise required for direct

cremation. An affirmative disclosure under the direct cremation

offerings must be placed on the general price list.

Outer burial containers. The Rule also declares it

to be an unfair or deceptive act or practice to represent that

state law requires an outer burial container when such is not the

case. To prevent this violation the provider must place on the

outer burial container price list a specified affirmative

disclosure.
Leqal and cemetery requirements Misrepresentation

of the requirements of federal, state, or local entities, or

cemeteries, or crematories regarding the purchase of funeral

goods or services is prohibited. Any representations made by a

funeral provider with respect to such requirements must be

..-

disclosed on the statement of funeral goods and services

selected.
preservative and protective claims The Rule

states that it is a deceptive act or practice to represent that

funeral goods or services will delay the natural decomposition of

human remains for a long or indefinite time or that funeral goods

have protective features when such is not the case.



Cash advance items. If funeral providers mark-up

a cash advance item it is an unfair or deceptive act or practice

not to disclose that fact. An affirmative disclosure on the

general price list is prescribed as a preventive measure.

453.

Required purchases of funeral qoods or services, section

This section of the Rule is designed to permit consumers

to select and purchase only the goods and services they desire.

Thus a consumer may not be compelled to select a predetermined

package assembled by a funeral provider. In furtherance of this

aim the section contains several important provisions.

Casket for cremation. The Rule declares it to be

an unfair or deceptive act or practice for a funeral provider or

a crematory to require that a casket other than an unfinished

wood box be purchased for a direct cremation. To prevent such a

violation a funeral provider who offers direct cremation must

make available al ternati ve containers.
Other required purchases This section of the Rule

contains the general tying arrangement prohibition. It provides

that it is a violation of the Rule for a funeral provider to

..-

condition the furnishing of one product or service-pon the

purchase of any other good or service, except as required by law.

To prevent the use of tying practices, two affirmative

disclosures , one on the general price list and one on the

statement of goods and services selected are prescribed.

However, a funeral provider may make his service fee non-

declinable and refuse to sell combinations of funeral goods and



services, which would "be impossible, impractical, or excessively

burdensome to provide.

4 . Services without prior approval, section 453. The

Rule declares it to be an unfair or deceptive act or practice to

embalm a body for a fee unless embalming is required by state or

local law; or prior approval has been given; or the provider,

after exercising due diligence is unable to contact a family

member, has no reason to believe that the family does not want

embalming, and obtains subsequent permission to embalm. As a

preventive requirement an affirmative disclosure must be placed

on the statement of funeral goods and services.

Miscellaneous provisions Other provisions of the rule

require the retention of specified records for inspection by

Commission officials (Section 453. 6) and the making of the

disclosures mandated by sections 453. 2 through 453. 5 in a clear

and conspicuous manner.

Objectives of the Rule and of this review In its Statement

of Basis and purpose (SBP) which accompanied the publication of

the Rule8 the Commission stated that the Funeral Rule was adopted

..-

to assist consumers in the purchase of funeral goCXs and

services. The essential purposes and objectives of the Rule were

said to be the lowering of existing barriers to price competition

in the funeral industry and increasing the flow of price and

47 Fed. Reg. 42260, September 24, 1982.
included in the rulemaking record as R-

This document is



other important information to consumers. The Commission had

found, based on the rulemaking record in the initial proceeding,

that the purchase of funeral goods and services was a unique and

a very expensive transaction for consumers. The characteristics

of the transaction, from the standpoint of the consumers, reduce

their ability to make careful and informed purchase decisions.

This is because: (1) Decisions must be made while under the

emotional strain of bereavement; (2) fifty percent have never

arranged a funeral before, while another 25 percent have done so

only once; and (3) consumers must make several important and

costly decisions under very tight time constraints .
The Commission also found that the practices of some funeral

providers increased the already formidable problems of consumers.

These practices included (1) requiring the purchase of

prepackaged funerals, . which might include goods and services the

purchaser did not want; ( 2) misrepresenting the legal

requirements for embalming, and the purchase of caskets for

cremation; (3) misrepresenting the preservative and protective
characteristics of both goods and services; (4) failing to obtain

..-

prior permission for embalming; and (5) refusing l: give price

and other material information over the telephone when requested

to do so. After finding that the foregoing acts and practices

were unfair or deceptive within the meaning of Section 5 of the

rnitial Staff Report at 8.

5 at 42260, 42265.

rd. at 42260.



Federal Trade Commission Act, the Commission included in the Rule

remedial provisions designed to prohibit and prevent the

recurrence of those acts and practices.

In the SBP the Commission stated that the Rule would

accomplish its objectives if:

A significant percentage of the industry complied with

the Rule ;

Consumers considered price in the purchase of funeral

goods or services ; 13 and

The Rule operates as expected.

The Commission recognized that it might be some time before the

success of the Rule could be assessed because funerals are not

frequently purchased by individual consumers. Nevertheless, it

also recognized the need for a relatively prompt review to

determine if some modification of the Rule is warranted or if it

should be repealed. The provision calling for a mandatory

review was set forth in section 453. 10 of the Rule. 

SBP, R-B-5 at 42272, co!.

..-

Id. 42299, co!.

Id. 42299, 396.

Id. 42260, 42299; Initial Staff Report, 1 at 1.

Section 453. 10 of the Rule provides 
No later than four years after the effective
date of this rule, the Commission shall
initiate a rulemaking proceeding pursuant to
section 1a(d) (2) (B) (of the FTC Act) to
determine whether the rule should be amended
or terminated.



In preparing for its review of the Funeral Rule the staff

- elected to rely on three primary sources: (1) two national mail-

panel surveys of funeral purchasers (a 1981 "Baseline " study

and a 1987 " Replication " study ); (2) a survey of state laws

which regulate funeral transactions; and (3) comments submitted

in response to the Advance Notice of Proposed Rulemaking

(ANPR) . Sumaries of the information obtained from these

sources are included in the Notice of Proposed Rulemaking.

Fed. Reg. 19864, 19865-68.

Much of the testimony at the hearings and the written

comments addressed the two studies, and the record now contains

other studies and presentations which either attack or support

the two staff studies and the various interpretations of the

reported results of those studies.

Having reviewed the entire rulemaking record and the initial

and final staff reports, and having considered all relevant and

This provision also required the Commission to make a final
decision on the recommendations of this proceeding no later than
18 months after the initiation of the review proceeding. This
requirement was deleted by the Commission in an action which also
called for expeditious completion of the review. 4 Fed. Reg.
19359, May 5, 1989.

0ffice of Impact Evaluation, Bureau of Consumer Protection,
Federal Trade Commission, Baseline and Follow-up Studies for
Evaluatinq the Effect of the Federal Trade Commission' s Funeral
Home Industry Trade Requlation Rule , July, 1982. R-

Market Facts, Inc., Report on the Survey of Recent Funeral
Arranqers , April, 1988. R-

52 Fed. Reg. 46706, December 9, 1987. Many of these comments
are included in Category B of the rulemaking record.



material evidence in the record, I make the following findings

and conclusions:

II. FINDINGS

Compliance with the Rule

Introduction.

In the Notice of Proposed Rulemaking (NPR) the

Commission announced that in deciding whether the Funeral Rule

should be retained or repealed it would attempt to determine if

enough providers are substantially complying with the Rule

requirements to permit accurate judgments to be made about the

costs and benefits of the Rule. 53 Fed. Reg. 19864, 19868.

response to this statement the record contains a considerable

amount of empirical data obtained by various surveys and economic

studies concerning the level of post-rule compliance. The record

also contains expressions of views and opinions .as tg the

credibility and weight to be accorded that empirical evidence and

data. The empirical evidence concerning compliance was

supplemented by opinion and anecdotal testimony and comment on

the level of compliance by those who had varying amounts of

..-

experience in either making funeral arrangements-r in advising

those who did so.

In the NPR the Commission also raised the question as to

whether there has been adequate time to assess the effect of the

Rule. When the Rule was promulgated, the Commission recognized

that its effect might be felt more slowly than rules applicable

NPR, R- 1 at 19869, Question 5.



to other industries. The Commission stated that because the

purchase of a funeral is infrequent , many consumers may not have

used, price lists or benefited from the requirements of the Rule.
Thus , the impetus for price competition in the first instance is

likely to come from funeral providers who elect to advertise

prices or compete on the basis of prices charged.

Considering the industry' s traditional
opposition to price advertising, and other
constraints on price competition and barriers
to entry, it is difficult to predict how
quickly such competition will emerge. 

The Baseline Study

In attempting to assess the degree of industry

compliance with the Rule there must be some starting point.

Initially, at least, it will be helpful to compare the degree to

which the funeral industry met the standards mandated by the Rule

before the Rule became effective with the level of post",rule

compliance. To facilitate such a comparison the Funeral Rule

Baseline Study (BLS) was undertaken in 1981 in order to provide a

pre-rule measure of consumers ' experiences in arranging funerals

before the Funeral Rule became effective. Maronick, HX- 13 at 3.

..-

It was intended to provide baseline statistics on e incidence

of those funeral industry practices addressed by the Funeral

Rule. This data would then be available for comparison with data

to be obtained in a subsequent Replication Study to be conducted

Statement of Basis and Purpose (SBP) R- 5 at 42299.

Id. at n. 396.



after the Rule had been in effect for several years. Initial
Staff Report, R- 1 at 14.

The Baseline Study used a national sample of persons who

participated in making funeral arrangements in the period from

November, 1980, through May, 1981. The data base was obtained

from questionnaires completed by a randomly selected sample of

eligible persons who were drawn from the Market Facts' Consumer

Mail Panel. The results of the study were collated and

reported and included in the rulemaking record. 3 at 2.

The release of the results of the Baseline Study in 1982

raised some concern among the members of the Commission Staff

because some of the findings or reported results of the study

seemed to contradict and to be inconsistent with evidence placed

in the rulemaking record before it closed in 1976, six years

earlier. The disturbing results suggested that .in the six month

period under consideration funeral providers: ( 1) seldom refused

(2) provided overto give price information over the telephone;

80 percent of the consumers who made arrangements at the funeral

home with written price information; (3) in over 70 percent of

..-

the funerals gave the consumer an itemized statemnt of funeral

costs; and (4) sought permission to embalm in over 40 percent of

the funerals. Initial Staff Report , R-B- 1 at 15- 16.

Some six months after the close of the Baseline Study

period Market Facts, Inc., at the request of the Commission

23 " Baseline and Follow-up Studies for
of the Federal Trade Commission s Funeral
Regulation Rule; FINAL REPORT. R-

Evaluating the Effect
Home Industry Trade



Staff , conducted telephone follow-up interviews with 250 of the
Baseline respondents (the Follow-Up Survey). The interviews were

designed to probe key issues more deeply and to investigate the

reliability of some of the Baseline Study results. BLS, R- 3 at

To the degree that the respondents answered similar

questions in the same way, the results may be considered to be

consistent or reliable. To the degree that the respondents gave

different answers on different occasions to the same question,

the resultant data should be considered to be inconsistent or

unreliable. It was the view of the Commission Staff that items

which did not yield reasonably consistent responses would be of

little value in making future decisions. On the other hand

greater confidence should be placed upon the results of the

Baseline Study and the follow-up study which were consistent.

3 at 5.

Dr. J. Paul Peter of the University of Wisconsin was

employed by the Commission to analyze the reliability of the

Baseline results in the light of the follow-up data. Dr . Peter

..-

concluded that overall the Baseline Study data werereliable.
However, he identified four areas of questionable reliability.

These were the availability of price information over the

telephone, the frequency with which itemized price information

was received during funeral arrangements, the degree to which the

funeral provider itemized prices, and the extent to which prior

authorization for embalming was sought. Maronick, HX- 13 at 4-



The areas of questionable reliability extended to several of the

most important Rule provisions.

The Baseline Study indicated that refusal on the part of

funeral directors to discuss prices over the telephone was rare.

However, only 55 percent of the follow-up respondents gave

consistent answers to questions as to whether or not prices or

arrangements were discussed over the telephone. 3 at 13.

10. The Baseline Study indicated that price lists of

funeral goods and services were generally made available.

also indicated that 73 percent of the directors provided an

itemized statement of expenses at the time of the arrangements

conference , and that 12 percent did not. The follow-up study

data supported the responses that some type of price information

was given. However, the degree of itemization could not be

determined, although it appeared that itemized price -information

was given for the major components, such as the casket. 3 at
14- 15.

11. The respondents in the Baseline Study reported that the

deceased was embalmed in 84 percent of all funerals. The

..-

responses to a similar question in the follow-up-Srvey were

consistent. However, there was little consistency in responses

to questions concerning the timing of authorization to embalm.

Id. at 12.

12. Dr. Peter suggested several reasons for the lower

levels of reliability and the differences between the results of

the Baseline Study and follow-up survey:



(1) Inability of respondents to recall events

that occurred up to fifteen months prior to

the telephone survey.

(2) The respondents were asked to recall

details from brief conversations which took

place many months prior to the survey and at

a time when the respondents may have been

emotionally disturbed.

( 3) The respondents to both the study and the
survey may have grown tired during the

question periods.
(4) The questions used in the study and in

the survey were different.

(5) Different methods were used in collecting

information in the study and in the survey

, mail vs. telephone).

( 6) The same person in a household may not

have responded to the study and the telephone

follow-up survey. Maronick, HX-13 at 5.

..-

The 19B7 Replication Study

13. In 19B7 the Replication Study (RS), a consumer survey,

was developed by the staffs of the Bureau of Consumer Protection

and the Bureau of Economics. Initial Staff Report, R-B-1 at 33.

As its name implies the primary purpose of the RS was to update

the data produced seven years earlier by the Baseline Study so



that comparisons could be made as an aid to determining the

market effects of the Funeral Rule. Id. at 34.

14. The Replication Study was also conducted by Market

Facts, Inc., 24 and used the same methodology as that employed in

the Baseline Study. Again the respondents were selected from a

balanced sample of households from the Market Facts Consumer Mail

Panel, and the same screening techniques were utilized by Market

Facts in selecting the respondents. The qualifying criteria for

the 1, 004 respondents were having made all or equally sharing in

the making of funeral arrangements in the six months period prior

to the study (December , 1986 to July 1987). Maronick, HX-13 at

, 11, n.

15. Substantial changes were made in the questionnaire used

in the Baseline Study for the Replication Study. The changes

were principally in the areas identified by Dr. . peters, Le.
questions concerning price information over the telephone, the

receipt of itemized price information, and permission to embalm.

A number of questions were added, and modifications were made in

some of the original questions. Id. at 7, 24-31; Initial Staff

..-

Report , R- l at 35-36.

16. The resulting differences between the questions

included in the two questionnaires made it extremely difficult

for some of the evaluators to make valid comparisons between the

baseline data and the RS data. Sommer, HX- 86 at 3-4; Tr. Vol.

24" Report on the Survey of Recent Funeral Arrangers, " April
28, 1988. R-



III at 618- 19. Commission Staff representatives discounted these

- difficulties and concluded that meaningful comparisons could be

made in most areas. The importance of having accurate current

data was said to justify the changes made in the RS

questionnaire. Maronick, HX- 13 at 7-

17. The Commission Staff made a comparative analysis of the

data from the Baseline Study and that collected in the

Replication Study. The results of this analysis are set forth in

a Bureau of Economics Staff Report prepared by Timothy P. Daniel

(BE Report). Dr. Daniel presented an abbreviated sumary of
his report at the hearing in Washington on November 8, 1988. Tr.
Vol. I at 363-397; HX- IS. This summary was for the most part

concerned with the extent to which funeral directors had complied

with the Rule. Other portions of the report were discussed by

Dr. Daniel at the second series of hearings in Washington on

February 3, 1989. Tr. Vol. I at 976- 1027; HX-121 and 122.

18. The RS indicated that very few individuals use the

telephone to discuss funeral arrangements. Only 91 persons out
of 991 of the 1987 respondents telephoned a funeral home to

discuss prices, terms, or conditions. Approximate 72 percent
of these recalled being told at or near the beginning of the

conversation that price information was available over the

telephone. BE Report, R-B-4 at 16- 17.

25"An Analysis of the Funeral Rule Using Consumer Survey
Data on the Purchase of Funeral Goods and Services, " April, 1988.



19. The survey reported that 82 of the respondents

requested specific price information from funeral directors by

ephone . All but five of these respondents were given the

requested information in compliance with the rule. . at 17.

This level of compliance is slightly below that reported in the

Baseline Study. However, the lack of specificity in the Baseline

questionnaire leaves the Baseline compliance figure somewhat

uncertain. 3 at 75-76; Initial Staff Report , R- 1 at 17,

32.

20. About two-thirds of the respondents in the Replication

Study recalled being shown a general price list (GPL) during the

arrangement conference at the funeral home. However, 80

respondents, about nine percent, reported they were not provided

with any itemized price information. BE Report, R- 4 at 19.

Only about one in four respondents reported receipt of the GPL at

or near the beginning of the arrangements discussion as the rule

requires. However, approximately one-half of the respondents

reported that they were shown a general price list before the

selection of a casket or other container. . at 20.

21. Section 453. 2 (b) of the Rule permits fueral providers

to choose from several alternatives in making the required

disclosures of itemized casket and outer burial container price

information. This information may be placed on a separate

printed price list, included on the GPL, or placed in a binder or

notebook which is made available to the consumer at the funeral

home. Regardless of the method used, the casket price



disclosures must be made before the caskets are shown to the

- consumer, and the outer burial container price information must

be provided before the containers are exhibited to the consumer.

22. Fifty-eight percent of consumers who visited the

funeral home to make arrangements acknowledged receipt of the

itemized casket price information. Almost 70 percent of those

who visited the funeral home and purchased a casket reported

being shown a separate casket price list , and 47 percent of those

who were shown a separate price list stated it was shown to them

before they were shown the caskets. BE Report, R-B-4 at 21-22.
23. Itemized outer burial container price information was

received by 44. 7 percent of those who went to the funeral home to

make arrangements. Of the 632 respondents who purchased an outer

burial container, 60 percent received itemized burial container

price information. Of -those who received a separate container

price list, 65 percent reported it was shown to them before they

were shown the available containers. Dr. Daniel concluded that

at leas.t 60 to 70 percent of the purchasers of caskets and outer

burial containers received the required itemized price

..-

information. Id. at 22.

24. Section 453. 2(b) (5) of the Rule requires funeral

providers to give purchasers, at the conclusion of the

arrangements conference, an itemized final statement of the

funeral goods and services selected. Approximately 80 percent of

the RS respondents received the required statement; 13 percent

did not. The remainder either did not remember or provided no



answer to the question. The proportion of consumers who received

a written final statement reflected an increase of approximately

ercent over the 72 percent of the Baseline Study respondents

who received a final statement. . at 23. Sixty- two percent of

the respondents who purchased funeral goods and services on an

item-by-item basis received final statements which satisfied the

itemization requirements of the Rule. Id. at 24.

25. In an effort to estimate the degree of overall

compliance with the Rule, Dr. Daniel formulated several

compliance indexes designated as COMPLY 1 through COMPLY 4, which

became progressively less stringent, and were defined as follows:

COMPLY 1: Compliance ' occurred if:

price information was provided' early ' in the

arrangements conference; 2) price information

was provided in writing; 3) a general price

list was shown; 4) a properly itemized final

statement was provided at the conclusion of

the arrangements conference; and 5) the

funeral director did not misrepresent that

..-

embalming was a required purchase or 

caskets were required for cremations.

COMPLY 2: Compliance ' occurred if:

price information was provided' early ' in the

arrangements conference; 2) a general price

list was shown; 3) a properly itemized final

statement was provided at the conclusion of



the arrangements conference; and 4) the

funeral director did not misrepresent that

embalming "as a required purchase or that

caskets were required for cremations.

COMPLY 3: ' Compliance ' occurred if: 1)

price information was provided' early' in the

arrangements conference; 2) a general price

list was shown; and 3) a properly itemized

final statement was provided at the

conclusion of the arrangements conference.

COMPLY 4: Compliance' occurred if the

respondent received an itemized general price

list OR an itemized final statement of goods

and services selected.
HX-15 at 2-

26. To qualify for the "compliance" category in COMPLY 
2, or 3, the responses to the questionnaire must indicate that

the funeral provider complied with each of the items listed in

the applicable index. If the respondents reported that the

..-

provider failed to comply with at least one of the mponents

included in the index, the response would be placed in the "non-
compliance " category. A response that left at least one of the

relevant questions blank or marked" I do not remember, " and

contained no answer to a relevant question that clearly indicated

non-compliance " was placed in the " ambiguous " category. Id. at



27. Under COMPLY 4 respondents were placed in the

compliance" category if they received either a GPL or an

itemized final statement. Respondents in th '!non-compliance"

category reported they received neither of the two documents.

The " ambiguous" category included those who did not report

receiving the documents or did not report not receiving the

documents. . at 4.

28. A total of 868 respondents to RS visited the funeral

home. Using the COMPLY 1 definition of compliance, 248 or 29

percent received compliance while 62 percent or 541 received non-

compliance; and 79 or 9 percent fell into the ambiguous category.

Daniel, HX-122 at 25-26.

29. COMPLY 2 differs from COMPLY 1 only in the dropping of

the requirement for the receipt of price information in writing.

Using the COMPLY 2 definition of compliance 31 percent or 267

received compliance; 60 percent or 521 received non-compliance;

and 9 percent or 80 fell into the ambiguous category. . at 26.

30. Under the COMPLY 3 index a respondent met the

compliance test if he received an itemized GPL early in the
'1-

arrangements conference and a properly itemized nal statement.

Under these criteria 36 percent or 313 received compliance; 53

percent or 464 received non-compliance; and 10 percent or 91 fell

into the amiguous category. rd. at 27.

31. COMPLY 4 defines compliance as the receipt of either an

itemized GPL or an itemized final statement. Noncompliance is

the receipt of neither. Under this definition 80 percent or 698



received compliance: 12 percent or 100 received noncompliance:

- and 8 percent or 70 were in the ambiguous category. . at 27.

32. By way of summary it is seen that if the more demanding

indices are used, over 50 percent of the funeral providers failed

to comply with one or more provisions of the Rule. However,

under COMPLY 4 only 12 percent of the respondents failed to

receive any itemized price information in one form or another

dur ing the arrangements conference. Daniel, HX- 122 at 27-28.

33. Because Dr. Daniel measured substantial compliance with

some but not all of the Rule' s requirements , the COMPLY indices

may overestimate the overall level of actual compliance with the

Funeral Rule. Total compliance with the Rule provisions drops

from the high of 29 percent using COMPLY 1 to 9 percent when all

of the Rule requirements covered by the Replication Study are

considered. Staff Rebuttal, R- 5 at 25-27.

34. Compliance is not spread evenly among consumers and

many receive little if any price information in the manner or at

the time specified in the Funeral Rule. Id. at 28. Twelve

percent of the consumers who went to the funeral home received no

..-

written itemized price information in the form of a required GPL

or itemized final statement. Daniel , HX-122 at 27. Twenty-three
percent of the consumers who went to the funeral home did not

receive a GPL. . at Table VII, p. 19. Thirty percent of

consumers who went to the funeral home and purchased funerals on

an item-by- item basis did not receive an itemized final
statement. . at Table X, p. 24. Twel ve percent did not



received a final statement upon conclusion of the meeting with

the funeral director. Id.

The Gallup Survey

35. The Gallup Organization (Gallup) conducted a telephone

survey of the experiences and attitudes of 675 recent funeral

arrangers pursuant to a contract with the American Association of

Retired Persons (AAP). Colasanto, Tr. Vol. III at 48 and HX-66,

Exhibit B at 1. The respondents were designed to constitute a

representative sample of adults who had arranged a funeral during

the period April, 1987, through October, 1988. Tr. Vol. III at

50.

36. The Gallup survey included questions about how, when

and what kind of arrangements were made, the nature and timing of

information given to the respondents by the funeral director, and

the value of that information to the respondents. . at 48.

These questions were similar to those included in Dr. Daniel'

COMPLY 3 index and related to the timing and receipt of price

information, the receipt of a final statement, and the receipt of

an itemized final statement. Compare Colasanto, HX- 66, Exh. B at

..-

45, 49, Questions 13, 14, 31, and 32, with the Maket Facts

Survey, R- 2 at APPENDIX: Questionnaire, Questions 27, 28, 32,

and 32a.

37. The Gallup respondents ' answers to those questions

show the overall level of compliance to be 36 percent, which is

the same result reached by Dr. Daniel for COMPLY 3 using the RS



respondents ' answers to similar questions. Staff Rebuttal , R-

at 24-25.

38. About two-thirds of the respondents in the Gallup study

reported receiving a GPL sometime during the arrangements at the

funeral home. The actual percentages were 64 percent compliance

and 31 percent non-compliance. Colasanto , HX-66, Exhibit B

Tabulations at 27. This was similar to the results of the

Replication Study, which reported 68 percent compliance and 23

percent non-compliance. Daniel, HX- 122 at 19.

39. Of the Gallup respondents who selected a casket when

making funeral arrangements, 50 percent reported being shown or

given a written list of casket prices before they looked at the

ones on display as the Rule requires. Forty-five percent were
not shown a written price list before they began looking at the

casket display. Colasanto, HX-66, Exh. B , Tabulations, p. 351

Tr. Vol III at 57. The corresponding answers to the RS questions

showed that 47 percent of those who said they were shown a

separate casket price list reported seeing it before they

selected a casket. Daniel, HX- 122 at 20, Table VIII. However,

Dr. Daniel testified that a misunderstanding of thi group of

..-

questions may have resulted in an understatement of compliance.

Id. Illustratively, about half of the casket buyers in the

Replication Study reported seeing a GPL before they selected a

casket, and this price list may have included casket prices.

Since the casket price list was not presented separately, members



of the group may have responded that a casket price list was not

presented before they saw the caskets. HX- 122 at 20, Table VIII.

40. Of the respondents who selected a casket and were given

information about the protective features of caskets, 30 percent

were told that those features would help preserve the body

indefinitely. Colasanto, HX- 66, Exh. B, Tabulations, at 43.

41. Of the Gallup respondents who purchased a grave liner

or burial vault , 17 percent were not shown or given a written

price list. The Gallup study did not contain a question about

the timing of presentation of the grave liner price list. . at

Exh. B, Tabulations at 47. Thirty-three percent of the

respondents who selected a grave liner or burial vault and were

given information about protective features were told that it

would help preserve the body indefinitely.

Tabulations at 53.

. at Exh. B.,

42. Eighty percent of the RS respondents reported receiving

a written final statement at the end of the arrangements

conference as compared with 82 percent of the Gallup respondents

who similarly reported. Daniel, HX-122 at 23, Table 9;

..-

Colasanto, HX-66, Exhibit B, Tabulations at 47. --

43. For the Gallup respondents who arranged a funeral for

someone else, as distinguished from making pre-arrangements for

themselves, the body was embalmed in 77 percent of the cases.

Forty-seven percent of the respondents recalled that permission

to embalm was requested; 36 percent said it was not; and 17

percent could not recall. Colas an to , Tr. Vol. III at 59. Fifty



percent of the RS respondents said they were asked for embalming

authorization, and 63 percent stated they consented to the

procedure at sometime in the course of the transaction. Market
Facts Report, R-B-2 at IV-7, and Table III-42, III-68.

44. The Gallup study measure of compliance with the

individual Rule provisions generally conformed to the results of

the RS. Thus the record shows that the results of these two

completely independent studies are corroborative.

Other surveys of compliance

45. In 1984 and 1985 AAP, the Memorial Societies, and the
Commission Staff all received information indicating a high level

of compliance with the Rule. NFDA, Rebuttal Submission, R- 3 at
An AARP News Release, of April 30, 1985, reported the

resul ts of informal surveys conducted by volunteers on behalf of

AARP and the Continental Association of Funeral and Memorial

Societies (CAFMS). According to the release basic price

information was provided over the telephone by 211 funeral homes

out of 216 contacted, and volunteers who visited funeral homes in

18 cities found itemized price lists to be generally available.

. at Exh. 1.

..-

No scientific methodology was used7 Brownstein,
CAFMS, Tr. Vol. I at 185- Rudolph, Tr. Vol. I at 220.

Moreover, the record does not contain sufficient information to

establish the degree of credibility or the weight which should be

accorded these surveys. Their usefulness is questionable.

Initial Staff Report , R- 1 at 60-62.



46. In January, 1988, the Continental Association of

Funeral and Memorial Societies contracted with the COSMOS

Corporation to conduct a survey of its members. One of the

objectives was to ascertain the degree of funeral director

compliance with the Rule. Brownstein, CAFMS, HX- 10 at 3- The

results showed that price information was given over the

telephone 70 percent, all of the time (25 percent) or most of the

time (45 percent). A general price list was offered 64 percent

all or most of the time and not offered 18 percent of the time.

Rudolph, HX-l1, Exh. B. at 23-25. COSMOS offered no explanation

for the differences in levels of compliance it reported and those

found in the Replication Surveyor in the Gallup Survey.

Rudolph, Tr. Vol. I at 234.

47. In its Final Report the Commission Staff identified,

and discounted to some extent, a considerable amount of other

rulemaking record evidence of the degree of compliance. This

evidence suggested a fairly high level of industry compliance

with the telephone price disclosure provisions and varying rates

of compliance with the price list and other provisions of the

Rule if each is considered in isolation. 41, and n.

156. This evidence included reports of relatively informal

surveys. For example in 1988 a marketing class at the University

of Texas made a survey of compliance with the Texas regulations

and the FTC Rule and found a violation rate of 22 percent of the

homes contacted and 57 percent of the homes visited. Consumers

Union, R- 21 at 15- 16. A shopper survey conducted in 1987 of 11



Delaware Valley funeral homes found that none gave a GPL at the

time required and that all misrepresented embalming requirements.

Denenberg, R-C- 1 at 1. A journalist for the KANSAS CITY TIMES

reported the results of 1984 and 1985 surveys showing that most

funeral homes complied with the telephone price disclosure.

However, the rate of compliance with the GPL requirements was

lower in 1985 than in 1984. Showalter, Tr. Vol. II at 101, 138.

A 1987 survey of Seattle funeral homes by a memorial society

found that insufficient price information was given over the

telephone more than 12 percent of the time. perguson, Tr. Vol.

III at 1217.

48. It is true that the anecdotal evidence of compliance

with the individual Rule provisions should not be used as the

sole determinant of the degree of overall compliance or lack of

compliance with the Ru Nevertheless such evidence may well

detract from or be supportive of the survey and empirical

evidence in the record. Evidence of compliance with individual

Rule provisions may also serve to identify problem areas which

might justify Rule changes either in the interests of

..-

clarification or to reduce an unnecessary compliaae burden.

See , the Final Staff Report, R- 1 at 41. Since the measure of

overall compliance must come from the survey evidence the

credibility of that evidence and the conclusions based upon it

must be assessed.



The issue of recall.

49. The credibility of the results of both the Baseline

Study and of the RS was challenged by industry representatives on

the grounds that both surveys failed to take into account

consumer memory failures that could result from the passage of so

much time between the funeral and presentation of the survey

questionnaire. Proposed Findings, the Funeral Director Group, R-

9 at 146; McChesney, HX- 126-A at 66-67. The Commission Staff

was also concerned that the accuracy of the responses might be

impaired by the fact that the data is based to such a large

extent on consumer recall of events which took place months

before the respondents completed the questionnaires. Maronick,

HX-13 at 12. This possibility was also raised by a witness

engaged in consumer research. Sommer, Tr. Vol. III at 619-20.

50. Support for such doubts may be found in the fact that

only 32 percent of the respondents in the Baseline Study used the

itemized statement provided by the funeral home in completing the

questionnaire. The remaining respondents relied on recall. BLS,

R-B-3 at 103. In the RS only 35 percent used a final bill or

..-

statement provided by the funeral home in completfg the

questionnaire. 2 at III-57. However, almost 90 percent of

the respondents answered the Replication Study questions within

the eight month period following the date of the funeral.

Maronick, HX- 13 at 11.

51. Dr. Maronick testified that 99. 2 percent of the RS

respondents answered the survey questions within nine months



after the funeral arrangements were made. Maronick, HX-13 at
Table l, p. 1l. Concerns about consumer recall expressed in the

BLS were related to the 15 month time period that elapsed between

the arrangements surveyed in the BLS and some of the responses to

the BLS follow-up telephone survey. HX- 13 at page 5, n. 2, and
pages 5, and 11; Final Report on the Baseline and Follow-Up

Studies (BLS) R- 3 at 8, 9, and 81.

52. Dr. Maronick, in his prepared statement , also

determined that the replies of the RS respondents who answered

within nine months of making the arrangements and those who

replied within three months were not significantly different.

HX- 13, Table 2 at 14. This evidence confirms the Commission

Staff conclusion that the relative level of recall of the

respondents for both the Baseline and Replication Studies was

probably about the same. HX- 13 at 12.

53. In examining the reliability of consumer recall for the

Baseline Study, Dr. Peter did not compare the answers of those

respondents who completed the survey at different time intervals

from the funeral. Instead he compared the answers received in

the telephone survey with those given by responde in the

Baseline Study in order to determine the accuracy or reliability

..-

of the Baseline response. BLS, R- 3 at 1-

54. Dr. Peter s findings about the reliability of consumer

recall to answer questions concerning permission to embalm

contradict the conclusions of Dr. Maronick. Dr. Peter said,
Table 26 presents the validation study
comparison of the baseline and follow-up



surveys concerning whether the funeral
director asked for authorization to embalm.
Overall, 33. 6% of the respondents in the
follow-up study gave answers consistent with
their baseline responses. (Final Report
Baseline and Follow-Up Studies (BLS), R-
at 57-60).

The baseline study revealed that in at least
35 percent of the embalmings, no advance
authorization was requested. An analysis of
the responses of the follow-up study reveals
that the majority of the data in this section
are not highly consistent. ( . at 5).

55. Dr. Peter warned against drawing any conclusions from

the survey questions about when consumers reported they received

price information during the funeral arrangements:

This follow-up part of this study is
concerned primarily with an overall
assessment of comparable items in the mail
survey and follow-up telephone interview.
Items which do not yield reasonably
consistent responses are of little value in
making judgment in subsequent analysis.
(Baseline Study, R- 3 at 5).

The follow-up study also explored the
question of when respondents first receive
price information at the funeral home. 

. . 

41. 3% of the respondents could consistently
report when price information was first
received. . . It is not unreasonable that
respondents could not consistently recall
when they first received price 

..-

information. . . Thus, it seems reasoable
to conclude that respondents can recall some
discussion of price at the funeral home but
often cannot remember exactly when this
discussion occurred. (Baseline Study, R-
at 81).

56. Dr. Maronick also cautioned in a 1982 memorandum that

questions about when consumers reported receiving price

information were troublesome:



Problem areas in consistency generally
regarding less salient matters such as
of information. . . 

occur
timing

(Ma onick, Tr. Vol. I at 287 , quoting Memorandum of July 16,
1982. )

57. Additionally Dr. Robert Sommer, the Director of the

Center for Consumer Research at the University of California,

Davis , concluded that consumers would have difficulty accurately

recalling when price information was received. Tr. Vol. III at

652.

58. The issue of recall was taken into account in the

design of the Gallup survey. This survey considered how the

responses to specific questions about what occurred during the

arrangements process differed for respondents who arranged

funerals at different times. To do this the sample was divided

into three groups: those who had arranged funerals in the six

months prior to the interview , those who had arranged a funeral

seven to l2 months before the interview, and those who had

arranged a funeral 13 to 18 months prior to the interview.

Colasanto, Tr. Vol. III at 77.

59. The level of non-response,

..-

"don' t know, '4ncreased
significantly with an increase in the elapsed time since the

arrangements were made. However, overall the responses did not

show much difference based on the elapsed time. Id. at 79. One

reason is that the purchase of funeral services is a noteworthy

transaction for those directly involved. . at 77. In sum it

is logical to conclude that consumer recall of the more

significant aspects of the funeral arrangements would be



accurate. The accuracy of a consumer s recollection of less

significant events, such as the relative order of when

disclosures were made, would be open to question.

Compliance with the misrepresentation provisions of the Rule

60. Direct evidence that funeral providers continue to make

representations in violation of the Rule is found in the

Replication Study results. Of the 784 respondents who reported

that the body of the deceased was embalmed, 12 percent said they

were told by the funeral director that embalming was required by

law, and three percent were told that embalming was required by

the funeral home. One percent were told embalming was necessary

to protect the funeral home employees from disease. Six percent

were told that embalming would preserve the body for a long or

indefinite time. Twenty-nine percent said the issue of embalming

was never discussed. Market Facts, R- 2 at IV- 8..

61. Somewhat different results were reported in the

Baseline Study. Nine percent of the 1149 respondents were told

embalming was required in all cases by state law. Fifty-three

percent said that the question of embalming was nev. r mentioned,

and 26 percent did not recall. BLS, R- 3 at 74- 75.

62. With respect to the requirement for caskets in those

instances in which the remains were to be cremated, 26 percent of

the respondents to the Baseline Study reported that the funeral

directors said that a casket was required for cremations. Forty-

two percent were told a casket was not required, and 32 percent

said the topic was not mentioned or that they could not recall



what was said. BLS, R-B-3 at 74-75. In the Replication Survey

half of the respondents were advised that a casket was not

reqpired; seven percent were advised that a casket was required

in all cases, and 13 percent could not remember what was said.

Market Facts, R-B-2 at III-80.

63. The preservative capabilities of a grave liner or vault

were misrepresented to 31 percent of the Baseline respondents.

Only three percent were told that it would not help preserve the

body, and 67 percent of the respondents stated the preservative

characteristics were either not discussed or they could not

remember the discussion. Thirteen percent of the respondents

were told that a grave liner or vault was required by law. BLS,

3 at 70-71.

64. Sixty-eight percent of the respondents in the RS

reported the purchase of a grave vault or liner. enty-nine
percent of this 68 percent were told that the grave liner or

vault would help keep out air and water (which is a permissible

representation under the Rule), but about 87 percent of this 29

percent did not or at least could not recall if the rovider said

for what period of time the container would provide such

protection. Therefore this survey does not indicate the extent

to which these protective or preservative representations

constituted violations of section 453. 3(e) of the Rule. Thirty-
six percent of the RS respondents either could not remember or

said preservative characteristics were not discussed. Eighteen
percent were told that these containers were required by law , and



14 percent were told that they would he p preserve the body.

Only four percent recalled receiving the Rule-required disclosure

that a grave vault or liner was not required by law. BLS, R-

at 111-78-79, Tables 111-49 and III-50.

65. Thirty percent of the Gallup survey respondents, who

purchased a grave liner or vault and received product

information, reported being told that the product would help

preserve the body for an indefinite period of time.

Approximately the same percentage of the respondents who

purchased a casket and received product information were also

told that the casket would help preserve the body for an

indefinite period of time. Colasanto, Tr. Vol. III at 58, HX-66,

Exh. B, at 2.
66. Consumers Union, in its written comment, stated that a

University of Texas survey found 18 percent of the funeral homes

contacted claimed that funeral goods and services would delay the

natural decomposition of a body. However, the length of the

delay claimed was not reported. 21 at 16.

Views of industry members reqardinq compliance

67. Funeral directors and their representatives strongly

contend that they have long been in compliance with the Funeral

Rule. Fred L. Bates, Executive Director, National Selected

Morticians (NSM), reported that members of the Association must

comply with the Rule. Bates, HX-27 at 2, and Provision 11, NSM

Code of Good Funeral Practice, Exh. Following promulgation of

the Rule , NSM, in order to encourage and further compliance with



the Rule provisions, conducted eight seminars at various cities

around the country. FTC staff members participated in the

presentations at these seminars and in the review of seminar

materials to insure accuracy. HX-27 at 9- 10. During the period

1988-89, NSM continued its efforts to encourage compliance with

the Rule by all of its members. Because of its compliance

program NSM is of the opinion that Commission Staff estimates of

the level of industry compliance are incorrect and that there is

in fact a very high level of compliance with the Rule. . at 6,

10- 11.

68. Leo V. Hennessy, President, Funeral Directors Services

Association of Greater Chicago (FDSA), testified that FDSA has

also encouraged its membership to comply with the rule.

Illustratively it has conducted full day workshops, developed a

set of forms for members ' use , and included Rule information in

newsletters and educational programming. Tr. Vol. II at 961-63,
HX-61 at 2-

69. Dr. McChesney and other funeral industry

representatives suggested that the COMPLY indices w e invalid
because they understated industry compliance by treating the

ambiguous answers (missing answers and " don' t remember ) as

noncompliance when they should been deleted from the analysis.

HX- 126-A at 64-65, 71-72, and Table V-3; NSM, R-G-3 at 7-7, 21-

22; NFDA, R- 6 at 15. This suggestion is not supportable.

Dr. Daniel did not treat ambiguous answers as noncompliance.

used them to distinguish between those respondents who clearly



received non-compliant treatment and those who could not be

placed with certainty in one of the two other categories.

Ambiguous answers were only those that did not state that the

respondent received clearly compliant treatment or clearly

noncompliant treatment. These respondents left at least one of

the relevant questions in the particular indices blank or marked

the choice, " I do not remember. HX- 15 at 5; HX- 122 at n. 33, p.

26; Staff Rebuttal, R- 5 at l4- 15.

70. Dr. Daniel recalculated the COMPLY 1-3 indices by

deleting the overall category of ambiguous answers. This

resulted in the levels of compliance for COMPLY 1-3 being

increased by two to four percent. The levels of noncompliance

were significantly increased by six to seven percent. Staff

Rebuttal, R- 5 at l5, 16 and Table 3, p. 16.

71. Question 11 of the RS asked respondent to describe

their level of responsibility for making various arrangements

associated with the funeral. The responses to this question

prompted the Funeral Industry and its economist, Dr. McChesney, to

allege that consumer recall was hampered by the fact that many of

..-

the respondents did not have the major responsibIIty for making

decisions respecting: selection of the funeral home, selection

of cremation, the type of ceremony, embalming, selection of the

casket, cemetery, grave liner, and incidentals such as flowers.

HX- 126-A at 68 and Table V-3 following page 69; R- 9 at 154.

72. These allegations were refuted by Commission Staff

witnesses. Dr. Maronick testified that all respondents included



in the study had reported on the screene questionnaire preceding

the survey that they had major responsibility for the funeral

arr ngements . Tr. Vol. I at 316-317. Dr. Daniel agreed that all

868 respondents who reported going to the funeral home had

sufficient involvement in the arrangements to warrant their

inclusion in the compliance analysis. Tr. Vol 1 at 391-92; HX-

at 6.

73. Dr. Daniel based his conclusion on RS empirical

evidence that the compliance figures are essentially unchanged if

the analysis is restricted to those respondents who stated they

had arranged the funeral alone. This analysis indicated that

deletion of all respondents who may have had less than major

responsibility for the arrangement decisions did not result 
in 

significant change in the levels of reported compliance. HX-122

at n. 16, p. 10; R- 5 at 23, Table 6. Addi tionally-

Dr. McChesney s calculations showed that eliminating from the

analysis those who did not have major responsibility for

selection of the funeral home raised the level of compliance by

less than one percent. HX- 126-A at Table V-3 follo ing page 69.

74. The Funeral Industry and Dr. McChesney asserted that

the true level of compliance is 75 to 80 percent greater when the

BE COMPLY data is recalculated by adding each instance of

reported compliance with each individual COMPLY measure and

dividing that number by the total possible number of instances of

compliance. For example, if the six requirements for COMPLY 1

are multiplied by 868 (the number of respondents) the result



would be 5, 208 instances of possible comFliance. Then if this

figure is divided by 3, 915, the number of reported instances of

compliance the level of compliance would be 75 percent.

McChesney, HX- 126-A at 72-74, and Table V-4 following page 73; R-

9 at 156- 160.

75. Dr. McChesney s method of calculation actually is a

measure of compliance with each component of the staff' s COMPLY

indices, as if each provision were separate and distinct. This

does not provide evidence of the simultaneous level of compliance

with the requirements of the Rule. McChesney, HX- 126-A at 72-74,

and Table V-4; Daniel, Tr. Vol. I at 397, 1023. The concept of

simultaneous compliance was recognized by some industry

witnesses. For example, Fred L. Bates, Executive Director of

National Selected Morticians, testified that in his view a

funeral home which failed to give a consumer a g neralprice list
would not be in compliance even though it complied with all other

provisions of the Rule. Tr. Vol. I at 690.

76. Errors result from the use of the industry definition

of " compliance. For example, three of the components Dr. Daniel

used to judge the general price list are not measures of

compliance with a specific Rule provision when viewed separately,

and may include many instances of actual non-compliance. Two

other components relating to misrepresentations are measures of

non-compliance " and not measures of compliance. To use such low

levels of noncompliance for those components to count instances



of compliance would overstate compliance. Final Staff Report, R-

1 at 70.

77. The first three measures of the Funeral Industry

compliance definition are:

1. Whether consumers received oral or
written price information in some form
in the arrangements conference;

early

2. Whether they got that information in
writing; and

3. Whether they received a GPL sometime in
the funeral transaction.

McChesney, HX-126-A at 64-65, Table V-2, following page 64;

Daniel, HX- 122 at 25. However, the Rule does not require the

provider to take these actions individually, instead it requires

providers to give consumers a written GPL at the outset of the

arrangements conference. Therefore these three measures must be

viewed together if one is attempting to determine he level of

compliance with the Rule s GPL provision. This is exactly what

Dr. Daniel did in his analysis in which compliance would be

affirmed if a respondent received written price information early

in the transaction and in the form of a GPL. Final Staff Report,

..-

N-1 at 49.

78. If the Funeral Industry analysis is used, consumers who

said they received compliance with component one above may

actually have received either oral price information, or price

information in some form other than a GPL. Consumers who said

they reported compliance with component three above may have

received the GPL late in the arrangements conference. In each



such instance the Rule was violated, and neither group of

consumers should be classified as having received compliant

tr!3atment. This demonstrates that the Funeral Industry

separate use of the components to count the instances of

compliance is bound to result in an inflated overall compliance

level because of inclusion of instances of actual non-compliance.

Id.

79. Two measures to gauge compliance were improperly used

by Dr. McChesney. These were MEAS5 and MEAS6 which relate to

whether respondents were told that embalming and caskets for

cremation were required when in fact they were not. McChesney,

HX- 126-A at 61. These measures do not assess if respondents were

told the truth about the requirements for embalming and caskets.

They indicate if the funeral directors violated the Rule by

misrepresenting the requirements. Because the a.ctualnumber of

misrepresentations were relatively low , they had little effect on

Dr. Daniel' s analysis. If those misrepresentation measures are

viewed as measures of compliance, their use had a substantial

effect on Dr. McChesney s compliance analysis. Final Staff

..-

Report, R- l at 50; HX- 126-A at Table V-4 following page 73 And

Table V-2 following page 64.

80. If the level of compliance defined by Dr. McChesney is

recalculated by removing the misrepresentation measures from the

analysis and including only the actual measures of compliance

used by Dr. Daniel (provision of an early GPL and an itemized

final statement), the level of compliance reported by



Dr. McChesney drops from 75 to 79 percent to 58 to 62 percent.

Staff Rebuttal Submission, R-M-5 at 29; HX- 126-A at Table V-

follpwing page 73; Final Staff Report, R-N-1 at 50.

Sufficiency of the level of compliance

81. Approximately 8 million deaths and resulting

dispositions have taken place in the four year period co encing

with the effective date of the Rule and ending with the start of

this proceeding. This large number of transactions should

provide a sufficient body of knowledge and experience to assess

the effect of the Rule on both the funeral industry and consumer

purchasers of funeral goods and services. NSM comment, R- 3 at

4, 24. More particularly, these transactions should certainly

make for a clear and precise d termination of the degree of

industry compliance with the Rule. Unfortunately this is not the

case, and the record reflects considerable uncertainty n this
respect.

82. Dr. Daniel' s estimates of compliance and those obtained

from the Gallup Survey probably overstate the overall level of

actual and simultaneous compliance with the Rule' s requirements,

..-

since not all the provisions of the Rule were included in the

respective surveys. Daniel, HX-15 at 2 and f. n. 3; Barnow, HX-
118 at 6, 24. A very high level of credibility must be accorded

the Bureau of Economic COMPLY 3 index, which produced a

compliance level of 36 percent, because the same level was

produced by the Gallup Survey. Findings 30 and 37.



83. Despite the relative low level of simultaneous

compliance with the Rule provisions, the Replication Survey shows

a ,very significant degree of industry compliance with the more
important Rule provisions when these are considered individually.

These included the making of price disclosures by telephone

(Finding 19); two-thirds of the RS respondents were given a

general price list in the course of the arrangements conference

(Finding 20); between 60 and 70 percent of persons visiting a

funeral home were given the required casket and outer burial

container price information (Findings 22 and 23); approximately

80 percent of the RS respondents who visited a funeral home

received an itemized price list of the items selected at the

conclusion of the arrangements con:erence (Finding 24); and the

incidence of reported violations of the misrepresentation

provisions of the Rule was generally lower than - in the BLS

(Findings 60-65).

84. The uncertainty arises when there is an attempt to

calculate the level of simultaneous compliance with the Rule

provisions and more specifically to determine if gmpliance met

the timing requirements specified in the Rule. Thus the issue of

recall becomes important. That is the ability of survey

respondents to remember when a certain event occurred even though

they may be certain the event did take place. The lack of a

definitive answer to this question casts doubt upon the

reliability of all of the attempts to measure simultaneous

compliance with the Rule provisions by means of surveys conducted



some months after the funeral. See Findings 50- 60. Al though

efforts were made to show that the issue of recall was not

sign ficant some doubt must remain. See Finding 52.

85. Many of the non-industry witnesses who gave expert and

anecdotal testimony in this proceeding testified that the level

of compliance was insufficient to permit a realistic and accurate

assessment of the costs and benefits of the Rule. Barnow, Tr.

Vol. I at 877; Klein, New York State Funeral Directing Advisory

Board , R-HX-63 at 8; Wertheimer, National Academy for Elder Law

Attorneys, Tr. Vol. III at 983; Clark, Attorney General State of

Arkansas, Tr. Vol. III at 44; Giesberg, National Association of

Consumer Agency Administrators, Vol. III at 1140; Nelson, AAP,

Tr. Vol. I at 79; Harry Snyder, West Coast Office, Consumers

Union, Tr. Vol. III at 1245. Although empirical evidence in

support of this testimony was not forthcoming, it cannot be

discounted because of the experience these witnesses have had in

the receipt of consumers complaints or in their familiarity with

the practices of funeral providers.

86. Those who support the Rule contend that th lack of

aggressive Commission enforcement is responsible for what, in

their view, is a relatively low level of compliance. Nelson,

AAP, HX-1 at 3, 9; Snyder, HX- 105 at 3; Franzen, Wisconsin

Funeral Directors Assn., HX-56 at 2; Showalter, Tr. Vol. II at

141-42. For example, in its Rebuttal Comment AAP reported that
in the four-year period following the effective date of the Rule

the Commission had initiated only three public enforcement



proceedings. R-M-6 at 26. The Commission Staff reported that at

the time the Replication Study was conducted in 1987, only three

le enforcement actions had been filed. Final Staff Report, R-

1 at n. 2l6, p. 54.

87. Those who believe that there is a low level of

compliance urge that an evaluation of the Rule not be made unless

a compliance level in excess of 50 percent is attained. Peebles,

Tolleson Mortuary, Tr. Vol. III at 1561; Giesberg, NACAA, Tr.

Vol. III at 1140; Sommer, Tr. Vol. III at 630; Carlson, Tr. Vol.

I at 505, 525; Blake, Tr. Vol. II at 1116; Clark, Tr. Vol. III at

44; Topinka, Tr. Vol. II at 84.

88. It is unlikely that efforts to obtain additional

evidence will provide any more definitive information about the

level of simultaneous compliance with all of the Rule provisions

by members of the funeral industry. Diligent and thgroughgoing

efforts have been made through the use of surveys to make such a

determination. Those efforts have clearly been inconclusive in

the sense that uncertainties remain, and general agreement on the

question has not been reached. However, the conclusion is

..-

inescapable that the record evidence shows the 
degree of industry

compliance with the Rule has not been sufficient to result in

changes in consumer behavior in making funeral arrangements nor

has it served to increase consumer knowledge of the alternative

arrangements available to them. Final Staff Report, R- 1 at 54.

89. The Funeral industry has submitted a considerable

degree of evidence to show its efforts to comply with the Rule



have been successful. The fact that there may be a high level of

compliance with the Rule is surely no grounds for concluding that

the Rule is unnecessary. On the contrary a high level of

compliance is a strong indication that the Rule has been

effective in causing a change in the business practices of

funeral providers which led to the promulgation of the Rule.

low level of compliance would seem to indicate that greater

enforcement and education efforts should be made to obtain

increased compliance before concluding that the Rule should be

rescinded.

90. The Funeral Industry further argued that a

determination of the actual level of compliance was unnecessary

because the over 30 percent of the RS respondents who received

compliant treatment spent no less on funerals than those who did

not receive compliant treatment. Comment, NFDA, R- 6 at 19-20.

Both the Commission Staff witnesses and AAP witnesses
successfully disputed this conclusion on the grounds that a low

level of compliance, that is , 30 plus percent does not provide a

sufficient basis to assess the benefits of the Rule. ..-Barnow , HX-

118 at 6, 24; Tr. Vol. I at 880, 883; Daniel, Tr. Vol. I at 986;

Final Staff Report at R- 1 at 51-54.

Consumer selection of funeral providers and goods and
services.
Selection of the funeral home.

91. In the Statement of Basis and Purpose the Commission

recognized both the importance and difficulty of shopping for a

funeral provider:



Perhaps the most critical decision which a
bereaved consumer must make, 'and the decision
wi th the tightest time strictures, is whom to
contact to remove the body from the place of
death. The evidence shows that once a
funeral home has been given possession of the
body, rarely, if ever, will a consumer move
that body to another funeral home in the same
communi ty. 

Despite the recognized importance of the provider selection

decision, only one provision of the Rule, the telephone price

disclosure provision, S453. 2(b)(1), was primarily aimed at

helping consumers select a funeral provider. In fact, the

Commission expressed doubt that consumers would actually search

for price information before selecting a funeral home. 

92. Within the meaning of the Rule consumer shopping

includes the choice of a funeral home and thereafter the

selection of the goods and services to be used in the funeral.

Both the BE Report , HX- l22 at vi, and the 1988 Market Facts

Report, R- 2 At 111-20, restricted the concept of shopping to

calling more than one funeral home. A somewhat broader view of

the possibilities for consumer shopping for a funeral home was

set forth in the record. For example, Dr. Daniel, estified that

shopping could include other methods of obtaining price

information. Tr. Vol. I at 998. AAP stated that its Excel

Omnibus Opinion Survey found that almost 50 percent of older

consumers would consider telephoning or visiting one or more

5 at 42265.

ld. at 42273 (text and n. 140).

id. at 42265.



funeral homes in order to make price comparisons. 17 at 37.

Other means of consumer shopping include seeking price

information from memorial societies , consumer agencies , and the

clergy . Buchanan , Tr. Vol. III at 1131; Wasielewski , Tr. Vol.

III at 1632.

93. There are, of course , two aspects to comparison

shopping. One is the comparison of the prices of one funeral

home with the prices of another funeral home. The second is the

comparison of the prices of the various available arrangements

within the funeral home selected. Klein, Tr. Vol. II at l060.

94. Most funeral directors downplay the importance of price

in influencing a consumer' s selection of a funeral home. Many

directors believe that the reputation of the funeral home and a

tradition of prior good service to families in the community are

of paramount importanca to the success of their businesses.

Yurs, Tr. Vol. II at 527; Simms , Tr. Vol. II at 486. Funeral
directors also emphasize the importance of establishing a

personal relationship with their clients. This relationship will

encourage consumers to select the same local funeral home when it

..-

is necessary to do so again. Purdy, Tr. Vol. III 169.

95. This group of directors also believes that price will

be considered by some consumers in the selection process, but

that for the overwhelming majority of consumers it will not be a

factor of sufficient importance to override concerns about

quality of service, reputation, personal experience, and

location. Johnson , Tr. Vol. I at 738; Hunter, Tr. Vol. I at 787.



96. The three most important reasons for selecting a

particular funeral provider listed in the responses to a 1976,

NFDA survey were personal knowledge of the funeral director,

prior experience with or reputation of the funeral director

firm, and location of the funeral home. McChesney, HX-126-A at

Table-III-2, following page 33.
97. Results from follow-up surveys sent to consumers by

member homes of NSM in 1978 provided additional confirmation that

the top three reasons for selecting a particular funeral home

were previous experience, the professional qualifications and

reputation of the funeral director, and the location of the

funeral home. McChesney, HX- 126-A at Table III-3A, following

page 33.

98. The Baseline Study confirmed the foregoing results and

listed similar reasons, i. e. , knowing the funeral director,

previous experience with that director, and location as the most

important criteria for selection of a funeral home. Baseline

Study, R- 3 at 51, Table 20.

99. Respondents in the Replication Study reported that for

..-

most consumers the most important factors in theelection of a
funeral home were personal experience with the funeral director

(32 percent), knowing the funeral director or the home

reputation (30 percent), and the location of the home (19

percent) . Cost was listed as an important consideration by only

three percent. 2 at III-39, Table III-28.



100. The same conclusions were reported by the 1988 Excel

Omnibus Consumer Experience Study conducted by International

Communications Research, Inc. on behalf of AARP which asked

consumers on what basis they selected a funeral home. Again, the
results showed that location, reputation, and personal knowledge

were the three primary factors. Price was selected as a factor

by only 3. 6 percent of consumers. McFadden, HX-8 at Table 008.

101. A somewhat different view was expressed by the

majority of the participants in the focus group discussion

conducted by the Opinion Centers of Maryland for the FTC. They

reported that the selection of a funeral home was not difficult

because religious beliefs and location of the home usually

mandated a particular selection. If the participants' families

had been dealing with the same home for many years and it had

handled arrangements for other deceased members of the family, it

was likely to be chosen again. Schwarcz, HX-83 at 7-

102. Both the Consumer Group and the Funeral Director Group

agreed that consumers seldom contact more than one funeral home

prior to making at-need funeral arrangements. Wendell Hahn,

..-

the president of the largest funeral industry accouTning firm,

testified that the typical family does not price shop for a

funeral provider. Tr. Vol. II at 709. Thomas C. Nelson, the

director of AARP' s Program Department, also testified that

12.
Funeral Directors Group, R- 9 at 52: AAP, R-M- 11 at 11-



consumers do not really price shop in an at-need situation. Tr.

Vol. II at 191.

103. Russell L. Berry, an economist and former university

professor, has studied the business aspects of the funeral

profession for the past 10 years. He testified:

(TJhe customers don t particularly respond
very well to prices when thinking aboutfunerals. It is a little bit about like
weddings in that we regard it like churches.
You don t join the church because the price
is right, you join the church because you are
getting something there and it suits you and
you like it and so you are willing to put all
the money into that church that you feel you
can spare for the good that it gives you in
return and the same is 

. . 

. true (of 
funeral homes.

Tr. Vol. I at 137.

104. Although the Gallup survey found that over 11 percent

of its respondents (68) had contacted more than one funeral home

before selecting a funeral provider, this number included those

who had made advance arrangements for their own funeral and thus

were not under either the emotional stress or time constraints of

the at-need group. Advance arrangers might be expected to be

more cost consciou6, and this would account for t different

results reached in this survey as compared with the others.

66, Exh. B, Tabulation at 20. Only 7. 2 percent of the Baseline

Study respondents contacted more than one funeral home, and only

2 percent of the RS respondents contacted more than one. HX-

122 at 14, Table VI. This decline would probably be significant

if the sample sizes were not so small, 85 respondents in the



Baseline Study and 42 in the RS. Final Staff Report R- 1 at 64,

n. 281.

105. Not all funeral directors share the belief that price

is an unimportant consideration in the selection of a funeral

home. These directors have adopted policies which emphasize the

availability of funeral packages at relatively low prices

compared to the prices offered by competitive funeral

establishments. Jack W. Botimer reported that 85 percent of his

customers choose his funeral home because of the low prices he

charges. The average cost of his funerals is $850; the most

expensive costs $1, 400. HX- 106 at 2. Because of his pricing

structure his business has increased at a rate of 15 percent

annually to the current level of 1, 000 funerals expected in 1988.
. at 3. Mr. Botimer also reported the receipt of about 1, 000

telephone inquiries from consumers about prices. rd. at 7.

106. Another low cost operator , L. E. (Bud) Peebles,

reported an increase in funerals from 23 in his first year of

operation to 193 in 1988. His average funeral cost a consumer

$1, 000. HX- 114 at 2. He attributed his success to word-of-mouth

..-

advertising, price advertisiLg in church bulletins ,-ad the
receipt of numerous telephone calls from persons looking for less

expensive funerals. . at 4, 6. He welcomed these calls, as

they enabled him to take business away from his competitors.

at 6.

107. Funeral directors who have offered low cost funeral

goods and services are not looked upon with favor by other



funeral directors and as a result have experienced harassment in

the form of threats of bodily harm or injury to the business.

Presumably this harassment originated with those who did not

favor price cutting and who in fact recognized that cost might

play an important role in the selection of a funeral home.

Reveley, Tr. Vol. III at 877; Botimer, HX- 106 at 6, Tr. Vol. III

at 1297. Mr. Botimer also testified that his discounting

practices led to harassment by the state board. Tr. Vol. III at

1297- 1300.

108. The apparent lack of consumer interest in prices when

selecting a funeral home is caused, at least in part, by a belief

that it is inappropriate to discuss prices with a funeral

director. Showalter, Tr. Vol. II at 126; Mazis, Tr. Vol. III at

816. This apparent lack of interest may also be attributable to

a lack of knowledge not only about the availability of price

information but also about the fact that some funeral homes

charge less than others for the conduct of services.

109. Persons who have assisted consumers in arranging

funerals have suggested these are the reasons for the relatively

..-

minor role pricing plays in the selection of a fteral home.

Reverend Henry Wasielewski, a Roman Catholic Priest, testified

that people do not realize that there may be significant

differences in the prices charged by different mortuaries.

some communities, he said, all funeral establishments may charge

prices that are significantly higher than those charged in nearby

communities. Here again consumers will not realize they are



being overcharged. Finally he suggested that consumers are

- mislead by stories in the media which understate the markup on
funeral goods. HX- 117 at 1.

110. If consumers are aware that price information is

available, they will seek it. Father Wasielewski sponsors a

funeral provider hot line. This service receives thousands of

calls from consumers seeking price information. Public service

announcements on television or newspaper articles about the

availability of this information result in many inquiries. Tr.
Vol. III at 1609- 10.

111. Paul Showalter, a financial and consumer writer

specializing in reporting on the funeral industry, testified

that:
Many consumers don' t know that comparison
shopping is available to them. They do not
know that prices are available at the funeral
home. It has not even occurred to them that 
this is an item that you can price-shop for.

(I J n the absence of any real price
information in the market, the consumers have
to seize upon something to make a selection,
and so they take the second best and they ..-
make decisions on information that is nor-
very helpful to them, superficial.

112. The People s Memorial Association in Seattle has

consistently emphasized in its advertising the availability of

low cost funeral goods and services. The ability to realize

savings through the use of the Association' s contracted prices is

Tr. Vol. II, at 126 and 166.



the main incentive for membership. The Association and the

mortuary it currently is using receive a total of 2, 000 telephone

price inquiries a year. perguson, HX- 104 at 3. Thus it appears

that if consumers are aware of the availability of price

information and that substantial savings may be realized in the

selection of a funeral home, they would be more concerned about

costs. See , Buchanan, President, CAFMS, HX-102 at 5.

113. Similarly consumers would be more likely to consider

price in the selection of a funeral home if they were aware that

price shopping could be done over the telephone. Wertheimer, Tr.

Vol. III at 969- 70: Sommer, Tr. Vol. III at 617. However,

consumers are generally hesitant to call a funeral director at

the time of need and raise the issue of price. As one witness

said, " It just seems unseemly: it seems like its the wrong thing
to do over the telephone at that time. Mazis, Tr. Vol. III at

816. perhaps another reason is that the uninformed consumer does

not know the questions to ask. Klein, Tr. Vol. II at 1066.

114. Still another factor that tends to lessen price

competition is that there may be only a limited number of funeral

homes in a particular market area.

..-

For example,there are 328

funeral homes in Minnesota. Seventy-eight percent of Minnesota

towns and cities have only one. Sixteen percent of the towns and

cities have no more than two, and the rest have three or more.

Only Duluth, Minneapolis , St. Paul, and Winona have over four.

Berry, Tr. Vol. I at 137.



Funeral service options

115. In its Statement of Basis and Purpose the Commission

concluded that it was unfair or deceptive for a funeral provider

to condition the furnishing of one item of goods or service upon

the purchase of another item of goods or service. R-B-5 at
42282. The Commission identified several circumstances which

denied consumers the right to purchase only the goods and

services they desired. These were: (1) the receipt of the body

by a funeral home before a selection is made as to the form of

disposi tion; (2) an absence of competition in the sale of funeral

goods and services in the locale of the funeral home; (3) the

practice of some providers in requiring the purchase of a casket

when the body is to be cremated; and (4) the practice of some

providers in offering only packages of funeral goods and

purchases which deny a - consumer the right to decline unwanted

parts of a package. . at 42279.

116. In an attempt to prevent the continuation of these

practices the Commission included two anti-tying provisions 

the Rule. Section 453. 4 (b) (1) prohibits funeral providers from

..-

conditioning the sale of any funeral good or serviCE on the

required purchase of another good or service. To inform
consumers of this provision subsection 453. 4(b) (2) (i) (A) requires
that a written disclosure be placed on the general price list.

This disclosure informs consumers that they need choose only the

items they desire; and that if they are required to purchase

other items, the reasons will be explained in writing on the



statement of the goods and services selected. Section

453. 4(b) (2) (i) (B) directs that a complementary disclosure be

plaped on the statement of goods and service selected. This

disclosure informs consumers that the prices listed on the

statement are only for those items used, and that if any items

are required purchases, the reasons are explained on the

statement. It was expected that these provisions of the Rule

would result in a reduced level of purchases of funeral goods and

services.
117. Specific safeguards were also included in the Rule.

Section 452. 4(a) (1) prohibits funeral providers and crematories

from requiring the purchase of a casket if there is to be a

direct cremation of the body. Secondly, subsection 452 . 4(a) (2)

requires providers to make available unfinished wood boxes or

alternative containers for such dispositions.

118. The record shows that all the expectations regarding

the effect of the anti-tying provisions have not yet been

realized. The funeral market is characterized by significant

regional differences with regard to the selection of funeral

..-

services and the mode of disposition of the remains One

funeral director testified that the vast majority of his

customers were interested only in information about traditional

funerals. Johnson, Tr. Vol. I at 740. In some areas of the

country the incidence of cremations is insignificant. In other

areas it is quite commonly used. Perguson, Tr. Vol. III at

1202-03.



119. Particular ethnic and religious customs may also

require variations and alternatives to the traditional funeral.

In Florida customers come from allover the world bringing with

them a variety of funeral service customs. To meet these needs

one firm put together 12 different funeral packages. Hunter, Tr.
Vol. I at 782, 783.

120. In areas where competition exists funeral directors

have provided innovative products and services to customers

seeking alternative funeral services. In the San Francisco Bay

Area, for example, funeral homes offer memorial services, rental

caskets, and such features as the scattering of ashes by airplane

or boat. Klugman, Spreadsheet from Bay Area Funeral Society, HX-

98. A funeral home in San Antonio, Texas, offered simple

cremations and closed casket burials. Reveley, Tr. Vol. III at

876.

121. Not all purchasers of funeral goods and services are

making such arrangements for the first time. One funeral
director reported that between 65 and 70 percent of his customers

had previous experience in making funeral arrangements.

..-

Simms,

Tr. Vol. II at 498. The Replication Study determined that 63

percent of the survey respondents had such prior experience.

Market Facts, R- 2 at 1II-9, Table III-

122. The aggressive marketing of pre-need programs by

funeral directors and third party sellers has resulted in a

substantial increase in the availability of pre-purchase
information to consumers. This serves to provide consumers with



a considerable degree of knowledge about the array of goods and

services available as well as cost differences. NFDA, R- 6 at

96; NSM, R- 3 at 54-55; McChesney, HX-126-A at 21-22.

123. According to the Replication Study, when funeral

arrangements were made at the funeral home, the principal

arranger was accompanied by a friend or family member 94 percent

of the time. Two-thirds of the time the principal arranger was

assisted by two other family members or friends. The degree of

experience possessed by those who accompanied the principal

arranger must be left to conjecture. Market Facts, R- 2 at III-

40-41, Table III-29.

124. The presence of members of the family or friends at

the funeral arrangement conference or conferences is beneficial

to the principal arranger and may partially offset any

disadvantage resulting from inexperience. The presenge of one

who is not immediately or intimately involved, such as an in- law,

friend, or clergyan, may permit a more objective assessment of

the information provided by the funeral director. Showal ter, Tr.

Vol. II at 147-48; Franzen, Tr. Vol. II at 812.

..-

125. Many consumers know the type of funerar service they

want and the manner of disposition (burial or cremation) prior to

meeting or communicating with a funeral director. Botimer, Tr.

Vol. III at 1312- 13. Families do not often change their pre-

visit notion of the type or nature of the service desired after

meeting with a funeral director or examining a general price

list. Hennessy, Tr. Vol. II at 1023.



126. The selection of a certain funeral service or manner

of disposition is often made by the family in conformity with

the wishes of the deceased. Bell, Tr. Vol. III at 237; Carlson,

Tr. Vol. I at 523; Biddle, Tr. Vol. III at 342.

127. Project Understanding, a 1985 study of cremation by

the University of Notre Dame and the National Research Center,

found that the most important factor in the cremation decision

was the preference of the deceased. Eighty-seven percent of the

purchasers reported that the deceased had expressed a preference

for cremation. Adams, R-C-2 at 60-62.

128. Religious rites and customs have a significant

influence on the selection of the type of funeral service and

manner of disposition. Simms , Tr. Vol. II at 492- 93; Klugman,

Tr. Vol. III at 942-93; Botimer, Tr. Vol. III at 1313.

129. The memorial and funeral society movement in the

United States started with religious groups who strongly believed

in simple death services. These included Quakers , Unitarians,

and Congregationalists. Klugman, Tr. Vol. III at 930. Members

of these societies prefer simple cremation services and are often

..-

opposed to the so-called traditional funeral. On tJe whole these

people are educated and are more concerned with obtaining simple

and dignified services instead of the industry promoted

tradi tional service. Buchanan, Tr. Vol. III at 1122-23.

130. The so-called traditional funeral service, which

includes display and viewing of the body of the deceased in the

funeral home, followed by a religious ceremony and in-ground



burial, is favored by many consumers and selected by a large

majority in certain areas of the country. Daniel, HX-122 at 6,

le II.
testified:

In this connection a former funeral director

m fullheartedly in agreement that people
have a much easier grief period and a better
resolution of their grief if they are able to
view the body. This is especially mandatory
in a sudden, unexpected death where people
have not been able to come to grips with the
impending transition of a lovedone. . . this is literally mandatory in an
easier and quicker resolution of the grief,
after a sudden death.

Douglas Morrison, HX-53 at Exh. 10, page 5 (quoting Elisabeth
Kubler-Ross) .

131. Despite these differences of opinion about the

relative value of the traditional funeral versus simple

dispositions, it is generally acknowledged that the proper choice

in all cases is the one the family believes to be most

appropriate. Simms, Tr. Vol. II at 493; Carlson, Tr. Vol. I at

514; Klugman, Tr. Vol. III at 942.

132. Respondents in the Replication Study reported that the

following factors listed in the questionnaire were 
important

..-

in arranging a funeral: wishes of the family (ar-ercent);

wishes of the deceased (76 percent); religious factors (43

percent); information on prices of items and services (34

percent); and funeral director recommendations (32 percent).

Initial Staff Report, R-B-l at 42; Market Facts, R- 2 at 111-65,

Table 111-41.



Selection of qoods and services

133. Evidence in the record shows that, just as in the

selection of a funeral home, price is not a primary consideration

in the selection of the type of funeral service. Consumers do

not select a particular form of funeral because the price is

right. Berry, Tr. Vol I at 148. It is a family 0 s final
opportunity to show its regard for the deceased, and cost has

nothing to do with it. Carlson, Tr. Vol. I at 524. Some funeral

directors expressed the view that the professional, better

educated, and more affluent people tend to select a simpler

service than low income , less well-educated consumers who might

place more value on the ceremony and be inclined to choose a more

costly service. Springer, Tr. Vol. II at 329; Keith, Nilson, Tr.

Vol. III at 1472-73; Botimer, HX- 106 at 11.

134. The Project Understanding Study of cremation consumers

it reported that the relatively inexpensive cost of cremation had

little or no effect upon the selection of that form of

disposition. Adams, R- 2 at 28. The increase in the cremation

rate is not attributable to the Funeral Rule. The basic reasons

..-

are the mobility and the aging of Americans generaJJy. For

example there has been a tremendous increase in the older

population in the Sun Belt. This is because older people move to

warmer more tolerant climates following retirement. When they

die , they are often far removed from their original homes,

friends and relatives. Thus in the areas heavily populated by



retirees, such as Orlando and Tampa , Florida , the cremation rate

has increased dramatically. Springer, Tr. Vol. II at 349-50.

135. A funeral director who opened a facility in the poorer

section of San Antonio to offer cremation and immediate burial at

low-cost found that the bulk of people who wanted his services

lived in the more affluent sections of the city and that the poor

he had intended to serve wanted to spend much more for funeral

services. Reveley, Tr. Vol. III at 876.

136. Although price may not be a major factor in the

selection of the type of funeral, it plays an important role in

consumers ' selections of the various goods and services offered

by the funeral provider if such options are made known. Market

Facts, R- 2 at III- 65, Table III-41; Keith, Tr. Vol. III at
1488- 89. This finding is also supported by the report of

interviews with funeral consumers in a focus group sponsored by

the FTC. Schwarcz, Tr. Vol. III at 18.

l37. In the Replication Study 6l percent of the respondents

purchased funeral goods and services on an itemized basis; 31

percent bought a funeral package. Market Facts, R- 2 at 54-55.

..-

Both systems of price quotations have advantages. The package

price list is probably more attractive to those who are not

familiar with funeral practices and who may wish to rely on the

funeral director s expertise in selecting those components which

go well together. McChesney, HX- 126-A at 37.

138. Itemization of prices is more useful when a consumer

wishes an array of different services. For example some



consumers might desire limousines provided by the funeral

director; others might not wish to rent any. Another consumer

might wish to use the funeral home chapel instead of a church and

to have a viewing as well. Other consumers might not wish to

elect either of these options. In such circumstances efforts to

offer packaged prices may not be particularly useful. Roper , Tr.

Vol. I, at 724-25.

139. After the general price list has been delivered to a

prospective purchaser the funeral directors may find that the

consumer prefers to select one of several packages composed of

items taken from the GPL, which the provider has grouped for

sale. Johnson, Tr. Vol. I at 747-48.

140. Some funeral directors have found it advantageous to

offer several different packages, the more expensive including

more elaborate arrangements and perhaps more costly caskets.

See , Botimer, HX- 106 at 2, and his attached price list.

Peebles, who operates a low-cost mortuary in Tolleson, Arizona,

offers four different funeral packages: the full traditional,

the simplicity, the graveside, and cremation. HX-114 at 5,

attached brochure.

141. The Interfaith Funeral Information Committee

Mortuary Price Guide" lists a variety of packaged arrangements,

which include caskets, and the prices of the packages offered by

funeral providers in the Phoenix, Arizona area. The Guide also

sets forth general price information which reflects the



tremendous range of prices for funeral goods and services even in

the same locality. Willis, HX- 113 at 2-3, and attachment.

Consumer knowledqe of the Funeral Rule

142. Another factor which might affect consumer selection

of funeral goods and services is the degree to which consumers

are aware of or know of the Rule and of the requirements and

prohibitions it imposes upon funeral providers. If consumers do

not know the rights and benefits accorded them by the Rule, there

is an obvious disincentive for some funeral providers to comply

with all of the Rule provisions. Similarly uninformed consumers

will not seek the rights the Rule has given them or be likely to

achieve the maximum benefit from its provisions. Mazis, HX-91 at

15; Barnow, Tr. Vol. I at 882; Nelson, HX- l at 8- If consumers

are unaware of their rights under the Rule , they will be unable

to combat industry noncompliance. Reveley, Tr. Vol. II at 874.

143. There is some conflict in the evidence concerning the

extent of consumer knowledge of the Funeral Rule and its

provisions. In a survey of some 500 funeral directors sponsored

by AARP 65 percent of the directors reported consumers who called

their establishments were aware of the Funeral Rule. Ayres, Tr.

Vol. III at 1368. That respondents in this survey may have not

understood the question ( . at 1369) appears to be likely

because the result is inconsistent with most of the other

evidence on this question in the rulemaking record.



144. According to information gathered by the memorial

societies the general public is unaware that it may obtain price

inf?rmation by telephone. Brownstein, CAFMS, HX-I0 at 6.

145. AAP engaged International Communications Research

(ICR) to use its EXCEL national telephone research service to

obtain information from consumers relative to funerals and the

Rule. McFadden, ICR, HX-8 at 2. Respondents who had either

helped arrange a funeral for another or prearranged their own

funeral within the past 18 months were asked, "Are you familiar

with the FTC' s Funeral Rule and what it requires?" Only 9. 8

percent responded affirmatively. . at 3, Exhs. D and E.

Since the respondents were not told the meaning of the acronym

FTC" or the term " familiar " the degree of their knowledge or

lack of knowledge about the Rule is not answered. NFDA Rebuttal,

R-M-3, Exh. 2 at 4.

146. Another ICR telephone survey, also sponsored by AAP,
addressed 15 questions to consumers 21 years of age or older.

this survey each consumer was asked questions designed to

ascertain his or her knowledge of provisions of federal law

..-

applicable to funeral arrangements. Soulas, HX- t 2.

response to all of the questions regarding the provisions of law

approximately one-third of the respondents answered "Don' t know.

Forty-three percent stated that funeral directors were not

required to give price information over the telephone; 39.

percent thought funeral directors were required to give price

information before the consumer made a decision; and 45. 2 percent



thought that funeral directors are required by law to give

consumers a written price list when they come to the

establishment to make funeral arrangements. Id. at 3. Only 15.

percent of the respondents had made arrangements for a funeral

within the past four years. Id. at 4.

147. Those who are most concerned with assisting or

advising consumers confronted with the necessity of arranging a

funeral are almost uniformly convinced that many advisors,

consumers, and clergy are not aware of the existence of the

funeral rule or have any knowledge of its provisions. Bell,

Executive Director, Inter-Faith Ministries, HX-75 at 2; Klugman,

California Federation of Memorial and Funeral Societies, Tr. Vol.

III at 924; Wertheimer, Tr. Vol. III at 961; Carlson, Researcher

and Author, Tr. Vol. I at 506-07; Giesberg, Nat' l Assn. of

Consumer Agency Administrators, Tr. Vol. III, a 1136-37;

Wasielewski, Catholic Priest, Tr. Vol. III at 1632.

148. Illustratively, in her prepared statement Shelley

Rouillard, Senior rogram Director, California Rural Legal

Assistance Foundation, stated:

..-

Until I was preparing this testimony, 
was

unaware of the different options for burial
or cremation. Neither did I know that prices
could be given over the phone. I am sure
that others who have never had to make
funeral arrangements are not aware of their
options. I have now become a more informed
consumer.

HX- 107 at 2.

l49. These views were confirmed by the Replication Study

which found that consumers exhibited a lack of knowledge about



the legal requirements for funeral goods and services. The RS

showed that 50 percent believed embalming to be required by law

as a , public health measure. Forty-two percent thought that a

sealed casket or a grave vault preserved the body for an

indefinite period of time. On the positive side only 13 percent

of consumers believed that the law requires the use of a casket

if the body is to be cremated. 2 at III-84-85.

Conclusions.

150. The foregoing findings show that consumers who must

make immediate arrangements for a funeral are unwilling, for a

variety of reasons, to make direct inquiries to funeral homes

regarding the total price for a funeral or the various prices for

individual goods and services.

151. On the other hand if a funeral home engages in

specific price advertising or if a consumer advisor or burial

society disseminates information about prices, consumers will

take advantage of the direct or implied invitation and either

discuss or seek further price information. In these situations

the consumer appears to be more comfortable with allowing costs

..-

to playa major role in the selection of a providerand in the

selection of the various goods and services necessary for a

funeral.
152. Members of the clergy and other consumer assistance

personnel who are called upon to advise or counsel consumers

regarding at-need funeral arrangements are woefully unaware of

the Rule. Not surprisingly consumers share this ignorance and as



a consequence do not reap the benefits the Commission envisioned

at the time the Rule was promulgated.

153. The lack of knowledge regarding the Funeral Rule is

not necessarily shared by members of the funeral industry.

However, the incentive to comply with the Rule is undoubtedly

diminished by the lack of knowledge exhibited by consumers and

their advisors.

Costs and benefits of the Rule.

General.

154. In its Statement of Basis and Purpose (SBP) the

Commission expressed the belief that the Rule could have several

effects on both consumer expenditures and funeral prices. If the

Rule caused more price information to become available, price

competition might be expected. This competition should result in

a reduction of funeral prices and consumer expenditures. For

example, as consumers became aware of price differences in the

market, they should shift from higher price to lower price

providers. Moreover the Rule prohibitions on misrepresentations

and requirements for increased disclosures should result in

..-

refusal by consumers to purchase goods and serv ices they did not

want or were falsely led to believe were required. 5 at

42297.

155. The Commission discussed six different industry

arguments presented in support of the view that the itemization

requirement might result in increased charges to consumers.

These were: (1) Consumers will choose more goods and services



when they see items broken out on a price list. (2) Prices will

be raised as a result of closer provider analysis of costs and

pri ing policies. (3) The direct compliance costs of the Rule

will be passed along to consumers. (4) An identical group of

goods and services will cost more when purchased separately than

if purchased in a package form. (5) If a substantial number of

consumers declines items that would ordinarily be included in a

package, providers might increase the costs of other items to

maintain revenues and profit levels. (6) Providers might raise
prices of the lowest priced package in order to equalize the

share of costs recouped by both the lowest and highest priced

packages. R-B-5 at 42297-98.

156. The Commission was not concerned if consumers chose to

spend more because they would do so with the knowledge that their

costs would be increased. Other consumers with this same

knowledge might choose to spend less. Both conditions are in

keeping with the central purpose of the Rule, which was to

enhance the opportunity for consumer choice. Id.
157. The fact that providers might elect to raise prices in

..-

compiling an itemized price list (GPL) should not be attributed

to operation of the Rule because providers are free to raise

prices at any time and for any reason. Id.
158. The Commission also discounted the effect of

compliance costs being passed on to consumers because these costs

are bound to be both modest and minimal. The Commission noted

that two of the major industry groups had proposed an alternative



rule that was almost identical to this Rule. It stated that the

alternative rule would not be unduly burdensome to funeral

prqviders. . at 42296-97.

159. The Commission expressed disbelief that packaged

prices would necessarily be lower than the same group of goods

and services purchased individually. The Commission said the

business cost of providing funeral goods and services is the same

whether the items arc purchased separately or part of a package.

Moreover consumers still retain the option of purchasing a

package or purchasing separately goods and services shown on the

GPL. The Rule does not prohibit funeral providers from offering

packages. . at 42298.

160. The Commission admitted that some funeral providers

might increase the cost of lower-price funerals incident to the

itemization requirements of the Rule. However, it did not

believe that these increases would be significant. The

Commission expected that any price increases would be offset by

the savings resulting from consumers refusing to purchase some

services and goods and by increased price competition. . at

42298-99.

161. Consumer representatives and industry representatives

differed as to the benefits of the Rule in the light of

Commission expectations. Consumer representatives support

retention of the Rule on the grounds that it has enabled

consumers to make informed choices about the purchase of funeral

goods and services. Nelson, AARP, HX- 1 at 3, 6; Clark, HX-65 at



2, Rouillard, HX-107 at 2. AARP contended that there was no

reliable evidence in the record that showed the Rule had resulted

in increased costs to consumers , increased costs to funeral

providers , or increased consumer expenditures. 6 at 27.

AAP concluded that consumer purchase decisions are influenced by

factors in addition to price , and as a result the level of

expenditures is not necessarily determinative of the Rule'

benefits. The key issue is whether the Rule has resulted in

providing consumers accurate information sufficient to permit

them to make an informed choice. 17 at 6-7; R- 11 at 85-86.

162. Those presenting evidence on behalf of NFDA and NSM,

the principal industry representatives, expressed the view that

the Rule has not been of any material benefit to consumers and

should be repealed. McChesney, HX-126-A at 6-7, 25-27. They

contended the Rule' s costs outweigh its benefits. Illustratively
they said consumer expenditures since promulgation of the Rule

have increased nine percent above the rate of inflation;

consumers who received the price information spent no less on

funerals than those who did not get that information; the Rule

..-

has increased providers ' personnel costs because or- need for
training in Rule compliance and more time is needed in the

arrangements conference. Finally the industry conten s that the

Rule has resulted in additional printing, accounting, and legal

services. See R- 9 at 62-76, 89-96; McChesney, HX- 126-A at 52,

53, 86-89; NFDA Comment, R- 6 at 34-35, 90-92; NSM R- 3 at 24-

27, 52-53.



163. The record evidence must be used to determine the

extent to which either of these positions is correct. Efforts

ve been made by the Commission Staff, consumer representatives,

and industry representatives to use various forms of statistical

analysis to quantify the costs and benefits of the Rule.

Difficulty in accomplishing this in such a manner as to promote

the often conflicting aims of the parties to the proceeding led

to significant revisions in their respective reports and

statements of proposed testimony.

164. Dr. Daniel of the Bureau of Economics was the author

of the BE Report (R- 4). For various reasons it was necessary

for him to revise or change the findings and conclusions in that

report. The revisions and changes were due in part to revisions

and recoding of data by Market Facts, which resulted in three

tapes, designated Tapes A, B, and C. Daniel, HX- 120- at 1- The

revisions and changes are reflected in the several statements of

proposed testimony Dr. Daniel submitted for the hearings in this

proceeding (HX- 15, HX- 120, and HX-122). In a letter dated

January 30, 1989, (HX- 121) addressed to the various parties in

..-

this proceeding, Dr. Daniel outlined the changes-nd the reasons

for them.

165. Dr' . McChesney, who was employed as an expert witness

by the National Funeral Directors Association and the National

Society of Morticians, had similar problems. His difficulty was

undoubtedly caused, at least in part, by the revisions in the

data and reports prepared by Dr. Daniel and also by the fact that



NFDA was not furnished with the corrected tapes in a timely

fashion. Daniel, HX-120 at 2. Dr. McChesney also reconsidered

several of his calculations and conclusions. This necessitated
certain changes. See , for example, Tr. Vol. I at 1033-36, 1126-

28. Dr. McChesney s statements of proposed testimony are found

in Hearing Exhibits 123 and 126- The latter document was

received following conclusion of the hearing, and the necessity

for the changes made in the revision are set forth in a letter

from Dr. McChesney dated February 27, 1989. HX- 126-

166. The difficulties which the economists encountered

arose in connection with their attempts to quantify (1) the costs

and benefits of th Rule and (2) to determine the extent to which

industry members complied with its various provisions. In order

to permit them to have more time to resolve their problems an

additional hearing was held in Washington, D. C., Qn February 3,

1989, for the purpose of receiving testimony from Dr. Daniel,

Dr. McChesney, and the AAP sponsored expert, Dr. Barnow. The

statement of proposed testimony filed by Dr. Barnow in December,

1988 (HX-118), for that hearing led to a revision of the

..-

statement of proposed testimony filed by Dr. Daniel (HX-120).
Dr. Daniel' s revised statement is designated Hearing Exhibit 122.

This in turn justified an extension of time for Dr. McChesney.

The post-hearing revision of his statement was permitted since

the changes Dr. Daniel made necessitated correction by

Dr. McChesney in his original presentation. This extended

procedure was employed in order to insure that the record would



contain the best possible analyses of the various data presented

in the course of the proceeding.

167. It is fair to assume that this aim has been

accomplished. However, the revisions and conflicting analyses

and conclusions presented point up the fact that undue reliance

should not be placed upon the results of these surveys or the

methodological studies based upon them. Inconsistencies and

uncertainties became evident in the presentation of the results

of the quantification efforts. Differences in the conclusions

reached by the several experts justify the allocation of

considerable weight to the testimony of knowledgeable witnesses

and to credible anecdotal evidence contained in the rulemaking

record.

The Bureau of Economics econometric analyses to determine

the effect of the Funeral Rule.

168. Dr. Daniel used survey data to estimate the impact of

the Rule on average funeral expenditures. Econometric techniques

were used to control for factors such as income and education

which might aside, from the Rule, influence the amount spent for

..-

funeral goods and services. HX- 122 at 30.

169. Two approaches were used. First, a time-series

analysis was performed to compare the expenditures of BLS

respondents in 1981 for funeral goods and services with the

amount RS respondents spent for those goods and services in 1987.

The second approach involved the use of cross-section analysis of

the RS 1987 funeral expenditures to determine if the average



expenditures of those who received "compliant" treatment were

different from those who did not receive the documents required

by t;he Rule or who received less than " compliant" behavior. Id.
The cross-section analysis

170. The cross-section analysis used data from the 1987

survey to examine whether the funeral expenditures of respondents

who received the written general price list and the written final

statement differed from those of respondents who did not receive

those documents. Dr. Daniel expected (other things being equal)

that individuals who received a GPL and a written final statement

at the conclusion of the arrangements conference would spend less

on funerals than those who did not receive such information.

Dr. Daniel' s expectations were not realized, and he concluded

that individuals who received the documents required by the Rule

did not use that information to reduce their funeral

expenditures. HX-122 at 40, 41, and 44.

171. Dr. Daniel also used regression analysis to examine

whether the 1987 respondents, who were shown itemized casket and

outer burial container price information, spent less on those

products than respondents who were not given this information.

He reported that the analysis could not detect a significant

relationship, either positive or negative, between the prices of

caskets or outer burial containers and the receipt of itemized

price information about those products. HX- 122 at 40, n. 47.

172. In order to ascertain if those consumers who received

simultaneous compliance with the important provisions of the Rule



spent less for funeral goods and services, Dr. Daniel used a

separate multi-variate regression. Respondents were considered

to have qualified for the compliance category if (i) they

received a GPL early in the arrangements conference (ii) they

received a properly itemized final statement at the conclusion of

the conference; and (iii) they did not report being told that

embalming or a casket was a required purchase. Thirty-one

percent of the respondents who reported going to the funeral home

to make arrangements qualified for the compliance category. The

results indicated that these respondents did not spend less than

those who did not receive simultaneous compliance as defined by

Dr. Daniel. HX- 122 at 42 and Table XII at 43.

173. The foregoing results are suspect. Dr. Barnow pointed

out that none of the compliance definitions used by Dr. Daniel

actually measures full compliance. Compliance equirements not

covered by the definition Dr. Daniel used include telephone

disclosure of prices, the provision of casket and outer burial

vault price lists, the prohibition on selling only packaged

funerals, non-deceptive representations of protective features,

notices regarding cash advances, and the requiremnt for

alternative containers for cremation. In other words the

strictest measure of compliance was not used in the regressions,

and thus the study does not provide an accurate assessment of the

effect of full or complete compliance with the Rule. Barnow, HX-

118 at 24.



174. A second problem identified by Dr. Barnow is that one

or more relevant explanatory variables probably is missing from

the quation. Consumer expenditures on funerals may be affected

by such matters as religion or available financial resources.

omitted variables are not correlated with the other explanatory

variables, the estimated regression coefficients may be biased in

ei ther direction. Id.

175. Finally the compliance variable was not properly

specified in the regression. If the compliance status of all

respondent observations were known, then the specifications used

by Dr. Daniel would have been correct. However, since some

respondents were unable to recall if the funeral home complied

with certain provisions or gave no response, an additional

variable should have been added to indicate that the compliance

status was unknown. Had this variable been added

, -

tpe regression

coefficient of the compliance variable would have provided an

estimate of the effect of compliance compared to noncompliance.

The bias from omitting this variable could lead to either an over

or under estimate of the true effect of the Rule. at 25.

176. After conducting another analysis of the data provided

by the RS, Dr. Barnow concluded that compliance, as defined in

Dr. Daniel' s report, did not lead to higher funeral costs.

Although he found some indication of a possibility of either a

negative or positive effect, neither had statistical

significance. Id. at 30- 32.



The time-series analysis

177. It was expected that the information requirements

imposed upon providers by the Funeral Rule would result in a

decrease in consumer expenditures for these goods and services.

To confirm that the expected result had been realized the

expenditures of 1987 respondents were compared with those of the

1981 respondents in this regression analysis. A number of

independent variables was used to control for various factors

which might affect the total amount spent. These variables

included demographic variables, variables to control for the type

of funeral purchased, variables describing the state in which the

respondent resided, variables pertaining to the characteristics

of the funeral arranged, and variables to control for differences

in state regulation of the funeral industry. HX- 122 at 30-35.

178. The crucial independent variable included in the time

series analysis is the dumy variable D, which was assigned the

value one when the observation is from 1987 and the value zero

when the observation is from 1981. The coefficient on the

variable D measured the trend in expenditures over time after

..-

controlling for all the variation in the other Irdependent

variables. . at 45.

179. The results of the multi-variate regression are set

forth in Table XIII in Hearing Exhibit 122. The results suggest

that average real expenditures were about 9. 1 percent higher in

1987 than they were in 1981. This does not mean that the Funeral

Rule has caused the expenditures to increase. On the other hand



the results strongly indicate that the Rule has not contributed

to a general reduction in consumer expenditures for funerals.

HX- 122 at 46-48.

Monetary costs

180. At the time the Rule was adopted , the Commission

recognized that its provisions would result in increased costs

for funeral directors. Al though the amount of these costs was
not determined, it was predicted that they would ultimately be

borne by those consumers who purchased funeral goods and

services. Statement of Basis and Purpose , R- 5 at 42271.

181. Federated Funeral Directors of America (Federated)
provides business and financial services for over 1, 500 funeral
homes located in some 30 states. In the course of its business

it processes over 181, 000 funeral records annually and also

conducts surveys of those who purchase funeral goods and

services. Federated is an independent organization, whose

employees have no financial interest in funeral homes which use

its services. According to Federated President Wendell W. Hahn,

the company s comments on the Rule provisions were nq based on

consultations with industry members. HX-49 at 1.

182. Statistical data provided by Mr. Hahn shows that in

the five-year period, 1983-88, the average wholesale price of
caskets increased by $109 or 26. 7 percent. However, the retail

price of caskets increased only 19. 7 percent. This occurred

because the average funeral home in 1988 used a higher ratio of

actual overhead on service charges than in 1983. Id. at 2.



183. During the same period the retail price of outer

burial containers increased from $470 to $576 or 22. 55 percent.

g. 

at 3.

184. Over the past five years the price of a typical adult

funeral has increased from $2, 367 to $2, 998 ($631 or 26.

percent) with an annual average increase of 5. 33 percent. . at

Federated' " adul t funeral" is a funeral in which the home

provides owner and staff services, use of funeral home and

equipment, professional care, automotive equipment, visitors

register, acknowledgement cards, and a casket. HX-52 at 1.

185. From 1983 to 1988 the average funeral home has

experienced a slight decline in each year s ratio of profit to

sales. This downward trend commenced in 1980 before the Funeral

Rule became effective. From a peak profit ratio of 13. 73 percent

in 1980 the ratio declined to 10. 09 percent in 1987. For the

seven year period the decline on a percentage basis was 26.

percent. When all types of services are included, a typical firm

in 1986 and 1987 realized a before-tax profit of just under seven

percent. . at 3-

186. Even though funeral prices have risen-ore rapidly

than the Consumer Price Index (CPI) during the past four and one-

half years, the typical firm s profits have continued to decline.

. at 6.

187. Cost increases for funeral homes and for consumers

have resulted from the Rule. Funeral directors report that the

average duration of the arrangement conferences has increased



because of the necessity to explain the various options from the

general price list. Hennessy, Tr. Vol. II at 973. Consumers
also must take time to read and understand the list before making

a decision. Hunter, Tr. Vol. I at 782-83.

188. The National Research Inc. survey of funeral

directors , which was sponsored by AAP , reported that

approximately 60 percent of funeral directors found the Rule had

increased the amount of time it took to arrange a funeral but had

not led to increases in the costs of funeral home operation; 87

percent believed that the Rule' s disclosure requirements had not

caused increases in the retail price of caskets; and 54 percent

believed that the Rule s disclosure requirements had not resulted

in increases in service fees. Ayres, HX- I08 at 3.

l89. Another AAP sponsored witness estimated that the
increase in cost to the funeral consumer because of th longer
arrangement conference would not exceed $19. 17 . This is based on

the assumption that a funeral director' s time is valued at $50

per hour. Barnow, HX-118 at 8. Dr. McChesney, the NSM expert,

calculated that the aggregate cost to all consumers from the

..-

longer arrangement conference was $40, 000, 000 per year. HX- 126-
at 88. This assertion is not supported by any evidence in the

rulemaking record and is not worthy of serious consideration. 

Funeral industry witnesses testified that the Rule has not
resulted in appreciable increases in costs. Simms, Tr. Vol. II at
540; Yurs, Tr. Vol. II at 534, 562; Krause, Tr. Vol. II at 47;
Longmire , R-D-2 at 5; Ninker, R-G-1 at 5. Other witnesses said
the increased arrangements time was a positive result of the Rule,
Bates, Tr. Vol. I at 677-78, 697; Roper , Tr. Vol. I at 723.



Further this method of computing increased costs does not take

into account that the increase in the time devoted to arrangement

conferences might well occupy time that would not otherwise be

used profitably by a funeral director (that is slack time).

Barnow, HX- 118 at 8.

190. Both NFDA and NSM have reported that the Rule has led

to increased costs in training both funeral directors and their

employees and in monitoring compliance. NFDA, R- 6 at 90-92;

NSM, R- 3 at 52-53. Funeral Directors contend that the Funeral

Rule has imposed substantial burdens in the form of training and

also in deciding when and in what manner to give the Rule

required explanations to consumers. Daly, Tr. Vol. III at 679.

The directors say the resulting costs become part of the overhead

and are passed on to consumers. Farrow, Tr. Vol. III at 588.

However, one director noted that it took only one- f hour to

train a person to give the required information over the

telephone. Hennessy, Tr. Vol. II at 983, 1003. Another director

testified that costs associated with Rule compliance were

minimal. Simms, Tr. Vol. II at 503. Still another director

..-

testified that the Rule simply required him to gIe cost

information that he already had been supplying and that the cost

of Rule compliance was insignificant. Yurs, Tr. Vol. II at 533-

34, 562.

191. The Federated data do not show that the Rule has been

a significant factor in the increased prices for funeral goods

and services. For example, Dr. Burt Barnow analyzed the data



contained in the Federated 1981 and 1987 Statistical Supplements

and that rent and rent allowance accounted for 4. 4 percent of the

nominal increase and for 5. 4 percent of the increase in constant

1981 dollars. Depreciation accounted for 6. 3 percent of the
nominal increase and for 14. 9 percent of the increase in constant

1981 dollars. The casket accounted for 11. 7 percent of the

nominal increase and for 9. 3 percent of the increase in real
terms. The vault, outer box, clothing, and related purchases

accounted for about 17 percent of the increase in both nominal

and real terms. Dr. Barnow concluded 

rt is difficult to see how many of the items
that account for a substantial portion of the
increase in the average retail price might be
associated with the FTC rule. 

. . 

. The data

. . 

. do not appear to indicate that the FTC
rule was largely responsible for the price
increase to consumers. Rather , the costs of
most funeral components increased by varying
amounts, with- no single category responsiblefor the bulk of the increase. 

HX- 118 at 14.

192. Continuing with his analysis , Dr. Barnow noted that

some of the rule provisions which provide benefits to consumers

do not impose costs on funeral providers. Provisio -requir ing
permission to embalm and prohibitions against making false

representations in selling to consumers are examples. NFDA

claims that obtaining permission to embalm involves additional

expense (R-G-6 at 90- 92) are not supported by specific cost

figures or percentages.

193. Mr. Hahn of Federated also testified that the increase

in costs cannot be attributed to the Funeral Rule. He said the



Rule is directly responsible for the increase in only a very

small way. It played a minor role and is not the primary reason

that funeral prices increased more than the Consumer Price Index.

Tr. Vol. II at 680-81.

194. Evidence in the record indicates that the GPL

itemization requirement has not resulted in increased costs or a

significant administrative burden for funeral directors in

preparing the forms to comply with this requirement.
In fact the

Rule provision has resulted in the development of pattern forms

which may be obtained from a variety of sources.
Thus it has not

been necessary for every funeral director to design individual

form price lists. For example, Federated provides sample GPLs to

its clients. These are basic forms which may be easily adapted

to accommodate the wishes of a director. Hahn, Tr. Vol. II at

741-44. Another orqanization, the Funeral Directors Services

Association of Greater Chicago (FDSA), has also developed model

forms for the use of its members. Hennessy, RX-61 at 10. The

Pine Survey revealed little difficulty associated with the

itemization requirement. Developing or obtaining appropriate

..-

forms necessary to comply with the Rule was not-aproblem for

71. 5 percent of the respondents to the pine Survey. 14 at 2.

195. With regard to the increase in costs associated with

longer prearrangement conferences industry representatives have

conceded that this is time well spent. It enhances the business-

like relationship between the funeral director and the consumer.

Hahn, HX-49 at 6. See also , Bates, Tr. Vol. I at 697.



196. Dr. Daniel of the FTC Bureau of Economics Staff

analyzed the change in prices between 1981 and 1987 for 11 goods

and services. He noted that his analysis might be biased toward

overstating price increases because funeral homes were not

required to itemize prices in 1981. HX- 122 at 11. Dr. Daniel

concluded that, although a majority of the prices increased by

more than inflation, only the increase in the price of the

services of the funeral director was significantly higher than

that index in 1987. . at 13. He further said:

By themselves, these figures cannot resolve
whether the Rule has caused prices for
individual goods and services to be higher or
lower in 1987 than they were in 1981. . 

. .

All that can be concluded is that the
itemized price information contained in the
two surveys do not provide evidence that real
prices for individual funeral goods and
services were significantly different in 1987
than they were in 1981.

. at 13.

197. Although the increase in the real price for the

services of the funeral director is statistically significant,

the evidence presented by both Mr. Hahn and Dr. Daniel indicates

that this increase probably resulted from competiti ressures
leading to shifts in markups on caskets and other goods to a

direct charge for the services of the funeral director.

Dr. Daniel concluded that the combination of constant retail

prices for caskets in the face of increasing wholesale prices is

consistent with the view that the Rule' s itemization requirements

have induced funeral providers to reduce profit margins on

caskets and increase profit margins on other goods and services.



Id. at l2- 13. Mr. Hahn s analysis of the Federated data also

indicated that funeral directors have shifted efforts to recover

ov:erhead costs from higher markups on caskets to charging higher

prices for serVices. Tr. Vol. II at 677-78.

198. The record shows that price increases have occurred as

the result of individual business decisions by funeral directors

rather than as a result of meeting the requirements of the

Funeral Rule. Hahn, Tr. Vol. II at 679, 683, 689, 709. This

finding is also supported by the results reached in the National

Research Survey (Ayres, HX- 108 at 3) and by the testimony of

other witnesses. Jack Botimer, a funeral director, Tr. Vol. III

at 1270, 1292; roemorial society witnesses, Brownstein, Tr. Vol. I

at 171; Blake, Tr. Vol. II at 1123; consumer representative

Snyder, Tr. Vol. III at 1223; and a journalist, Showalter, Tr.

Vol. II at 121, 148;

In his prepared statement Dr. McChesney
following quotation from 

Business Trend Analysts

provided the

When first proposed, many believed the Funeral
Rule would lower funeral and cremation prices
because lower-price options would be made
known to the consumer. However, . the

Rule caused Funeral Directors to examine theircosts. In doing so many realized that they
had been ' giving away ' some services. In
effect, funeral directors became more
business-oriented as a result of the FTC

rulings, and found that they could actually
raise prices. HX- 126-A at 53.



Non-monetary costs

- a. Requests for permission to embalm

199. Funeral directors testified that the disclosure and

certain other requirements of the Rule result in non-monetary

costs to both funeral directors and to consumers. One provision

to which they strongly objected is found in section 453. 5 (a) ,

which prohibits a funeral provider from embalming a deceased for

a fee unless certain conditions are satisfied. Among these 

the requirement to obtain from the family prior permission to

embalm.

200. Although funeral directors recognize that the decision

to embalm should be made by the consumer (Johnson, Tr. Vol. I at

749; Simms, Tr. Vol. II at 465; Franzen, Tr. Vol. II at 818;

Hocker , Tr. Vol. III at 1404) and do not object to the

requirement that they must obtain permission to embalm, _they
oppose the inflexibility of the Rule s requirement that prior

permission must be obtained in virtually all cases. Franzen, Tr.

Vol. II at 818; Simms, Tr. Vol. II at 465; Hocker, Tr. Vol. III

at 1404.

201. In many instances the funeral director w! know,

because of his acquaintance with the family or because of prior

services, that embalming will be desired. The funeral director

will also perceive that embalming is desired by the family

choice of services. Hocker, HX- 111 at 8.

202. A request for prior permission to embalm in some

circumstances may prove difficult for the funeral director and



offensive to the family member who contacted the funeral

director. Examples provided by funeral directors of such

cumstances include addressing the request to a distraught

mother who had just learned of the accidental death of her four

year old child (Simms, Tr. Vol. II at 449-50) and making the

request following the death of a close personal friend of the

funeral director. purdy, Tr. Vol. III at 173-74.

203. One of the initial reactions to death on the part of a

close friend or relative of the deceased is denial. A request

for permission to embalm immediately after death and during the

period of denial can be extremely upsetting to the friend or

family member. Yurs, Tr. Vol. II at 520-21.

204. In the absence of refrigeration facilities embalming

should be performed as soon as possible after death. While

maximum limits may vary, depending upon the circumstances of

death and the temperature, some funeral directors testified that

two to six hours seems the best estimate. A delay in embalming

may result in various problems in both cosmetology and proper

funeralization " of the remains. Simms, Tr. Vol. II at 467-68;

..-

Yurs, Tr. Vol. II at 521-522.

205. Other funeral directors and an embalming expert

provided compelling evidence that the three to six hour time

frame for embalming is too restrictive. Robert Inman, a

recognized expert on embalming, testified that good results could

be obtained if the embalming was performed 18-24 hours after

death. After that time period bacterial and cosmetic problems



would make the procedure difficult. Tr. Vol. II at 260, 269-70.
Mr. Inman also pointed out that, if death occurs in the late

evening or during the night, embalming can be successfully

performed the following day even without refrigeration. . at

271. In metropolitan areas providers know that hospitals will

not ordinarily release a body until the following day. . at

266-67. Mr. Botimer, a funeral provider who performs about 600

embalmings a year, stated it was unnecessary to seek permission

to embalm in the middle of the night and that families typically

give permission the following day or even the day after that.

Tr. Vol. III at 1318-

206. A delay in embalming may result if the funeral

director is unable to locate or contact the responsible family

member. Such a delay can produce unsatisfactory results from the

embalming procedure and cause consumer dissatisfaction if not

injury . Hocker, HX-111 at 8- Yurs, Tr. Vol. II at 514- 15.

However, it is important to note that the Rule does not prohibit

a funeral director from performing embalming without previous

authorization if he believes it to be in accord with the wishes

..-

of the family or otherwise necessary or desireable r-The Rule

prohibits a provider from charging a fee for an unauthorized

embalming unless one of the exceptions in section 453. 5(a)
applies.

207. There is some evidence that problems resulting from

the requirement to seek prior permission to embalm and the

distress it has caused families are not isolated. Mr. Hahn



testified that such problems are frequently reported to Federated

by both funeral directors and consumers. Oddly enough there were

very few complaints of this nature before the Rule. Tr. Vol. II

at 669-70.

208. After a careful review of all of the evidence on this

question, it is concluded that funeral providers have over-

emphasized the difficulties encountered in obtaining permission

to embalm. The record evidence shows, contrary to the assertion

by some funeral directors, that permission to embalm does not

have to be obtained so promptly as to result in undue distress to

the surviving family members. Inman, Tr. Vol. II at 260, 269-71;

Botimer, Tr. Vol. III at 1318-20. Secondly if a funeral director

knows that the family would desire the deceased to be embalmed

there would seem to be little risk in obtaining payment for the

service when the procedure is performed without prior permission.

The affirmative price disclosure requirement

209. Funeral directors also reported that consumers are

often offended by the unsolicited offer to discuss prices which

is mandated by the affirmative telephone price disclosure

provision found in section 453. 2(b) (1) (i) of the-BLe.

Frequently people will telephone a home seeking general

information, such as when the services can be scheduled. The

injection of the price issue in answering such a query is both

awkward and insensitive. Hocker, Tr. Vol. III at 1400-01;

Hunter, Tr. Vol. III at 603-04.



210. The telephone price disclosure provision can operate

to the prejudice of the funeral director. For example, if the

caller inquires about some terms and conditions other than price

such as the disposition of an AIDS victim, the interjection of a

discussion about price can lead a prospective customer to believe

the funeral director is " uncaring and money-hungry. Nilsen, Tr.
Vol. III at 1481-82; Hennessy, Tr. Vol. II at 1020-21.

211. Similar objections are raised to the requirement for

the presentation of unwanted and unasked for price information to

consumers at inapposite times and places. Examples include when

the remains are moved from the hospital or other place of death

and during very preliminary discussions about the available dates

and times for funeral services. Hennessy, Tr. Vol. II at 1026;

Simms, Tr. Vol. II at 470-71; FTC Staff Compliance Guidelines, R-

6 at 28078.

212. Again the presentation to a family member of a general

price list when the body is removed from a hospital, nursing

home, or residence, gives the impression of insensitivity and may

well be injurious to the relationship between the family and the

funeral director.

..-

Nilsen, Tr. Vol. III at 1432- 33-- The problem

is said to be one of timing. If the presentation is made at an

inappropriate time, it reduces the transaction to a matter of

dollars and cents and operates to portray the funeral director as

uncaring and unworthy of trust. Hocker, Tr. Vol. III at 402-03.

213. Families may interpret the presentation of the price

list during removal of the body as an indication that the funeral



director is concerned about their ability to pay for the funeral

services. Hunter, Tr. Vol. II at 605- 06; Simms, Tr. Vol. II at

452-53.

214. Funeral directors generally support the offering of

price information to consumers. Yurs, Tr. Vol. II at 538;

Johnson, Tr. Vol. I at 747. However, Section 453. 2(b)(4) of the

Rule, which governs when the general price list must be given,

has proved to be both cumbersome and ambiguous to funeral

directors. The triggering term " funeral arrangements " has

different meanings to different persons. Timing is the real

problem, and the requirement should be clarified and at the same

time made more flexible and less rigid. Hunter, HX-31 at 14- 15;

Tr. Vol. III at 604-05.

Assessinq the effects and benefits of the Rule

The effect o the Rule on purchases of funeral qoods and

services.
215. One of the more difficult problems in this proceeding

has been making realistic and valid determinations about the

nature and extent of any consumer benefits which can properly be

attributed to each of the various provisions of tb-Rule and to

the Rule as a whole. Efforts to quantify such determinations

have been attempted with mixed and perhaps unsatisfactory

results . Initially it is appropriate to assess the effect of the

Rule on consumer purchases.

216. Both the 1981 Baseline and the 1987 Replication

questionnaires contained tables that asked the respondents to



indicate whether or not they had purchased various funeral goods

and services and , if so, the prices they were charged for those

items. If respondents to the RS could not recall the price of

the items they purchased, they were to check a column entitled

Do Not Remember Amount. Originally any consumer who did not

affirmatively indicate purchase of an item but who did indicate

an inability to recall the amount paid, was shown by Market Facts

to have purchased the item. When the data was later

recalculated, Market Facts elected not to classify those

consumers as purchasers. Daniel, HX- 120 at 4-

217. The effect of deleting this group of consumers from

the analysis lowered the reported purchase level of individual

goods and services in 1987. Al though these consumers were not

shown as purchasers , a subsequent analysis by Dr. Daniel

indicated that:
(The) review of the actual questionnaires
suggest that many, but not all, of the
respondents who indicated' Do Not Remember
Amount' likely did in fact purchase the item
in question.

HX- 120 at 5, n.

..-

218. The 1987 RS table was designed differently from the

1981 Baseline table. The 1981 list contained 18 items, and the

1987 list contained 21. In the April, 1988, version of his

report Dr. Daniel concluded that the 1981 and 1987 figures could

be compared because the proportion of respondents who failed to

answer the relevant question changed little over time. R-B-2 at
Upon reflection Dr. Daniel subsequently concluded that a



statistically valid comparison of the purchase levels for all

funeral goods and services could not be made. HX- 120 at 5-6; HX-

122 at 9 and n. 13.

2l9. Even though wholesale comparisons of the purchase

level of individual goods and services cannot be made, each

survey did contain separate questions which asked respondents if

the funeral included embalming and if the respondent purchased a

casket. Dr. Daniel decided that in these two areas a legitimate

basis for comparison of the responses from the surveys had been

established. HX- 122 at 9- 10.

220. Once consumers who had selected cremations were

deleted from the calculations, funeral purchasers in 1987 were

just as likely to purchase caskets as funeral purchasers in 1981.

In fact the casket purchase level increased slightly from 95.

percent in 1981 to 95. 8 percent in 1987. Id. Table IV at 10.

221. Similarly the itemization provisions of the Rule did

not cause consumers, who chose burials to decline embalming in

greater numbers than they had prior to the Rule. The purchase

level of embalming among respondents choosing burials actually

..-

increased from 89. 4 percent to 90. 1 percent. Id. 

222. Thus, with the exception of comparing the selection

and prices for embalming and caskets, it was recognized that the

results of the two surveys could not be used to draw conclusions

about any changes in the types of goods and services purchased in

1987 as compared to those purchased in 1981. It is clear that

real expenditures have increased , but the available data does not



permit a determination whether the purchases of particular

funeral goods and services (other than caskets and embalming)

increased or decreased. Id.

223. If those consumers who selected cremation in 1987 are

not deleted from the calculations, Daniel' s Tables II and IV sho

that the purchase of both caskets and embalming decreased from

1981 to 1987. The purchase of caskets decreased 3. 8 percentage

points and embalming decreased 2. 4 percent. The increase in

cremation was 3. 1 percent. HX-122 at 6, 10. This increase leads

to a conclusion that a possible benefit of the Rule has been the

increased selection of cremations. Purdy, Tr. Vol. III at 183.

224. Throughout the hearings and in the written submissions

the terms " expenditures " and "prices" were used interchangeably.

In reality they refer to different measures and should be

distinguished. Consumer " expenditures" might increase as a

result of an increase in the price of funeral goods and services,

or as a result of increases in the amount or quality of funeral

items purchased, or some combination of those factors. However,

an increase or decrease in the level of consumer e Renditures
does not necessarily mean that funeral home "prices " have

increased or decreased by that amount. Staff Rebuttal

Submission, R-M-5 at 10.

225. Whether or not real consumer expenditures have

increased since 1981 depends upon which Consumer Price Index

(CPI) is used in making the analysis. Dr. Daniel, in his time-

series regression analysis, used the CPI-U for all urban



consumers and reported that real consumer expenditures increased

about nine percent between 1981 and 1987. HX- 122 at 46 and Table

XIII at 47. Dr. Barnow expressed the view that it was

inappropriate to use the time series results to assess the impact

of the Rule. He suggested that, if such a comparison is

attempted , the CPI-U is not the best price index to use.

said:
The BE Report notes that the CPI-U increased
by 28. 1 percent in the years between the
Baseline and RS surveys , and the time series
regression showed an increase in the cost of
funeral expenses of nine percent more than
general inflation.

The problem with this approach is that the
CPI-U reflects the average price increases
for all goods and services, but these prices
change at different rates in different
sectors of the economy. Service industries,
as defined by the U. S. Department of
Commerce. - ' . sell goods as well as
services. . . 

(TJhe funeral home industry, SIC code 726, is
classified as a service industry, and to see
if funeral costs have increased more than
comparable industries, it is more appropriate
to compare the increase in funeral
expenditures with price increases for theservice sector of the economy. 

..-

HX-118 at 20-21.

226. Using the CPI for the service sector and omitting

medical services, Dr. Barnow calculated the percentage change

from the baseline survey period to the RS survey period.

found that in the service sector prices increased by 40 percent,

excluding medical services, or 12 percentage points more than the

CPI- From this perspective it can be seen that even though

100



funeral costs increased by more than the increase in the general

price level, the increase of approximately 35 percent was

comparable to the increases in service prices. Id.
227. The results are the same if the Federated data on the

gross sales of " regular adult funerals" is used because that too
reflects a raw increase of about 37 percent (HX- 118 at Exh. 1, p.

10) . Thus, contrary to Dr. Daniel' s estimate of a nine percent

increase, the best evidence shows that real consumer expenditures

for funerals have not increased or have decreased slightly when

the CPI-S is used to deflate the adjusted data. Staff Rebuttal

Submission, R- 5 at 11.

228. The record supports the use of the CPI-S rather than

the CPI-U to analyze the increase or decrease in consumer funeral

expenditures. In addition to the views expressed by Dr. Barnow,

Dr. McChesney, the funeral industry sponsored economist, and

Mr. Hahn of Federated frequently referred to the funeral industry

as a " service industry. Dr. McChesney also classified funeral

directors with doctors , lawyers, and other professionals included

in the service industry sector. Hahn, Tr. Vol. II .u 679, 703;

McChesney, HX-126-A at 17, 26, 34.

229. If the CPI-U is not used to deflate the expenditure

data , there remains a small increase in the expenditures. This

increase cannot properly be attributed solely to the operation of

the Funeral Rule. As Dr. Daniel points out , other factors not

accounted for in the analysis, such as funeral home costs not

associated with Rule compliance, may have increased dramatically.
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HX- 122 at 46, and n. 54; Tr. Vol. I at l 06, 1026. Dr. Barnow

agreed with this conclusion. Tr. Vol. I at 901-02, 925.

Hahn testified that prices have increased faster than the CPI

because of fixed funeral home costs and not because of the

Funeral Rule. Tr. Vol. II at 679-80. In an interview with the

American Funeral Director magazine Dr. Hahn is quoted as saying,

"increases in the average adult funeral selection are largely

attributable to inflation. 7 at 3.

230. Another problem with using either price index for this

type of comparison was identified by Dr. Barnow:

(I J n price indexes the specific goods and
services are held constant. However, the
funeral expenditure data in the baseline and
replication surveys may reflect changes in
the quality of goods purchased as well as
pr ice changes. For example, consumers may
have purchased more caskets made of finer
wood in 1987 than they did in 1981.

HX- 118 at 22-23.

231. In conclusion the empirical and statistical evidence

in the record does not provide a satisfactory basis for

determining the effect of the Rule on either the level of

..-

consumer expenditures for funeral goods and servrs or on the

costs imposed upon providers of funeral goods and services.

However, this evidence is valuable for use in supplementing other

evidence in this record.

Benefits of the telephone price disclosure provision

232. Section 435. 2(b) (1) (i) of the Rule requires a funeral

provider to advise persons who telephone the funeral provider

place of business and ask about prices, terms, or conditions for
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arranging a funeral that price is available over the telephone.

This affirmative disclosure must be made even though the caller

makes no direct or implied inquiry respecting prices.

addition Section 435. 2(b) (1) (ii) of the Rule requires funeral

providers to give those who call by telephone and ask about

offerings or prices accurate information from the price lists

required by the Rule and any other readily available information

that is requested. The principal , if not the only, purpose of

these provisions was to provide consumers with a practical and

easy method to obtain price information. Statement of Basis and

Purpose, R- 5 at 42260, 42268.

233. Statistics from the Baseline and Replication Studies

demonstrate that 7. 2 percent of the respondents comparisoned

shopped in 1981, and that in 1987 the RS respondents reported

only a 4. 2 percent level of comparison shopping, a decrease of
over 40 percent. Daniel , HX- 122 at vi.

234. Dr. Daniel also referred to two other studies which

suggested that comparison shopping is rare in the funeral market

and has not increased since the Rule was promulgated- In one

study conducted by Jolson, et al

. "

The Marketing of Funeral

Services: Past , Present and Future, Business Horizons , p. 40

(March/April 1986), several funeral directors were interviewed.

They indicated that phone inquiries were infrequent and had not

increased since 1984. An NFDA sponsored survey of funeral

directors (Pine Survey, R- 14) conducted in late 1984 reported

that funeral directors had received an average of seven telephone
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inquiries since the Rule went into effect or an average of one

per month. HX- 122 at 15, n. 23.

235. Since the incidence of consumer shopping among funeral

homes was actually lower in 1987 than it was in 1981, it would

appear that the Rule did not foster an increase in shopping even

though it made price information easier to obtain. . at 15.

This is consistent with other evidence in the record which shows

that price is not yet a major factor in the selection of a

funeral home. Replication Study, R- 2 at III-39, Table III-28.

236. The ability to obtain price information over the

telephone was intended to reduce consumer cost in obtaining

useful price information from various funeral homes and to

encourage or assist them in getting more detailed price

information from the funeral home selected. It was presumed that

possession of this information would enable consumers to save

money by selecting the funeral home that offered lower prices and

by choosing less expensive goods and services. SBP, R- 5 at

42260, 42268. However, Dr. Daniel' s multi-variate regression

analysis did not support this presumption. According to that

analysis, the 1987 purchasers who telephoned the funeral home and

received the information required by the Rule did not spend less

than those consumers who did not obtain this information.

Daniel, HX-122 at 17.

237. Because most consumers would not have the requisite

information or basis to judge or compare the nature and quality

of the services and goods offered by the funeral establishment,
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their failure to use the telephone for Qomparison shopping is

explainable. McChesney, HX- 126-A at 25-27; Schwarcz , HX- 83 at 9;

Hahn, HX-49 at 5.

238. Although the RS showed that relatively few consumers

contacted funeral homes for price information, a 1985 survey by

Federated found that 49 percent of the respondents reported an

increase in telephone inquiries subsequent to May 1, 1984, the

effective date of the Rule. FSDA Comment , R-G-5 at 149, 151.

The utility of telephone price disclosures is particularly

appreciated by representatives of memorial societies and the

media who use comparative price information to inform or educate

consumers. Perguson, HX- I04 at 3-4; Klugman, HX-95 at 2;

Showal ter , HX-36 at 2.

239. Funeral providers generally agree that the Rule

requirement that they give price information over - the telephone
has not resulted in any significant cost increase. NFDA Comment,

R-G-6 at 42; Pine Survey, R- 14 at 5-6; Hahn , Tr. Vol. II at

683. Thus the potential consumer benefit in possessing the

option to obtain price information by telephone outweighs the

minimal compliance cost to funeral providers. McFadden, HX-8 at
Exh. B

, p.

16. The availability of price information by telephone

should be most beneficial to elderly consumers and to those whose

mobility is limited. Snyder, HX- I0 5 at 5; Wertheimer, Tr. Vol.
III at 966; Sommer , Tr. Vol. III at 635. Telephone price

information is also helpful to those consumers who do not live in
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the city or in the locality where the death occurred and the

funeral will take place. Showalter , HX-36 at 13.

240. Even though consumers have not taken full advantage of

this Rule provision, the record establishes that the ability to

receive price information by telephone has been beneficial to

some prospective purchasers of funeral goods and services. Once

consumers and those who assist or advise them become more aware

of the existence of the Rule and the requirements it imposes upon

funeral providers, the full potential of this benefit should be

realized. Thereafter the price information provided by telephone

should encourage price competition in the industry. There is

evidence in the record that when consumers become aware that they

can obtain price information over the telephone, more of them

will do so. The Excel Study, McFadden, HX-B at Exh. B, pp. 14,

16. Therefore the requirement set forth in section

453. 2(b) (1) (ii) for the disclosure of price information over the

telephone should be retained.

241. As contrasted with the requirement to provide price

and other information over the telephone in response to a

..-

request, the necessity for an affirmative statement to the effect

that price information is available over the telephone

(S453. 2(b)(1)(i) is lacking in record support. The principal, if

not the only, benefit of this affirmative disclosure is to make

consumers more aware of the availability of price information.

AAP, R-M-6 at 46. The disclosure might also tend to overcome a

consumer s reluctance to discuss prices with a funeral provider.
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The record shows that consumers are generally unaware of the

availability of price information over the telephone (AARP, R-

17 ,at 30 Brownstein, Tr. Vol. I at 168- Klugman, Tr. Vol. III

at 931 Groenenboom, R- 54 at 3 Blake Tr. Vol. II at 1119;

Barnow , Tr. Vol. I at 923). However, the evidence also shows

funeral providers usually give that information upon request.

Report, R- 4 at 17.

242. The testimony of funeral directors about the problems

which arise in complying with the affirmative disclosure

requirement of section 435. 2(b( (1) (i) is compelling. As the

Commission Staff points out, the requirement forces a funeral

director to interject a discussion of prices before a consumer

has given any indication of interest in that aspect of the

arrangements. Final Staff Report, R-N-1 at 143. All too

frequently the untimely interjection of this topic is -offensive
to consumers and considered by some to be intrusive. An adverse

effect on future relationships between the funeral director and a

prospective custome may well result from compliance with this

Rule provision. Moreover it is difficult for the son who

answers the telephone to determine if the inquiry is for a

condition " or " term, " and thus requires the disclosure or is

simply a request for information that does not meet the

triggering criteria. By way of example the Commission Staff

referred to the treatment of this subject in the compliance

guidelines to show the nature of the problems which might be

encountered. If a caller simply asks if the funeral home will
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perform a service for a particular religion , the price disclosure

is not required. 6 at 28062, 28064, Illustration 2. On the

other hand if the provider is asked if it will remove a body from

a hospital, the provider must respond with the disclosure about

the availability of prices. . Illustration 6.

243. In its final report the Staff concluded that the non-

monetary costs of the provision outweigh its benefits. In the

light of the other cost disclosure provisions of the Rule

combined with the increased consumer knowledge about the

availability of cost information , the affirmative offer of price

information has not provided a significant benefit to consumers

and is unlikely to do so in the future. In view of the lack of

benefit and the attendant problems incident to its use the

Commission Staff recommended repeal of the provision. 1 at

l42- 143. I concur in this recommendation.

The qeneral price list requirement

244. Section 453. 2(b) (4) (ii) of the Rule requires funeral

directors to provide a general price list (GPL) containing an

itemized listing of the prices for 17 specified gQQds and

services if the provider offers those items for sale. A provider

may include additional price information in the GPL if it desires

to do so. The GPL must set forth consumers ' right to select only

the items desired. This provision was intended to encourage

consumers to shop and to insure that consumers possessed

sufficient price information to select the funeral goods and
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services they desired from the funeral provider of their choice.

SBP, R-B-5 at 42292.

, 245. The GPL must be offered prior to a discussion of the

prices of funeral goods or services or the selection of them by a

consumer. 5 at 43201. The provider must give the consumer a

copy of the list, together with an itemized statement of the

goods and services selected , and permit the consumer to keep

these documents if the consumer desires to do so.

246. The extent to which GPLs are used for comparative

shopping is affected by both the level of industry compliance and

the incidence of consumer knowledge about the Rule. However, the

record does not support a finding as to the magnitude of these

effects. See , Soulas, HX-76 at 3; Barnow, Tr. Vol. I at 882.

The record indicates that compliance with the timing and

distribution provisions of the GPL is low, and most- consumers are

unaware of their rights respecting the GPL. Nevertheless the
availability of itemized price information is favored by

consumers. Staff Rebuttal, R-M-11 at 109.

247. Record evidence does indicate that consumers who

received price information early in the funeral transaction spend

less for funeral goods and services. In his analysis of the

Replication Study, Dr. Daniel showed that consumers who received

price information early (before the selection of a casket or

other container) in the arrangements conference (the PINFERLY

variable) spent $252 less than those who did not receive that
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information. HX- 122 at Table XI, at 38. Dr. Barnow agreed with

this conclusion. Tr. Vol. I at 893.

248. Dr. Daniel' s analysis of the Baseline and Replication

studies demonstrated that seven percent more consumers received

early price information in 1987 than in 1981. HX- 122 at vi.

Dr. Mazis had argued that the responses in the two studies to

Question 27, which asked when price information was received,

could not be compared because differences in wording upwardly

biased the 1987 data. HX- 91 at 34-35. The 1987 question had a

larger category of persons who might have received price

information. The 1981 Baseline consumers were asked: While

meeting with the funeral director to make arrangements for the

funeral, when did you first receive information like a price list

or discussion of prices?" Two important changes were made in the

1987 Replication Study question: While meeting witn the funeral

director to make arrangements for the funeral, which of the

following statements best describes when you or a friend or

relative (emphasis added) first received price information either

oral or written (emphasis added) on the prices of..Yarious funeral

goods or services?" Both of these emphasized changes are likely

to have increased the proportion of the 1987 consumers who

received early price information. Id.

249. To test the validity of this argument Dr. Daniel

recalculated the 1981 and 1987 responses to Question 27 and used

only respondents who reported having made funeral arrangements

alone. Staff Rebuttal Submission, R- 5 at 5. The new analysis
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showed that the proportion of consumers who made arrangements

alone and received price information early increased from 64

percent in 1981 to 75 percent in 1987. The newly calculated 11

percent increase was greater than the 7 percent initially

reported. If Dr. Mazis ' argument had been valid, the elimination

of the additional words should have resulted in a significant

decrease in the percent of the 1987 RS respondents who reported

the receipt of price information early. . at 6.

250. Staff analyses of the responses to question 27 in the

RS (when price information was first received) and question

35(c) (5) in the RS (importance of price information in arranging

the funeral) showed that the earlier consumers receive price

information the more likely they are to consider that information

important or useful in making funeral arrangements. In other

words consumers valued price information received early in the

transaction. Id. at 6.

25l. Leaving aside the time or presentation question, the

RS results indicate that , after controlling for other factors,

respondents who reported being shown a general pric ist spent

about the same for funeral goods and services as did the

respondents who said they had not been shown a general price

list. Daniel, HX-122 at 37, 42. The cross-section analysis

showed that those who received a GPL actually spent 5. 4 percent

more on funerals than those who did not receive a GPL. However,

Dr. Daniel testified that this difference should not be

considered significant, since it had only an 80 to 90 percent
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confidence level. This level is less than the minimum 90 and

preferably 95 to 100 percent confidence level considered

significant for making economic policy decisions. Tr. Vol. I at

1018-22.

252. Several witnesses testified that consumers were not

offended or embarrassed when presented the GPL by a funeral

provider. On the contrary, the provider presentation of the

price list assists those consumers who might feel reluctant or

uncomfortable about raising the subject of prices. Showal ter ,

Tr. Vol. II at 133; Bennett , Tr. Vol. I at 353-54, 357; Bell, Tr.

Vol. III at 241-42.

253. Finally the itemization requirement and the GPL may

have been indirectly responsible for keeping the prices of

funeral goods and services from rising more than they have.

Mr. Hahn of Federated testified that the GPL has 
ade the typical

funeral director more aware of what his competition is doing and

has made all of the directors in the community more price

conscious. He added that the availability of competitor

information has served to increase competition a has probably

prevented or at least reduced a tendency to seek a greater

recovery of increased operating costs. A decreased rate of price

increases has occurred despite a trend to shift the profits

derived from higher markups of funeral goods such as caskets to

professional service fees. Tr. Vol. II at 677-78. The increase

in the price of professional services was also noted by

Dr. Daniel. HX- 122 at 13, Table V at 12; Tr. Vol. I at 1016.
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Effect of the misrepresentation provisions

254. Section 453. 3 of the Funeral Rule declares that it is

a deceptive act or practice for funeral providers to

misrepresent:

(1)

(2)

(3)

Embalming requirements;

The necessity of a casket for cremation;

The requirements for outer burial

containers;

(4)

(5)

Legal and cemetery requirements; and

The preservative and protective

characteristics of funeral goods and

services.
Finally subsection 453. 3 (f) of the Rule requires a provider to

disclose markups on charges made for the procurement of cash

advance items.

255. At the outset it should be noted that the Daniel

report makes no finding about an increase or decrease in the

purchase of funeral goods and services other than caskets or

embalming since 1981. HX- 122 at 9. Even in those tw areas the

report and the other evidence in the record does not permit a

definitive finding as to the quantified effect of the Rule

provisions aimed at provider misrepresentations.

( 1) The embalminq misrepresentation and disclosure requirement

256. In the statement of basis and purpose the Commission

stated that it was a widespread practice for funeral directors to

fail to disclose that embalming is not required by law and that

113



some directors had affirmatively misrepresented that state laws

required embalming in situations in which it was not so required.

5 at 42275.

257. The Commission expressed the belief that these

practices caused consumers to believe they were compelled to

purchase embalming services which they did not want. . at

42276. To remedy the situation Section 453. 3 (a), in addition to

prohibi ting such misrepresentations , requires providers to make a

written statement on the GPL that, although embalming is

generally not required by law, it is necessary for certain

funeral arrangements and that a funeral arrangement such as

direct burial or cremation may be selected to avoid embalming.

rd. 42301-02.

258. Dr. Daniel concluded that since 1981 there has been no

decrease in the level of embalming and there may actually have

been a slight increase. Although data from the Baseline and

Replication Studies showed a decrease in the level of embalming

of 2. 4 percent for all consumers from 1981 to 1987, the decrease

was probably attributable to the increase in th umber of

cremations. Dr. Daniel found no evidence to show that the

increase in the level of cremations can be attributable to the

Rule or that the Rule had affected the proportion of consumers

who purchased embalming. HX- 122 at 10.

(2) Caskets for cremation.

259. Direct cremations and cremations followed by a

memorial service do not involve a funeral ceremony with the body
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present. In these cases a casket is not necessary. However , if
a cremation is preceded by an open casket or closed casket

ceremony, a casket is said to be required. Comment, NFDA, R-G-

at 75. Section 453. 3(b) prohibits provider misrepresentation

that a casket other than an unfinished wood box is required for

cremations. Providers must have such an alternative container

available and disclose that availability on the GPL. This
provision was intended to prevent the purchase of a casket in the

mistaken belief that such purchase was required regardless of the

type of funeral selected. . 42302.

260. NFDA concluded that all of the misrepresentation

disclosures are unnecessary because they had provided little

benefit to consumers. Accordingly it recommended that the Rule

be amended to delete the requirements for those disclosures

including the one applicable to caskets for cremation. 9 at
225; R-G-6 at 67. In its written comments NFDA demonstrated that

both the 1981 and 1987 surveys established that the number of

caskets purchased by consumers who chose cremation was in direct

proportion to the number of those consumers who purchased open

..-

and closed casket funerals. In the 1981 survey 130 crmations
were reported. Of these 48 (37 percent) were preceded by an open

or closed casket ceremony (BE Staff Report, R- 4 at 10, Table

IV) . The consumers who chose this form of ceremony also

In Table 6 of the Final Report (R- 3 at 27) it was reported
that of the 1, 198 funerals in the sample, three percent were open
casket services followed by cremation and one percent were close
casket services followed by cremation. Thus 48 of the 1, 198 funerals
involved a cremation preceded by an open or close casket service.
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purchased caskets. If caskets had been purchased by those who

did not choose this form of ceremony (ceremonies in which caskets

re not needed), the number of caskets purchased by those who

chose cremations should have exceeded 37 percent. NFDA Comment,

6 at 75-76.

261. The RS 1987 survey reported 140 cremations with 42

involving open or closed casket services. Of the 140 cremations

40 included the purchase of a casket Thus the number of

caskets purchased was consistent with the number of open or

closed casket services, and the results were essentially the same

as those reached in the Baseline Study. 6 at 76-77.

262. In its Rebuttal Comment the Staff contended that the

1981 Baseline Study tapes show that nine of the 84 cremation

consumers appeared to have made an unnecessary purchase of a

casket. The Staff also reported that the Replication Study

showed that two of the 98 cremation purchasers appeared to have

made an unnecessary purchase of a casket. 5 at 9. The

reliability of conclusions drawn from such small sample sizes is

questionable. Although the figures may show a statistically

..-

significant decrease in the unnecessary purchas of caskets, they

do not show that this provision of the Rule under current

Table IV of the BE Staff Report (R- 4 at 10) indicated that

88. 6 percent of the 991 RS respondents purchased a casket. This
means that 878 caskets were purchased by all consumers. 

Of the 851

respondents who purchased funeral services not including cremation,
98. 5 percent purchased caskets. Thus, 838 non-cremation purchasers
bought caskets and only 40 cremation customers bought them.
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conditions has resulted in a marked decrease in the purchase of

caskets for cremation.

(3) Outer burial containers.

263. The Commission concluded that some funeral directors

had misrepresented that state law or cemeteries required the use

of an outer burial container. SBP , R-B-5 at 42277. To prevent
the resultant deception S453. 3 (c) requires the following

disclosure on the outer burial container price list or on the

general price list:

In most areas of the country, no state or
local law makes you buy a container to
surround the casket in the grave. However,
many cemeteries ask that you have such a
container so that the grave will not sink in.
Either a burial vault or a grave liner will
satisfy these requirements.

Id. at 42302.

264. Section 453. 3(d) complements SS 453. 3(a)- (c) _

prohibiting false representations that a law, cemetery, or a

crematory requires the purchase of certain funeral goods or

services. If a provider represents that such a requirement

exists, the requirement must be identified and described in

writing on the statement of goods and services furn

..-

consumers at the conclusion of the arrangements conference.

265. The foregoing provisions of the Rule were expected to

result in a decrease in the sale of outer burial containers.

However , evidence in the record does not indicate that the Rule

has had the expected effect. Further the evidence does not

indicate that consumers are purchasing more of the inexpensive
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grave liners instead of the more expensive outer burial

containers than they did prior to the Rule. A representative of

Doric, Inc., which is one of the largest manufacturers of outer

burial containers in the United States, described the results of

surveys taken in 1984 and 1988 among Doric franchisees.
Wehman,

HX-44 at l-2; Tr. Vol. II at 577-78. These showed that the

adoption of the Funeral Rule in 1984 has not affected either the

volume or the level of quality of burial vault sales.
HX-44 at

266. The Doric 1984 and 1988 survey results also revealed

that the percentage of grave liner sales has fallen from 25

percent in 1984 to 20 percent in 1988. wehman, HX-44 at Exhibit

B, page 1. The number of burials taking place without an outer

burial container fell from five percent in 1984 to one percent in

1988. Id. at 2.

267. Sixty-three percent of the Doric franchisees reported

that outer burial container sales increased in 1988; 72 percent

reported that the quality of merchandise sold also increased.

Only 14 percent reported that sales were down, and none of the

franchisees found that the quality of merchandi
sold had

decreased. Id. at 2-

268. Wendell Hahn of Federated Funeral Directors of America

(Federated), us ing statistics drawn from the sale of 100, 000

outer burial containers per year, testified that from 1983

through 1988 the average price of the outer burial container sold

by funeral homes increased by 22. 55 percent. HX-49 at 3. During
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the same time period the wholesale cost of those containers to

funeral homes increased only 15. 1 percent. HX-50 at 1.

269. The fact that the level of purchases of outer burial

containers has not decreased since promulgation of the Rule may

be caused by sellers of these products not making the required

disclosures. Thirty-three percent of the RS respondents reported

they were not shown prices for either vaults or liners. Sixty-
seven percent of the RS respondents acknowledged receipt of outer

burial container price information on either the GPL or on a

separate price list. Of those who received a separate price list

only 65 percent reported getting it before being shown the grave

vaults or liners. R-B-2 at IV- IV-

270. As is to be expected some funeral providers promote

the sale of the more expensive vaults instead of the cheaper

grave liners. The price differences are significant.

expensive copper vault can cost as much as $5, 000 to $6, 000; a

simple concrete grave liner will cost only $200 to $300. Nelson,
PAA, Tr. Vol. II at 237-38. Al though a seller' s promotion of

the costly burial vault is permissible under the Rule,

..-

misrepresentation or concealment of the suitability-ad
availability of grave liners would constitute a violation of

section 453. 3(c). In fact there was testimony to the effect that

consumers are sometimes not shown grave liners even though they

ask to see them. Nelson , PAA, Tr. Vol. II at 238-39; Showalter,

Tr. Vol. II at 151. There is no evidence as to the frequency
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with which this has occurred or if the circumstances surrounding

such a refusal constitute a violation of the Rule.

(4) Preservative and protective value claims

271. Section 453. 3(e) prohibits misrepresentations about

preservative and protective capabilities of funeral goods and

services, such as sealer caskets, outer burial containers, and

embalming. More specifically a provider is forbidden to

misrepresent the capability of funeral goods or services to

provide a long-term or indefinite delay in the decomposition of

the remains or to protect the body from gravesite substances.

SBP, R- 5 at 42302.

272. Despite the Rule prohibition against misrepresentation

of the preservative characteristics of a protective casket or

sealer" the record does not show any decrease in the purchase of

them.

273. Of the respondents in the 1981 Baselirie Study who

purchased a casket, 38 percent bought a " sealer " casket.

at 69. Forty-six percent of the respondents in the 1987 RS

survey who purchased a casket chose a " sealer. 2 at 111-74,

Table 1II-46. This represented an increase of 
ercent.

Of the Replication Study respondents who bought such a casket

32 percent were told it would help preserve the body.
Eighty-

eight percent of this group either were not told or could not

remember if they were told how long the preservative

characteristics would last. A similarly large group, 65 percent,

said either no representations were made regarding preservati
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or they could not remember if they were made. Market Facts , R-

2 at 111- , Table 111-47.

(5) Cash advance items.

274. Section 453. 3 (f) requires the funeral provider to
disclose any mark-up, rebate, or commission or similar

compensation for cash advance items such as flowers, clothing,

newspaper notices , and the like which are provided by the funeral

home. 5 at 32032.

275. The Rule has apparently not affected the amount

consumers spend for cash advance items. In other words the

record does not show that consumers who learn that funeral

directors charge a mark-up on cash advance items then decide to

purchase the i terns themselves. On the contrary Federated

statistics prove that the average level of cash advance sales has

increased at a rate greater than the consumer price ind x during

each year the Rule has been in effect. Pr ior to the Rule the

increase in the average level of cash advance sales exceeded the

consumer price index only once in a six year period. NFDA

Comments , R-G-6 at 72- 73.

..-

Consumer satisfaction.

276. Efforts were made to use the information obtained from

the Replication Study to provide empirical evidence that consumer

satisfaction with the goods and services provided by a funeral

director increased as funeral director compliance increased. The

first effort was made by Dr. McChesney and is described in his
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December statement of proposed testimony. HX- 123 at 75-76.

Based on his calculations set forth in Table V-6 he stated that:

Tlhere is an inverse relationship between
satisfaction and compliance: the more
compliance FTC respondents report, the less
likely they are to report beinq satisfied
The probability of satisfaction decreases
significantly as both RPTCOMPLY and
CMPLYPCT increase.

HX- 123 at 76.

277 . At the February hearing Dr. McChesney testified that

he wished to withdraw Tables V-6 and V-7 and the text associated

with them because he could not replicate the results and had

identified some complex statistical problems.
Tr. Vol. I at

1033-34, 1134- 35 

278. In his revised statement, submitted after the hearing,

Dr. McChesney again concluded that the Rule had not operated to

increase consumer satisfaction. He expressed the view that the

only measure of compliance which had a significant and favorable

impact on consumer satisfaction was MEAS4 (receipt of a written

final statement). He added that even getting a general price

list (MEAS3) did not increase consumer satisfaction because more

consumers received them in 1981 than in 1987.

..-

H*126-A at Table

6 and 78. However, since there was no Rule in 1981, there is

no evidence in the record as to just what disclosures or

RPTCOMPLY is used by Dr. McChesney to mean the number of
answers reporting " compliance , for the five measures included in

Dr. Daniel' s COMPLY2 index, treating ambiguous answers as "
non-

compliance. " CMPLYPCT is used by Dr. McChesney to mean the
percentage of those answering that reported compliance for the

variables included in Dr. Daniel' s COMPLY2, excluding ambiguous

answers. HX- 123 at 72-73, 75-76.
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information the statements used in that year contained or if

those statements would satisfy the Rule requirements.

279. The Commission Staff in the course of its cross-

examination of Dr. McChesney at the hearing in February offered a

table showing that the proportion of respondents who were

satisfied according to the definition used by Dr. McChesney36 in

his original statement increased from zero when no provisions of

the Rule were complied with to 97 percent when compliance was

found with all of its provisions. HX-125. Dr. McChesney

understandably was unable to answer questions concerning HX- 125,

since he had not participated in its preparation nor had an

opportunity to consider the information used in its preparation.

He reiterated that the material related to compliance and

satisfaction included in his statement of proposed testimony (HX-

123) had been withdrawn. Tr. Vol. I at 1130- 35.

280. According to the Commission Staff its table (HX- 125)

charts the actual number and percent of RS respondents who

reported satisfaction as funeral directors comply with one, two,

and finally all five Daniel compliance measures. Thus HX-125

..-

provides evidence that a benefit of the Rule, consumr
satisfaction with purchases of funeral goods and services

increases as higher levels of compliance are reached.

Rebuttal Submission, R-M-5 at 4.

Staff

Dr. McChesney treated
satisfied" if they responded
somewhat satisfied.

respondents in the RS survey as
that they were "very satisfied" or
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281. Dr. McChesney s revised Table V-6 also appears to

indicate that the receipt of price information early (MEAS1), in

addition to the receipt of a properly itemized final statement,

has a positive effect on consumer satisfaction. Id. It should

be recalled that Dr. Daniel reported that the 1987 RS respondents

had received final written statements and price information

earlier in the arrangements conference than did the 1981 Baseline

respondents. HX- 122 at vi, 23.

Anecdotal evidence--views of state officials and others.

282. State officials either opposed recision of the Rule or

recognized the need for continued regulation of the funeral

industry . Steve Clark, Attorney General, State of Arkansas,

testified that the Rule should remain in place. He said that

following adoption of the Rule there was a dramatic decrease in

the number of complaints received in his office about pricing

practices of funeral providers. He added that the requirements

established by the Rule have enabled the Consumer Protection

Division of his office to provide answers to consumers about

funeral industry practices and helped consumers make informed

choices about funeral arrangements. This they c lt not do

before the Rule. Tr. Vol. III at 6-8; HX 65 at 3.

283. T. Grady Baskin, Jr., a former member of Texas State

Board of Morticians, described the domination of the Board by

funeral directors and the ineffectual regulatory practices the

Board used. He too expressed the view that the Rule must remain

in effect and said that the funeral industry has demonstrated it
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simply cannot regulate itself. HX- 67 at 9-10. Larry A. Farrow,

Executive Director of the Texas Funeral Service Commission, the

successor regulatory body to the State Board of Morticians,

testified that the Rule was ineffective, not adequately enforced

by the Commission, and should be repealed. Tr. Vol. III at 550,

553. However, he further testified that the Rule had provided

the necessary impetus for effective state regulation of the

industry and that continued regulation was necessary and should

not be left to the funeral industry. Tr. Vol. III at 55l, 556.

284. William C. Klein, a member of the New York State

Funeral Directing Advisory Board, who had been actively involved

in the memorial society movement, testified that the Rule should

not be repealed. He recommended vigorous enforcement and the

adoption of additional provisions to strengthen the Rule. HX-

at 1 and 13.

285. Illinois State Senator Judy B. Topinka strongly

supported continuation of the regulatory efforts of the Federal

Trade Commission. She stated they were essential for consumer

protection and necessary to insure competition in the funeral

..-

industry . Tr. Vol. II at 64. She further testifi that the

funeral industry is not capable of regulating itself so as to

meet these two goals. She said that her experience as a state

legislator had convinced her that state regulation would be

ineffective because of the high degree of the funeral industry ' 5

influence in state legislative processes. Tr. Vol. II at 59, 62.
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286. Kansas State Representative Ginger Barr, after

describing the efforts of funeral directors to prevent the sale

of ,pre-need goods and services and especially of caskets,

stressed the importance of Federal Trade Commission intervention

to provide checks and balances to industry lobbying efforts. Tr.

Vol. III at 1499- 1501. She said consumers need the information

and disclosures that the Rule provides and that it is laughable

to expect that consumers would be given these if the Rule was not

in effect. Tr. Vol. III at 1502-03. She agreed with others that

the political forces at the state level are too great to expect

adequate consumer protection from that source. . at 1504.

Proposals for extension of the Rule

The Rule limitations.

287. With one exception the Funeral Rule is applicable only

to the marketing practices of funeral providers. Section

453 . 1( j) defines a " funeral provider " as any person, partnership,

or corporation that sells or offers to sell funeral goods and

funeral services to the public. The one exception to the Rule

limitation of applicability is found in section 453. 4 (a), which

prohibits crematories as well as funeral provide from requiring

a casket for direct burials.

288. Funeral goods are defined in the Rule as items sold

directly to the public for use in a funeral. S453. 1(i). Funeral

services are any services used to care for and prepare human

remains for burial, cremation, or some other final disposition;

also included are the arrangement, supervision, or conduct of the
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funeral ceremony or the final disposition of the remains.

S453. 1(k).

289. Operators of funeral homes or funeral establishments

are funeral providers. Those retailers who offer cemetery plots,

grave markers and monuments, cremation services, and caskets

usually do not fall within the scope of the Rule because their

sales are ordinarily restricted either to goods or to services.

However, if a crematory provides cremation services and also

sells urns , it would be subject to the Rule. Similarly, a

cemetery is generally not subject to the Rule unless it prepares

human remains for burial or other final disposition. Final Staff

Report, R- l at 109- 10: R- 5 at 42285.

290. In Question 11 of the Notice of Proposed Rulemaking

the Commission asked for evidence of the extent sellers of

funeral goods or services use unfair or deceptive acts _

practices proscribed by the Rule. Secondly, it asked if

providers covered by the Rule suffer any competitive disadvantage

because actual or potential competitors not subject to the Rule

sell funeral goods or services which are covered by the Rule?

..-

l at 19870.

Extension of the Rule to cemeteries.

291. In comments addressed to the ANPR several parties

urged the Commission to extend the application of the Rule to

sellers of either funeral goods or services. National Funeral

Directors Assn. (NFDA), R- 17 at 3: National Selected Morticians

(NSM), R- 18 at 15, 20-21: American Association of Retired

127



Persons (AARP), R- 21 at 4; Monument Builders of North America

(MBNA), R- 5 at 2.

292. During the NPR comment period the associations named

above continued to urge expansion of the Rule to cover all

sellers of funeral goods, including cemeteries. They were joined

in this request by the National Concrete Burial Vault Assn., R-E-

2 at 2, 4; Consumers Union, R- 21 at 6; and the Continental

Association of Funeral and Memorial Societies, R- 12 at 4.

AAP, stating that its survey revealed that consumers favor
expanding the Rule to cemeteries and crematories, supported

enlarging the scope of the Rule. This belief was based on the

view that these roviders should also be required to provide

consumers with price information in advance. 17 at 13- 14.

293. NFDA and NSM assert that the Rule places funeral

directors at an unfair position in the marketplace because the

narrow definition of the term "funeral provider " makes the Rule

applicable only to funeral directors who are already regulated at

the state level. NFDA and NSM state it is illogical to exempt

their competitors who are not so regulated. 9 at 205. The

..-

competitors are identified by the Funeral Indust Group as

cemeteries, memorial societies 
casket retailers pre-need

marketers and direct dispos i tion companies. . at 205-07.

There is no doubt that cemeteries engage in the sale of funeral

goods. NFDA 6 at 55; Graf Tr. Vol. II at 647-49; Heffner,

Tr. Vol. I at 835-36; Radovich, Tr. Vol. III at 1074; Neel, Tr.

Vol. I at 633.

128



294. NFDA and NSM listed as a competitive injury the

ability of third party providers to have access to funeral

director GPLs or separate price lists and they undercut those

prices. 9 at 206- 07. See also Radovich, Tr. Vol. I at 1036.

Another alleged injury is that funeral directors must bear the

cost of rule compliance. One of the principal aims of the

Rule is to make price information available to consumers;

however, the record has shown that the cost to funeral providers

for Rule compliance is of little significance. See , Sections

C. 3. and 4. of this report.

295. Both the American Cemetery Association (ACA) and the

Pre-Arrangement Association of America (PAA) oppose extension of

the Rule to their operations. 26 at 1-5; R-M- 12 at 74. The

competitive disadvantage complained of by funeral directors was

also refuted by a cemetery representative who testified that most

of the products sold by cemeteries are not sold by funeral

directors. For example , most cemeteries sell outer burial

containers, lots , mausoleum spaces, columarium niches, markers,

monuments , and memorials. Services provided by cemeteries

include lot care service, opening and closing gra and floral

arrangements. Product competition exists only with respect to

outer burial containers, and most of these which are sold by

cemeteries are sold on a pre-need rather than an at-need basis.

Daly, Tr. Vol. III at 665-67.

296. Casket retailers also rejected the funeral director

arguments about competitive injury and contended that the Rule
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should not be extended to them. However, casket retailer

witnesses who made this argument were also owners and operators

of cemeteries. Drozda, Tr. Vol. II at 903; Barr, Tr. Vol. III at

1518; Neel, Tr. Vol. I at 587.

297. There are approximately 7, 500 commercial cemeteries in

the United States. Another 3, 000 to 4, 000 are religious

cemeteries; additional thousands are made up of municipal,

fraternal, military, and veterans cemeteries. Daly, Tr. Vol. III

at 679- 80; Elvig, Tr. Vol. III at 414- 15; HX-82 at 2.

298. Religious, municipal , and fraternal cemeteries are

usually exempt from the various state regulations which govern

commercial cemeteries. However, all types of cemeteries actively

compete with each other. Gill, Tr. Vol. III at 727; Elvig, HX-

at 2. Presumably some types of cemeteries, municipal, religious

and fraternal , would be exempt from a Commission trade regulation

rule. Elvig, Tr. Vol. III at 395; Gill, Tr. Vol. III at 727.

Thus compliance by some cemeteries and not by others could well

be a source of consumer confusion. Daly, Tr. Vol. III at 709- 10.

299. Consumer relationships with cemeteries, unlike those

..-

with funeral directors, tend to be of a continuin nd long term

nature because of family burial plots, ownership in cemetery

property acquired by previous generations, and the requirement

for care and maintenance of cemetery property long after

internments have taken place. Laux, HX-80 at 3-4; Watkins, Hx-

at 2; Elvig, Tr. Vol. III at 411- 12.
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300. The Commission has not receLved many complaints

concerning unfair or deceptive acts or practices by cemeteries or

other providers not subject to the Rule. NPR, 53 Fed. Reg.

19864, 19870. An AARP review of 238 funeral-related complaints

received by the FTC between May, 1984 and January, 1988,

disclosed that 20 percent related to cemeteries , or approximately

one complaint per month. AARP , R-H- 17 at 19, 22. The

mishandling of burial arrangements was the most frequently cited

basis for complaints. Id. at 22. In response to an AARP

solicitation for cemetery complaints from its 30 million members

only 55 complaints were received. ACA, R- 4 at 19-20.

301. Other common cemetery complaints arose from

maintenance problems, misunderstanding of cemetery rules, and

efforts to liquidate unwanted cemetery property. Laux , HX- 80 at

4, Exh. D , Tr. Vol. III at 371, 389, 386-92; Daly, Tr: Vol. III

at 703-09; Gill , HX-88 at 2-3; Tr. Vol. III at 725. Of the 55

AAP complaints , 14 were concerned with the amount of opening and

closing fees and 10 with pre-need lot purchases. ACA, R- 4 at
19, 20. The Funeral Rule does not extend to the pnactices which

gave rise to these complaints. Elvig, Tr. Vol. III at 395; ACA,

4 at 20.

302. Operators of cemeteries gave other reasons for

opposing extension of the Rule to cemeteries. These include the

fact that many cemeteries comply with the price disclosure

provisions of the Rule and provide general price lists to

consumers. Neel, HX-25 at 6; Watkins, HX-90, Exh. B, Questions
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Nos. 1 and 2; Radovich, Tr. Vol. III at- 1052; Graf, Tr. Vol II at

627. This price information is readily obtainable by those

funeral directors who might be inclined to seek it.

Representatives of cemetery owners and operators urge that, in

the absence of evidence that consumers have problems with

cemeteries of the type addressed by the Rule, there is no

justification for including them within the reach of the Rule.

Barr, Tr. Vol. III at 1518- 19.

303. Of the few consumer complaints received at the

hearings regarding cemeteries all concerned pre-need contracts or

purchases. Karklin, HX-24 at 6-7, Tr. Vol. I at 555-58; Flamm,

HX 100, Tr. Vol. III at 736-38.

304. In this proceeding the principal attack on cemeteries

and support for encompassing them within the purview of the Rule

came from the Monument Builders of North America - (-MBNA) . This

organization has over 1, 250 members, who are the leading retail,

wholesale, manufacturing and supply firms of the cemetery

monument industry. These firms make, letter, and install grave

monuments and markers made principally of granite,.. arble,

bronze, or combinations of these materials. MBNA, R- 5 at 1, 2.

305. As previously stated cemeteries commonly engage in the

sale of funeral products and services in addition to the sale of

cemetery lots. These include burial vaults, mausoleums,

monuments or markers, grave openings and closings, and

installation services. Thus many cemeteries are in direct

competition with independent monument builders and others who
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sell and install such products as monuments, markers, and vaults.

them. . at 7.

, 306. Some cemeteries have long prohibited the installation

of a marker or monument unless it was purchased from the

cemetery. Other cemeteries have required that all monuments and

markers be installed by cemetery employees regardless from whom

they may have been purchased. These practices have insulated

cemeteries from competition with other sellers of monuments.

cemeteries have been able to charge higher prices for the

products they sell and for the installation of products purchased

from third parties, such as monument builders. MBNA, R- 5 at 7,

Although in some areas restrictions such as those arising

from labor union contracts may have limited a cemetery' 

authority to permit third-party installations, these are not

considered to be particularly significant or preval nt; Dianis
Tr. Vol. III at 508- 09; Watkins, Tr. Vol. III at 768-69.

307. The described restrictive practices of cemeteries were

held to be in violation of the anti trust laws in Moore v. Jas. H.
Matthews & Co. , 550 F. 2d 1207 (9th Cir. 1977), and Rosebrouqh

Monument Co. v. Memorial Park Cemetery Ass , 666 F. 2d 1130 (8th

Cir. 1982), cert. denied , 457 U. S. 1111 (1982). The courts said

that consumers were entitled to shop for monuments or markers and

could not be limited to a cemetery' s products or to a cemetery ' S

installation services.

308. Following the Rosebrough decision only a few

cemeteries continued to require the purchase of memorial products
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or installation services from the ceme ery. Rex, Tr. Vol. I at

459. However, other fees , obviously aimed at discouraging or

hampering competition in the sale of monuments or markers, were

imposed by cemeteries. These fees included office clerical fees,

inspection fees, road use fees for monument retailers ' vehicles,

installation fees, post-installation inspection fees, and similar

charges. MBNA, R- 5 at 8.

309. The fee system has been challenged by a number of

State Attorneys General in response to complaints by monument

retailers and consumers. Id. at Exh. 4. Following remand of the

Rosebrouqh case from the U. S. Court of Appeals for the Eighth

Circuit, the use" of inspection fees was litigated. Al though the

court struck down a number of such fees, it permitted cemeteries

to impose reasonable inspection fees, based on actual labor

costs , to inspect the finished work product of a third-party

installer. 736 F. 2d 441, 445 (8th Cir. 1984), 
cert. denied , 469

S. 981 (1984).

310. In an apparent effort to mitigate the effect of the

Rosebrough decision cemeteries have begun the use of installation

..-

fees. This fee is based on a charge of so many cents per square

inch for an installation, whether the installation is performed

by the cemetery crew or by the monument retailer. A 24- inch by

48-inch monument or marker, a standard size, has an area of 1, 152

square inches. At ten cents per inch the charge would be

$115. 20; at 30 cents the installation fee would be $345. 60; and

at 50 cents it would be $576. This method of charging has
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permitted the imposition of excessive faes in the sense that

neither the time spent inspecting a third-party installation or

in performing other related services warrants such large amounts.

MBNA , R- 5 at 9, lO; AAP, R-H-17 at 50; Alford, Tr. Vol. I at

449-52.

311. MBNA made detailed presentations to show that the

installation time for a standard marker or monument is less than

one hour and requires no more than two laborers equipped with a

shovel, wheelbarrow, and posthole digger. A powered boom may

also be required to lift larger monuments. Alford, Tr. Vol. I at

405-07; Rex, Tr. Vol. I at 413- 14. Slides and photographs

illustrating and supplementing the description of installation

procedures are in Exhibits 3-5, HX- 16.

312. The American Cemetery Association presented evidence

in rebuttal which demonstrated that memorial installation

typically required many more steps and work than those shown by

MBNA regardless of which party made the actual installation.

Watkins, HX- 90 at Exh. A, Tr. Vol. III at 744; Graf, Tr. Vol. II

at 629-32; Drozda , Vol. II at 950- , and HX-60; St ks, Tr. Vol.

II at 394. However, the ACA-MBNA Guidelines , infra , require that
many of the administrative and clerical tasks be performed

without charge. MBNA, R- 2 at 2.

313. An unknown number of cemeteries fail to disclose or to

provide written copies of their governing rules and regulations

to consumers and monument retailers. These rules cover such

items as limitations on the size and type of markers, monuments
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or other permitted memorials, perpetual costs and procedures,

installation charges and the requirements for and the procedures

to ' be followed in the installation of memorials. The inability

to obtain this information has made it more difficult, if not

impossible, for third-party providers to make either sales or

installations. MBNA, R- 5 at 13; Dianis, Tr. Vol. III at 496;

Dianis, HX-84, Summary of Responses to Question 9; Rex, Tr. Vol.

I at 441-43. The absence of this information also makes it

difficult for consumers to comparison shop or to make informed

purchase decisions. AAP, R- 17 at 13, 14; MBNA , R- 5 at 13.

314. The states of Florida and Tennessee have adopted

statutory schemes designed to prohibit excessive installation

fees. Alford, Tr. Vol. I at 407- 08. Florida prohibits the

imposition of an installation fee on a third-party installer but

permits an inspection fee of not more than $25. - The emetery is

also permitted to assess a maintenance charge of not to exceed 10

cents per square inch of the size of the base of the monument.

This charge must also be imposed on installations made by the

cemetery and the proceeds deposited in the cemete ' s care and

maintenance trust fund. West' s F. A. S497. 04l (1988).

315. In Tennessee a cemetery may prohibit the installation

of a monument by a third-party if the fee (which may be adjusted

for inflation) charged by the cemetery for installation is not

more than 10 cents per square inch, and is the same as that

charged for installations made by cemetery personnel.
If the fee

is more than 10 cents per square inch, the cemetery must grant
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noncemetery personnel access and provid them with the

information necessary to permit noncemetery personnel to install

the' monument. The cemetery may impose no charges for such

installations. Tennessee Code Annotated S46- 102 (1988).

316. In 1986 the American Cemetery Association (ACA) and

the Monument Builders of North America (MBNA) adopted

Recommended Installation Guidelines " for memorials. MBNA R-

at 15, 16, Exh. 6. These guidelines were intended to protect the

respective interests of cemetery lot owners , cemeteries,

independent sellers and installers of memorials , and the general

public. Id. Exh. 6.

317. The Guidelines provide, in relevant part, that (a)

consumers may purchase a memorial and installation service from

any source (b) the cemetery shall provide written, non-

discriminatory guidelines for the installation of -memorials and
lot locations free of charge and (c) the cemetery may inspect

the finished memorial foundation and installation services and

charge an inspection fee based on its actual labor cost to

perform the inspection. Id.

..-

318. Compliance with the Guidelines is not monitored, nor

are deviations subject to disciplinary action by the

Associations. Watkins, Tr. Vol. III at 760-67, 789-90. However,

most violators are not members of ACA or MBNA. MBNA , R- 5 at
Watkins , Tr. Vol. III at 766. In assessing the effectiveness

of the Guidelines it must be kept in mind that only 2 200 of the
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approximately 13, 000 cemeteries in the S. belong to ACA.

Tr. Vol. III, at 660, 679-80.

Daly,

319. A mail survey conducted by MBNA of 711 of its members

resul ted in responses from 175. Two-thirds of the respondents

reported some cemeteries would not permit MBNA members to make

installations. Forty-three of the respondents reported that

consumers were charged installation fees in excess of those set

forth in the Guidelines. These fees range from 25 cents per

square inch to as much as $1. 25 per square inch when cemetery

personnel install a monument purchased from an outside source.

Dianis, HX-84, Sumary of Responses; Tr. Vol. III at 493-94.

About one-half of the respondents reported that cemeteries in

their areas of operation failed to provide rules, regulations,

and prices when requested to do so. HX-84 at 5-

320. As might be expected, the imposition .of excessive

installation fees has not proved to be a problem in the five

states which have laws or regulations prohibiting sales of

memorials by cemeteries. Dianis, Tr. Vol. III at 502-03.

However, like other restrictions these prohibitions on sales by

..-

cemeteries have inhibited competition and lead to higher retail

pricing. Klein, Tr. Vol. II at 1078.

321. As is the case with all surveys, the MBNA survey was

the subject of valid criticisms on a number of grounds:

( l) The survey did not measure the prevalence

of certain practices which the MBNA alleged

were widespread.
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(2) No data was available to snow the number

of consumers who had requested but were

refused copies of cemetery rules and

regulations.
(3) The survey did not indicate if the

installation fees charged by cemeteries

included a memorial fund charge.

(4) A large number (53 of the 175

respondents) did not respond to the survey

question concerning cemetery fees for

installing monuments, and the survey did not

indicate the prevalence of charges for

excessive fees or give a definition of the

term " excessive.

Dianis, HX-84 at 3, 19-20; Tr. Vol. III at 503, 521 22;

Staff Report , R- 1 at 115-16.

Final

322. The record does not disclose the cost to consumers or

to industry members of the described restrictive or anti-

competitive practices of some cemeteries. Evidence n the record

does establish that many cemeteries conform to the Guidelines and

do not engage in the practice of charging excessive installation

fees or otherwise impose barriers to the sale of memorials by

third-parties. Watkins , Tr. Vol. III at 75l, 59, HX-90, Exh. B.;

Gill, Tr. Vol. III at 734-35; Starks, Tr. Vol. II at 392; Graf,

Tr. Vol. II at 629-31.
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323. On the other hand the evidence and materials offered

by representatives of MBNA demonstrate that the described

cemetery restrictive practices have a real and substantial

potential for consumer and competitive injury. Thus it appears

that the attention paid to these restrictive cemetery practices

by the federal courts, two state legislatures, several state

attorneys general, and two major trade associations was

justified. 8 at 12.

324. In an effort to rebut the MBNA allegations, ACA

conducted a mail survey of its 1500 commercial members.

Responses were received from 30 percent or 471. Watkins, HX-90,

Exh. B; Tr. Vol: III at 772, 776, 778. Ninety-nine percent of

the respondents stated they followed the policy of providing

price information in advance and over the telephone. Eighty-two

percent stated that the majority of their sales - were - pre-need,

and three percent said the volume of at-need and pre-need sales

was about equal. Eighty percent of the cemetery operators

reported they allowed monument dealers to make installations, but

23 percent do not. Sixty-two percent stated that.. he majority of

the monument dealers in their respective areas relied upon the

cemetery to install the markers they sold. Watkins, Tr. Vol. III

at 750-51. Mr. Watkins explained that in many cases the refusal

of permission to install might be based upon union contract

restrictions. Id. at 768.

325. Seventy- four percent of the ACA respondents admitted

charging monument builders installation fees. Of these 65
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percent stated the fees were based upon actual labor costs.

percent said the fees were set by state law, and 20 percent

Nine

answered not applicable. Id.

326. Some doubt as to authenticity of the answers to the

ACA survey arises because ACA furnished its members with a copy

of the MBNA survey, and in a cover letter advised that the

results would be used in this rulemaking and that the responses

and identify of the respondents would be placed on the rulemaking

record. Id. at 772, 778.

327. MBNA recommended that provisions be added to the Rule

which would have the effect of making the Rule applicable to

cemeteries. MBNA would have the Rule declare that:

In selling or offering to sell cemetery lots
or other sites for the final disposition of
deceased human bodies or in the selling or
offering to sell monuments, markers or other
memorialization products to the public, it is-
an unfair or deceptive act or practice for a
cemetery to fail to furnish cemetery rules
and regulations and price information
disclosing the cost to the purchaser for each
good and service used in connection with the
installation of monuments, markers or other
memoria1ization products. . 

. .

MBNA Comment, R- 8 at 17.

..-

328. MBNA also suggested the addition of remedial

provisions similar to those applicable to funeral providers.

These would require the disclosure of price and other information

over the telephone, furnishing a copy of the cemetery rules and

regulations to those who inquire in person about the purchase of

a lot, or other products, offering a general price list, and a

statement of selections to purchasers. Finally MBNA recommended
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the addition of anti-tying provision and a prohibition of the
imposition of more than a reasonable inspection fee when a

mbnument or similar marker is installed by or on behalf of a

third party by non-cemetery personnel. 8 at 18-22.

329. The Commission Staff recommended that the Rule not be

extended to cemeteries because: (1) operators of those businesses

generally itemize and disclose prices for both outer burial

containers and caskets, the principal goods sold by them. (2)

The services provided by cemeteries do not include a wide variety

of different services and goods which are packaged or bundled

into a single funeral at a stated price. The bundling issue is

the primary unfair and deceptive act or practice addressed by the

Funeral Rule. ( 3) The overwhelming number of complaints against

cemeteries are not attributable to bundling, lack of price

disclosure, or misrepresentation. They relate - stead to

gravesite maintenance and the refund of the purchase price or

resale of cemetery lots. (4) Finally the staff did not believe

that the MBNA survey provided enough data to warrant a finding

that the discrimination against monument dealers acticed by

some cemeteries is of a sufficient magnitude to warrant

Commission action. Final Staff Report, R- 119- 120.

330. Although the MBNA survey is somewhat deficient, it is

equally as credible as that provided by ACA. There is little

doubt that cemeteries have engaged in both unfair and deceptive

acts and practices in the conduct of their businesses and that

these have and will have in the future a great potential for
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consumer injury. However , this does not mean that the Rule

should be extended to encompass cemeteries.

, 331. Other factors should be considered before a decision

is made to regulate the business practices of cemeteries by means

of this Rule. The reasons advanced by the Commission Staff for

not doing so are persuasive. In addition the fact that so many

cemeteries are either publicly owned by municipalities or

privately owned by religious and presumably non-profit
organizations would pose jurisdictional problems for the

Commission. Community Blood Bank of Kansas City Area, Inc. v.

FTC , 405 F. 2d lOll , 1015 (8th Cir. 1969.

332. Federal. courts have already concluded that the

practices complained of by the monument builders are in violation

of the antitrust laws. Therefore judicial remedies are readily

available to those injured by the described busin ss.
Extension of the Rule provisions affectinq cremation

Cremation standards.

333. After considering comments received in response to the

Advance Notice of Proposed Rulemaking, the Staff recommended that

..-

issues concerning minimum standards for cremation practices not

be included in this rulemaking as they are beyond the scope of

the mandate for review of the Rule contained in section 453. 10 of

the Rule. The Commission concurred in this recommendation and

did not include those issues in the questions for comment.

Fed. Reg. 19864 , 19867- 68.
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334. The record contains, as set forth in the findings in

this section of the report, evidence showing that such standards

may be justified and that perhaps further consideration should be

given to the adoption of them. Moreover, the CANA

recommendations for such standards have considerable merit.

Although this evidence concerning practices affecting cremation

might be considered irrelevant to this rulemaking, it was

received into this record without objection because it was so

closely associated with the alternative container provisions of

the Rule.

335. The use of cremation as a method of disposition is

widespread and continues to increase. The current nationwide

rate is in excess of 14 percent and is significantly higher in

some states. The incidence of use is expected to continue its

upward movement and to reach 20 to 25 percent of all- dispositions

by the year 2000. Cremation Association of North America (CANA),

20 at 7, 8; Purdy, HX-70 at 5.

336. Al though there has been some increase in the number of

crematories offering direct cremation services to the public

..-

(CANA, R- 20 at 7, 8), most crematories do not. Purdy, Tr. Vol

III at 169-70; Nelson, Tr. Vol. I at 69; Klugman, Tr. Vol. III at

931. In the usual case the funeral director will make

arrangements with the crematory. Klugman, Tr. Vol. III at 931.

Those crematories which offer services directly to the public are

usually associated with a funeral home and thus are subject to

the provisions of the Rule. purdy, HX-70 at 10.
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337. Cremation of a deceased human eing, as is the case

with embalming, is an irreversible procedure. Purdy, HX-70 at

26. 'However, the process will leave a residue known as " cremated
remains " which may weigh up to five and one-half pounds have a
volume of 2 00 cubic inches. Springer, Tr. Vol. II, at 304, 338;
Purdy, Tr. Vol. III at 173.

338. Historically, a significant number of cremated remains

have been left unclaimed at funeral homes for years. Purdy, HX-

70 at 27. This may be because many consumers do not know that

there will be remains following the cremation process. Further
they may be unaware of the various options for disposition or

memorialization of the remains. Klugman , Tr. Vol. III at 932-33;

Springer , Tr. Vol. II at 304 , 338.

339. Many unfair and deceptive acts and practices on the

part of crematory operators are reported in this record. These
include the cremation of more than one body in the chamber at one

time , the unauthorized removal of body parts or items of value

from a body, and the delivery to the decedent' s representatives

more or less than the cremated remains of a deceased?-or the
delivery of the remains of some other decedent. Purdy, HX-70 at

3, Exhibit A, Niqhtline Transcript; Klugman, Tr. Vol. III at 945,

954-55; CANA Comment, R- 20 at 17- 18.

340. Consumers and consumer organizations have supported

amendment of the Rule to prohibit the abusive practices incident

to the cremation of human remains. Nelson, Tr. Vol. I at 67-68;

Carlson, Tr. Vol. I at 534; Klugman, Tr. Vol. III at 945.
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341. Funeral industry representatives predict that consumer

outrage and an increased demand for stringent controls would

follow disclosures that many cremations are not conducted in a

proper and dignified manner. Springer, Tr. Vol. II at 336-37;

Purdy, Tr. Vol. III at 189-90; Kroboth, Tr. Vol. I at 494-95;

Jones, Tr. Vol. III at 202.

342. CANA has recommended that in order to prevent the use

of unfair and deceptive practices incident to the cremation

process the Rille should be extended to apply to crematories and

it should prescribe the use of certain procedures in connection

with the actual cremation of a deceased human body. R- 1 at 34-

41.

343. CANA' s first proposed amendment which is concerned

with the cremation process reads as follows:

Section (453. J. The Cremation Proce

Unfair or Deceptive Acts or Practices.
In performing a cremation, it shall be an
unfair or deceptive act or practice for a
crematory to provide crematory services in
which the following procedures are used:

(a) Cremating more than one body at a ..time in
the same cremation chamber (this pro ion
shall not prohibit the use of cremation
equipment which contains more than one
chamber) ;

(b) Removing any body parts or items of value
prior to or subsequent to a cremation without
previously having received specific written
authorization from the authorized
representative of the decedent;

(c) Knowingly returning to an authorized
representative of a decedent more or less
cremated remains than were actually removed
from the cremation chamber; and
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(d) Knowingly representing to an authorized
representative of a decedent that a package
contains the cremated remains of the decedent
when it does not.

R-M- 1, at 34.

The foregoing proposed amendment also includes explanatory notes

and definitions and acknowledges that its adoption would require

extension of the Rule to be effective. . at 35-36.

344. The second amendment proposed by CANA is concerned

with the disposition of the cremated remains. Basically this
amendment would require a funeral provider , or crematory, if the

purchaser made arrangements directly with the crematory, to

discuss and obtain written instructions from the purchaser

regarding disposition of the cremated remains. R-M- 1 at 37.

345. The third amendment proposed by CANA would require the

funeral provider, or the crematory in the case of direct

arrangements with the purchaser, to discuss and obtain specific

authorization regarding the time for the cremation. l at 38.

346. Although the CANA proposed amendments have merit,

there is no empirical or other evidence in the rulemaking record

which establishes the prevalence of the practices whi the
amendments are designed to prevent or correct. Because of the

instructions in the Notice or Proposed Rulemaking that issues

regarding minimum cremation standards would not be considered,

only a limited amount of evidence on the objectionable practices

was presented in the written comments and at the hearing.
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Alternative container standards.

347. The use of alternative containers in connection with

cremation as opposed to caskets has increased from 65. 6 percent

to 74. 3 percent since the Funeral Rule became effective.
Dur ing

the same period the use of caskets declined about five percent.

Springer, HX-40 at 13- 15; Tr. Vol. II at 307, 310-
12; Kroboth,

HX- 17 at 2; Tr. Vol. I at 466, 493.

348. There is a plausible explanation for the continued

purchases of caskets coupled with an authorizations for embalming

prior to cremation. It is that some families prefer to have a

funeral service with viewing before the deceased is cremated.

Blake, Tr. Vol. II at 1107-09; Buchanan, Tr. Vol. III at 1107-
09;

Wertheimer, Tr. Vol. III at 1005.

349. Section 453. 3(b) of the Rule states that an

alternative contain r may be made of materials like heavy

cardboard or composition materials (with or without an outside

covering), or pouches of canvas. Thus the Rule does not

establish any standards for alternative containers.
The absence

in the Rule of minimum standards for these containers has

permitted the wrapping of bodies in plastic sh ng or other

temporary covering which does not conceal the bodies and exposes

them to public view. CANA Comment, R- 20 at 34; HX-71 and 72.

350. The Funeral Rule does not require a provider to

describe the alternative container selected for use.
Since the

great majority of those who purchase an alternative container are

unfamiliar with them and never see the one they purchase, there
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is little incentive to provide a suitable container. Very few

consumers view an alternative container even when given the

opportunity to do so. Springer, HX-40 at 21-22 and Tables 38-

39.

351. Many alternative containers presently being used and

which conform to the definition of alternative container in

section 453. 1 (b) of the Rule fail to encase the body

satisfactorily, allow for leakage and spillage of body fluids,

and are not sufficiently rigid to permit placement of a body in

the cremation chamber in a dignified manner. Purdy, Tr. Vol. III

at 176- 77, and Posters, HX-71 and 72; Springer , Vol. II at 314-

15, 348; Hunter, Tr. Vol. I at 815- 18.

352. Although CANA has published recommended guidelines

concerning the cremation process and which set forth minimum

standards for alternative containers (Attachment, HX-40t, the

guidelines have not been universally adopted or followed. It is

unlikely that these or any other voluntary standards will be

successful in completely eliminating the use of unsuitable

al ternati ve containers. Inman, Tr. Vol. II at 275-76; Purdy, Tr.
Vol. III at 180 and HX-70 at 4.

..-

353. The leakage or spillage of body fluids from a deceased

body can pose significant health hazards for anyone who comes in

contact with such fluids. Dr. Landrum, HX- 3 9; CANA Comment , R-B-

20 at 34; Inman, HX-38 at l3; Hennessy, Tr. Vol. II at 1006- 08.
354. Jack Springer and Bret Kelsey presented the results of

a CANA survey of 920 crematories concerning the types of
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alternative containers they accept for cremation or sell to

consumers. The results of this survey were based on the 372

sponses received. HX-40 at 9.

355. Although most crematories impose some type of minimum

standards for alternative containers, in a substantial percentage

of cases the standards fail to address all of the critical

aspects of an appropriate definition. Only 48 percent of

crematories refuse to accept containers which are not leakproof.

However, the overwhelming majority refuse to accept containers

which do not meet the other CANA alternative container standard.

Springer, HX-40 at 16- 17, Tr. Vol. II at 312- 314; CANA Survey,

HX-40, Attachment Tables 21-25.

356. Due to competitive market constraints many crematories

are unable to impose or enforce appropriate minimum standards for

alternative containers. Inman, Tr. Vol II, at 242-43, 250-52,

254, 274, 277; Kroboth, HX- l7 at 2; Springer, Tr. Vol. II at 308.

357. There are other pressures to insure the use of

acceptable alternative containers. For example, inadequate and

unsuitable alternative containers formerly were used to ship

..-

bodies by air from the place of death to the funeal location.

These came apart when wet, the bottoms fell out, and leakage of

body fluids contaminated other cargo. As a result the airlines

have adopted shipping containers minimum standards.
These

standards are comparable to those established by CANA.

Containers which meet the airline standards are suitable for

cremation purposes as well. Inman, HX-38 at 7- 11.
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358. Alternative containers meeting appropriate minimum

- standards can be obtained at a relatively low cost. Springer
HX-40 at 22-23; Kroboth , Tr. Vol. I at 492. According to Mr.

Inman , an acceptable alternative container is sold to funeral

directors for $12. His firm acquires these for seven to ten

cents depending upon the quantity purchased. Tr. Vol. II at 253.

359. CANA has recommended that the definition of

alternative container " be revised and provisions regarding the

use of such containers be added to the Rule. R-M- 1 at 34-41.
This CANA proposed amendment would change section 453. 1 (b) of the

Rule to provide a more specific definition of the term

alternative container " and in effect would set a minimum

standard for such a container. It would read as follows:

Alternative container. An ' alternative
container ' is a non-metal receptacle or
enclosure, without ornamentation or a fixed
interior lining, which is designed for the
encasement of human remains and which meets
the following minimum requirements:

(1) Is able to be closed in order to provide
a complete covering for the human remains;

(2) Is resistant to leakage and spillage;

..-

(3) Is rigid enough for handling with ease;
and

(4) Is able to provide
and personal integrity
personnel.

for the health, safety
of crematory

1 at 39.

CANA further recommended the addition of complimentary provisions

to the Rule which would declare it to be an unfair or deceptive

act or practice to deliver to a crematory, or for a crematory to
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accept, remains for cremation which are not encased in a

container which meets the minimum standards for an alternative

container. Finally CANA recommended that the section 453(b) (2)

disclosure about the use of alternative containers be modif
ed by

deleting the phrase " or pouches of canvas, " since such containers

would not meet the standards described above. 1 at 40.

360. The Commission Staff concluded that the evidence 

this record was not sufficient to support the imposition by the

Commission of mandatory standards for alternative containers.

said there was no empirical evidence in the record that the

proportion of use of unacceptable containers has increased since

the Rule took effect, or that the use of those containers is

attributable to the Rule. On the contrary, the evidence shows

that industry standards ' have been elevated and that the great

majority of industry members are complying with CANA standards.

The Staff further concluded that the definition of alternative

containers should be amended to clear up any confusion or

potential misunderstandings which the current definition might

permi t . Final Staff Report, R- 1 at 194-95.

The staff conclusion is correct. ugh industry361.

representatives were firm in the belief that Commission imposed

standards were required, they expected that adherence to the CANA

proposed standard for alternative containers will increase in the

future and that this will bring pressure on those who do not

conform. Springer, Tr. Vol. II at 314. Clarification of the

Rule definition should support and encourage this process.
Such
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a proposed amendment is described and discussed in Section E of

this report.

Application of the Rule to t e pre-need purchase of funeral

goods and services

362. The terms "pre-arrangement" and "pre-need" as used in
this proceeding refer to the selection and contracting for

funeral goods and services by a consumer prior to death or

impending death coupled with some provisions for payment for

those goods or services in consideration for the binding

obligation of the seller to provide them. Pre-Arrangement
Association of America (PAA), R- , Exh. 2 at 4.

363. In the NPR the Commission advised that issues about

minimum standards for pre-need contracts and state pre-need

regulations were beyond the scope of this rulemaking. 53 Fed.

Reg. 19867-68. However, an understanding of the characteristics

of pre-need contracts and the nature of state controls applicable

to those transactions is relevant to any determination with

regard to the continuing need for the Funeral Rule.

364. A Pre-need Survey was conducted by the Federated

..-

Funeral Directors of America (Federated) in 1988, a 200

funeral directors responded. Nearly 60% reported they were

actively promoting pre-need services by means of advertisements

presentations , and literature. Starks , HX-41, Exh. D, Question

365. The number of pre-need contracts written on an annual

basis in 1987 was estimated to be 700, 000, double the number
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written six years previously. Annual sales are projected to

reach 2, 000, 000 contracts annually by the year 2000. McChesney,

HX- 126-A at 15- 16; Nelson, HX- 1 at 27. It is estimated that soon

more than one-half of all funerals will have been prearranged.

McChesney, HX- 12 6 -A at 16. The dollar figures are equally

impressive. Between 1983 and 1987 the face amount of pre-need

contracts sold on an annual basis by Service Corporation

International, the largest publicly held company in the death

care industry, increased from $41, 900, 000 to $154, 800, 000. PAA,

24 at 8, and Exh. 3. Ninety percent of the respondents to an

American Cemetery Association survey reported the sale of

cemetery lots on a pre-need basis. Of these, 82 percent stated

that a majority of their sales were pre-need. Watkins, HX-90 at

366. There are a number of advantages for consumers who

have made pre-need arrangements. In taking this course the

consumer has avoided many of the problems associated with having

arrangements made immediately after the death by a close relative

or friend. The purchase of funeral goods and services

immediately following the death of someone near-ad dear to the

purchaser tends to be guided by emotion rather than more rational

economic considerations. Jones, Tr. Vol. I at 278-80; Karklin,

Tr. Vol. I at 537, and HX-24 at 10- 13. A consumer in that

situation may be in shock or taking medication and simply be

unable to consider viable options or to make rational decisions.
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Graf , Tr. Vol. II at 599- 600, HX-45 at 8; Karklin , Tr. Vol. I at

559.

367. Consumers will experience less pressure when making

funeral arrangements on a pre-need basis than on an at-need

basis. Brownstein, Tr. Vol. I at 207; Neel, Tr. Vol. I at 635;

Barr, Tr. Vol. III at 1535. Pre-need offers consumers the

opportunity to choose the products and services suitable for the

final disposition at a time when there is no crisis or stress.

Teck, HX-58 at 1.

368. In the more leisurely atmosphere of a pre-need

situation consumers are much more likely to engage in price

comparisons and to shop for the goods and services they decide to

purchase. perguson, Tr. Vol III at 1204-06.

369. Contracts for prearranged funeral goods and services,

including cemetery lots, may take several different forms which

are usually subject to statutory or regulatory control by the

states. Pre-need contracts, which are binding upon both the

purchaser and the seller, should be distinguished from the pre-

planning of funeral arrangements which are not financed by some

..-

form of prepayment. In the latter situation the saIE is not

really consummated until after the death has occurred and thus

becomes an at-need transaction. C. Nelson, Tr. Vol. II at 190-

91; Graf, Tr. Vol. II at 614- 16.

370. The effective marketing of pre-need contracts requires

an affirmative and active role by the seller. Success will not

come to those who simply wait for the consumer to initiate the
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contact. Heffner, HX-33 at 3; Krause, HX- 34 at 2; Starks, HX-

at 4.

371. Many funeral directors sell pre-need contracts,

However, only a few actively market them in the sense of

employing professional sales personnel working on a commission

basis. Hahn, Tr. Vol. II at 730; Graf, Tr. Vol. II at 623-24;

Starks, Tr. Vol. II at 411- l2. As an experienced pre-need seller

testified, funeral directors do not make good pre-need salesmen.

They are too passive. Radovich, Tr. Vol. III at 1095-96.

372. Although funeral directors and their trade

associations may recognize the advantages of pre-need sales, they

have continued to support the adoption, retention, and

implementation of state laws aimed at making such sales more

difficult. Two members of state legislatures who gave graphic

descriptions of these anti-competitive efforts were ansas State

Representative Ginger Barr, HX-112; and Illinois Senator Judy

Barr Topinka, HX-35. They described funeral director efforts to

secure legislation which would:

a. Require that 100% of the proceeds of the

..-

sales of pre-need goods and services 

placed in a trust fund. This would have the

effect of preventing the prompt recoupment of

sales and related expenses. Id.

b. A prohibition on anyone other than a

licensed funeral director making pre-need

sales of funeral goods or services.
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c. A prohibition on the initiation of

contacts with consumers for the purpose of

making pre-need sales of funeral goods or

services. Id.

373. The statutory and regulatory obstacles imposed by the

states upon those attempting to promote the pre-need sales of

funeral goods and services were also described in the testimony

of funeral directors in various states. Krause, HX- 34; Heffner,

HX-33; C. Nelson, HX-37. See also , PAA, R-24, Exh. 2.
374. Licensing laws are often used to restrict competition.

Snyder , Tr. Vol. III at 1233- 35. In many states there are legal

restrictions which limit the types of people or business entities

that can sell funeral merchandise, such as caskets, burial

vaul ts, and memorials. Alford, Tr. Vol. I at 413; Nelson, Tr.

Vol. II at 176-78; Klein, Tr. Vol. II at 1077-78; Radovich, HX

101 at 11.

375. There is no reason why training as a licensed funeral

director should be required as a condition for a permit to sell

any type of funeral goods.

Graf, Tr. Vol. II at 618.

Showalter, Tr. Vol. II at 113- 14;

..-

Many states, by means crspecific
prohibitions or through a broad definition of the term " funeral
director, " limit the pre-need sale of funeral services to
licensed funeral directors. Graf, Tr. Vol. II at 601; PAA, R-

24 at 94-98.

376. Some states have pre-need funeral solicitation

restrictions which have the effect of prohibiting a firm from
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actively marketing funeral arrangements on a pre-need basis (PAA,

R-B-24 at 84-93) or which prohibit the use of insurance to fund

pre-need purchases of funeral goods and services. Franzen, Tr.

Vol. II at 8l0; Krause, HX-34 at 3.

377 . Suppliers to the funeral industry, particularly casket

and vault companies, will not sell their products to cemeteries

or other entities which seek to sell these goods on a pre-need

basis. Neel, Tr. Vol. I at 582-84; Teck, Tr. Vol. II at 861-62;

Heffner , HX-334 at 10.

378. Pre-need sales are usually financed in much the same

manner as other purchases. Under one method all or a portion of

the proceeds of a pre-need sale is placed in a trust fund to be

dispensed when the goods or services are required. PAA , R-24 at

99; Heffner, HX-33 at 3, 5. A second method utilizes the

purchase of an insurance policy with the proceeds designated for

payment of the funeral expenses. An insurance arrangement will

usually be subject to insurance laws and regulations of the

states. C. Nelson, HX-37 at 3; PAA, R- 24 at 99- 100.

379. Pre-need sales have a potential for consumer injury.

There may be a lack of understanding of any sell mposed limits

on the ability of a consumer to transfer a contract incident to a

move to another locality. AAP- 17 at 53; Topinka, Tr. Vol.

II at 95-96; Barr, Tr. Vol. III at 1507; Messer, R- 61,

Attachment 2 at 2- Consumers may also lose the benefits of

their pre-need contracts if the trust becomes insolvent. AAP,

17 at 55, Exh. 34, Venture The Business of Death, " pp 32,
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33. Inadequate disclosures of additional costs which may be

imposed at the time of need result in consumer stress and injury.

Ivan Flam, HX- 100 at 3-5; Karklin, HX-24 at 5- 7; Bumgarner, 

141. Unsophisticated or uninformed consumers may be sold pre-

need contracts for goods and services which they obviously cannot

afford (a couple in which the husband was unemployed was sold a

000 pre-need contract, which called for total payments of

$10, 000). Bejarno, HX- 116 at 1- In one instance, the premium

on a pre-need contract financed by an insurance policy was in

excess of the death benefits. Payment of the full premium was a

prerequisite to receipt of the policy proceeds even though the

purchaser died before the due date of a premium payment. Jones,

HX-73 at 2-

380. Sellers of pre-need arrangements are not exempt from

the scope of the Funeral Rule. The Rule applies to " any person,

partnership or corporation that sells or offers to sell funeral

goods and services to the public. S453. 1(j), R- 5 at 42300.

This is true regardless of whether the sales are made at-need or

pre-need , and this has long been recognized. The Staff

Guidelines provide for coverage of pre-need contr - and include

illustrative examples of this application. 6 at 23082,

28063. The Commission Staff final report listed a number of

cases in which the Commission has successfully sought the

assistance of federal courts to enforce the Rule in cases

invol ving pre-need sales. R-N- 1 at 224, and n . 1134, page 224.
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381. There was no significant support in the record for

exempting pre-need sales from the scope of the Rule. However

there was a suggestion for such an exemption on the grounds that

purchasers of pre-need contracts were not suffering from the

emotional trauma and time constraints which make it difficult for

at-need purchasers to bargain. American Cemetery-Mortuary

Council, R- 45. There was no record evidence which supported

On the other hand most of the participants inthis suggestion.

the proceeding favored the inclusion of pre-need transactions

within the scope of the Rule. See , for example, Ayres, HX-108 at

Exh. D , Question 2; Brownstein, CAFMS, Tr. Vol. I at 163; AARP,

H-17 at 53- 56; Krause, Tr. Vol. II, at 3; Nelson, PAA, Tr. Vol.

II at 235; Starks, PAA, Tr. Vol. II at 355; Giesberg, NACAA, Tr.

Vol. III at 1137; Topinka, Tr. Vol. II at 94.

382. Arguments in favor of the continued coverage of pre-

need sales are persuasive. Funeral directors testified that

heavy pressure and aggressive tactics are needed to make pre-need

sales. Starks, Tr. Vol. II at 306, 408; Franzen, Tr. Vol. II at

801. Other funeral directors testified that it was relatively

..-

easy to make pre-need sales after the salespersoaas achieved

entry into the home. Once that has been accomplished it is

relatively easy to make a sale. Reveley, Tr. Vol. III at 899-

900; Graf, Tr. Vol. II at 604; Snyder, Tr. Vol. III at 1261.

383. The existence of pressure in pre-need sales is

confirmed by the Bureau of Economics analysis, which found no

relationship between funeral expenditures and advance
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arrangements with the funeral home. HX 122 at 41 , 38, Table IX.

One funeral director expressed the view that the expense of pre-

need arrangements goes " sky high" because of a need to compensate

the supersalesman who make such sales. Botimer, Tr. Vol. III at

1283. Moreover, the consumer is no more equipped to ask the

right questions during a pre-need sales presentation than in an

at-need arrangements conference conducted at the funeral home.

Giesberg, Tr. Vol. III at 1137; Snyder, Tr. Vol. III at 1262.

384. In fact it is difficult to distinguish a pre-need sale

from an at-need sale because there is no clear line of

demarcation between the two. For example, funeral arrangements

might be made when the decedent or a member of the family knows

that death in the foreseeable future or near term will occur.

One witness described these cases as near-need. Nelson, Tr.
Vol. II at 234. Another example might occur with respect to the

elderly because the sale of pre-need contracts is encouraged in

retirement communi ties. Yurs, Tr. Vol. II at 532. AAP stated
in its initial comment that in 1987 , 65 percent of pre-need

contracts were sold to persons over 60. 17 at 53-56.

..-

treat these transactions differently from the a typical at-need
sale is simply not justified.

385. The Pre-Arrangement Association of America (PAA)

recommended that the Rule be amended to make it unmistakable that

the Rule applies to pre-need sales. PAA further proposed

addition to the Rule of provisions which would prohibit funeral

providers from engaging in a course of conduct that would tend to
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prevent or restrain: (1) price advertising, (2) at-need or pre-

need sales by any person or entity, (3) operations of a memorial

society, or any arrangement between a society or any other group

of persons and a funeral provider for funeral goods and services,

and (4) operations of a joint cemetery-mortuary operation, or any

other arrangement between a cemetery, crematory or funeral

provider for the sale of funeral goods and services. 12 at

93-94.

386. In the original rulemaking proceedings the Commission

determined not to include market restraints provisions in the

Rule. This decision was based on the restrictions (applicable

for fiscal years 1980- 82) respecting the Funeral Rule imposed by

Section 19(c)(1)(B)(ii) of the FTC Improvements Act of 1980.

under this provision the Commission, with respect to market

restraints, could only prohibit or prevent the use of " threats or

boycotts " against funeral directors. The Commission was

forbidden, in effect, to adopt provisions for the protection of

other persons who might be affected by either funeral providers

market restraining practices or by the misuse of state or

..-

judicial processes. 5 at 42290. The Commissrc further

found that the practices which could be restrained after

application of the limitations of Section 19 did not warrant a

rule provision, since they were already in violation of the

antitrust law which the Commission had the authority to enforce.

. at 42291.

public Law 92-252m, 97 Stat. 391, 15 U. C. 57a, note.
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387. In the Notice of Proposed Rulemaking there is no

indication that the Commission intended to reconsider its

cision not to include a market restraints provision in the

Rule. The Commission Staff indicated that the effect of the

state laws and regulations which impose market restraints should

be the subject of further inquiry and not addressed in the

current review of the Funeral Rule. Final Staff Report, 1 at
121. I concur in the staff conclusion.

Extension of the Rule to prohibit casket handling fees

388. The Commission expected that adoption of the Rule

would result in a greater availability of price information and

thus new competitors would be encouraged to enter the funeral

market. These would attempt to attract business by offering

lower prices. SBP , R- 5 at 42293. The Commission also

recognized that the entry of new retailers in th funeral market

would not take place unless they were accorded easy access to the

market and given a fair chance to compete in it. SBP, R- 5 at
42290-91.

389. An important provision of the Rule aimed at opening

..-

the funeral market was the anti-tying provision. A tying

arrangement occurs when a seller agrees to sell a product only if

the consumer agrees to buy another, thus tying the two products

together in the sale. The general provision designed to prevent

the use of tying practices by funeral providers is found in

S453. 4(b) of the Rule. . at 42302- 03. Before the Rule took

effect it was a common practice of funeral providers to offer
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only prearranged packages of funeral goods and services. SBP at

42267, n. 75 and accompanying text, 42281. This forced consumers

to purchase all of the goods and services necessary for a funeral

from the funeral provider, and depending upon the content of the

package to purchase unwanted items.

390. Noting ANPR comments, the Commission found that some

funeral providers were charging high handling fees for

arrangements in which consumers wished to provide their own

caskets purchased from third party retailers. Question 14 in the

Notice of Proposed Rulemaking (R- 5 at 19870) inquired as to the

prevalence of the imposition of casket handling fees by funeral

providers in when. the consumer has purchased the casket from a

third party seller. The question then asked if the Rule should

address this practice and in what manner.

391. The Funeral Rule does not govern or otherwi e regulate

how funeral directors set prices for various funeral goods and

services. SBP, R- 5 at 42298. Consequently the Rule permits

funeral directors to recover overhead costs through the non-

declinable professional service fee, by means of a mark-up on

..-

caskets, or by mark-ups on other goods and servic Ini tial

Staff Report, R- 1 at 96-97; FTC Staff Compliance Guidelines, 50

Fed. Reg. 28062, 23069, 1985 (R- 6).

392. If a consumer furnishes a casket obtained from another

source a funeral director does not realize revenue it expected to

be generated by the sale of a casket. To compensate for this

loss the funeral director imposes a casket handling fee.
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Hennessy, Tr. Vol. II at 997-98; Keith, Tr. Vol. III at 1419;

Yurs, Tr. Vol. II at 563. Generally speaking funeral directors

bel eve that it is more appropriate from an economic standpoint

to allocate overhead expense and profit recovery to both

merchandise and services rather than to rely on the professional

fee to recoup costs and as a source of profits. Keith, Tr. Vol.

III at 1419. This method of accounting or pricing permits a

funeral director to charge a lower professional service fee

which in turn enables him to provide full service funerals to

those whose ability to pay is limited and who might not otherwise

be able to afford them. Nilsen , Tr. Vol. III at 1414-1415. Use

of this system of cost allocation is longstanding. Yurs, Tr.
Vol. II at 530.

393. Major consumer organizations voiced their objections

to the assessment of casket handling fees. Nelson AARP, Tr.

Vol. I at 26; Brownstein , CAFMS, Tr. Vol. I at 196-98.

Additionally the Pre-Arrangement Association of America (PAA) has

recommended that the Rule be amended to prohibit the assessment

of handling fees. 4 at 45.

..-

394. In an effort to provide at least a partia answer to
the prevalence question PAA conducted a survey. Copies of a

questionnaire were mailed to 450 of its members, who were asked

to give copies to other known third party sellers, and to several

state cemetery associations for dissemination among their

members. Radovich, HX- 101, Exh. A at 1, 2. Eighty-eight
responses were received. However, since it was decided to use
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only those responses from entities currently engaged in third-

party sales and who submitted completed questionnaires , only 31

of, the respondents met the criteria and thus constituted the data

base. . 3- Most of the respondents are located in three

states, pennsylvania, Michigan, and Ohio. Id. at 4. Al though

the data base was relatively small, it probably represents a

substantial portion of the estimated 100 to 150 of those engaged

in the third-party sales of caskets. HX- 101 at 9.

395. An overwhelming majority of the respondents to this

survey reported that most funeral homes in their respective areas

assessed casket handling fees. Radovich, HX- 101 at 17. The

survey also identified the third party sellers of caskets as

cemeteries. The survey respondents stated that more than 90

percent of their third party casket sales was on a pre-need

rather than on an at-need basis. Radovich, HX-I01 at 1, l5.

396. The adoption of the Funeral Rule, due to its "anti-

tying " provision (S453. 4(b)(1)), created a legal environment in

which third party casket sales could take place. Prior to that

time such sales rarely occurred. Neel, Tr. Vol. II at 566-67,

..-

591, 612; Heffner, Vol. I at 833; Drozda, HX-59 at 1; Radovich,

HX- 101 at 13. The Rule failed to address the subject of casket

handling fees because they were not used prior to promulgation of

the Rule. Final Staff Report, R- l at 183.

397. In many instances third party casket sellers have

entered only the casket market instead of the full funeral

provider market because of state prohibitions on the ownership

166



and operation of funeral homes by those _who operate cemeteries

or because of prohibitions on the pre-need sale of funeral

services. Elvig, Tr. Vol. III at 443; Radovich, Tr. Vol. III at

1057-58. In those states where joint funeral home cemetery

ownership and operations have been accepted for many years there

is apparently less interest in a cemetery which makes third party

casket sales and a correspondingly less incidence of casket

handling fees. Radovich, HX-101 at 11.

398. The actual and potential number of third party casket

sellers has also been affected by state legislative or regulatory

provisions which prevent anyone other than a licensed funeral

director from selling caskets. C. Nelson, HX-37 at 1. Radovich,

HX- 10l at 11.

399. The emergence of third party casket sellers has met

with a strong negative reaction from the traditional e ements of

the funeral industry.

Exhs. E and F.
Graf, Tr. Vol. II at 647; PAA, R-

400. Third party casket sellers have been unable to

purchase caskets from several of the larger casket mpanies,

apparently due to a fear on the part of those companies that they

would suffer reprisals from funeral home clients. Neel, Tr. Vol.

I at 582-84; Teck, Tr. Vol. II at 861- 62.

401. Some funeral directors, in violation of the Rule, have

refused to provide services to consumers who have purchased a

casket from a third party casket seller. If the Rule were

repealed, it is probable that this practice would become more
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widespread. Neel, Tr. vol I at 612- 13; Teck, Tr. Vol. II at 885,

HX-58 at 3, 6.

402. On occasion funeral homes have refused to accept

delivery of a third party provided casket unless a member of the

family of the deceased is present. Neel, HX-25 at 3; Heffner,

Hx-33 at 8 and 9.

403. Casket handling fees are assessed by funeral directors

in response to third party casket sales. Ninety-two percent of

the respondents to the PAA survey reported that casket handling

fees were not assessed in their areas of operation before they

began making third party casket sales. Radovich, HX- 101 at 24.

404. Federated Funeral Directors of America (FFDA)

processes funeral records for 1, 500 funeral homes, which in

aggregate conduct funeral services for approximately 10 percent

of all deaths in the United States. These records are. objective

and based on source documents. Hahn, Tr. Vol. II at 662-63.

405. At the request of the FTC Staff, FFDA examined more

than 12, 000 funeral records processed through its offices in

August, 1988, and found only six instances of an imposition of a

..-

casket handling charge. The six charges ranged from $75 to $480.

Hahn, Tr. Vol. II at 673.

406. Surveys such as that conducted by FFDA which indicate

that casket handling fees are rarely assessed and that they have

an insignificant impact on the market fail to take into account

that third party casket sales are primarily conducted by only a
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few sellers in a few regions and that virtually all of such sales

are made on a pre-need basis. PAA, R-M-7 at 3-

407. The National Funeral Directors Association (NFDA)

concedes that handling fees have been imposed in response to

competition from third party sellers. The Association also

attempts to justify the imposition of these fees on the grounds

that loss of revenue on the sale of caskets must be recouped in

order to offset overhead and other costs and also to maintain an

acceptable margin of profit. NFDA , R-G-6 at 80.

408. In 1988 funeral directors received on the average

998 in revenue from the standard adult funeral of which

$1, 338, or 44. 6 percent , resulted from the retail price of the

casket. Hahn, HX-49 at 2, 3.

409. There is no indication or evidence in this record that

a funeral director incurs any additional costs or an increased

risk because it handles and uses a casket obtained from a third
party seller. Bates, Tr. Vol. I at 706-07; Simms, R-J-
supplementing HX-42. Moreover the handling fee is not related to

the performance of any additional labor or services. On the

..-

contrary the funeral home is saved the expense of ordering the

casket or maintaining it in stock. Graf , Tr. Vol. II at 647;

Hahn, Tr. Vol. II at 727-28; Hocker , Tr. Vol. III at l407-08;

Yurs, Tr. Vol. II at 529-30.

410. Funeral homes do not assess casket handling fees 

cases involving direct cremations, direct burials, caskets

containing remains shipped from other places , or in cases of
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burials of servicemen. Neel, Tr. Vol. I at 596-97, 614;

Showalter, Tr. Vol. II at 723, 725; Hennessy, Tr. Vol. II at 1013;

Hocker, Tr. Vol. III at 1425. Nei ther do they impose such fees

when the casket has been purchased from the home conducting the

funeral. Bates, Tr. Vol. I at 707- 08; Hahn, Tr. Vol. II at 722.

These facts convincingly demonstrate that casket handling fees

are imposed not so much to regain a loss of profits or to recover

costs, but to inhibit and discourage the purchase of caskets from

third parties.

411. The amounts of casket handling fees reported by

respondents to the PAA survey fees varied as did the direct

knowledge of the respondents about the range of the fees.

However, 81 percent reported average fees in excess of $300; 37

percent reported fees ranging between $300 and $400, and 37

percent reported fees between $400 and $500. The hLghest fee

reported was $700. Radovich, HX-101 at 17-18.

412. The assessment of casket handling fees prevents third

party casket sellers from competing for casket sales on the basis

of price and lessens the incentive for consumers to engage in

..-

price comparison shopping. Neel, Tr. Vol. I at-s68, 572-73;

Drozda, Tr. Vol. II at 923; CAFMS, R- 27 at 5.

413. Casket handling fees have the effect of raising the

cost or price to consumers of caskets sold by third party casket

sellers. Hocker, Tr. Vol. III at 1424-25. Actually the casket

handling fee is a penalty imposed upon a consumer for not
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purchasing the casket from the funeral director. Drozda, Tr.

Vol. II at 923.

414. Many consumers who were initially interested in

purchasing a casket from a third party seller ultimately decided

not to do so after ascertaining that the funeral director would

impose a casket handling fee. This information also led to

cancellations by consumers of previous casket purchases.

Heffner, Tr. Vol. 1 at 830-32; Teck , Tr. Vol. II at 867;

Radovich, HX-101 at 21.

415. Market forces have failed to curb the imposition of

casket handling fees , and there is no indication that they will

be able to do in he future. Keith, Tr. Vol. III at 1422; PAA,

R-M-7 at 1l. Further , there is no feasible way for a third party

casket seller to counter the impact of casket handling fees.

Teck, Tr. Vol. II at 872-73.

416. Section 453. 4(b) of the Rule gives consumers the right

to decline the purchase of a casket and to supply their own just

as they might decline to purchase any other funeral good or

service from a funeral director. Thus they might elect to supply

..-

the necessary transportation rather than renting a-director-owned

automobile. This right is illusory if funeral directors are

permitted to condition the exercise of that right on the payment

of a fee. Final Staff Report , R-N-1 at 129. The imposition of

casket handling fees frustrates the very purpose of the Rule to

ensure informed consumer choice and foster a competitive funeral

market. Id.
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417. The assessment of a casket handling fee in fact

violates the requirements of section 453. 4(b) of the Funeral Rule

ch allow the consumer to decline merchandise or services he or

she does not want with the exception of goods or services

required by law or regulation and the services of the funeral

director and his staff. The assessment of a casket handling fee

has the effect of imposing upon the consumer who purchases a

casket from a third party seller a second non-declinable fee.

PAA, R- 4 at 47-50.

418. The non-declinable fee a funeral director is permitted

to charge for professional services (S 453. 4(b)) is intended to

cover all routine labor performed by the funeral director and his

staff in conducting a funeral. This includes any expenses

associated with the handling of a third party provided casket.

Showalter, Tr. Vol. II at 120-22; Hennessy, Tr. Yolo II at 1009-

11. Because there are no additional expenses or services

associated with handling a casket provided by a consumer (NFDA,

6 at 80- 83), a funeral provider is not entitled to any

compensation for doing so.

..-

419. Although the Federal Trade Commission Staff charged

with enforcement of the Rule has indicated in various opinion

letters that it is a violation of the cited provisions of the

Funeral Rule to assess casket handling fees in such a manner as

to penalize a consumer (PAA, R- 24, Exh. H), it has failed to

take specific action to halt or to prevent the continued use of

such fees. Graf, Tr. Vol. II at 652; NFDA, R- 6 at 84.
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Immediately prior to the commencement of his proceeding the

enforcement staff had concluded that since the Rule did not

regu ate or control the price a funeral director might set for

any good or service, the Rule would not control the amount which

might be charged as a handling fee. Final Staff Report, R-N-1 at
128, and notes 647 and 648, page l28.

420. In its Final Report the Commission Staff responsible

for this proceeding has taken the position that the imposition of

casket handling fees violates the spirit if not the letter of the

Rule. Final Staff Report, R- 1 at 129. Therefore the Staff

considered several different remedies. These included:
required disclosure of the existence and amount of the handling

fee on the GPL and labelling it as a profit recovery surcharge; a

penalty prohibition which would involve the determination,

presumably on the part of the Commission, of the amount- of a fee

which would be considered a penalty; and finally a flat

prohibition of the imposition of handling fees on consumer

supplied merchandise, 1 at 129- 130.

421. The principal disadvantage of the disclosure provision

is that it would simply be ineffective and might actually

encourage the use of such fees. There is no indication in the

record that funeral providers have attempted to conceal casket

handling charges. The second alternative is impractical because

it would require either the Commission or the courts to determine

or to distinguish in some fashion a legitimate charge from a

penalty. In addition it would not serve to discourage the use of
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such fees and in fact would accord them an aura of legitimacy

which is undeserved. Since it has been concluded that the

imposition of a casket handling fee is in violation of the

current Rule, the obvious remedy and the one espoused by the

staff is to amend the anti-tying provision of the Rule to

prohibit casket handling fees in an unmistakable and direct

fashion. Accordingly the staff recommended that section

452. 4(b) (1) of the Rule be amended by the addition of a

subsection (ii) to read as follows:

(It is an unfair or deceptive act or practice
for a funeral provider to): Charge any fee
as a condition to furnishing any funeral
goods or funeral services to a person
arranging a funeral other than fees for: ( 1)
services of funeral director and staff,
permitted by S453. 2(b) (4) (iii) (C) 1 (2) other
funeral services and funeral goods selected
by the purchaser 1 and (3) other funeral goods
and services required to be purchased, as
explained on the itemized statement in
accordance with section 453. 3(d) (2).

Final Staff Report, R- 1 at 131.

422. PAA agreed that the FTC should not attempt any form of

price regulation. However, PAA recommended that section

..-

453. 4(b) (1) be amended to read as follows:

In selling or offering to sell funeral goods
or funeral services, it is an unfair or
deceptive act or practice for a funeral
provider to condition the furnishing of any
funeral good or funeral service upon the
purchase of any other funeral good or funeral
service, or to require that any person
arranqinq a funeral who elects to purchase
any funeral qood or service from an outside
source pay any additional fees not stated on
the funeral provider o s General Price List and
otherwise assessed all persons who arranqe a
funeral with the funeral provider , except as
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required by law or as otherwise permitted bythis part. 
PAA Comment, R- 12 at 91.

423. PAA further recommended that the following disclosure

be required upon GPLs and upon casket and outer burial container

price lists used by a funeral provider:

Caskets and outer burial containers may be
purchased from other sources. You may wish
to compare prices before you purchase. 
are required to service, at no additional
charge, caskets and outer burial containers
purchased from other sources.

PAA Comment , R- 12 at 92.

424. Adoption of the proposed amendments recommended by the

Staff and by FAA would not result in price fixing or restrain the

ability of funeral providers to set whatever prices they choose

and to recoup profits and overhead costs on the items they

actually sell. The only effect of the amendments.wouldbe to
prevent the imposition of a penalty upon those consumers who

elected to purchase funeral goods from a third party seller.

Final Staff Report, R- 1 at 131; PAA Comment, R- 4 at 46.

425. Although the proposed amendments should fectively
prevent the assessment of casket handling fees. At the same time

it is fairly obvious that they would also result in an increase

in the non-declinable fees for professional services and a

corresponding decrease in the amount other consumers would pay

for caskets purchased from the funeral home. The amendments

would destroy the unfair competitive edge that funeral directors
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have gained in the merchandising of caskets, and open up the

casket market to others.
proposed modification of current provisions of the Rule,

conclusions and recommendations.

In the course of this proceeding there were many suggestions

or recommendations for modification of various provisions of the

proposed Rule. Those made by NFDA and NSM were made without

prejudice to the views of the two associations that the Rule has

been ineffective and should be repealed. NFDA, R- 6 at 5-

NSM, R- 3 at 18. In its final report the Commission Staff also

recommended a number of modifications. In this section of the

report those modification recommendations deemed to be of some

significance are considered.

Price disclosures.

Telephone price disclosures Evidence regarding the efficacy

and usefulness of the telephone price disclosures mandated by

section 453. 4(b)(I) was considered in section C. b. of this

report. There it was concluded that the requirement for the

funeral provider to advise consumers who telephone the

..-

establishment that prices are available over the telephone

(S453. 4(b)(I)(i)J should be repealed. Findings 242-243. It was

also concluded that the requirement of section 453. 4(b) (1) (ii)

that the funeral provider give price and other information

regarding arrangements over the telephone in response to a

request for that information should be retained. Findings 233-
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240. Those issues will not be reconsidered in this section of

the report.
The qeneral price list (GPL)

426. Question 10 in the NPR asks about the costs and

benefits of requiring or specifying the form and content of the

general price list. A model general price list was included on

pages 19870-7l of the NPR to assist in focusing answers to these

queries. The model was taken from the Model General Price List

set forth as Alternative 2 in the 1985 Staff Compliance

Guidelines. 6 (50 Fed. Reg. 28080-81).

427. Section 453. 2 (b) of the Rule includes subsections

specifying the information which must be set forth on the casket

price list, the outer burial container price list, and the

gener l price list. This section of the Rule was intended to

provide consumers with relatively standardized price information.
SBP , R- 5 at 42272. In furtherance of this aim subsection

453. 2 (b) (4) requires that at least 17 named items of funeral

goods and services be . itemized, and the list must contain 13

precisely worded affirmative disclosures. The costs d benefits

of the GPL were considered in section C. 5 . c. of this report. See

Findings 244-253.

428. Both NFDA and NSM recommended deletion of the

requirement for listing the prices of 17 goods and services

offered for sale by a provider. 9 at 225. In support of

this recommendation industry representatives testified that the

listing, .together with the affirmative disclosure provisions
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required to be included on the price list, constituted over-

itemization and confused consumers. Johnson , Tr. Vol. I at 646.

Representatives complained that the requirement for including

inexpensive items such as acknowledgment cards on the price list

precludes funeral directors from providing these without charge.

Hunter, Tr. Vol. I at 779-80. They said further that the

mandated price list must include unnecessary and seldom used

services such as prices for immediate burial or direct cremation

with or without caskets or alternative containers furnished by

the purchaser. Johnson, Tr. Vol. I at 741; NFDA Comment, R-

at 27; Daniel, Tr. Vol. I at 991.

429. As an alternative to the GPL specific itemization

requirement, NFDA and NSM recommended that the Rule " simply

require funeral providers to list clearly and conspicuously the

i terns of merchandise and services for which a dlarge is made.

1 at 225-26.

430. Both the Commission Staff in its final report and AARP

recommended that the itemization requirement be retained.

support of this view is record evidence that: 1J the level of

compliance with the GPL provision, particularly with respect to

timing, is quite low; (2) a majority of consumers are unaware of

the right to obtain price information in the form of a GPL; (3)

those consumers who received price information early in the

funeral transaction spent significantly less than those who did

not; (4) consumers desire price information, which can best be
provided in the form of a GPL without any significant cost to
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funeral providers; and (5) consumers purchase fewer caskets for
cremation or embalming services, and more frequently choose less

expensive cremation as a form of disposition than they did before

the Rule was adopted. Final Staff Report , R-N- l at 149- 150;

AAP, R-M- ll at 107- 114.

431. This record supports the prediction that increased

consumer knowledge about the funeral industry pricing practices

and a greater degree of industry compliance is likely to result

in a corresponding increase in consumer benefit from the Rule.

McFadden, HX-8 at Exh. B, l4; Showalter, Tr. Vol. III at 126;

Colasanto, HX- 66 at Exh. B, Tabulations 37 , 49; Schwarcz, HX-

at 16, 18.

432. There is no reason for consumers to suffer from over-

itemization. Consumers are not required to use a GPL if they

find it to be unhelpful. - The fact that funeral providers may

include on a GPL the packaged price of other goods and services

in addition to the required disclosure of the packaged prices for

cremation and immediate burial should not be a source of

confusion. SBP, R- 5 at 42271.

..-

433. The simplified alternative offered by NFDx-nd NSM

should not be adopted. No evidence was offered as to how it

might work in practice or that it would prevent a return to the

packaged pricing policy used prior to the Rule. Moreover, if the

proposal envisions itemization, a listing of the charges for all

goods and services for which a charge is made might well result

in a much longer list than the Rule requires. Final Staff
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Report, R- 1 at 147, and n. 765, 149. However, some

modifications in the itemization provisions of the Rule appear to

e justified. These are discussed in subsections e. and f.

infra.
GPL timinq and distribution

434. Section 453. 2 (b) (4) (i) now requires providers to give

an individual for retention a GPL when inquiry is made in person

about funeral arrangements or prices for funeral goods and

services. Both NFDA and NSM complained of the imprecision of the

provision because it does not make certain when in the course of

a meeting and conversation between a provider and prospective

purchaser the GPL must be proffered. 9 at 112-124. Must a

funeral director offer the GPL during preliminary discussions

during the removal of the body from a hospital or the place of

death? Such preliminary discussions may involve only the

briefest of questions regarding timing of the services and

perhaps a request for permission to embalm. The subject of

prices would not be discussed or even mentioned. National

Selected Morticians (NSM), R- 3 at 42; NFDA, R- 6 at 60-62, 65.

..-

The non-monetary costs of offering the GPL at 
inappropriate

time and place were considered in section II. C. 4. of this report.

Findings 209-214.

435. The term "funeral arrangements " is not defined in the

Rule. It may be understood and interpreted to mean an initial

contact in which preliminary discussions take place about such

matters as the place of burial, the necessity and procedure for
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obtaining death certificates , and veterans' benefits. Others may

construe the term to mean a formal arrangements conference at the

funeral home for the actual selection of funeral goods and

services. NSM, R- 3 at 42; NFDA, R-G-6 at 60- 62, 65.

436. In its initial report the Commission Staff indicated

concern about the seeming vagueness of the provision and stated

that industry proposals for clarification warranted further

consideration in this review proceeding. B-1 at 98.

During the proceeding funeral director witnesses suggested that

the Rule be clarified to permit the conduct of preliminary

discussions without the presentation of the GPL so long as

consumers do not inquire about prices. Hocker, Tr. Vol. III at

14931 , 1478-79; Yurs, Tr. Vol. II at 561. It was proposed the

funeral director be permitted to determine the proper time
each case. Hocker, Tr.- Vol. III at 1431, 1463; Yurs, Tr. Vol.

519. Other proposals for change would require the provider to
offer the GPL prior to the purchaser' s selection of goods or

services (F. Hunter, Tr. Vol. I at 801; J. Hunter, Tr. Vol. III

at 604-05; Starks, Tr. Vol. II at 402; Franzen, Tr. Vol. II at

..-

818); require presentation of the GPL only when the:urchaser
inquires about prices (Starks, Tr. Vol. II at 402-03; Hennessy,

Tr. Vol. II at 1025); exempt funeral director contacts with

prospective purchasers away from the funeral home , including

requests for permission to embalm (F. Hunter , Tr. Vol. I at 786-

87; Ninker, R-G-1 at 5).
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437. Both N DA and NSM proposed different amendments to

section 453. 2(b) (4) (i) that adopted most of the changes proposed

by funeral directors. 9 at 226-227, and n. Under the NFDA

proposal the GPL would be made available during the formal

arrangements conference before the actual selection of the goods

and services or before the discussion of prices. rd. at 226-27.

Significant aspects of this proposal are that the GPL is not

given to the consumer; it is only made available, and a

discussion about the overall type of funeral service would be

permitted before the GPL is made available. More importantly the

requirement would not apply to contacts, inquiries, and

arrangements made outside the funeral home premises, and in-

person inquiries about the funeral home' s capabilities or

offerings would not trigger the requirement unless the inquiries

extended to price. Additionally consumers could not retain the

price list unless they made a specific request to do
so. Final

Staff Report, R- 1 at 154- 155.

438. The NSM proposal was somewhat different. Under that

proposal the GPL must be offered to persons who inquire about

funeral arrangements or prices either at the fu -al director

place of business or at any other location where the funeral

arrangements conference is held. The list must be offered prior

to the discussion of the selection of goods or services or the

prices of those items, whichever occurred first. 9 at 226-

27, n.
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439. Neither of the proposed alternative provisions is

acceptable. First , there is a considerable amount of evidence in
the record that consumers wish to have price information before

they ' commence the selection process. Nelson, AARP , Tr. Vol. I at

86; Jones, Tr. Vol. I at 263; Wertheimer, ' Tr. Vol. III at 969,
Karklin, Tr. Vol. I at 554; Rouillard , Tr. Vol. III at 1349.

. I

Consumers are reluctant to ask questions about costs because they

fear it would connote a lack of respect or love for the deceased.

Thus they prefer for the provider to raise the matter. Sommer,

Tr. Vol. III at 624, 642; perguson, Tr. Vol. III at 1180, 1186.

In fact several funeral directors viewed the GPL as a favored

means of initiating a discussion of prices. Krause, Tr. Vol. II

at 24; Botimer, Tr. Vol. III at 1281, 1314; Nilson, Tr. Vol. III

at 1460. Presentation of a GPL is offensive only if the timing

is wrong. Hocker , Tr. Vol. III at 1463.

440. The suggestion that providers "make available " the GPL

as contrasted with the Rule requirement "Give a . . price list
for retention. . . . II a significant weakening of the Rule.

effect under this change a consumer would not see the "available
price list unless he or she asked to see it. There ld not be

a Rule violation if the funeral director simply had the GPL

available for inspection by a consumer and in fact never offered

it to a consumer.

441. A further objection is that under the proposed changes

the provider would not have to make the GPL available at the

beginning of the arrangements conference. The record has shown
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that price information is probably more valuable when it is

received " early. HX- 122 at 37- 38, Table XI, p. 38, and n. 46, p.

40.

442. There is no doubt that the question of prescribing the

exact timing for presentation of the GPL is troublesome. Hocker,

Tr. Vol. III at 1435; Johnson, Tr. Vol. I at 744. The problems

described by conscientious funeral directors are no doubt real.

A compelling and contrasting view from the consumer side is

presented in the Gallup survey responses to the question:

Some people find it helpful when funeral
directors give them information about the
cost of funeral services when they first
begin making arrangements. Other people are
offended that funeral directors bring up the
subject of costs during their time of
grieving. Which of these views comes closer
to your own?

Eighty-three percent responded that they would find the cost

information helpful. Only five percent reported - the discussion

Colasanto, Tr. Vol. III at 55; HX-66 at Exh.would be offensive.

B, at 45, Questionnaire, Q. 12, and Tabulations, at 23.

443. The reason for the NFDA and NSM proposals to prevent

or lessen the likelihood that a consumer would retain the GPL is

..-

unclear. It is harmful in that without the GPL the consumer

cannot compare the initial prices quoted with the final charge he

or she is asked to pay. Klein, Tr. Vol. II at 1068. Adoption of

either of the proposals would weaken the ability of a consumer to

comparison shop among funeral homes. Mazis, Tr. Vol. III at 871.

To be effective the initiative for giving the consumer the GPL to

keep must remain with the funeral director. Nelson, Tr. Vol. I
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at 91- 92; Reveley, Tr. Vol. III at 87l. As a matter of fact the

record shows that most consumers who receive a GPL keep it.

2 at 1II-45, Table 1II-32; HX-66, Exh. B, at 7 and Tabulations

p. 29.

444. There does not seem to be any justification for

concluding that the place of the discussion between the funeral

director and those arranging the funeral should be determinative

of the timing or other requirements for presentation of the

general price list. According to the Replication Study 14

percent of consumers reported that arrangements discussions took

place at a hospital, nursing home, or private home. 2 at
Table 1II-24, at page 1II-32.

445. In effort to preserve all of the potential benefits of

the Rule and at the same time meet the objections of funeral

directors about the presentation of the GPL, the Commission Staff

recommended that section 453. 2(b) (4) (i) of the Rule be amended to

read as follows:

(i) Give a printed or typewritten price list
for retention to persons who inquire in
person about the prices or the selection of
funeral goods or funeral services. The ..-
funeral provider must offer the list upon-
beginning discussion either of prices or of
the selection of any funeral goods or funeral
services, including the overall type of
funeral service or disposition, whichever
discussion occurs first. This requirement
applies whether the discussion takes place in
the funeral home or elsewhere. Provided
however , that when the deceased is removed
for transportation to the funeral home, an
in-person request at that time for
authorization to embalm, required by
S453. 5(a) (2), does not, by itself, trigger
the requirement to offer the general price
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list if the provider in seeking prior
embalming approval discloses that embalming
is not required by law except in certain
special cases. Any other discussion during
that time about price or the selection of
funeral goods or services triggers the
requirement that providers give consumers the
GPL.

1 at 163.

446. The staff' s proposed change would clarify the timing

requirement by specifying that the presentation of the GPL must

be made upon initiation of a discussion of prices, or of the

selection of any goods or services, or the overall type of

service, whichever discussion occurs first. It eliminates any

connotation that the GPL must be presented at the beginning of

preliminary arrangement discussions which do not extend to

prices, the selections of goods or services, or general funeral

arrangements. As an additional exception the staff proposal

states that a request for permission to embalm required by

section 453. 5(a) (2) does not require presentation of a GPL if the

provider discloses that embalming is not required in accordance

with section 453. 3(a) (1) (ii) . Finally, under the staff proposal

the place of the discussion is irrelevant in dete
mining whether

or not to present the GPL. It must be presented wherever the

discussion takes place. Final Staff Report, R-N-1 at 163- 164.

Proposal for a uniform GPL

447. In Question 10 of the NPR the Commission asked for

comment on the advantages and disadvantages of requiring a

standard format for general price lists. 1 at 19869-70.
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The record reflects wide differences of opinion between the

funeral director group and consumer advocates on the advisability

of prescribing a standardized general price list.

448. Representatives of the funeral industry oppose the

adoption of a requirement for a uniform or standardized general

price list. A number of reasons are given in support of their

position. First they consider it to be unnecessary, since the

Rule' s itemization requirements have imposed a degree of

standardization. Secondly, it would be difficult to allow for

the differing terminology used in various parts of the country.

Thirdly, the contents may vary depending upon the prevalence of a

particular type service in the locale of the funeral home. Thus

in an area where cremation is frequently used a director might

wish to include several options involving that form of

disposition. Similarly -ethnic customs may justify the u e of

different terms and the itemization of different terms on the

GPL. For example, if visitation periods in the community or for

members of a particular church typically extend over several days

a director might wish to specify charges on a per day or half day

..-

basis. In a locality where visitation periods are no extended,

such a price listing would not be desired. NFDA Comment, R-G-

at 45-47; Keith, Tr. Vol. III at 1468- 69; Hunter, Tr. Vol. I at

782; perguson, Tr. Vol. III at 1202-04.

449. There is an almost infinite variety of goods and

services , ranging from hair styling to motorcycle escorts,

funeral directors may choose to make available. Uniformity could
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result in unnecessarily long price lists and perhaps require some

to list prices for goods and services they do not wish to offer.

Apother possible result is that the uniformity might necessitate

the elimination from a price list of a number of goods and

services which a director had available and wanted to sell.

Hocker, HX- 111 at 11- 12; NFDA Comment, R- 6 at 49-52; Morrison,

Tr. Vol. II at 785-86; HX-53, Exhibit 6 at 1.
450. Others believe that the primary concern of consumers

is to know the " bottom line " cost of the funeral and that some

form of packaged pricing facilitates comparison shopping. Those

who hold this belief do not favor a standard for itemized pricing

even though it might permit packaged pricing in addition to

itemization. Farrow, Tr. Vol. III at 587; Neel, Tr. Vol. II at

574-75; Berry, HX-9 at 5-

451. The record does not show that the current price lists

in use have caused any significant degree of confusion or a lack

of consumer understanding. The Gallup Poll commissioned by AARP

demonstrated that 92 percent of funeral consumers understood all

of the terms on the price list used to describe the funeral

service. Colasanto, HX-66 at Tabulations Exhibit at 31, Question

16. This represented a high level of understanding. Colasanto,

Tr. Vol. III at 88.

452. The record also contains evidence in support of those

who believe that a rule-mandated standard form general price list

is justified. William C. Klein, a member of the New York State
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Funeral Advisory Board gave examples of the confusion inherent in

the differing GPLs in use. He said:

(Sjome funeral providers charge for general
overhead costs , others do not. . . . Some
charge a flat fee for ' other preparation of
the body, ' which others break this item down
and charge only for what preparation is
selected and provided; . . . . In addition,
some funeral directors include so much
verbiage and' puffery ' in their GPL that
consumers tend to dismiss it out-of-hand.

HX-63 at 2 and Exhibits III and IV.

453. Mr. Klein went on to list four reasons why a standard

format for GPLs is needed. In addition to facilitating

comparison shopping such a standard would prevent duplicative

charges, the overloading of the lists with excess verbiage, and

insure that the required disclosures are made. HX 63 at 2.

454. The rulemaking record demonstrates that those who

favor the requirement -for a standardized price list believe that

its principal benefit will be to make comparison shopping easier.

Reid, HX-I03 at 2; Showalter, HX-36 at 11; Graf, Tr. Vol. II at

641; Neel, Tr. Vol. I at 574; Peebles, Tr. Vol. III at 1580.

455. It is undeniable that there are wide and unnecessary

..-

variations in the length, format, and terminology d in general

price lists. AAP Comment, R-H- 17 at Exhibits 11-29. The GPLs

vary so much that it may be difficult for some consumers to

compare the prices set forth on them. Klein, Tr. Vol. II at

1057-58. The Record contains examples of 14-page price lists,

replete with goods and services which appear to be declinable,
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but in fact are not. AARP Comment, R- 17 at Exhibits 11-29.

These, however, appear to be exceptions to the general practice.

456. Dr. Michael Mazis, Chairman, Department of Marketing,

The American University, testified that the variety of formats

used in the GPLs made price comparisons between different funeral

homes dif f icul t . Tr. Vol. III at 837. Illustratively, Paul

Showal ter, a newspaper reporter testified that he was unable to

compute the price of a funeral from the price lists with any

assurance that his computations were correct. Tr. Vol. II at

137. Consumers also reported to AARP difficulty in comparing

price lists from different providers. AARP Comment at 53.

457. Both New York and Texas have extensive regulations

respecting the pricing disclosure practices of funeral homes

operating in their respective states. However, neither state has

adopted a standardized general price list. Klein, Tr. Vol. II at

1053-54; Farrow, Tr. Vol. III at 587. New York regulations

explain what items must be listed in the general price list, the

wording to be used, the order in which the items must be listed,

and the disclosures which must be made. Klein, Tr. Vol. II at

..-

1053-54. Texas requires that a retail price list-e provided,

and its regulations or rules specify that the list must contain

the same items and disclosures required by the Funeral Rule.

Farrow, HX-85 at 1.

458. Although funeral providers avow opposition to a

standardized price list, the record shows that many funeral homes

use price lists designed by NFDA and other organizations.
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Hocker , Tr. Vol. III at 1493- 94. Wendell Hahn of Federated

testified that while his organization opposes the adoption of

mandatory price lists , a majority of its clients use Federated'

uniform price lists. Even so he said these clients are free to

make minor modifications in the format. Tr. Vol. II at 742-43.

459. Other organizations have devised standardized price

lists which they offer for use to their members or clients.

These organizations include the Funeral Director Service

Association of Greater Chicago, the Massachusetts Funeral

Directors Association, and several pre-need insurance companies.

The record contains no evidence that the use of these lists has

proved to be impractical or that their use has led to uniformity

in prices. AARP Comment, R- 17 at 46-47.

460. Douglas Morrison, a former funeral director, has long

endeavored to formulate a standardized price list satisfactory to

both the funeral industry and consumers for universal use by

funeral directors. Tr. Vol. II at 753-54. One of his aims was

to produce a price list which would help consumers comparison

shop. Id. at 756-57. At the same time he endeavored to insure

..-

that use of his list would enable funeral directoreo receive
compensation for each of the wide variety of funeral goods and

services they might offer. HX-53 at 5, and 9. Basically
Mr. Morrison s standardized price list is in the form of a

funeral purchase contract designed to serve as the itemized

statement of goods and services. HX-5B, Exhibit 1. It has not

received general acceptance in the industry despite his knowledge

191



of the industry and years of effort.

Exhs. 7 and 12.

See , for example, HX-58,

461. It was suggested by a consumer representative that the

cost of developing a standardized GPL would be minimal. Mazis,

Tr. Vol. III at 819-21; HX-91 at 6. Actually the process would

be expensive, difficult, and complex. Any list developed would

require thorough testing before its mandatory use should be

prescribed. Comment, AAP, R-M- 11 at 130; Morrison, Tr. Vol. II

at 786-87. Of necessity users would have to be provided with a

degree of flexibility. Such flexibility is, of course,

inconsistent with the concept of a standardization mandated by

regulation. Klein, Tr. Vol. II at 1086-87. Moreover, given the

differences in the preferences among consumers for dissimilar

types of funerals and associated services, it does not appear

that a standardized price list would accomplish .the aims its

proponents seek.

462. As the Commission Staff points out in its final

report, the principal purpose of the Rule' s GPL requirement was

to facilitate informed consumer choice among options and

..-

alternatives to the services of a particular funeal home.

was not intended to provide a means of comparing the cost of

services provided by different funeral homes. The telephone

price disclosure provisions of the Rule were intended to satisfy

that need. R-N- 1 at 170

463. The record as a whole indicates that there are some

abuses of the GPL requirement through the use of price lists
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which are overly long, minutely detailed, and which obfuscate

rather than reveal the cost of the goods and services offered.

ever, this is neither common nor prevalent. Such abuses would

constitute a violation of section 453. 7 of the Rule, which says

that the disclosures required by the Rule be made in a clear and

conspicuous manner. Accordingly violation of that section of the

Rule by the use of an unintelligible or confusing price list

should be dealt with in the same manner as a violation of any

other provisions of the Rule.

464. The Commission Staff recommended as an alternative to

the prescription of a standardized price list that the following

sentence be added to section 453.

The casket price list, outer burial container pricelist , and general price list required by SS453. 2(b) (2)-
(4), must be printed or typewritten in at least nine-
point type size, and nothing contrary to , inconsistent
with , or in mitigation of the information required by
the Rule to be included in those price lists-shall be
used in them.

1 at 220.

I do not concur in this recommendation insofar as it contains a

specification of type size. The prescription of a minimum type

..-

size does not reach the comprehension problem of -Oerly long 
detailed price lists or even those which appear to be difficult

to understand. Secondly, in my view the record does not support

the need for such a requirement. The use of price lists which

are difficult to read should be treated as a failure to comply

with the Rule. On the other hand prohibiting the inclusion in

the price lists of inconsistent or qualifying language does have
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a great potential for deception. Therefore the staff proposed

addition of language to section 453. 7 designed to prevent such

prac ices should be adopted.

Acknowledqement cards

465. Section 253. 2(b) (4) (ii) of the Rule requires a funeral

provider to list a price for each of the 17 items required to be

shown on the GPL. See also Staff Compliance Guidelines , R- 6 at

28087. Among the items listed are acknowledgment cards.

S253. 2(b) (4) (ii) (N). Funeral industry representatives used this

item as another means of attacking the required itemization

provisions of the Rule. NFDA and NSM allege that the

requirement to list and separately itemize the prices for

inexpensive items, such as acknowledgment cards, is costly and

precludes funeral directors from offering such items as a

courtesy without charge. 9 at 125. As one funeral .director

testified, " It should be my privilege. . . to give something
away and not make a charge for it. Hunter , Tr. Vol. I at 779-

80. See also perguson, Tr. Vol. III at 1208.

466. There appear to be valid reasons for eliminating the

..-

requirement to itemize separately acknowledgment cara However,

there is no record support for permitting a funeral provider to

state that any of the other 16 required items are being provided

at no charge or as a gratuity. To do so would permit a provider

to escape the itemization requirement by offering expensive items

such as a casket or embalming or an outer burial container

without charge. This in turn would be a form of deceptive
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pricing, since the provider would of necessity have to charge

more for other goods and services. Such a relaxation of the

itemization requirement would facilitate a return to package

pricing, which the Rule was designed to prevent. Final Staff

Report, R- 1 at 173. In effect revocation of the itemization

requirements was one of the primary aims NFDA and NSM wished to

achieve by their recommendations that the Rule require a provider

to list only the items for which a charge is made. R-M-9 at 225-

26.

467. In order to permit funeral providers to furnish

acknowledgment cards without charge it is recommended that

subsection 453. 2(b) (4) (ii) (N) be repealed. An identical

recommendation was made by the Commission Staff in its final

report. 1 at 173.

The professiona service fee

468. Section 453. 4 (b) (2) (i) (A) of the Rule permits an

exception to the anti-tying provision of section 453. 4 (b) (1) Rule

with respect to the services of the funeral director and staff.
If these cannot be declined, a disclosure to that effect must be

placed in the general price list. The services or a funeral

director and staff are defined in S453. (0) as:

the services, not included in S453. 2(b) (4)
which may be furnished by a funeral director
in arranging and supervising a funeral, such
as conducting the arrangements conference,
planning the funeral, obtaining the necessary
permits and placing obituary notices.

In this connection section 453. 2(b)(4)(iii)(C) requires that the

following explanation be given in conjunction with the price for
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the services of the funeral director and staff, if those services

cannot be declined:

This fee for our services will be added to
the total cost of the funeral arrangements
you select (This fee is already included in
our charge for direct cremations, immediate
burials, and forwarding or receiving remains)

469. Despite the seeming clarity of the foregoing

provisions the Staff Compliance Guidelines contain a considerable

amount of material on the proper interpretation of them.

at 28068-69, 28076, 28087. The principal question is whether a

provider may include in the non-declinable charge a fee for

services in addition to those described in the definition found

in section 453. (0) . The additional services might be incident

to the use of the facilities of the funeral home for the ceremony

or for viewing. To meet this problem NFDA and NSM suggested that

the Rule should permit- a non-declinable facilities fee _

addition to the non-declinable services fee. They said a failure

to permit such a fee results in consumers being misinformed,

since the charge for the use of those facilities is hidden as an

added price for other goods and services. 9 at 128; Johnson,

..-

Tr. Vol. I at 745-46, and HX-30 at 9- 10; Hahn, HX at 9. The

Rule s restriction forces consumers who do not even use such

facilities to pay for them, since the charge is included in the

prices of other goods or services. Hahn, Tr. Vol. II at 671;

Morrison, Tr. Vol. II at 771; Karklin, Tr. Vol. I at 553;

Carlson, Tr. Vol. I at 501-02; Snyder, Tr. Vol. III at 1252-53.

A strict interpretation of the meaning of " services" has also
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caused some providers to lengthen their GPL' s to include fees for

such things as the use of parking lots. Starks, Tr. Vol. II at

671.

470. It must be recognized that adoption of a rule

provision permitting a second non-declinable fee could also

result in consumers paying a facilities charge for some

facilities they did not use. It can be argued that the same

result is reached if a provider includes such charges in the

prices of other goods and services. However, a provider may

without violating the Rule add charges for the overhead incident

to the use of facilities such as a chapel , a reception room for

viewing, and a parking lot to the GPL. Indeed it appears that

the Rule in its present form would so require. Itemization of
these items would also be beneficial in the sense that a consumer

could decide not to use them.

471. Due to problems that have arisen in connection with

the non-declinable service charges, as typified by the numerous

guideline provisions and evidence presented at the hearing,

amendment of the affected Rule provisions is warranted.

..-

To meet

these needs the Commission Staff in its Final Report (R-N-1 at
168-169) recommended the following amendments:

(1) revise the definition of ' services of funeral
director and staff' in S453. 1(0) to read: The

services of funeral director and staff' are the basic
services, not included in prices of other categories in
S453. 2 (b) (4), that are furnished by a funeral provider
in arranging any funeral, such as conducting the
arrangements conference, planning the funeral , and
obtaining necessary permits. (emphasis added to
identify new language);
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(2) add the term ' basic " before the word' services
where the latter term appears in 
SS453. 2(b) (4) (iii)(C) (1) and (2) and 453. 4(b)(2) (i) (A),
so that all GPL disclosures regarding the non-
declinable service fee refer to ' basic services ' rather
than simply ' services

' ;

(3) add the phrase ' and staff' after the phrase ' use of
facilities ' to SS453. 2 (b) (4) (H) and (I), so that
providers are required to disclose the prices for use
of facilities and staff for viewing and a funeral
ceremony;

(4) replace the ' other use of facilities ' price
disclosure requirement, S453. 2(b) (4) (J), with the
specific disclosures ' use of facilities and staff
memorial service ' and' use of equipment and staff
graveside service

more
for
for

(5) add the following definitions
distinguish memorial services and
A memorial service is a ceremony

present, ' and' A funeral ceremony
body present'

to S453. 1 to
funeral ceremonies 

without the body
is a service with the

(6) add the language ' The statement shall include the
phrase " and overhead" after the word" services " if the
fee includes a charge for the recovery of the
unallocated funeral provider overhead' to the 

- -

disclosure requirements of SS453. 2(b) (4) (iii) (C) (1) and
(2) and 453. 4(b)(2)(i)(A), so that disclosures
regarding non-declinable services fees refer to ' basic
services and overhead, ' if appropriate; and

(7) add the following S453. 2(b) (4) (iii) (C) (3) to make
clear that the Rule permits only one non-declinable
fee: ' The services fee permitted by
S453. 2(b)(4)(iii)(C)(1) or (2) is the
provider fee for services, facilities
overhead permitted by this part to be
unless otherwise required by law.

only fftrmral
or unallocated
non-declinable,

472. The foregoing amendments should be adopted. They will

provide the necessary clarification of the cited provision and

better distinguish non-declinable service fees from other

charges, including those associated with the supervision of the

use of the provider s facilities. It should be noted that the
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words "placing of obituary notices " has been deleted from the

definition of non- declinable services in section 453. 1(0) becau8e

that service or cost is considered a cash advance item under

453. 1(c).

The casket price list

473. Section 453. 2(b) (2) (i) of the Rule requires funeral

providers to give a casket price list (CPL) to consumers before

showing the caskets. The casket price list may be incorporated

into the GPL at the option of the funeral director. The CPL may

be made available in various formats such as looseleaf books

brochures, or charts which display the required information in a

clear and conspicuous manner. The Rule provides that as a

minimum the CPL must contain the retail prices of all caskets and

alternative containers which do not require special ordering, and

enough information to -identify each, the effective date of the

price list, the provider s place of business, and must be

identified as a " casket price list"

474. The Staff Compliance Guidelines suggest that the CPL

should contain a description of the exterior appearance

..-

including the gauge of metal or type of wood, the exterior
trimming, and the type of fabrics or other materials used to line

the interior of the casket. According to the Guidelines a

photograph or model number alone is not considered to be a

sufficient description. 6 at 28065.

475. Unless the casket price list contains the name of the

manufacturer and the model number there is no practical way for
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consumers to compare the various caskets offered by different

funeral homes or third-party sellers of caskets. Rev.

ielewski, Tr. Vol. III at 1627, l650-53; Longmire, R- 61 at

3; Botimer, Tr. Vol. III at 1285-86; Buchanan, Tr, Vol. III at

1119. It is recognized that many consumers would not care to

know the name of the manufacturer or model number, since caskets

are frequently selected on the basis of their appearance and

apparent protective capabilities. Radovich, Tr. Vol. III at 885-

86. However, for those who want to compare the available

offerings and the prices of those offerings the information is

essential.
476. Both NFDA and NSM oppose a requirement to identify the

manufacturer and the model number on the CPL on the grounds that

record support is lacking. 9 at 210- 12. Al though they

complained of the lack of record support, they offeregno

evidence that its adoption would result in a significant increase

in costs.

477. Since the Rule permits the use of manufacturers'

brochures, pictures, and catalogs as alternatives to a specially

..-

prepared printed or typewritten price list prepafe by a

provider, there is little reason to oppose the recommended

disclosure of the manufacturer s name and model numer. That

disclosure should be of material assistance to consumers in

shopping for a casket, and perhaps more importantly, it would be

of genuine assistance to memorial societies and to those engaged

in disseminating price information to consumers. Accordingly the
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staff recommendation that section 453. 2(b) (2) (i) be amended by

the inserting the phrase, "including the casket manufacturer

name and model number for each listed casket" in the third

sentence of that section, immediately after the phrase, " enough

information to identify each, " should be adopted. Final Staff

Report, R-N-1 at 177- 178.

Modification of the affirmative disclosure provisions

General.

478. Section 353. 3 of the Rule prohibits various

misrepresentations and requires funeral providers to make a

number of specific written disclosures on the GPL and on the

statement of goods and services selected. This section of the

Rule declares it to be a deceptive act or practice for a funeral

provider to misrepresent when embalming is necessary, the

requirements for caskets for cremation, the necessity for outer

burial containers, applicable legal and cemetery requirements,

the preservative and protective capabilities of funeral goods and

services, and any cash advance charges. Each of these

prohibitions is accompanied by a corresponding preventive

..-

requirement which mandates affirmative disclosures 1fsigned to

prevent the defined deceptive act or practice.

479. A description of the Commission s reasons for adopting

these provisions and an assessment of their effects and benefits

was set forth in section II. d. of this report. Here it was

concluded that the provisions should not be deleted as

recommended by industry because of the consumer benefits they
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have and will provide in the future. As an alternative to

recision , NFDA and NSM proposed the amendment of the Rule to

permit funeral providers to make the affirmative disclosures in

whatever manner they choose. See , R- 3 at R- 6 at 78-79. Such

an amendment could well result in intentional and unintentional

confusion and misrepresentation. Aside from the formidable

enforcement problems which would result, such flexibility would

increase the risk of consumers receiving incorrect information or

no information at all. Final Staff Report, R- 1 at 181-82;

Wertheimer, Tr. Vol. III at 988; Mazis, Tr. Vol. III at 867;

Klein, Tr. Vol. II at 1066; Nelson, Tr. Vol. I at 88; Pierson, R-

1 at 3; Giesberg, Tr. Vol. III at 1148; Longmire, R- 2 at 5;

21 at 7.

The embalminq disclosures

480. The embalming provisions of the Rule are set forth in

Section 453. 5 (services provided without prior approval) and in

section 453. 3(a), which is concerned with misrepresentations.

funeral provider is prohibited from embalming for a fee without

the prior approval of the family unless the embalming is required

..-

by state or local law or unless the body will he transported out

of the state where the death occurred. 5 at 42284.

addi tional exception is provided in section 453. 5 (a) ( 3) .

Embalming is allowed, if in the exercise of due diligence the

funeral provider is unable to contact the family or authorized

representative before embalming is performed and has no reason to

believe that the family would not want embalming performed, and
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if the provider obtains subsequent approval for the procedure

after notifying the family or responsible person that it has been

performed and that a fee will be charged unless the family

selects a form of disposition, . cremation or immediate

burial, that does not require embalming.

As a preventive requirement an affirmative disclosure

informing consumers of their right to refuse to pay for embalming

performed without their permission must be included on the

contract, final bill, or other writing evidencing the buyer'

obligation. S453. 5(b).

48l. Several witnesses criticized the embalming provisions

found in section 453. 3(a) of the Rule. A state official

testified that the disclosure language implying that embalming

may be required by law is inconsistent with the laws of those

states which do not require embalming under any circumstances.

Farrow, Tr. Vol. III at 552 , 586-87. Two funeral directors

complained that the disclosure is incomplete because it does not

explain what embalming is or the nature of funeral arrangements

in which it should or should not be selected. Yurs, HX-43 at 4-

..-

5; F. Hunter, Tr. Vol. I at 799. It is an accep fact that

some consumers want to know under what circumstances it would be

appropriate to decline embalming and also want to be given the

opportunity to make such a decision. Showal ter, Tr. Vol. II at

145. Finally, since many consumers do not know that in many

cases embalming is optional, they must be advised of their right

to decline it. 2 at III- 85, Table III-54.
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482. The Commission Staff concluded that some modification

of the embalming provisions of section 453. 3 was warranted in the

interests of clarity. Thus the staff recommended:

(1) The addition at the end of S453. 3(a)(2)(ii) of the
sentence: "The phrase ' except in certain special
cases ' need not be included in this disclosure if state
or local law does not require embalming under any
circumstances. "; and

(2) The addition at the end of S453. 3(a)(l)(ii) of the
phrase: " if any, " to reflect the change in the
definitional section that state or local law may not
require embalming.

1 at 187.

The staff also recommended replacement of the word " requires " in

section 453. 5(b) with the words "may require " because embalming

may not be necessary for a viewing if refrigeration is available.

This change will also make the provision consistent with the

other embalming provisions containedniaection 453. 3(a) (2) (ii).

1 at 218.

483. Section 453. 3(a) (2) (i) of the Rule prohibits a funeral

director from representing " that a deceased person is required to

be embalmed for. . . a funeral using a sealed casket. 

. .

In adopting the prohibition against representation hat

embalming is necessary with a sealer casket , the Commission

evidently was under the impression that such a casket would

prevent the escape of offensive odors resulting from

decomposition of the unembalmed body of the deceased. Further,

in Illustration No. 3 of the Guidelines funeral directors were

advised that they should not represent that embalming was

required in circumstances in which there would be two days of
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visitation without a viewing. 6 at 2807. This Guideline

illustration is consistent with the view of a former funeral

direptor, who said that recognized methods of short- term

preservation would make embalming unnecessary for a closed casket

funeral. Reveley, Tr. Vol. III at 901.

484. There are apparently some misconceptions about the

characteristics of a sealer casket which is more properly called

a "protective casket. A protective casket is designed,

manufactured, and warranted to prevent the entrance of air, water

and other gravesite substances. A gasket of rubber or some

similar material is generally used as an interface between the

top and bottom metal casket parts. The protective casket is not

hermetically sealed, and it is designed to permit the escape of

gasses which build up inside the casket as a result of natural

processes of decomposition. The properties of this type of

casket do not necessarily eliminate the practical necessity for

embalming in the circumstances described in Illustration No. 3 of

the Guidelines. Letter, December 15, 1988, from J. Kristen

Koepeke, President General Counsel & Secretary, Hillenbrand

..-

Industries to Howard C. Raether. HX- llO.

485. Evidence of a clearer understanding of the

characteristics of a " sealer casket" is provided in the Statement
of Basis and Purpose, wherein the Commission stated that a

consumer who purchases a " sealer" casket in the mistaken belief

that it will preserve the body may pay several hundred dollars
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more than the amount charged for an ordinary casket. 5 at

42295.

486. Based on its conclusion that evidence in the record

shows that embalming is not always necessary in closed casket

fUh rals , the Commission Staff recommended that language to the

effect that embalming is unnecessary, if a sealed casket is used,

not be deleted from S453. 3(a) (2) (i) of the Rule. It did,

however, recommend that subsection (i) be reworded in the

interests of better understanding as follows:

(i) Not represent that a deceased person is
required to be embalmed for: (1) direct
cremation; (2) immediate burial; (3) a
funeral using a sealed casket; or (4) a
closed casket funeral without viewing or
visitation when refrigeration is available
and when state or local law does not require
embalming; and

Final Staff Report, _ 1 at 188.

487. There is nothing in the record which would indicate

that a protective casket has the capability of retaining or

confining odors arising from decomposition any longer than an

ordinary casket. Adoption of the staff proposed subsection

453. 3(a) (2) (i) (3) would permit funeral providera-o represent to

consumers that a sealed casket is more suitable than an ordinary

casket for a closed casket funeral. Since they are not,

subsection (3) should be deleted. The remaining staff

recommendations for modification of sections 453. 3 and 453. 5 of

the Rule should be adopted.
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(c) Caskets for cremation.

488. Section 453. 1(d) states that a casket is a rigid

container designed for the encasement of human remains and is

usually constructed of wood, metal, or like material, and

ornamented and lined with fabric. The Casket Manufacturers

Association recommended that the terms fiberglass" and "plastic"
be added to list of materials, since a significant number of

fiberglass and plastic caskets are now in use. 6 at 2.

the course of the proceeding no one objected to the proposed

change. However , for unexplained reasons the Commission Staff in

its final report recommended only the addition of the word

"fiberglass " to the list of the materials and did not approve the

inclusion of plastic in the list of materials. l at 223.

Since the term fiberglass does not include materials made of

plastic, both terms should be added to the list.

489. Section 453. 3 (b) prohibits representations that a

casket, other than an unfinished wood box, is required for

cremations. The section further requires a disclosure on the GPL

informing consumers that they may use an unfinished wood box or

..-

an alternative container made of materials like heav cardboard,
composition materials, or canvas pouches in lieu of a casket for

cremations. The term "unfinished wood box " is also used in

section 453. 4(a) (2) of the Rule. This provision requires funeral

providers to make available such wooden boxes or alternative

containers to those consumers who elect direct cremation. The

definition of the term " unfinished wood box " appears in section
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453. 1(p). There it is defined as an unornamented wooden casket

which does not have a fixed interior lining.

490. The emphasis in the Rule on the use of the term

unfinished wood box " as a form of alternative container is not

justified. Such containers are not considered to be caskets by

the industry, and they do not meet the definition of "casket" set

forth in the Rule. In fact the cost of an unfinished wood box

makes its use as an alternative container impractical. Yurs, HX-

43 at 5-6; Kroboth, Tr. Vol I at 483- 84. Moreover, there is no

need to distinguish an unfinished wood box from any other form of

alternative container. Both NFDA and NSM recommended that the

term be removed from section 453. 3(b) (2) and the disclosure

abbreviated. 9 at 229. The Commission Staff accepted that

suggestion for removal of the term while retaining the explicit

affirmative disclosure that the use of an alter ativecontainer

is permitted if there is to be a direct cremation and also the

disclosure as to the type of materials used in the construction

of such containers. 1 at 190. Although the composition of

alternative containers is defined in section 453. 1(b), it should

..-

also be included here in order to insure that consumers are aware

of the type of containers to be made available. Kroboth, Tr 

Vol. I at 480, 494-95; Springer, Tr. Vol. II at 350. The staff

proposed that section 453. 3 (b) (2) be amended to read as follows:

If you want
you can use
Alternative
can be made
composition

to arrange a direct cremation,
an alternative container.
containers encase the body and
of materials like fiberboard or
materials with or without an
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outside covering. The containers we provide
are (specify containers).

l at 190- 191.

491. The amendment of section 453. 3 (b) (2) omitted any

reference to canvas pouches. The problems posed by the inclusion

of this description of alternative container in the Rule were

fully explored in section II. b. of this report in connection

with request by the Cremation Association of North America (CANA)

for addition to the Rule of a provision specifying minimum

standards for alternative containers. The basis of this request

for a minimum standard was that many of the alternative

containers now in use and which meet the definition set forth in

section 453. 1(b) of the Rule are inadequate to permit dignified

handling of the body or to provide adequate sanitary protection

for those who must handle the container. Kroboth, Tr. Vol. I at

488; Springer, HX-40 at 5, Tr. Vol. II at 348, 352-53: Kelsey,

Tr. Vol. II at 314. Despite this evidence it was concluded that

the Commission should not prescribe a minimum standard for them.

Findings 360-361.

492. Conforming amendments should be added to r Rule

sections which make reference to alternative containers.

Subsection 453. 1 (p) which contains the definition of "unfinished
wood box " should be deleted, and the term should also be deleted

in subsections 453. 3(b)(1)(ii) and 453. 4(a)(1). The Staff also

recommended that the term " unfinished wood box " be included in
the definition of alternative container set forth in section

453. 1(b). The latter recommendation was premised on the
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assumption that no funeral providers - considered such a container

to be a casket and that the wooden box is apparently suitable for

,use as an alternative container subject to industry standards

which might preclude its use. 1 at 191. Based on all the

foregoing it is recommended that the definition of alternative

container in that section 453. 1(b) read as follows:

Alternative container . An "alternative
container " is an unfinished wood box or other
non-metal receptacle or enclosure, without
ornamentation or a fixed interior lining,
which is designed for the encasement of human
remains and which is made of fibreboard,
pressed-wood, composition or like materials,
with or without an outside covering.

rd.

The outer burial container disclosure.

493. Section 453. 3(c) (1) of the Rule declares it to be a

deceptive practice for a funeral provider to represent that state

or local laws or regulations or cemeteries requ re outer burial

containers if such is not the case. The preventive requirements

in section 453. 3 (c) (2) require complementary disclosures that in

most areas of the country outer burial containers are not

required by law or regulation. However, many -cmeteries require

the encasement of a casket in an outer burial container in order

to prevent the sinking of the ground over the grave. The

required affirmative disclosure statement must also inform

consumers that either a grave liner or a burial vault will

satisfy this type of cemetery requirement.

494. Both NSM and NFDA recommended that the outer burial

container affirmative disclosures be removed from the Rule on the
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grounds that they have been ineffectual and have not served to

reduce the purchase levels of the more expensive outer burial

containers as contrasted with the less expensive grave liners.

9 at 131- 32. Based on the conclusion that the level of

compliance has been low and evidence of continued

misrepresentation by providers of the necessity for these

containers, the provisions should be retained in the Rule. The

Staff has recommended a minor change in the wording of section

453. 3(c) (2) to permit a provider to delete the phrase:
in most areas of the country" if applicable state or local law

does not require a container for the casket. 1 at 198. This

change should be adopted.

Cash advance disclosure lanquaqe

495. Section 453. 2(b)(4)(i)(D) requires a disclosure on the

GPL to advise consumers that the prices of " cash adv nce items

providers obtain from third parties for the convenience of

consumers are not shown. The term is defined in S453. 1(c) and

embraces a variety of goods and services. Examples include

cemetery or cremation services, flowers , newspaper notices, and

..-

death certificates.

A required disclosure in this section also informs consumers

that the prices for any such items must be shown either on the

bill or on the statement of goods and services selected.

496. Section 453. 2(b) (5(i) (B) complements the foregoing by
requiring that the statement of goods and services selected must

contain an itemized list of cash advance items and must show the
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price for each. If the price for an item is not determinable at

that time, the provider must give a good faith estimate and

inform the purchaser as soon as the price has been determined and

before the final bill is paid.

497. NFDA complained that placing this disclosure on the

GPL implied that funeral directors charge for all cash advance

items. In fact they do not. Many funeral directors charge for

their purchase of only certain goods and services. Therefore,

the unqualified disclosure is misleading to consumers and unfair

to many funeral directors. 6 at 123.

498. Section 453. 3 (f) (2) further requires providers who

charge a consumer more for a cash advance item than it costs the

funeral director to disclose affirmatively that fact to the

consumer on the general price list in these words:

you for our services in buying these items.

We charge

499. NFDA urged that the cash advance affirmative

disclosure requirements be repealed, as the record has shown that

the level of purchases of cash advance items has increased since

the Rule became effective. NFDA reasoned that the increased

..-

level of purchases demonstrated that the disc losure requirement

is unnecessary for consumer protection. 6 at 72-73. Since

the price for cash advance items appears on the statement of

goods and services selected, consumers are given advance notice

of the amount of those charges, and a duplicative disclosure on

the GPL is unnecessary. Removal of the disclosure from the GPL

would be advantageous because it would eliminate some of the
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required language from the GPL. The staff concurred in this

suggestion and also in the NFDA recommendation that the language

of the affirmative disclosure prescribed in section

453. 2(b) (5) (i) (B) be changed not to require a mark-up disclosure
for items which the provider does not mark-up. Final Staff

Report , R- l at 201-202. Accordingly section 453. 2(b) (4(i) (D)

of the Rule should be deleted, and section 453. 3(f) (2) should be
amended in the manner recommended by the staff to read as

follows:

To prevent these deceptive acts or practices,
funeral providers must place the following
sentence in the itemized statement of funeral
goods and services selected, in immediate
conjunction with the list of itemized cash
advance items required by S453. 2(b) (5) (i) (B):
We charge you for our services in obtaining

or arranging for (specify cash advance
items) " if the funeral provider makes a
charge upon, or receives and retains a
rebate , commission or trade or volume
discount upon a cash advance item.

500. The Commission Staff expressed concern that the

current definition of "cash advance item " in section 453. 1(c) did

not cover the situation in which a funeral provider acts as a

condui t between a third-party seller and a consumer. - To correct

this omission the staff recommended that the definition of cash

advance item be enlarged to apply to items arranged by the

funeral director to be supplied directly to the purchaser 

whether paid for by the funeral provider or by the purchaser.

1 at 202. The record does not disclose any other reason for

the proposed change nor is there any evidence in the record to
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support or justify it. In these circumstances the additional

language should not be added.

Modification of the anti-tyinq provisions

501. The anti-tying provisions of the Rule are set forth in

section 453. 4 of the Rule. These were described in Section

II. D. 5. of this report in connection with the proposal to extend

the Rule to prevent the imposition of casket handling fees.

Section 453. successfully halted the pre-rule practice followed

by a majority of funeral providers in bundling the charges for

funeral goods and services into one or more packages, from which

a consumer was then forced to select one.
5 at 42281.

502. Funeral providers contended that the anti-tying

provisions of the Rule have not provided any benefits to

consumers and therefore should be repealed.
McChesney, HX- 12 6-

at 49-50, 52; R- 9 -at 59-60. In support of this view funeral

industry representatives argue that the provisions have not led

to significant changes in the cost or nature of the goods and

services selected by consumers who spend no less for funeral

arrangements than they did before the Rule became effective.

..-

9 at 50-60. The Commission Staff and various-cnsumer

representatives offered evidence showing that the unbundling

provision has provided both informational and pro-competiti

benef ts to consumers at minimal costs to providers.
AAP, R-

11 at 106- 114; Final Staff Report, R- 1 at 204. The issues

involved in these divergent views were discussed in section C. 
of this report.
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503. The anti-tying provisions of the Rule are essential to

its stated purpose. these provisions which give consumers
the right to purchase only the goods and services they desire,
subject to overriding legal or other requirements stated in the

Rule. Unless the Rule is to be repealed, section 453. 4 must

remain.

504. The Commission Staff recommended a modification to

section 453. 4(b) (2) (i) (B) of the Rule which now requires a
provider to place the following disclosure on the statement of

funeral goods and services given to the consumer at the

arrangements conference:

Charges are only for those items that areused. If we are required by law to use any
items, we will explain the reasons in writing
below.

After modification in the manner recommended by the staff the

quoted language would read:

Charges are only for those items that you
selected or that are required. If we are
required by law or by a cemetery or crematory
to use any items, we will explain the reasons
in writing below.

The suggested modification accomplishes its aim 'of pn iding
increased clarity and therefore should be adopted. 1 at 205.

Retention of documents.

505. Section 453. 6 of the Rule contains the recordkeeping

requirement. It is designed to facilitate and simplify

enforcement of the Rule by enabling the Commission Staff to

examine written records rather than having to conduct time-

consuming oral interviews. Copies of the price lists given to
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consumers and a copy of each statement given to consumers must be

retained for at least one year. In the case of statements the

ar begins on the date the statement is signed. The year

retention period for price lists begins on the date of their last

distribution. SBP, R- 5 at 42296.

506. The Staff has identified two problems associated with

this provision of the Rule. First, section 453. l(a) of the Rule

contains a definition of the term " accounting year This term

does not appear elsewhere in the Rule. Since it does not relate

to any provision of the Rule or to record retention, it should be

repealed. l at 223.

507. The econd problem arises from the use of the word

signed" in the Rule s statement of the retention requirement.

No other provision of the Rule requires that the statement of

goods and services selected given at the conclusion of the

arrangements conference (see S453. 2 (b) (5)) be signed by either

the funeral provider or the purchaser. The Staff explains that

one of the earlier drafts of the Rule contained a provision

requiring the provider to obtain the signature of the purchaser

on the final statement. Although that provisionwas deleted, the

complimentary provision in S453. 6 was not. In order to eliminate

this ambiguity the Commission Staff recommended that the phrase:

on which the statement was signed" be deleted and that the

following language be substituted: for at least one year from

the date of the arrangements conference. Final Staff Report, R-

l at 218-219.
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508. In view of the foregoing it is recommended that

section 453. 1(a) be deleted because it is unnecessary and that

453. 6 be amended as recommended by the staff to eliminate the

ambiguity described in the preceding finding.

Rule provisions not requirinq modification

Misrepresentation of leqal an her requirements

509. Section 453. 3(d) of the Rule prohibits provider

misrepresentations of legal or other requirements for the

purchase of certain funeral goods and services. Examples of
prohibited representations include a statement that a casket or

embalming is required for cremation or that a cemetery requires

the installation of an outer burial container when it in fact

does not do so. The preventive measures in section 453. 3(d) (2)
require a funeral provider to describe any legal or other

requirement for the purchase of goods or services. in writing 

the statement of goods and services selected which is given to

the consumer at the conclusion of the arrangements conference.

The record does not reflect the necessity of any changes in this

provision. R-N- l at 279- 80.

..-

Preservative and protective claims

510. Section 453. 3 (e) of the Rule declares it to be a

deceptive act or practice for a funeral provider to represent

that services such as embalming or funeral goods such as caskets

and outer burial containers will delay the natural decomposition

of human remains for a long or indefinite period. The section

also prohibits funeral providers from misrepresenting the
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protecti features or capability of funeral goods to protect a

body from gravesite substances.
The record does not contain any

evidence which justifies either the elimination or change in this

section of the Rule.

Comprehension of disclosures

511. Section 457. 7 of the Rule requires that all of the

disclosures required by the Rule be made in a clear and

conspicuous manner. Based on its examination of record evidence

that some persons find price lists are difficult to read and in

order to avoid the fine print problem, the Commission Staff

recommended that a provision be added to this section to provide

that the GPL required by S453. 2 (b) (4) be printed or typewritten

in at least 10 point type. 220. The proposed addition is

not supported by the record. As previously stated (Finding 464)

the provision does not remedy the problem posed by the overly

long or detailed price list or even those price lists which may

be difficult to understand. The use of price lists which do not

set forth the required disclosures in a clear or conspicuous

manner should be treated in the same manner and with the same

..-

degree of attention as any other violation of 
the:ule.

Accordingly no changes should be made in this provisi
of the

Rule.

Declaration of intent.

512. Section 453. 8 of the Rule provides that the Rule is

violated if a funeral provider engages in any unfair or deceptive

acts or practices specified in the Rule or fails to comply with
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any of the definitional or preventive practices specified in the

Rule. An exception is included in section 453. 2(a). That

sec ion provides that a funeral provider who complies with the

price disclosure provisions of 453. 2 (b) is not engaged in unfair

or deceptive acts or practices defined in section 453. 2(a).
Section 453. 8 also includes a separate and severable clause, and

the business of insurance is specifically excluded from the scope

of the Rule. The latter provision was included to make it clear

that the Rule did not apply to burial insurance sales. R-B-5 at
42286- 87. Neither the Commission Staff nor any of the interested

persons suggested changes in this provision of the Rule. See

Final Staff Report, R- 1 at 220-21.

State exemptions

513. The criteria used by the Commission in determining if

and to what extent to grant a state application for exemption

from the requirements of the Rule is set forth in section 453.

Changes in this criteria were not the subject of testimony or

discussion in this rulemaking. Accordingly there is no basis for

a recommendation for changes in them.

..-

Mandatory review and addition of a sunset provision

514. The current proceeding was conducted in compliance

with section 453. 10 of the Rule. That section required the

Commission to initiate a rulemaking proceeding four years after

the effective date of the Rule to determine if the Rule should

remain in effect unchanged or should be amended or repealed.
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Since the requirements of section 453. 10 have been met, it should

be deleted.

515. A provision included in section 453. 10 at the time the

Rule was promulgated required the Commission to make a final

decision respecting the future of the Rule within 18 months after

the commencement of the review proceeding. This provision was

repealed by the Commission effective May 5, 1989, after it became

apparent that it was impracticable to meet the specified

deadline. In taking this action the Commission amended S453.

to read as follows:

No later than four years after the effective
date of this rule, the Commission shall
initiate a rulemaking amendment proceeding
pursuant to section 18(d) (2) (b) of the FTC
Act to determine whether the Rule should be
amended or terminated.

Notice of this action was published in 54 Fed. Reg. 19359-60.

70.

516. The National Selected Morticians recommended that if

the Commission does not repeal the Rule , it should incorporate a

sunset provision which would operate to terminate the Rule on

December 31, 1990, unless good cause could be shown why it should

not be terminated on that date. NSM, R-G-3 at 56-57; R- 9 at

224-25. The Funeral Directors Services Association of Greater

Chicago supported this recommendation. 5 at 28-29.

517. The recommended sunset provision would reverse the

presumption that the properly promulgated rules of a federal

agency are presumptively valid and shift the burden of proof and

require the Commission again to justify continuance of the Rule.
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Aside from this objection there is nothing in this record which

would justify a reconsideration of all of the issues raised in

thi proceeding in view of the relatively short period of time

which would have elapsed since the conclusion of this review

proceeding. Therefore a sunset provision should not be adopted.

518. Similarly there is no justification for including a

new mandatory review provision in the Rule. As the Commission

Staff points out (R- 1 at 222), the Commission is required to

examine on a regular basis its trade regulation rules in

conformity with the Regulatory Flexibility Act (5 U. C. SS 601-

12 (1982)), and it has authority to initiate another proceeding

to review, amend, or repeal the Rule at any time it believes that

circumstances justify such action. A mandatory review provision

has the effect of requiring a review even though it may be

obvious that such a review is unnecessary. Accordingly it is

recommended that such a provision not be placed in the Rule.

III. SUMMY AND CONCLUSIONS

Conclusions of law.

1. Section 453. 10 of the Funeral Rule required the

..-

Commission to initiate the Mandatory Review proceeding pursuant

to Section 1a(d) (2) (B) of the FTC Act , (15 U. C. S57a(d) (2) (B))

which provides in pertinent part:

A substantive amendment to, or repeal of, a rule
promulgated under subsection (lB)(a)(l)(B) shall beprescribed. . . in the same manner as a rule
prescribed under such subsection.

In conformity with that section and with Rule Sl. 15 of the

Commission s Rules of Practice (16 C. R. Sl. 15) this proceeding
221



has been conducted in the same manner and in accordance with the

same standards and procedures applicable to the Commission

eral authority to prescribe rules which define with

specificity acts or practices which are unfair or deceptive acts

or practices in or affecting commerce. 15 U. C. 57a(a) (B).

2. The Funeral Rule was duly promulgated by the Federal

Trade Commission. Harry and BrYant Co. v. FTC , 726 F. 2d 993 (4th

Cir. 1984), cert denied , 469 U. S. 820 (1984). Having been duly

promulgated, there is a presumption that it is in accord with the

applicable provisions of the FTC Act and is therefore valid.

Motor Vehicle Manufacturers Association v. State Farm Mutual

Automobile Insurance Co. State Farm ), 453 U. S. 29, 42 (1983);

Atcheson, Topeka & Santa Fe Railway Co. v. Wichita Board of

Trade , 412 U. S. 800, 807-808 (1973). Accordingly any change in

the current policy established by the Funeral Rule, such as by

the adoption of a new rule or by the revocation, modification, or

amendment of the existing Rule, must be justified and

satisfactorily explained by a reasoned analysis based upon

evidence in this rulemaking record. State Farm supra at 41- 42;

..-

Center for Auto Safety v. Peck , 75l F. 2d l336, rJ3 (D.C. Cir.

1985) .

3. A decision by the Commission to modify or repeal a duly

adopted trade regulation rule may be based upon the same facts as

its original decision to issue the rule. The same evidence in

such a case would provide substantial evidence that supports both

conclusions. Consolo v. Federal Maritime Commission , 383 U.
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607, 620 (1983). A careful explanation for reaching a different

conclusion from that reached in the original proceeding must be

pro ided; and if new information is considered, the agency must

explain further why it is more persuasive than that on which the

original action was based. Public Citizen v. Steed, 733 F. 2d 93,

102 (D. C. Cir. , 1984). Even without a change in circumstances an

agency may modify or repeal a rule if its view of the public

interest has changed. Thus in Center for Auto Safety v. Peck,

supra , at 1l49, the court upheld a rule modification in which the

agency concluded that the rule had not achieved the sought for

safety goals. Modification was also upheld when the agency

concluded that the . benefits did not outweigh the costs. Center

for Science v. Dept of Treasury , 797 F2d 995, 1003 (D. C. Cir.
(1986) .

4. If it decides to continue the Funeral Rule in effect, the

Commission is not required to find that this rulemaking record

supports a continuation of each of the Rule s provisions. Thus

the Commission need not search, as NFDA and NSM contend it must

(R-M-9 at 214- 16), for substantial evidence to support the

..-

original decision to promulgate the Rule. If, on tle other hand,

this record should disclose the earlier decision was in error,

the Commission would be obliged to take corrective action.

Level of compliance

The Commission has previously announced that surveys or

quantitative studies are more persuasive than expert opinion and

anecdotal evidence, particularly with respect to prevalence or
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lack of prevalence or with respect to the balance between costs

and benefits. 38 In the preparation of the recommended decision

due regard has been given to that announcement of Commission

policy.
In the Notice of Proposed Rulemaking the Commission

inquired if there had been sufficient compliance with the Rule to

permit an accurate judgment to be made with respect to its costs

and benefits. 53 Fed. Reg. 19864, 19868. Evidence in this

record compels the conclusion that there has been insufficient

industry compliance with the Rule to permit a realistic

evaluation of its effectiveness. In the absence of evidence of a

substantial degree of compliance with the Rule by funeral

providers it is impossible to determine if the benefits of the

Rule are sufficient to justify its costs. Findings 85, 86, 88.

The most reliable survey evidence in the record shows

that while there has been a relatively high level of compliance

if the Rule provisions are considered separately, the overall

level of actual and simultaneous compliance with the Rule has

been in the area of only 36 percent. Findings 30, 37, 82, 83.

..-

Expert and anecdotal evidence of compliance provided opinions and

examples tending to establish that the level of compliance was

insufficient to permit informed judgments to be made about the

efficacy of the Rule. Findings 85, 90.

Statement of Basis and purpose, Credit Practices Rule, 49
Fed. Reg. 7740, 7742 (1984).
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Industry trade associations have made substantial

efforts to encourage funeral providers to comply with the Rule.

The e efforts have included seminars and programs to inform their

members of the Rule provisions and give instructions on

compliance (Findings 67, 68). Their efforts have not been

sufficiently successful to achieve a level of compliance

sufficient to assess the effectiveness of the Rule. The low

level of compliance with the Rule, considered as a whole, can be

attributed to several factors. Those most often mentioned

include a lack of aggressive and effective Commission enforcement

action. Finding 86. Both consumers and those to whom they most

frequently turn to for advice have displayed a woeful lack of

knowledge of the Rule requirements and of its potential benefits.

Findings 152- 153. Finally there is a reluctance on the part of

consumers to initiate -a discussion of prices with . funeral

providers. Finding 108- 110.

The role of prices in the selection process

1. Evidence in this record shows that most consumers are

unwilling, for a variety of reasons, to shop among available

..-

funeral homes on a price basis. The Commission dra not expect

the Rule to change this custom or practice. Finding 91. In

selecting a funeral home most consumers will do so on the basis

of previous experience or personal knowledge of the reputation of

the funeral provider after determining that the establishment is

conveniently located to meet their needs. Findings 96- 102.
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2. Those directors who offer low-cost funeral services have

found a ready market for their services. This shows that

sumer knowledge of the availability of lower prices will

encourage them to shop among providers. Findings 105, 106.

Price advertising by these providers and by the memorial

societies has sparked consumer interest in pricing practices and

has done much to overcome consumer reluctance to discuss costs

and to seek funeral providers who offer lower prices. Findings

106, 110- 112.

3. The anti-tying provisions of the Rule have been

successful in changing the former widely used practice of funeral

providers in offering only packages of goods and services from

which the consumer could choose. This practice had the effect of

causing consumers to purchase unwanted or unnecessary goods and

services solely because they were included in the package

selected. However, many families know the type of funeral goods

and services they want before the first visit to a funeral home.

Finding 125. This may be due to family tradition, religious

practices, or the wishes of the deceased. Rarely will the

..-

examination of a general price list at the funer home cause a

consumer to change a pre-visit decision about the type of

service. Findings 125- 132.

4. Price is not the primary criterion used in the selection

of funeral goods and services. Finding 133. The record supports

the conclusion that the overwhelming majority of consumers are

unaware of the Funeral Rule and the benefits it might provide to
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them. Findings 144- 149. However, as consumers become aware that

shopping and careful selection of a funeral provider and of

funeral goods and services will provide them with considerable

savings, price will become an important criterion in the

selection process.

Costs and benefits of the Rule.

1. The industry position that the Rule has been of no

benefit to consumers and should be repealed is based on the

belief that the Rule has not resulted in lower consumer

expenditures for consumer goods and services and that in fact

these expenditures have increased. At the same time it is the

industry contention that providers' costs have increased as a

resul t of Rule compliance. Finding 162. Consumer

representatives discount industry arguents and support retention

of the Rule because the Rule permits consumers to make informed

choices in the selection of funeral goods and services. At the

same time these representatives recognize that many of the hoped

for benefits have not been realized and that it is difficult to

determine on a quantitative basis the benefits of the Rule.

Finding 161.

2. Efforts to use the results of surveys to quantify the

costs and benefits of the Rule have achieved mixed results , and

sole reliance should not be placed upon those survey results.

Findings 164- 177. Expert opinion and anecdotal evidence must be

used to supplement the evidence provided by surveys in order to

make a realistic assessment of the effects of the Rule. Based on
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all of the evidence in the record, it is concluded that

compliance with the Rule has not resulted in significant cost

increases to consumers (Finding 176), nor has it resulted in a

significant decrease in consumer expenditures. Findings 171,

179. The Rule has probably served to reduce price escalation in

the years since it became effective. Finding 253.

3. The weight of the evidence in the record supports the

view that Rule compliance has not resulted in a significant

increase in monetary costs to the funeral industry. Findings

188- l98.

4. The non-monetary costs to funeral providers resulting

from the Rule are worthy of consideration. These costs are those

which may make more difficult the relationship between the

funeral provider and the consumer. They arise from the Rule

mandated timing of certain disclosures, which the funeral

director must make to the consumer seeking to arrange the

funeral. Findings 199-204, 207, 212, 213. First, the funeral

director must seek prior permission to embalm. The record shows

that the difficulties described by funeral directors in seeking

..-

this permission have been overstated and are ins icient to

warrant any change in this Rule requirement. Findings 205, 207,

208.

5. The second source of non-monetary costs is the Rule

requirement for price disclosures at inappropriate times and

places. Such times and places include when the body is removed

from the place of death and also during preliminary conversations
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which might be initiated at the place of death about the

- scheduling of the funeral. Findings 209-214. The position of

the funeral providers on the timing requirements for making the

price disclosures required by the Rule are supported and warrant

a modification of those provisions. The recommended

modifications are discussed in Section II. E . 1. of this report.

The results of efforts to quantify the effect of the

Rule on the purchase of funeral goods and services have been

inconclusive. Findings 225-231.

7. The Rule provision which requires funeral providers to

give price information in response to a request by telephone

(S 453. 2 (b) ( 1)) has not resulted in an increase in consumer

shopping among funeral homes. Findings 234-236. The

expenditures of 1987 purchasers who received price information by

telephone were not less than those who did not receive that

information. Finding 236. The potential benefits of this

provision will not be realized until consumers become more aware

of the Rule and of the importance of obtaining price information.

Findings 239-240.

..-

8. The record does not support the requiremen n section

453. 2(b)(1)(i) that funeral directors affirmatively disclose the

availability of price information by telephone to all those who

call a funeral home seeking information about funeral goods and

services. The forced and premature interjection of price

considerations in response to what might be a preliminary inquiry
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is offensive and provides little consumer benefit. Accordingly

it should be eliminated. Findings 241-243.

9. The record shows that the general price list is

beneficial from the standpoint of reducing expenditures if it is

received early in the funeral transaction. Findings 247, 249,

250. Unfortunately industry compliance with the Rule

requirements pertaining to both the timing and distribution of

this price list is at a relatively low level. Finding 246.

10. The record does not permit a definitive finding as to

the quantified effect of the Rule s misrepresentation provisions.

Finding 255. The Rule has not resulted in a material decrease in

the purchase of embalming services, caskets, outer burial

containers, protective (sealer) caskets , or cash advance items.

Findings 255-275.

11. Evidence i the record shows that compliance with the

Rule on the part of funeral providers has resulted in an increase

in consumer satisfaction with the funeral goods and services

purchased. Findings 276-281.

12. State officials who regulate providers of funeral goods

..-

and services and who testified at the hearings 
formly

recognized the necessity for continued governmental regulation of

the funeral industry. Findings 282-286. Although the officials

of one state believed that the lack of enforcement had made the

Rule largely ineffective, they admitted that it had provided the

impetus for more effective state regulatory efforts. Finding

283.
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13. Consumer advisors, including those providing assistance

to the elderly and the economically disadvantaged who must

arrange funerals, unanimously supported the continuation of the

Rule in effect. This support was based on their respective

conclusions that the Rule has provided some benefits to consumers

and that its potential for benefit has not been fully realized.

Findings 109- 113, 161.

Proposals for extension of the Rule

The record does not support extension of the scope of

the Rule to include operators of cemeteries or to providers of

funeral goods 2E services. Providers subject to the Rule do not

suffer any competitive disadvantage by reason of the fact that

some sellers of funeral goods or services are not covered by the

Rule. Findings 294-296.

Cemeteries commonly engage in the sale of funeral

products. This places them in direct competition with

independent monument builders who make, engrave , and install

grave monuments and markers. Finding 305. The record shows that

some cemeteries have adopted and employ unfair and restrictive

..-

business practices which hamper the sale and instaIation of

monuments by the independent monument builders or businesses not

connected with the cemetery. Findings 306, 310. 313. These

restrictive practices have a real and substantial potential for

both consumer and competitive injury. Findings 322, 323, 330,

322, 323. However, the record contains very few consumer

complaints against cemeteries. Finding 300. None of these
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involved the use of practices subject to the Rule. Mishandling

of burial arrangements is the most frequent type of consumer

complaint against cemeteries, followed by maintenance problems,

and difficulties encountered in attempting to liquidate cemetery

property. Only 55 complaints against cemeteries were received

from over 30 million AARP members in response to a recent special

solicitation for such complaints.

none related to installation fees.

Of the 55 complaints received

Findings 300, 301, 303.

Funeral providers now subject to the Rule are privately

By way of contrast many cemeteries are publicly owned,owned.

and many others are owned and operated by presumably nonprofit

religious organizations. Finding 297. Extension of the Rule to

apply to cemeteries would impose formidable jurisdiction problems

which the Commission would have to overcome in order to achieve a

uniform level of compliance. It is probable that some cemeteries

would be subject to the Rule, and others would not. Because of

this and the other considerations noted, it is concluded that

cemeteries should not be made subject to the Rule. Findings 298,

329-332.

Although evidence was received on the quetion about the

inclusion in the Rule of standards for cremation practices, it

was concluded that those issues were beyond the scope of this

rulemaking review proceeding. Finding 334. This evidence was

the subject of findings in section II. D. 3. a. of this Report.
However, no action is warranted with respect to that evidence or

findings. Finding 346.
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7. Similarly the Rule should not include standards for

alternative containers. See , section I I. D. 3 . b. of this Report.
The record shows that industry standards for these containers

have been adopted and that the majority of industry members

comply with them. Findings 355, 360, 361. The use of

unacceptable containers appears to more of a health issue than

one involving the use of unfair or undeceptive practices.

Findings 351 , 353.

There was no significant record support for exempting

pre-need sales from the scope of the Rule. Finding 381. There

is considerable evidence in the record showing that pre-need

sales are increasing at a rapid rate (Findings 364-365) and that

funeral director trade associations have been successful in

obtaining state legislation aimed at restricting competition in

the area of pre-need s les. For these reasons there we e a

number of suggestions for extension of the Rule to prohibit such

market restraints. Finding 385. However, the consideration or

adoption of additional Rule provisions prohibiting market

restraints on the pre-need sales of funeral goods and services

was determined to be beyond the scope of this rul ing.

Accordingly no conclusions respecting that subject have been

made. See , Section II. 4. of this Report and Findings 362-387.

The Commission Staff and the Pre-Arrangement Association

of America recommended the addition of a provision to the Rule

which would clearly and precisely forbid the imposition of casket

handling fees by a funeral provider in situations in which the
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consumer has made available a casket purchased from a third

party. Finding 421. Although the adoption of such a provision

might result in an increase in the non-declinable fees for the

professional services of the funeral director and staff, it would

also result in a decrease in the price paid for caskets made

available by funeral homes. Finding 425. Such an extension

would also be in furtherance of the purpose of the anti-tying

provisions of the Rule. Finding 417, 424. It is concluded that

the Staff proposed amendment to section 452. 4(b) (ii) which would

have the effect of prohibiting casket handling fees should be

adopted instead of the PAA recommended additions.

Proposed modifications of the Rule

Findings, conclusions, and recommendations regarding

proposed modifications of the Rule are set forth in Section II.

of this report and in the references cited therein. These may be

sumarized as follows:

1. The requirement for affirmative disclosure of the

availability of price information over the telephone should be

eliminated. Findings 239, 240.

..-

2. Although the record does not support ei r an abolition

of the general price list requirement or the adoption in the Rule

of a model price list, modification of certain of the Rule

provisions about the content of the GPL are warranted. These

modifications are mainly concerned with clarifying the meaning

and scope of the permissible non-declinable professional service

fee. Findings 468, 472.
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3. The record supports modification of section

453. 2(b) (2) (i) of the Rule to require that the casket price list

disclose the name of the manufacturer and the model number or

designation of the casket. Findings 473-477.

4. The Rule 0 s affirmative disclosure provisions applicable

to embalming are found in section 453. 3(a) of the Rule. The

Staff recommendations for modification of these provisions should

be adopted. In the main these modifications are aimed at more

accurate statements of circumstances in which embalming may be

required or necessary because of the provisions of law or the

type of casket or funeral service selected by the consumer.

Findings 481-487.

5. In the interests of both accuracy and clarification

changes in the definitions of "casket, " found in section 453. 1(d)

of the Rule, and the term " alternative container, " found in

section 453. 1 (b), are recommended. In the latter definition

reference to " canvas pouch" was deleted, and the term "unfinished

wood box " was added to the list of acceptable alternative

containers. The definition of " unfinished wood box " found in

section 453. 1(p) of the Rule should be deleted. Geforming

amendments should be made in other sections of the Rule.

Findings 488-492.

The affirmative disclosure requirements of the Rule

about cash advance items should be modified by deleting section

453. 2(b)(4)(i))(D) which required a lengthy disclosure statement

on the GPL, changing section 453. 2(b)(5)(i)(B) so as not to
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require a mark-up disclosure for cash advance items which the

provider does not mark-up, and by amending the disclosure

reguirement in section 453. 3(f) (2) to conform to the foregoing

changes by deleting the reference to the GPL and requiring

placement of the disclosure on the statement of goods and

services selected. Findings 499 and 500.

7. The anti-tying provisions of the Rule found in section

453. 4 (b) should be retained but modified for clarification as

suggested by the Commission Staff. Findings 503-504.

8. The definition of " accounting year " found in section

453. 1(a) should be deleted, since it is not used in the Rule.

9. The mandatory review provision of the Rule found in

section 453. 10 has been overtaken by events. It required the

Commission to initiate this review of the Rule four years after

the effective date of the Rule. In view of the applicability of

the Regulatory Flexibility Act (5 U. C. SS601- 612 to this and

other Commission trade regulation rules, a separate review

provision is no longer necessary, and nothing in this record

establishes a requirement for the inclusion of a sunset or

special review provision in the Rule. Finding 514-518.
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IV. RECOMMENDED DECISION

In view of the foregoing findings and conclusions it is

recommended that the Rule be amended to read as follows:

PART 453-FUNERA INDUSTRY PRACTICES

Sec.

453.
453.
453.
453.
453.
453.
453.
453.
453.

Definitions.
Price disclosures.
Misrepresentations.
Required purchase of funeral goods or funeral
Services provided without prior approval.
Retention of documents.
Comprehension of disclosures.
Declaration of intent.
State exemptions.

services.

Authority: 15 U. C. 57a(a); 15 U. C. 46(g); 5 U. C. 552.

5453. 1 Definitions.

(a) Alternative container . An " alternative container " is
an unfinished wood box or other non-metal receptacle or
enclosure, without ornamentation or a fixed interior lining,
which is designed for the encasement of human remains and which
is made of fiberboard, _pressed-wood, composition materials (with
or without an outside covering) or like materials. 

(b) Cash advance item . A " cash advance item" is any item of
service or merchandise described to a purchaser as a "cash
advance,

" "

accommodation,

" "

cash disbursement, " or similar term.
A cash advance item is also any item obtained from a third party
and paid for by the funeral provider on the purchaser' s behalf.
Cash advance items may include, but are not limited to, the
following items: Cemetery or crematory services; p bearers;
public transportation; clergy honoraria; flowers; muicians or
singers; nurses; obituary notices; gratuities and death
certificates.

(c) Casket . A "casket" is a rigid container which is
designed for the encasement of human remains and which is usually
constructed of wood, metal, fiberglass, plastic, or like
material, and ornamented and lined with fabric.

(d) Commission
Commission.

Commission " refers to the Federal Trade

(e) Cremation

. "

Cremation " is a heating process which
incinerates human remains.
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(f) Crematory . A " crematory " is any person, partnership or
corporation that performs cremation and sells funeral goods.

(g) 

Direct cremation . A " direct cremation " is a disposition
human remains by cremation, without formal viewing,

visitation, or ceremony with the body present.

(h) Funeral qoods

. "

Funeral goods " are the goods which are
sold or offered for sale directly to the public for use in
connection with funeral services.

( i) Funeral provider
partnership or corporation
goods and funeral services

A " funeral provider" is any
that sells or offers to sell
to the public.

person,
funeral

(j) 

Funeral services

. "

Funeral services " are any services
which may be used to care for and prepare deceased human bodies
for burial, cremation or other final disposition; and arrange,
supervise or conduct the funeral ceremony or the final
disposition of deceased human bodies.

(k) Immediate burial . An " immediate burial" is a
disposition of human remains by burial, without formal viewing,
visitation, or ceremony with the body present, except for a
graveside service.

(1) Memorial service . A "memorial service " is a ceremony
commemorating the deceased without the body present.

(m) Funeral ceremony . A "funeral ceremony " -is a ceremony
commemorating the deceased with the body present.

(n) Outer burial container . An " outer burial container" is
any container which is designed for placement in the grave around
the casket including, but not limited to, containers commonly
known as burial vaults, grave boxes , and grave liners.

(0) Person . A "person " is any individual, p&?tnership,
corporation, association, government or governmental subdivision
or agency, or other entity.

(p) 

Services of funeral director and staff . The " services
of funeral director and staff" are the basic services , not

included in prices of other categories in S453. 2(b) (4) that are

furnished by a funeral provider in arranging any funeral, such as
conducting the arrangements conference, planning the funeral, and
obtaining necessary permits.

238



S453 . 2 Price disclosures.

(a) Unfair or deceptive acts or practices In selling or
offering to sell funeral goods or funeral services to the public,
it is an unfair or deceptive act or practice for a funeral
provider to fail to furnish accurate price information disclosing
the cost to the purchaser for each of the specific funeral goods
and funeral services used in connection with the disposition of
deceased human bodies , including at least the price of embalming,
transportation of remains, use of facilities, caskets, outer
burial containers, immediate burials, or direct cremations , to
persons inquiring about the purchase of funerals. Any funeral
provider who complies with the preventive requirements in
paragraph (b) of this section is not engaged in the unfair or
deceptive acts or practices defined here.

(b) Preventive requirements . To prevent these unfair or
deceptive acts or practices, as well as the unfair or deceptive
acts or practices defined in S453. 4 (b) (1), funeral providers
must:

( 1) Telephone price disclosures Tell persons who ask by
telephone about the funeral provider s offerings or prices any
accurate information from the price lists described in paragraphs
(b) (2) through (4) of this section and any other readily
available information which reasonably answers the question.

(2) Casket price list (i) Give a printed or typewritten
price list to people w o inquire about the offerings or prices of
caskets or alternative containers. The funeral provider must
offer the list upon beginning discussion of, but in any event
before showing, caskets. The list must contain at least the
retail prices of all caskets and alternative containers offered
which do not require special ordering, enough information to
identify each, including the casket manufacturer s name and model
number , and the effective date of the price list. In lieu of a
written list , other formats, such as notebooks , brochures, or
charts may be used if they contain the same informa on as
prescribed for the printed or typewritten list, anGisplay it in
a clear and conspicuous manner. Provided however , that a
funeral provider does not have to make a casket price list
available if the funeral provider places on the general price
list, prescribed in paragraph (b) (4) of this section, the
information which is required by this paragraph.

(ii) Place on the list, however produced, the name of the
funeral provider s place of business and a caption describing the
list as a "casket price list.
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(3) Outer burial container price list (i) Give a printed
or typewritten price list to persons whQ inquire in person about
outer burial container offerings or prices. The funeral provider
must offer the list upon beginning discussion of, but in any
event before showing the containers. The list must contain at
least the retail prices of all outer burial containers offered
which do not require special ordering, enough information to
identify each container, and the effective date of the prices
listed. In lieu of a written list, the funeral provider may use
other formats, such as notebooks, brochures, or charts, if they
contain the same information as the printed or typewritten list,
and display it in a clear and conspicuous manner. 

Provided
however , that a funeral provider does not have to make an outer
burial container price list available if the funeral provider
places on the general price list , prescribed in paragraph (b) (4)
of this section, the information required by this paragraph.

(ii) place on the list, however produced, the
funeral provider' s place of business and a caption
list as an " outer burial container price list.

name of the
describing the

(4) General price list (i) Give a printed or typewritten
price list for retention to persons who inquire in person about
the prices or the selection of funeral goods or funeral services.
The funeral provider must offer the list upon beginning
discussion either of prices or of the selection of any funeral
goods or funeral services, including the overall type of service
or disposition, whichever discussion occurs first. This
requirement applies whether the discussion takes place in the
funeral home or elsewhere. Provided however , that when the
deceased is removed for transportation to the funeral home, an
in-person request at that time for authorization to embalm,
required by S453. 5(a) (2), does not, by itself, trigger the
requirement to offer the general price list if the provider in
seeking prior embalming approval discloses that embalming is not
required by law except in certain special cases, if any. Any
other discussion during that time about prices or the selection
of funeral goods or funeral services triggers the quirement to
give the consumer a general price list. This l must contain
at least the following information:

(A) The name, address, and telephone number of the funeral
provider s place of business 

(B) A caption describing the list as a "general price list" I
and
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(C) The effective date of the price list;

(ii) Include on the price list , in any order, the retail
prices (expressed either as the flat fee, or as the price per
hour, mile or other unit of computation) and the other
information specified below for at least each of the following
items , if offered for sale:

(A) Forwarding of remains to another funeral home, together
with a list of the services provided for any quoted price;

(B) Receiving remains from another funeral home , together
with a list of the services provided for any quoted price;

(C) The price range for the direct cremations offered by
the funeral provider , together with: (1) a separate price for a
direct cremation where the purchaser provides the container; (2)
separate prices for each direct cremation offered including an
alternative container; and (3) a description of the services and
container (where applicable), included in each price;

(D) The price range for the immediate burials offered by
the funeral provider, together with: (1) a separate price for an
immediate burial where the purchaser provides the casket; (2)
separate prices for each immediate burial offered including a
casket or alternative container; and (3) a description of the
services and casket or container (where applicable) included in
that price;

(E)

(F)

(G)

(H)

(I)

(J)

(K)

(L)

(M)

Transfer of remains to the funeral home;

Embalming;

Other preparation of the body;

Use of facilities and staff for viewing;

Use of facilities and staff for funeral mony;

Use of facilities and staff for memorial service;

Use of equipment and staff for graves ide service;

Use of hearse; and

Limousine.
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(iii) Include on the price list, in any order, the following
information:

(A) Either of the following:

(1) The price range for the caskets offered by the funeral
provider, together with the statement: "A complete price list
will be provided at the funeral home. ; or

(2) The prices of individual caskets, disclosed in the
manner specified by paragraph (b) (2) (i) of this section; and

(B) Either of the following:

(1) The price range for the outer burial containers offered
by the funeral provider, together with the statement: "
complete price list will be provided at the funeral home. ; or

(2) The
disclosed in
section; and

prices of individual outer burial containers,
the manner specified by paragraph (b) (3) (i) of this

(C) Either of the following:

(1) The price for the basic services of the funeral director
and staff, together with a list of the principal basic services
provided for any quoted price and, if the charge cannot be
declined by the purchaser, the statement: " This fee for our
services will be added to the total cost of the funeral
arrangements you select. (This fee is already Included in our
charges for direct cremations, immediate burials, and forwarding
or receiving remains.

)" 

Tic. statement shall include the phrase
and overhead" after the word " services" if the fee includes a

charge for the recovery of unallocated funeral provider overhead;

(2) The following statement: "Please note that a fee for
the use of our basic services is included in the "price of our
caskets. Our services include (specify). " Thestatement shall
include the phrase " and overhead" after the word " services " if

the fee includes a charge for the recovery of unallocated funeral
provider overhead. The statement must be placed on the general
price list together with casket price range , required by

paragraph (b) (4) (iii) (A) ( 1) of this section, or together with the
prices of individual caskets, required by (b) (4) (iii) (A) (2) 
this section.

(3) The services fee permitted by S453. 2(b) (4) (iii) (C) (l) 

(C) (2) is the only funeral provider fee for services, facilities
or unallocated overhead permitted by this part to be non-
declinable, unless otherwise required by law.
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(5) Statement of funeral qoods and services selected (i)
Give an itemized written statement for re ention to each person
who arranges a funeral or other disposition of human remains , at
the conclusion of the discussion of arrangements. The statement
must list at least the following information:

(A) The funeral goods and funeral services selected by that
person and the prices to be paid for each of them;

(B) Specifically itemized cash advance items. (These prices
must be given to the extent then known or reasonably
ascertainable. If the prices are not known or reasonably
ascertainable, a good faith estimate shall be given and a written
statement of the actual charges shall be provided before the
final bill is paid. ); and

(C) The total cost of the goods and services selected.

(ii) The information required by this paragraph (b) ( 5)
this section may be included on any contract , statement , or
document which the funeral provider would otherwise provide
the conclusion of discussion of arrangements.

other

(6) Other pricinq methods Funeral providers may give
persons any other price information, in any other format, in
addition to that required by paragraphs (b) (2), (3), and (4) of
this section so long as the statement required by paragraph
(b) (5) of this section is given when required by the rule.

S453 . 3 Misrepresentations.
(a) Embalminq Provisions

(1) Deceptive acts or practices . In selling or offering to
sell funeral goods or funeral services to the public , it is a
deceptive act or practice for a funeral provider to:

(i) Represent that State or local law requires at a
deceased person be embalmed when such is not the case;

(ii) Fail to disclose that embalming is not required by law
except in certain special cases, if any.

(2) Preventive requirements . To prevent these deceptive
acts or practices , as well as the unfair or deceptive acts or
practices defined in SS453. 4(b)(1) and 453. 5(2), funeral
providers must:
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(i) Not represent that a deceased person is required to be
embalmed for (1) direct cremation; (2) - immediate burial; (3) a
closed casket funeral without viewing or visitation when
refrigeration is available and when state or local law does not
require embalming; and

(ii) Place the following disclosure on the general price
list, required by S453. 2(b) (4), in immediate conjunction with the
price shown for embalming: " Except in certain special cases,
embalming is not required by law. Embalming may be necessary,
however, if you select certain funeral arrangements, such as a
funeral with viewing. If you do not want embalming, you usually
have the right to choose an arrangement which does not require
you to pay for it, such as direct cremation or immediate burial."
The phrase " except in certain special cases " need not be included

in this disclosure if state or local law does not require
embalming under any circumstances.

(b) Casket for cremation provisions

(1) Deceptive acts or practices . In selling or offering to
sell funeral goods or funeral services to the public, it is a
deceptive act or practice for a funeral provider to:

(i) Represent that State or local law requires a casket for
direct cremations;

(ii) Represent that a casket is required for directcremations. 
(2) preventive requirements . To prevent these deceptive

acts or practices, as well as the unfair or deceptive acts or
practices defined in S453. 4 (a) (1), funeral providers must place
the following disclosure in immediate conjunction with the price
range shown for direct cremations: " If you want to arrange a
direct cremation, you can use an alternative container.
Alternative containers encase the body and can be made of
materials like heavy fiberboard or composition m rials (with or

without an outside covering). The containers weprovide are
(specify containers). This disclosure only has to be placed on
the general price list if the funeral provider arranges direct
cremations.

(c) Outer burial container provisions

(1) Deceptive acts or practices . In selling or offering to
sell funeral goods and funeral services to the public, it is a
deceptive act or practice for a funeral provider to:

(i) Represent that State or local laws or regulations,
particular cemeteries, require outer burial containers when
is not the case;

such
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(ii) Fail
state law does
container.

to disclose to persons arranging funerals that
not require the purchase of an outer burial

( 2) preventive requirement . To prevent these deceptive acts
or practices, funeral providers must place the following
disclosure on the outer burial container price list , required by
S453. 2(b) (3) (ii), or, if the prices of outer burial containers
are listed on the general price list , required by S453. 2(b)(4),
in immediate conjunction with those prices: " In most areas of
the country, state or local law does not require you buy a
container to surround the casket in the grave. However, many
cemeteries require that you have such a container so that the
grave will not sink in. Either a burial vault or a grave liner
will satisfy these requirements. " The phrase " in most areas of
the country " need not be included in this disclosure if state or
local law does not require a container to surround the casket in
the grave.

(d) General provisions on leqal and cemetery requirements

(1) Deceptive acts or practices In selling or offering to
sell funeral goods or funeral services to the public , it is a
deceptive act or practice for funeral providers to represent that
Federal, state , or local laws, or particular cemeteries or
crematories, require the purchase of any funeral goods or funeral
services when such is not the case.

(2) Preventive requirements . To prevent theserleceptive
acts or practices, as well as the deceptive acts or practices
identified in SS453. 3(a)(1), 453. 3(b)(1), and 453. 3(c)(1),
funeral providers must identify and briefly describe in writing
on the statement of funeral goods and services selected (required
by S453. 2(b)(5)) any legal, cemetery, or crematory requirement
which the funeral provider represents to persons as compelling
the purchase of funeral goods or funeral services for the funeralwhich that person is arranging. 

..-

(e) provisions on
In selling or offering
to the public, it is a
provider to:

reservative and rotective value claims.
to sell funeral goods or funeral services
deceptive act or practice for a funeral

will
term

( 1) Represent that funeral
delay the natural decomposition
or indefinite time;

goods or funeral services
of human remains for a long-

(2) Represent that
features or will protect the
such is not the case.

funeral goods have protective
body from gravesite substances , when
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(f) Cash advance provisions

(1) Deceptive acts or practices In selling or offering to

sell funeral goods or funeral services to the public, it is a
deceptive act or practice for a funeral provider to:

item
when

( i) Represent that
is the same as the cost
such is not the case;

the price charged for a cash advance
to the funeral provider for the item

(ii) Fail to disclose to persons arranging funerals
that the price being charged for a cash advance item is not the
same as the cost to the funeral provider for the item when such
is the case.

(2) Preventive requirements . To prevent these deceptive
acts or practices, funeral providers must place the following
sentence in the itemized statement of goods and services
selected, in immediate conjunction with the list of itemized cash
advance items required by S453. 2(b) (5) (i) (B): "We charge you for
our services in obtaining or arranging for: (specify cash

advance items), " if the funeral provider makes a charge upon, or
receives and retains a rebate, commission or trade or volume
discount upon a cash advance item.

S453 . 4 Required purchase of funeral goods or funeral services.

(a) Casket for -cremation provis ions

(1) Unfair or deceptive acts or practices . In selling or

offering to sell funeral goods or funeral services to the public,
it is an unfair or deceptive act or practice for a funeral
provider, or a crematory, to require that a casket be purchased
for direct cremation.

(2) Preventive requirement . To prevent this unfair or
deceptive act or practice, funeral providers must 

ake an

unfinished wood box or alternative container av
able for direct

cremations, if they arrange direct cremations.

(b) Other required purchases of funeral qoods or funeral
services.

(1) Unfair or deceptive acts or practices In selling or

offering to sell funeral goods or funeral services, it is an
unfair or deceptive act or practice for a funeral provider to:

(i) Condition the furnishing of any funeral good or
funeral service to a person arranging a funeral upon the purchase
of any other funeral good or funeral service, except as required
by law or as otherwise permitted by this part.
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( ii) Charge any fee as a condition to furnishing any
funeral goods or funeral services to a person arranging a
funeral , other than the fees for:

(A) services of funeral director and staff , permitted
by S453. 2(b)(4)(iii)(C);

(B) other funeral services and funeral goods selected
by the purchaser; and

(C) other funeral goods
be purchased, as explained on the
accordance with S453. 3(d) (2).

or funeral services required to
itemized statement in

(2) Preventive requirements (i) To prevent this unfair or
deceptive act or practice, funeral providers must:

(A) Place the following disclosure in the general price
list, immediately above the prices required by SS453. 2(b)(4)(ii)
and (iii): " The goods and services shown below are those we can
provide to our customers. You may choose only the items youdesire. If legal or other requirements mean you must buy any
items you did not specifically ask for , we will explain the
reason in writing on the statement we provide describing the
funeral goods and services you selected. Provided, however
that if the charge for " services of funeral director and staff"
cannot be declined by the purchaser, the statement shall include
the sentence: "However, any funeral arrangements you select will
include a charge for our basic services" between the second and
third sentences of the statement specified above herein. The
statement shall include the phrase " and overhead" after the word
services " if the fee includes a charge for recovery of

unallocated funeral provider overhead; and

(B) Place the following disclosure in the statement of
funeral goods and services selected, required by
S453. 2(b) (5) (ii): " Charges are only for those items you selected
or that are required. If we are required by law or By a cemetery
or crematory to use any items, we will explain the reasons in
writing below.

(ii) A funeral provider shall not violate this section
by failing to comply with a request for a combination of goods or
services which would be impossible, impractical, or excessively
burdensome to provide.

S453 . 5 Services provided without prior approval.

(a)
offering
it is an
embalm a

Unfair or deceptive acts or practices. In selling or
to sell funeral goods or funeral services to the public
unfair or deceptive act or practice for any provider to
deceased human body for a fee unless:
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( 1) State or local law or regulation requires embalming in
the particular circumstances regardless of any funeral choice
which the family might make; or

(2) Prior approval for embalming (expressly so described)
has been obtained from a family member or other authorized
person; or

( 3) The funeral provider is unable to contact a family
member or other authorized person after exercising due diligence,
has no reason to believe the family does not want embalming
performed, and obtains subsequent approval for embalming already
performed (expressly so described). In seeking approval, the

funeral provider must disclose that a fee will be charged if the
family selects a funeral which requires embalming, such as a
funeral with viewing, and that no fee will be charged if the
family selects a service which does not require embalming, such
as direct cremation or immediate burial.

(b) preventive requirement . To prevent these unfair or
deceptive acts or practices, funeral providers must include on
the itemized statement of funeral goods and services selected,
required by 5453. 2(b)(5), the statement: " If you selected a
funeral which may require embalming, such as a funeral with
viewing, you may have to pay for embalming. You do not have to
pay for embalming you did not approve if you selected
arrangements such as a direct cremation or immediate burial.
we charged for embalming, we will explain why below.

5453. Retention of documents.

To prevent the unfair or deceptive acts or practices
specified in 5453. 2 and S453. 3 of this rule, funeral providers
must retain and make available for inspection by Commission
officials true and accurate copies of the price lists specified
in 5453. 2(b) (2) through (4), as applicable, for at least one year
after the date of their last distribution to customers, and a
copy of each statement of funeral goods and ser s selected, as

required by 5453. 2(b)(5), for at least one year from the date of
the arrangements conference.

5453. Comprehension of disclosures.

To prevent the unfair or deceptive acts or practices
specified in 5453. 2 through 5453. 5, funeral providers must make
all disclosures required by those sections in a clear and
conspicuous manner. Nothing shall be used in the casket price
list, other burial container price list, or the general price
list which is contrary to, inconsistent with, or in mitigation of
the information required by the Rule to be included in those
price lists.
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S453 . 8 Declaration of intent.

(a) Except as otherwise provided in S453. 2(a), it is a
violation of this rule to engage in any unfair or deceptive acts
or practices specified in this rule, or to fail to comply with
any ,of the preventive requirements specified in this rule;

(b) The provisions of this rule are separate and severable
from one another. If any provision is determined to be invalid,
it is the Commission' s intention that the remaining provisions
shall continue in effect.

(c) This rule shall not apply to the business of insurance
or to acts in the conduct thereof.

S453 . 9 State exemptions.

If, upon application to the Commission by an appropriate
State agency, the Commission determines that:

(a) There is a state requirement in effect which applies to
any transaction to which this rule applies; and

(b) That state requirement affords an overall level
protection to consumers which is as great as, or greater
the protection afforded by this rule;

then the commission s rule will not be in effect in that state to
the extent specified by the Commission in its determination, for
as long as the state administers and enforces effettively the
state requirement.

than

Presiding Officer

DATED: July 23, 1990
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APPENDIX A

ORGANIZATION OF DOCUMENTS
IN RULEMAING RECORD

ORGANIZATION OF RULEMAING RECORD

215- 66-AA

LL.

Guide to the Rulemaking Record.

Public notices (commencing with the Advance Notice of
Proposed Rulemaking), petitions, motions, etc., not
specifically referred to in other categories.

Commission staff reports , memoranda and relevant
documents assembled prior to the initiation of this
proceeding.

Additional Commission staff submissions.

Comments of funeral home operators and their employees.

Comments of cemetery and crematory operators, retail
casket sellers, and other providers of ancillary goods
or services, and their employees.

Comments of consumers.

Comments of funeral industry trade associations.

Comments of consumer and public interest organizations.

Comments of federal, state and local governmental
entities and officials.

Comments from other sources.

..-

Transcripts of the public hearings.

Documents ahd other materials accepted as exhibits at
the public hearings (Hearing Exhibits).

Written rebuttal submissions.

Final staff report to the Commission and accompanying
memoranda.

Presiding Officer s report containing recommended
decision.
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Comments on the Commission staff report and the
Presiding Officer' s report.

Submissions made in connection with oral presentations
to the Commission.

Staff summary on the two reports and of requests for
, oral presentation submitted to the Commission.

Final staff recommendation to the Commission.

pertaining to oral presentations to the
the transcript or sumary of any such

Correspondence
Commission and
presentation.
Commission promulgates Trade Regulation Rule or amendment.

Commission terminates TRR proceeding.

Statement of Basis and purpose in TRR proceeding issues.

Court documents, including pleadings, orders and
related correspondence.

..-
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APPENDIX B

FEDERA REGISTER NOTICE

The Funeral Rule and Its Statement of Basis and Purpose

47 Fed. Reg. 42260-304, September 24, 1982
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Federal Register I Vol. 47, No. 188 I F"rldV, September 24, 1982 I Rule. and-Re I"tions

fEDERAL TRADE COMMISSION

16 CfR Par 453

Trade RegulaUon Rule; Funer
In duall PrecUC88

AOENCV: Federal Trade Commbslon.
CTlON: Final Trade Regulalion Rule,

SUMMARY: The Federal Trade

Commission issues B final Rule. the
purpo.e 01 which Is to provide detaUed
mlormation about prices and le8,1
requirements to persons arranging
lunerals. The Rule will requJre
dlsclosur of itemi2ed price information.
both over the telephone and In writins:
prohibit misrepresentalion. about le8al.
cremu tory and cemetery requirements
pertaining to disposition of human
remains and prohibit certain unfair
practices. such as embalming for a fee
without prior permission or requiring
consumers to purchase caskets when
they inlend to cremate the remains. or
canditioning the purcha.a 01 any funeral

good. and .ervice. on the pura.e of
any other funeral goods and .ervlce..

Thi. notice contain. the Rule

Statement of Ba.i. and Puo.e, the text
af the Rule aad a Regulatory Anly.ls
relating to the fial rule.

EfFECTIE DATE The Rula will bocme
effective three month. after the
conclusion of Congressional review. The
Cnmmission wil publi.h a fuer nolice
01 ellective date in the Federa Regte.
ADDRESS: Reque.ts for copies of Ibe

Rule. the Statement of Ba.ia and
Purpa.e. aad the Regulstory Analysis
.hould be senl to Public Refernce
Branch. Room 130. Federal Trade
Commission. 6th Street and
Penn.ylvania Aveaue. NW. Waahiton.

C. 20580,
fOR fURTHER IHPORMIlTlON COAC'
Enca L. Summer.. Divi.ion of Service
Indu.try Prectice., Bureau of Consumer
Protection. Federe! Trade Commission.
Wa.hington. D.C. 20580 (202) 52313.
SUI'LEMENTAR INFORMATION This
Rule I. being BubmiUed 10 Ibe Congr..
for review in accordance with Setion Z1
al Ihe Federal Trade Commi.sion
Improvemenls Acl of 1980. 15 U.
57.-1. Under thel .ectlon. a Rule
become. elfective unless both House. of
Con8"'ss disapprove the Rule wilbin 90
calendar days of continuous legion
after the Rule Is .ubmillecl The pre.enl

i91ative review provision j. 8cheduled
to lermlntlte on September 30. 198
AssumlnQ that a new legislaUve review
process wil be implemenled after that
da (e. the Conumssion has delennined
thai Ihe Rule should become effective
Ihrf:e months alter the conclusion 

Congresliional review, The Commiuton
will publl.h a furlher notice 01 effective

date in the Federal Regisler as lOOn as
pos.lble thereafler.

U.I of SubJec. In 16 CF Part C5
Funerel home.. Prce disclosur.

Trade practices.
By diretin of Ihe Commi..Jon. Chairman

Miller dillentin.

Dated: September 20. 1962-

c.l M. 

nlary.

Funeral Rule Slatemenl of Basis and
Purpse and Reglalory Analysis

I, InlrduGlion

A. Need for ond Objeclives of Rule.
Arran8lng a funeral plainly invo!vee
emtJlional. religious. and other important
SOCISJ consideratIons. At the same time.
e lunersl i. more than a social ritual: it
is aJso an expensive consumer purchase.
In lacL Ihe purcha.e 01 a funeral Is Ibe
third lare.t .ingle expenditure many
consumers will ever have to make. alter
a home and a can Although funeral
co.ts .ary .ub.tantielly among funers!
home. aad among dj/erent kinds of
diapolitions and ceremonJes. price
survey. bave found the t the average
fueral. whicl include. embalmig.
viewing. . ceremony with the body
present and 8 procession to the

- cemetery followed by ground burel.

costs the canaumer between two and
the thousnd dollars. In reent years
thera ha.. been approximately 1.
milioa deaths aMually. bring the
lotal amout which consumers spend em
funersl and bural arrngemenla to over
$5.2 billon per year.

Whe the Blongement of a funeral I.
cleery an important fm&ncial

tranactiem for con.umers, it ia a unique
tranaclion. one wbose chcteristica
reduce the ability of consumers to make
calefu, informed pura.e decisions.
Decisions must olten be made while
under the emotionel strain of
bereavement. In addition. consumers
tack famllarty with the funeral
transactlcm: close to fifly perceat of aU
coruumen have never arrnged 8
funel'l belore. while another twenty-
five percent have don. .0 only once.
Further. consumers ar called upon ta
make several Importanl and potentiaUy
co.tly decsion. under tight tima
con.trint.. Within hours of death
consumerl must make arrangements to
heve the body of the decea.ed removed
lrom the place 01 death and taken 10 a
funerel home. Within at mo.t 24 10 46

additionel hours all additional decisions
musl be made concerning the fonn or
dispolilion desird.
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Under any circumstances, Biving
careful conlideralion to financial
matters whHe arranging 8 funeraJ wvuld
be dif/culL Thi. dll/culty i.
exacerbated. however. by several
practice. UJed by funeral providers

which limit the con.umer . abilily to

meke inlormed. Independenl choice..
Tbe evidence indicHles that a signifir.ant
number of funeral providers:

(1) Require that con.umers purch..e
prepecka8ed" lunerel., which may

include goods and .ervces which the

consumers would not otherwise
purchase:

(2J Mi.repre.ent. either directly or by
the f"iiure to disclose material
information: (a) that the law requir.. the

purcha.e of embRlming, a caskcl for
cremation services. or grave liners and
burial vaults; (bJ the extent to which
funeral goods and servces have a
preservative and protective value: and
IcJ thato mark-up i. beIng charged on
items 81.cn as flowers and obituary
notices. commonly termed "cash
advance" items:

(3) Require thot con.umers who wI.h
to arrange direct cremation servicRs
purchase a casket for use in those
cremutions;

(4J Embalm the body nf the decea.ed
without first obtaining .pecilic
authorization to do '0; and

(5) Relu.e to di.cu.. or lailto w.elo..
price information over the telephon..

The Commis.ion has concluded that
the.e acts and practice. are unfair or
deceplive withon the meaning of Secllan

5 of the Federe! Trode Commi.ston AeL
Section U of Ihi. Statemenl contains a
more det.lled description of the.e aCIa
and practice.. as well as a discussion nf
the frequency wllb which they occur.
Tbe rule promulgated by the
Commissloa prohibil. the.e acts and
practice8' Include. requirement.
designeo prevent their recurrence.
The rue . goal i. to lower exi.ting
barers to price competition in the
tueral market and to facilitate Inormed
con.umer choice. The rule wil help
achieve the.e goal. by ensuring that (1)
Consumers have access to suffcient
infonnetion to permillhem to make
Inormed deci.ion. about wh,ch goods
and .ervice. Ihey wi.h to purch..e: (2)
consumers are not required to purhase
goods and .crvice. which they do not
want and are not required by law 10
purhase; and (3) misrpre.enlations are
not uled to influence consumen
decisions on which goods and services

to purca.e,
Under the provl.ion. of the rule.

funeral provlden must give consumert .
written lisL pnor to any IUTBngemen'.
dlscu88ion, containing the price. or the
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Cuneral goods and servces on an
Itemized ba.is. At Ibe choice of the

'fwleral provider. separate price Usts

may al.o be used to di.clo.a the price.
of caskets and outer bural containe...
The rue elso requir. tht fura
providero.give price tnormaUon to
consumera who cell on the telepbona
and Ilk about thelerms. conditions. or
prices at wwch Iueral goods or
servces are olfered by that fuerel
home. Whne the rue reuis that price
tnormation be given to consumei' in a
relatively standardzed. Itemized forma
it in no way interferes with the ability of
fueral directors to offer their goods and
services for .ale in addilional forms
(e.

g., 

luneral packages).
To ensur that funeral consumers

have the ability to select only the goods
and .ervces they want to purchase. the
rule generally requires funeral provide..
to "unbundle" Ibe goods and .e!'ces
they offer for sale and offer them on an
itemized basis. Funeral providers may,
however, conlinue to offer "package
fuerals" for sale 8S an aJternative to
itemized purchasing. Tbe rue simply
ensure. that the consumer bas ths
ability to make an itemied s.lection.

In addition to the peneral right to
select goods and seMces on an
Individual basis, there are two ather
related provisions that concern itema
which Iueral providers often have

requird consume.. to purca... Fir

the rule requires that funeral providers
obtain express permission from a family
member or representative before
embalmng is performed. except under
epeeisl cicumstances. This requirement
is designed to en.ure that consumel' do
not heve to pey for enbalng which
they neither asked for nor wanled.
Second. the rule prohibilJ funeral
providers !rm requing that consumers
purhase a cesket for use in a dict
cremation eervce. The rule requirs

luneral providero to offer an unuUshed
wood box or other altemativa to a
traditional casket for use in this form of

direct disposition,
finally. the rule prohibits several

specifically descrbed
misrepresentations concerng legal
requiremen'" fo.bural, or crmation.

and misrepresentations aboul the
existence of mark ups on cash advance
items. To implement these prohibitiona.
the rue reqwres Iueral providei' to
include several short disclosures on the

general price list which they provide to
consumers. These disclosures limply
inform consumers of their legal rights
and purchase options.

The role also contain. a provision
which requires the Commission to slart
8 rue amendment proceeding to review
the effect and operation of the rule no

later than fow yean afer it becomes
effective. This mandatory revlew will
enable the CommiBiia to determine
whether the rue hal worked as
expect.d and wil reuJre the

Comm..ion to decie wbather the rue
Ihould be modiied or 1erled withn
eighteen monthl after the proeeding
hal started. the rue bal been
succe..fu in ltiulali price
competition by Ibal tie. the

Commillion will decida wbether rbe
rue II ltin needed In light of the
marketplece changes. Tbi. provilion
ensurl that the Commilsion will decde
whether there is a conlinoing nee for
regulation of thelunersl indultr It an
early date Ind In s proceedin open to
public participation.

This overview hal highlighted the
central elementa of the rule. VlrtusUy all
of its other provision.. including certain
definitions. are designed 10 enlure the
integrily of this disclosure Icheme and
to prohibit misrepresentation. of
malerial information, The rue
promulgaled today i. subltantiaUy more
limited than that which the Commission
originally proposed. These modificationl
are the result of the Commllion
carelul con.ideratlon of the extensive
testimony and commentl submitted on
three different acca.ion.. as well a.
Congrssionally-mandated Hmitation.
(discussed below) on the rue . .object
maUer. The Commission believe. that
this rule wil effectively curb many of
the unfair or deceptive practice.
Identified in the rulemaking record with
minimal intrsion into Iha buainess
opera tions of funeral provider

B. HislDry.of the Preeing 

December of 1912. at tha dition of the
Commil.ion. the Commssion a Bureau
of Consumer Prlection began an initial
Investigation of practces in the funoral
Industry. ' Durg tha initial
investigation. the Commission s ataff
intervewed consumers, fuera
directors. memorial society members
attorneys. state official I and others. and
also visited funeral bomes. The.e offort

ITh propo..1 ror .1I11d Inlilil InY aUtm

Itemmed &om ID intimal ltff analys8\ri
. pottnti fo.bu in th, fu1 nnwon
givm Lh, IIqul diladvantq.1 of the flnl
purlet. Wbie fl. consuma' coplaint' had

bes m:ive ,,' the 11.. th palatial fOl
conlumer injur had bM dOCmted b1 hlan
chlired by Senator PhlWp HIl1n UJ AntltJ'

..,

u Df 1M F/.ralndwtr Htnp PInlKt
,,, 5. 28/k0l lhlJ Subcmm fin Anlitlr and
MQnopaly oflh. s.na" Co DI U. Judicia,..
18th Coag zd s.... (1901Ibnn. die la
Antitrv,t on MOllly SubcQI HsanfII). nil
policy pl&l Ippro.cb to idUliI ItU of
polenuaJ c;Ulr 1nju. w... di ..ponsl 10
crilicism mad. by lb. AmlriD air Auti 
\he 1.11 1D6lh.t the Caltluian reUe to
huvlly on COn8\UlU!r coEnplalntl ,Dd coUdlly
eholt 1I1VI&! calli lot 1nV"1t8
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led the .tafl 10 conclude Ihat. mare
detailed exsmlno!tion of the industr

practice. was wamnted. The stair
made this recommendation in June. 1913,
in a 23 psge plsMing repoll to the
Commia ion.'Thl Commission
sub.equenlly Ippro\'ed . full industry.
..ide Inve.tI allon and authori:ed Ihe
u.e of compulsury procesl.

An INtial Stsff Report by the staff of
the Buteau of Consumer Protection
baled on the ;oduslr.wide
Inv..ugatlon Wal published in AUBU'
1975. In trat repor the staff
recommendod Ihat Ihe Commi...on
Initiate a rulP.raalUng proceeding
pursuant to ita au:horily under Sp'I;: onl
5 and 18 of the Fed.rai Trade
Comm",ion Act, ' The Initial Staff
Report de..:ibed prar.!ice. relating to
the purcbuso of funeral goods and
service! which may have violated
Secton 5 of Ihe Acl.

After :' IIwing the Initial Staff
Report the Commission published an

Initial /lohce of Proposed Rul.makig
Initial Notice ) on August 29. 1975, 'II

contoined Ihs text ola pro pOled rule, a
statement of the Commission s r usons
for i8SU!T it, end an invitation to
comment 'On the proposal.

Written comments an the IniUal
Notice were received through March 6.
1916. More than 9.00 separate
documents were r ceived, comprising
approX1m t.ly 2!.OO pages, Numerous
commenl. were made by individual
funeralindu,tr meraben, atate alld
nationaJ Iueraltrade a..aciaUons,

individual conlumers, consumer groups.
state relatory boards. .tale and local

government offcial., representuU\les of
,uneraJ-relsted Industres including
Dorista, cemelery operators. and casket
and ysull m.nuIscturerl, memorial
10ciel1e.. olugen, academics. and
olher irt.ted partie..

On februury ZOo 1916. Ihe final Notica

of Rul.rook,r., (" final Notice '" wa.
publi.hed by the Presiding Offcer in the
funeral proceedin. ' The Final NoUce let
aut thty dilputed i..ue. of fact to serva
a. tha focs for the public hearings on

the proposed rue, ' Public hearngs were

IDivLlicm of EVlluaUou Bulu orCoumer
PrlectiCl Un/Drf Prcuc in IhIJ FutJrallnliUltr
,4 PJanf' Report fQ tM F lJro Trod"
QJmmICn. June zg 1973.

.15 U.sc. 45 $1.

40 F' 3811175).
.41 FR "171191").
. Pror 10 Oil huri..lhl Nlnon Funcml

Dlreetor Al.alllion IObl to enjoin th he.,tnp
In ,MImi! coWi. ..U . aumber 01 produral
impropt'.llC. and Commillion action in "..r.hI or
lIa 'laMOl' IlIlhorry. Th CO denied Ihe
mlunctlQl\ ,.FDA 1T 7&-15ID. c. til
April 14, 1 81. 
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held In Ilx clUel from April zo thugh
Augull6. 1976. ' In sll. 52 dsy. o(
h.aring. were held durng which 315

- witnel8e1 pre.ented elltimony and
exhibits end were lubjecllo era...
exsmJnalion by lbe VSriOUI psrtclpellng
psrtes. The Itx hesri. prouced
14.719 peges of transcrpl snd
approximately 4,OO.additional pBgel of
exhibltB.

At the conclusion of Ihe public
heBrings. a final opportity (or
comment was offered Ihe public 10 rebut
any data or views which had prevtously

been submited inlO evidence.. Fort-
Beven separale rebuttal submissions
were fied by lbe Commission starr and

various parties to the proceeding.

Allhe conclusion of lbe public
hearing process. reorls 10 the

Commission based on the ruemaklng
record were preps red by Ihe Prsiding
Offcer. ' who made findings on Iha
issues which had been deslgnBted by

Ihe Commission (or lbe public hearis.
Bnd by lbe Commission SIBrr, ' who
analyzed lbe record evidence and mBdB
recommendations 10 lbe Commission for
finor acllon. The Presiding Offcer found
that the funBraitransaction hBs lev.rBI
charncteristica which plBce Ihe

consumer in B disBdvBntaged bBrgeinin
positon relBtive to lbe funeral director.
leave tbB consumer vulnerable to unfair
and decepllve pracllcel. and caUSB

consumers to have liltle knowledSB of
legal requiremenls, BVBilable

alternativea respecllns disposition o( the
dead. and fueral homes ' offerings and
prices. The Presidins Offce, also found
thai lome funeral providers fail 10
disclose relevent purchBse information

10 consumers while some OthBr fueral

providers affrmallvely misrepresenl

lesal. public health Bnd/or religioUJ
requirements to cuslomers. The Btaff.
after reaching simUBr concJuaiona.

'He.r1 wert beld In AtJanta, Chlcq Lo.
Anpl.. New YorX C1Iy. SealtI. .nd WullOn.

. Report or lb. Pf"l'Jdlng omcer on Prf'Hd
Trade Retion Rwe COl1minR Funel'llndu.tfY
Practca. (UI CF p.ut 4531. July 1m 'herelnlf!.r
died II " ft or thi! PN.idi Offcer
'F\erM lnUltr PracUc:.. Final Sratrhprt 10

the Federal T..d, Commillion and propoNd Tradl
Regulation Rul (11S CF Pert 4531. fWl.'I,"8
(h.re.fllr cited .. "&78 St.(f Report"

"Th.,. were IIversl !lrell of di"pwmenl
berw the Pridi Orncer end Ihe ruhunak1ns
ltafl. For .umpl.. the Pn.ldins omarl. il contrlll
10 .I.ff, found In.umclenl .Videntl of cofter
mju!' in th rWlmakin reco 10 wlrr.nl
prouJ..Uon of. roll proYtlion prohibiUna
IInauthol1l1u remoyaJ 01 rem"in.. SH Rep 01 u..
Prljd.ng Omur. .upra nolI a. II 57. n. PN.lding
Olnell ,110 concluded Ib.t NVlr.1 practice.. IUch
II reful to 1'1..18 rem'LII or requ.llna I Wlo.l
fOl CRmalton. wa,. not prn.l.nt. Illhov
lumdanU)' hlrmul wban the)' ocur 10 w.mnl
prohibition In the rul. ld. II S!l. &4. Fln.II)'. thl
PrlldiQ8 Offcer f.UIb'lllhll" wllinlumcllni

47' , ."1. . 8tj I da , S Dtembt'( .:

recommended a revised trade regula lion
rule wbich differed from the Inill.1
proposed rule In leversl respecl!.

Following publics lion 01 these rBpor:l.
the Commil8ion commenced 8 comment
period to permllthB public 10 commenl
on lbe report o( the Prsiding Offcer
Bnd lbB ItB(f. " This comment period
wes origlnBJly scheduled 10 close B(ter
60 days; however, Ihe Commislion
exlended it for 30 dBYs to arrord 
greater opportunity to commenL 12 Over

1300 .eparate comments were received
during the commenl period. To B..islthe

Commission in reviewing them. the
Commlsslon s sloff prepared a lummary.
whlcl accompanied Ihe commants to the
Commission. This 8ummary IJ
e.,entiBlly indexed the comments fied.
identifying each issue of fact. law or
policy rBised in the commenta. The
summary was mBde BVBilBble to Ihe
Commission Ba well as 10 outside
pBrties, On February Z. 1979, the
Commission s staff forwarded to the
Com",ission their filal
recommendations.

On February 27 Bnd 28. 1979. the
Commission heBrd orBI presentaUons
from selectBd ruemBking participants
who hBd been inviled to presBnt their
views directly to Ihe Commisaion BS
provided in i 1.3(1) of the Commisaion
Rules. 16 CFR 1.3(1).

On March 23. 1979. Ihe Commission
mel in open session. tentBtively
approvBd B final (unerBI rule and
directed the slalf 10 prepare the
necessary legal memoranda to
implement it. The lenlBUve final rule
adopted by the Commission was
lubslanUBlly more limited than the onB
which Ihe Commission bBd origially

proposed. It required thBt price

evidence on lha ruemuing reord lo,rnkll.
linding on tn, preyallnce at certin prctices.

indudas milrlpl'Hntalion 01 cain .dv.nc:
charx.. Itd mintprnntlUoa ollqaL pubc
hllhh. andlor I'lisJoul l'uirmentJld. II BL 13
Thl I!AIr digrd with tbi. alHl m'nl .nd
I'vilWI! thl rerd eviden In deilU in their

ort 1m StIll Repo lupm not. It 2:1-

.....

1143 FR Z6 (19781.
43 FR 3450 (1978!.

u Swnmar of PoII.Recrd Comment. on the
Funllrallnuall PrlcUcel Ru.a. J8nll1) zs '1m.

XJV-13M
It Th participant. were U.s. CanlPuman MI",

Runo; Nallonal R.lir Tllilchera AlI.oation and
American A..aciUon 01 R:lired PlIIOra National
Selected Martia_De; Inlll.!ionaJ Order of Ib,

Colden RuJII: U.s Sm1I BI..In.. Ailed_lion: N",
"ork Stall CoIWMr Prtection Boar Ct.tloa
Auocl:.tlon of Nor Amarica Amllncft for
DlLmoellc: AcUon and NlilionaJ Col of SeNor
Citizen&: Ndllon,1 Fun.,.1 DlnrlOl Auacl.llon:
Contlnlnhu Allocilll!on of funaral .nd Mlmorill
Suci.U..: N.llan.1 Funlral DlrelDn and
Mnrt!Cllna Anocl_lion: NaW' York Stale Publlo

JnlfNll Ruearch Croup: Pr-Arlns.mml
blt'nnlnl Alloci.llon or Am."",.nd CaJioml1
Citizen. Achoa Group.
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tnformation be made aVdilable over the
telephone. l1f1t funerul goods und
lervicell be sold on an mdividual uasis
enBbiing consuml.rs tu d cline good"
and services which they did not WiJnt.
that prior permiujon be obtuined for
embalming, and thai consumers not lle
required 10 purchase caskels Cur use In

cremaUon. The rule al,o included a
prOhibllion on decepl,ve claims and
representations concerning it!Qi.l and
cemetery requlremenls; liowever.
several other major provi3ions
contained in the proposeo rule welre
drupped. "

Prior 10 prumuIKution. howp,\'cr,
Congre" a""pled the r1C
lmprovement Act of 1960. Iii St!Clilln.
of lhat Acl impused . sel nf pror."dur"1
and SUbsh:llive limitation$! on. tnt
Commission s authority to promultJilte a

rule reguJ tin pr/;cticcs within the
funeral industry. I? Pror.p.durijlly, S r.tion
19Ic)i2)(A) re ulTed Ihe Commission 10
republish B ptoposed MJle in the Federal
Regilter for puultc cnmml!ul beforr. the
Commjssion L:ouJd promulYi: re a final
rule. II

Durin Iho. hialus in Ih. rulem.1king
proceed i., whir.h "lIend.rJ

CongressIonal considerali,... "'1
subsequenl eltUCfment of the
Improvements Act of 1980. a :mcond
event oCC1lrrcd which n cp. $italerJ a
revision of tho rule. In Docember of 1 79.
thB United Siaies Courl oC App""I. for
the Second Circuit issued its opinion nn
the Co. "i'lsion s trade reguJa!ion rule
concern&. . J priJr.!ices in !he p;:JpriEtRry
vocational sohool industry. " in adopting

U For exampl,. Ihe Commi .ion ..Iinlinalp.d

proyi.ion. whicl woull' nave pralululnd
unulhcriud f'!mO\l.1 of 01 reiullo.J 10 ".leuS!'
lel'IUU. '1 well IS prOVISions whil.h WOLl!t! hil,'

HI rnlncUon" I1n Ihl! mllnnl!r In wh;cl 1 :'p.r;:a
pro\' idlll' cold diliplilY ..8,ke!.. S SOCha" IJIDI.
mfra. 

IIPub A6ZSz. A4 Slat 3W1.

"Th, .Ubll.InIIVe hmlhlltiunl iml'll!u hv clinn
19(c;J!tI and IhL' mNnner in whu;h !hl' rulu r.Drrl'hml
with them, eN dU;l.lu,lIed in Potll hC), II/fra.

liThe text of Stlln I!1C j;!!(t\J. U .J$. , Ii';:.
ftOle. If.I

(2JIA) The Cunlmlnion, hf"'l)r III '"I: 111.,
fuel1l trade n!uJilllon r\1 in final f.., 111-

(i) .h.1I publun In Ih. Federl '!:'AiI'" lor public
commenl a revised \lenlon of the iunt'rijlirade
l'suJalion NJe whu:h canhun. Ihe prl1vislunll
Ipeclted In luhplrollraph fA) IInu .ubplttClgrliph (81
of p.r.grph (1 

WI.haU aUow inlf!I'UIL'd pertnn.l" .ubmU
wrtten dlla. viawi. IInd lI!1wnenl. p!;llinllG sllch
te\ise ion af Ihe funerlll trJlde rC)fulltllOn rule.
an ilig aU luch lubml1810nl puulicJ)' lVallilblr.
and

!Ii I 1N, perit Inl.relled penonl or II
.ppropn81e. 8 II"wlt! rlfpre,"nllljve' of each WOlip or
luch penon. h.'tUiR Ih. un.. or "'milur Inh'rl'
Wllh relpet Iu ludl revlSt'd verllliln of thl' funl'rltj
trde ,.R\lhon "1111, 10 prellnllheir pulUon orill/y.

l'l"rprlel'ry VUClllio",,) 8nd ttome SIu.I\'
SdlDoJl T,.de Relflilion Huln. 16 Cf Pilrl 
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the rule. Ihe Commission had defined
and descnbed the underlying unfair and
deceptive 8CtS and praclices which were
the predlcale for the final rulaln Ihe
Statemant of B..ls and Puo.s which
accompanied the rule. Within the lext of
the rue lI.e1l. the Commlsalon Includeci
only the remedial requirement. de.lgned
to prevent the unfair act. and practice.
from recurrng.

In Katharine Gibbs ScJaiJl. Inc. 

FTC. 612 F.2d 658 (2d Cit. 197)
(herelnefter Gibbs 1the Sacond CI
held thai tha Magnuson.Moss Act
requires the Commission 10 include in
the actual text of a rule e descrption 

the underlying unfair or deceptive acts
or practices which Berve 8S its basis.
The version of the Cuneral rule pending
before the Commission in 197 had been
dralted in the same manner as the
Vocational School Rule, e.. in several
provisions only the remediallanguage
was actually included In the rule.

On December 17, 1960. the
Commssion met to consider revision. oC
the proposed Cuneral rue in light oC
Section 19 oC the FTC Improvements Act
of 1960 and the Gibbs decision. AI ths
meeting. the Commission voted to
publish Cor public comment a revised
version of the Cuneral rue. The
Commssion published a notice on
January 22 1981. " which contained the
text of the revised version oC the lueral
rue and set Cort a sixty-day wrtten
comment period. The Commssion also
provldad for a rebullal penod In which
parties could respond to comments
aubmilled by other interested pares
concern the revised rue.

On July 7 and 8. 1981. tha Commission
heard oral presentations frm several
malor parctpanta In the funeral rua
procaedig." On July 22 1981. the
Commssion met.1n open ses8ion and

-S12P.z II tI
114& PH e9 (1981. Du the wrUen c:mmeat

pertod the National SeIKt.d Mortc:an ud the
N.tionaJ Funer.1 Dilol' Ind Mortcin.
Allociltioa lubmJu.d la l!it cont. I moded
luel"NSM/NFMA pnpol") I.. Coeuloo
.dOpUOD in Ueu or the nL, publilbtd iD 11'. rtd

. Th NSM/NPDMA pnpo II c!-
10 Par W(BJ(4). infro.

8'J. llitel' parte.pantJ wert N.UonaJ

Jf..1 Dilon Anoc1Uon: Hltlonll R.t1rd
T..cblrw Alloc.tiOD and Amenca Aa.Uon of
ReUr P.nOD; N.uonl fUer.1 DLr0rud
Morda Alao\aUcm NIUOfI Selecte
Mordana; Coltental "..ocallon of Fu,ra 
Memor. SoIUn: F'AtnSlmat lDtmn.nt
AIIUan af Amenca;CmalioD AnaclUon or
Hor Am.nca; New York Public InllNII R....rt
Croup: NIUonai Counc:U or Senior CJUzenl and
Conlum.r Alain Commlttea or Amlrtan. ror
OImoclLlc Acllon: Conlerce ofFunll'l Semce
Ea8m Board lnllmauon.1 Orer of 01,
Coldn RW,: New Yon Slati Funeral Dlf'ol'
AI.oclUon Conpum.n Mar Ruu Il
CoqnllJED.n Andy lrland.

approved language o(lhe funeral rule
for purposes of submilling the rule
recordkeeping requirement to (he Offce
of Mansgemenl and Budget (OMB) for
review. On Jun. 7. 198Z, OMB epproved
the recordkeeping requirement AIler
careful consideration and review or the
rulamaking record Isken as e whole, the
Com",ission has voled to promulgate a
trede regulalion rule concerning funeral
industry practices.

C. Consislency With Applicable Law.
The rueral rule I. being issued under
the authority granted the Commission by
Seclinn 18 of the FTC Act. II as limited
by Section 19 oC the FTC Improvements
Acl of 1960. " Section 18 oC the FTC Act
pennits the Comm..ion to Issue rules
defining with specificity acta or
prectices which ere unair or deceptiva
under Section 5 of the FTC Act" The
Commssion further is authonzed to
include in its rues provisions designed
to prevent the defined unait or
deceptive acts or practices, The rue
being issued today prohib1ts and
prevenls practices which are unfair.
deceptive, or both. " As such, it is within
the Commssion s authority under
Section 18 oC the FTC Act

The fueral rule, as Issued. also
complies with the restrctons imposed
by Section 19 oC the FTC Improvements
Act oC 198. Section 19(c)(1) aUows the
Commssion to expend luds to Issue

. and enforce the funeral rue only to the
extent that the rue:

(A) require. persOnA. psrtershlps. snd

corporstionA furishi soods and servces
relsting 10 /uerals to dloc.. the fee or

pric.. chered lor 8U Soo snd ..rven In
a manner preecrbe by the Commslon; s.d

(H) prohibits Or prenll .uch pene..

pererahlp.. and corporaUons from-
(I) en'l in liY misraprsentsUon;
Iii) enllsmg In liY boycolt sssin

..k1 sny thslageinlsny other penen,
p81rsbip. or corpraUon luoh goo
snd ",vlcas rala\1 10 /umlJ

(Iii) conditionis ths lushi 01 any

IUch goode or .emc8I1o 8 conaumer upon
Lh pW'.. by IUch consumer of otber IUc.

U,5 U.sc. 51.

"11 U.sc. 87. DOl..

-Sect.. 5(0/11) 0' !h f'Act ded.. unlwf
unair or dlcepoY8 lell or pncUce. it or Iffld

corrra" tbqh Irldl reguluon ru... The
Commllion bl. concluded tht II h.. jurldcUOl
over fulra prld." b8C11118 thlir bu.ln,.. it 
cr Irrl\"t CODllDtl'." For exampll. fwra
prvidll' IIU . warllY or mercandlll which I.
_lUppe in lIt,Nhll, comm.n:. WIny allO ahlp

humo remll", aac.. 1IIIe lin for ful
pW'H'. Por dl.CU.lon 0' !h.. Ind other bit.. of

thl Conulilan , jldadiction onr lutll
provid.ra 1M iii'l slarr Report 'Upt DOlle. It

4673.
MTh Commlllk)n , l'8Ionl 'or deRnlft

prlctlC.1 a. aa,ir" dtCptl\1 11' III lon In PI
Ii IAIII) inf"'.
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good. or ,ervicra; or
(iv) fumi.hing any luc:h good, or tervicu

to a con.umer lor B fee wilhoul obtaimns 11.
prior approyal or .uch conlumer.

The Commi..lon ha. revised the rul.
to ensur thsl it falls within the
sub.tantive limits imposed by Section
19. Thua. 1453.2 of the rule requires
pnce disclosures, as penniUed by
Section 19(c)(1)(A). Section 453. oC the
rule prohibits misrepresentations. al
pennilted by Section 19(c)(1)(B)(i).
Section 453.4 prohibits funer 1 providers
rrom requiring 8 casket lor crematiun or
from conditioning the furnishing of any
funeraJ goods and services upon
purcha.e of any olher funcralgood or.
funeral service. These provisIOns are
pennitted by Section 19Ic)(I)(B)(iii).
Finally. 1 453.5 of Ihe rule prohibits
funersl providers Irom embalming for a
fee without pnor approval. as permitted
by Section 19Ic)(BJ(tvJ.

D. The FUhOrol Service Induslry.-l.
The Funeral Home. In the United States
today there ere over 22.00 funeral
homes. 60.00 licensed funeral dlreclors
and embalmers, and over 40
crematories. II In recenl yeari the
number of deaths hes approacbed two
milion per year. " The ave'.b ' lnnual
number of deaths per Cuneral
establishment hes been about 94.

Actual case volume et each Cuneral

establishment vanes gratly. Vanous
Indus'I' lIsronsor studies indicate that
50% to over 75% of all funeral ;Iomes

perform I.wer than 100 funerals per
year,.

The Cunerallndustr Is generally
compos.d oC smsll businesses, One
report states that am oC all funeral
homes have fswer than seven
employees: another report found thst
42.9% oC the finns in the industry wera
individ l'prietorshlps " and thaI

"" u.sc. 871 DO..
11'81.. 13 Amrin Bluebok of Fun...1

DtreCtl 1m 5.lndUltnll Outl v. 
Carelaker or the De.d Z' 11m).

Mln 1m !bl! dfll.b rale Wall calculaled II
8J:pro",lmll.ly 80 per 1.00 or over 1,9 millon.
Public He;.lh SeMCI. U.s Dep l. of HE. 

VUe) Slit or lhe UnttdStalU Moalty. Volum
IL Part A. .1 Tabl8 '

. HfJf1n,.'f on &glauon. Df Voriou. I-;d,ra
nt:ltJ. find Their EfftJ QI Smoll BuiMU.

Beto,. UJ Subcmm. on 1M Actirill" of
/UuJo",ry Ag.ne,., of II. HDtnI SmJ/ BU81nrd

c,mm. (Part JIl. 84th CDng 2d Su I' U. 75-78

11915-1;7). !AltAdlnllo I"limen)' or 
RaltherJ Ih'Ninher dltd 81 HOt. Small
BUlin... SuXDmm. H (Jring.

"SH. '.g V, Pi A S18tlllcal Abltracl of
Funeral Sccel flcllind Figurer. 1We. D.C. EA t-
8' 3 (heNJnlher cUld II ' "11'8511IiiUcal
"b.ttlcl

.U.s DtpL orCoar119131 Counlr
BUlin.. PIUe"". II za

u 1912 ClniUl or Sliceled SeMCIlnduan.
Volt. L 117.
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mo.t 01 the rest operate as parterships
or privste corporation8, "The Industr
al,o Is characterized by low rates lor
entr and exit. " with most luneral
homes operati In local markets.
Recently. however. there bas baen a
sllghllrnd lowar the developmenl of

luneral hOIDe chains. " The largest chain
Is Servca CorporaUon InternaUonal and
the second largest Is International
Funeral Services. These fis bave
expanded by purasing existin fueral
homes around the countr. " Recently

these two fueral chaine merged.
2. Stale Licensure. The first lonnal

Instrctional programs for the American
funeral Industr began with a lew trade

schools which teught embelming.
sanitation. anatomy and other related
subjects in e program of short
duration. "Today thera ere
epproximately thirt vocational and

college level programs accredited at the
state level. The culTculum in thesa
educetional programs include.
lntrction in management priciples.
merchandising techniques. accounling,
public speaking end gref coun.eling as
well as in embalming and restoraUva
arls.

Stata regulation of the industr began
In the latter halI of the nineteenth
centur and arose due both 10 the
public s growing concern over sartation

and the eIIorts of fueral directors to

acheve greter prolellionalstatUl.
Today viruelly all slates licen.e
embalmers and or fueral diectors.
Generally. state licensing standards
require completion of a nie month to
one year vocalional traing program In

mortuary science followed by a period
of apprenticeship varyng from ons to
the yeers In length belore quellfyng to
lake the state board examiaUon.

MId. S., aJID. Blackell "PCI Lall La Lb,
Funerallndurr," 7 Q. n,,,, 01 Eccn. lld BU6.. 
Aoo It 7:.76 (1m) (btretnlner (It,d II "BiackWlU
Ilcl,

"B!ac:wellartcJI. id. II,.: C. ka1. AD
ArY1i. of the Markel Perfor=anc. of th rultal
Holft Indultr of Phil,d,iptUaI1f7J (Wb8.on
School M.BA Prjectl. VJ-o..u .157, Sa. az:r
(hereln.nU died II "KllleJ"

"konll. D.C. E.. 8. 1113 Ind Tlblt&
191918 Sla!! Report 

'llfC aole 8. It IS n. 23
185f R. Habefttein and W. Llm.n. n.Hillor

of America FuneraJ DitUn, 510 (196)
(heremafter c.lld .. '"Tr HiJtot) of Amercan
FUl'ralCircUn"

II Funeral Sece Meedn Need.

. . . 

Peopl.. (NFA papbielj, Hlua E. 1 (N. Y.J. at

"Th. HI.tory of Amerca Fualra DINUna
.upro aOI, 38, a1450L

.. 

e".. T.M. Cod. An , u-t4(8) (191);
N.M Sial. An t 51..17 (1914 Supp. Pia StlL
AN\ '410. 001) 111r8 Supp. t, VI. Codl' M-1O
(1Q'4!. Olher Illt.1 reQ\W lame COUeRO wo. SH.

a.. MonL Rn. Cod.I66Z7 (117 SuPP, J; Nor
D.kol' St.tl Board of Embalmen. "Law.. Rw...
and Rrauallol1l," RuJ. U-1()JJ (1I1Zl-

3, Trodtl AS80ciotion!. The
development of tJe funeral Industr as a
state. licenlled occupation ocurd
along with the formstlon 01 a varety of

8tate and nshonal trade associations.
The largesl of the naUonalluerallrde
associallonsls the National Funral
Dlrctol' A.sociation (NFAI with
14.00 members who conducl
approxlmalely 70% of the nallon
fuerals. .. Tbe Na tional Funeral
Dirctors and Mortciane A..ociaUon
fNMA) Is the a..ociatlon of black
lueral dictors and. witJ over 4.

members, ia the second largesl national
trade ..sociatlon. " National Selected

MorUcians (NSM) is a national trade
group with .lighliy over BO memberfis. " Unlike NFA. NSM Is an
association of funeral home finns and
nollndivtdual fueral directors"

Another naUonaltrade grup I. the
Order of the Golden Rule (OGR) with
140 membel'. " A number of smaller
organizlioll serving limited

membersllps also exiaL Two examples
are the Jewish Funeral Dlreclors
AuociaUon (/FA) and the 
Arangement Intermenl Association of
America (PIMJ. /FA has
approximately ZO members. " and 
ho. approximately 700 members
dedicaled 10 the promotion and sales of
the pre-fianced luneral." In addiUon to
these national trada ..sociaUons. aU
states except Alaska have fuerellrde
associations. In all but one of these
state.. membership In the stal.
association brig. concurnt
membership In NFA.

State and national fuerall1d.
aesociaUone provld. a wid. ran. of
servc alo membertewslellers.
jourals. national and regonal meetigs,
inlonn.Uonal and educslional program.
consultants, and the collection of
slalislicalinormaUon. A number 

trade ..scelations also bave enacted
codes of ethics which sel fort conduct
wlUch is considered 10 be
unprofessional

"5t HOUSmaJl BUlin", Submm. H rin,.
(Port /I). .upm nal. 3Q II 1M (lellimDny of H.

Raether). HFA h.n apparently dO\bled It.
membenhip .inee 1938 The HJtlor 01 Amrican
P\I Dit1 .up'" aote 3& .t a..

.. 

HOUMft Smll Bu.;nN6 ,Subcmilt HNrlll'
(Port lVI. .upra nole 30 I' :u (Itlti, 01 

MJU". ExeclJr.. NFMA,
MTh, Amrica BJue Bok of Pu,ra Dim

rn 1'1177,
-Th, Hi.lo" of Amert '\uteral D1rUn

,upro nail 31 It

.. A.ric: DJUt Bo of Fuer D1\orw 786
t'I18-71I.

It Am.rk DIu. Bok o( !\.ral Dtlo 778
(191&-71).

.. Se PIA"" Comm.nl CD Revile Rull. X \'77.

eI'
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4. Pre-need Sal.slnduslry. This
.egment of the fuersl industry Is
Involved In the pr:motlon and sale of
luneral-related goods and services prior
to the tlm. of duth. In this type of

arrangemen paymenl i. made 10 lb.
funeral seller in advanc. of death and
the particular goods and services
selected by the buyer are specifed In a
pre-need contrBct. " Pre-need plans 
marketed by insurance companle..
funeral homes. and cam.lery opera tON
of cemetery lots, vauJta. monumenta.
and cryts.

/mm.diole Disposition Companies.
In some aras of the countr. imediate
disposition companies compete with ful
service funeral homes. These companies
provitle a B.ngle serv.c&-recl
disposItion of human remains by
crmntion. They g nerally do not
provide facilUes for viewing the body or
conducting 8ervices. nor do these
comp.,nies attempt to sell merchandJse
!Such HI caskets or services such H.8

emhalming. ImmediatB disposition
companies orrer the servce of picking
up the body. deUvsring II to the
crematory and returning the ashes. The
disposition lee in 1977 wae generally
less than $3.

G. Memorial Socielie.. Memorial
socip.tiel are non profjt consumer
cooporatlves orgsnized for the puro..
of provtdin information and ...islance

to their membel' concerning fueral
arrangemenls. They do not .ell fuera
goods and .ervices. Soma not only
provtde information on funeral
a"engements 10 thair membel'. but also
enter into agrements with cooperating
morticiane to obtain .peclfied servce.
lor their membel' al prien determed
in advance. II The major orgarzaUoa
reprasentig the 140 member .0cleUa.
and over 50,00 indivtdual membars In
the UnllBd es is the Continentsl
AssoclaUof Funeral and Memorial
S"cieti s rCAFS). These sociaUea are

stafred priariy by volunteers and pay
operati expen.e. from membership

"The IIlIer rD,,. be aa huhviduaJ fUl.tal bam.
wh. nLati .peWic ptepaid &JnllCmeati 'Ntt
COI\Wfel' or. company which IPKal. li
ttiJns prepaJd fuera contracl.. Du Lb.
ruJmalU pr"ac1na Ut. ..Ue,. or p
Iwer,j IfT.menta hnl been I.nerlll,
repre,enled b,. 01, Pr.Ar1nllemunllnterm.DI
Auociation of Amerca (PLA). which putcip.ted

II an mlere.ted par under Setion 1.3(d)(3) of Lb i
RHJea of P'CUC8. SH 8 n.tfJJy PI Prwl
IdrntiYin1"uII of Flct. O.. Rebult 01
PlA. X-a Th. "II" 01 fu.r&. contlcta ,,* II.
broker bel..an buy.n and coperauna hmal
heme.. SH P. 8\tJar. E:rec Vln Pt... F\era

"I)' Plana. lne. D. C. SLmt.

''l8 Siaft Report ,lJpra Doll 8. al a2
II Sn Hudbo for Funer&l and Memoal

&xlllll" D.C. Ex 39. al U-1 and Appe 
Colu. E,uc. Sic., CA Tx 14.2-10.
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f... (ulually 55 10 $15). contrbution I
and baquell.. fudrai.ing even I. and

Lntere.t on reserve fuda. II
E. The Funeral Con.umer. Perbap. the

mOlllmportanl elemenlln
understanding tho naill of tho

probleml which hava ar.en In tha
fueral market la a ' thoroug
understandi of the fueral conlume..
the person called upon 10 mae the 
arementa for bural or crmation of
a .pous. parnt. chld. other relative or
frend. The 8Iangemenl of e fueral I.
often every expensive transaction. In
197. annual payment. by con.umers to
funeral homes Bnd crema:oriel
exceeded $3.4 bilion." A variely 01
related expenditures such as cemetery
charges. flowers and obituc1ry notices
represenled an additional expenditure
of approximalely 51.8 bil!ion. bringing
the tctal amount which consumers spent
on fueral related expenses to an

e.timaled 55.2 billion. " Reducing these
numbers to a more personal balis. the
average expenditure lor a funeral was
approximately 52360.

Despile the magntude 01 the financial
commitment consumers are called upon
to make In arrang a fueral, .everal
factorslimil their ability 10 mala a
carefully con.idered deci.ion. The
fuerallransaction i. one with which

most consumers 81' unCamiiar. Studies
.how that over 5091 of the adult
population, although having aUended
prior fueral.. have never been called

upon to 8Iange one. Yel another 2591 

the adull population have only aranged
one prior fueral." Thus. close to the.

II/d. '
II u.s. Dep l. tit COlNerc. 1977 U. lnduatr

O\tiook with PrjlcUOft te I . II 4U1.
II SH 1V18 SitU R,pen. ,upro not. 8. It 3

whlcb 11,1' relltlc! dul''l,quaJ 10" Pe' 
or Ippxitlly Sl.8 b11oa per )'111.

M/d.
11M. SlMi. A CompanIOn ot J(owllr:. ell

Opinlonl of lb. Fuaenl1nchstr H.ld by Urbn 
Run ConlWDlrs-i C.ntr.l NI!W York 5111. 38 
(Tlble 31 Qan. 1mJ. V1 Anoth" 1W'1Y by Dr.
Ricb Ktlab eammllioa,d by Ibe rr 'tiff.
10U aJII fllWa: 48'" of thl re'podenu had
alvlr b.fOl mad. hue,aJ Irranlrntnta anotb
28 onl)' ODC4 blla",. C.c. Ex. .z. Tabl. 

Chreinttr died II "Ka1sb SUJey ). n, .vidtet
fler .boweth" mUll conlumln. IYID tholl wao
have an fu.,l.. I.ck kaowltd lbout
prcel aDd 1 ,ll'qu.meDt.. Fo, u&apl.. in onl

lW'ty 01 p8 who bid U'aqld hutTll&. '1"
did 001 know ,ItVllh. 1.,,1 reuimeu fo,
ambt1m. 5H Mlt)land CUiZru CoDlWfll
CounlL D.C. Ex. :18. 111-2 SimulIl)'. il I 19&
D,n)'. '" of tb. re.poad.nIIIIW. no lelpol
wbea IIbd whal the &Vlragl pnC8 of I huaraj WII
m \bll: cam.wuty. An Iyen tull ptrcnll", Q1'
Int no re.pen.. whan IIkld Wbll lbt nltlon
avlrlf pnca of . fueraJ .n. 58 R. Fwloa.

AUJII.. of II" AnIlf"CtJ Plbic ToWG lMtl La
l).th and Idl.oUry 8511 1. Olblr .urIY' I!tO
,uPpol1lb, conclu'lon lb'1 con.wnlrtllc.
knowlNgI .boul fuerllll.",lmlnt.. SM. ..

,..

Dr. C. Cou,lI..pun. Suo Ex 1. Til Z37""IIW'I)'
0140 p'rtODl.bowILinl. 1uoW'led81 01 wb'l

fourl of the population Is either wholly
inexperienced. or bas had only one such
experience. Unlike lome tranlaclians
where con.umen wi hIve repeat
encounlers with lellers In the
markelplace. the fueral con.umer
purase decilion. aNI orten once.in..a-
liellma decisioll. or extrmely
inequent ones.

In any transaction where con.umera
without lubstantial experience are
called upon to make pura.e decision.
which carr with them substantial price
taRs. the pOlentiallor abuse exists.
Olher characlenstics of the funeral
consumer exacerbate Lhis potential ror
markelplace problems. As discussed
helow, the Iwo most important of Ihe.e
characteristics are the time"frame in
whicb consume must act and the
psychologicsl stale of the persons who
must make these important decisions.

While there is no such th a. an
average" or " typical" funeral

consumer, .ome general fmdig. can be

made on their menial and emotional
slale. Often the fueral con.umer is
grel.strcken. partcularly where a close
relative or friend i. Involved: shock and
confusion also allend such a dealh.
Research by experts in the field suggests
that may consumers reel guil with
re.pect 10 the deceased, and view the
funeral as the final opportunity 10 "
righl" by the deceased." Others nOled
the characteristics of deperlency and
suggestibility following a death. "While
fueral purhasers are far frm helples..
such emolional strain. make carefuJ.
ralional deci.ions lar more diffcult than
In Ihe typical cOllumer purase. In DO
other.ltu.tion is a consumer called
upon to make decisions aboul .uch an

COntUtu.. ful' or wbt aJttm.auv.1 11Il; M.
Sr.waU 1x 80W3I'na)'111 of 138111ponul
ahoWi .,aual lack cf lrowlldp Ibout fwltltI by
pubU'J.

"Su. .... Ribbl !. Crltmn. lnJtr
Cgnlwlllt. Tx 64 Silllr J. Cooran. T.. 7%O
Dr, M. Blu.bond.Lens . Au , Prf. of
AnWcpoiog, Rulien Unlv.. Tx Z37%; ,. Hamoa.
N,w York miniler. T' 46: P. Le,II.. Calitcrnl
min.let, D..12.. 5H oJ,o W. Brown. OhiO

Allom.)' Central. 1Z-q: Dr, M. Btwn Th.
AltHud.. an Ructlon. of. Umltd Sampl. of

Soulb Did. Couaty Rllid.ntl Towan hnlraJ
Arralntt D.C. b. 11. 1118 (brtln,fler alld

II "Blum SNdy Pw' Ptlip.. n, COIl 

Dyi A Sooiollctl AnIIYli. of Fwr.1
ExpendJha 17 SoaJ Prbleu 413(117),
V!!).

MThe IlIdmony 011XJ1 duulbn Ihl
hyprtug.ubILif) '' oJ be..,ed 1n1V&11, .nd

1blllllnd,nC' to rely on Ut. fu.,al dlctor. SH.

g.. 

Dr. N. HUDIphry. P,,;ldeat of the C.lifom
ChMp11f of lbe N.Uot\1 AnOClihon of Sai.1
Workef' D.C. u. . .1 Cr. C. W.h. p.yc1Ilrll
plych"nllY11. So\llhlm CalioPl. hydloln.lytlc

tnlllMI. T. 1H81: Dr. I. Qul 8enohll Profeuor.
Unin"lIfY of W..h1g1on Sdool ot Nvalnli T.
529 faUn I. (;!Jdt. II WeLu. .nd C. P"ku. 71"
Flfft YtG of B'/''Tl1lInr lOt (1V15JJ: R, Eblhna.

T....
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expensive purchaee under such diffcult
emolional C!rCUIlltances.

The need to make prompl deci.lons
about removing the body of the
deceased from th. place of dealh and
.electing the form of disposition 10 be

employad also lerva to distiguish this
trun'8clion frm olher consumer
transaclion.. Whe.. the arranger selecll
diect crmation or immediate buraL

fmal disposition Iypicaly occu within
24 hour of death. Even In the more
Iraditional funeral selling. involving
viewing and ceremony, the necessary
decisions .til mllst be made under tight
time Itnclures, nonnaJly 24-8 hours
fram d..lh. " Comparison shoppin by'
consumers is nol impos it)le under these
circumstances-indeed, one goal of the
role is 10 laciltale th.lype of .hopping

even at Ihe point or need. But under any
objective evaluation. comparison
.hopping is rendered substantially mora
diffcull.

Perhaps Ihe most crilical decision
which a bereaved consumer must make,
and Ihe decision with the tightest lima
ItrctW'es, is whom to contact to remove
Ihe body from the place or death. The
evidence shows thai once a funersl
home bas been given posseuion of th.
body. rarely. il ever. will a con.umer
move that body to anolher fuer.l homa
in the .ame community.61 ThUs. in many

.ituations, a consumer may be called
upon 10 seleci a funeral home on
exlremely short notice, wholly
une"pecledly:The consumer ha. no l1a
to plan or to arrnge finance.. or to put
tha purase off unlila better !ime.
the hom. selecled does nol ofler the
partcuar goods or aervices de.ird by

111f th m.torUy of cu.. . pe 8la
lwaJ \I .CCCll)ed by Inothr pel'on. IDOII
mqUl/lTty . member of th im11. famy. Dr. R.
m.eI wtU FWWII Serr ArtNd.1 Suny. D.
Ex %8 (Mflinlier cUld II "Black.IU SWty
Inllarl)' ,-oLht pll' 'Ck.n, unapt.
weN Hepted by ODe Of pll" 

w.re rumben of \h im.lt flm.) W'.
,uppert frm Lh. tMmily membeR may belp 
.rrlftna , fwmlleu d1fh:wt. oter mUlbt of
th UneQlf f.lffy .,1I.I, 10 be unde mlo of
tho 181 ,motional .traaw nthll diNdvlnUl",
II the pittOn WIth pnm l'.polbitJ lot
ml)uft thl Irnngetf' dtioft.

-$eYlul of t.l IW liked COWD whr
thlY di ftot "1b.C, UO bcfOl ma .
der:la101' 1:uffc:.nl Um w.. dted by 30" or UI
,"podenll in Onl"" D.C. Ea. 6S II A--J. 2'" tn

anoLb ICohel' CONWM QulttLN Porm A.
C'. EA. JQ, '1 A-t (heniz.fter cited I' 

SW''Y J. ud btl'a 1 UllDtJ (Dc. Ex

11. II 47!.
II 8.. R. H.rmr. 8d maba. CA5. 

Cllifom... SIIII! Pol)', U.. D. C. EA 7. I' !I D. Con.
r""lifol"' rw'fnllndUlU1 "!I' NPNH1tlti .. X..

1U; I. BoWfLIJ' 'n, Amrlcaa Fun.ral &2
Ip.perblu. Id, 19M). tn adc1lion. I taml, illik.l,
10 bltn I Vlry (rilgtle lIol1onaJ 1111110 tbll\l
few hou .lIef dulb IQ thi Iny problem 
locilfl". or mo'tn,1J1 bo)' can caUH IdditiOMI
anullh.
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th conowner, e..eDtloUy all OptiODl
h.ve been foreclo.ed.

11"... the fuera lraction
pO.lel.ea lome unue charcteritic.
whlcb diferentiate It fr mo. if Dol
all ather collumer Irllactlol\ Th.
combintion Dlemotlona .Ir....lack of
experience, lack 01 inonntioD an tit
tie .trctu. re.ulioln the furel
conaumer bein very .uaeptlble to
lnuenc frm the fueral d!clor
edvice and counseL II

In the aectlon. wbJ 10Dow, the
.peefic unlall and deceptive practice.

which the Commission ha lound to

occur In this merkel wil be dJscu..ed
togelier wi1h an analyois of the Rule

provi,ions adopted by tha Comml..lon
10 address them.

Il The Rule Provisions

A. Section 453. Price Disclosutr,
Section 453.2(a) ollie Nle dermes as an
unfair act or practic. the failure of 8

funeral provider to fuh inlormalion
dJsclosing tha cost to tha purchaser for
each of lIe specific fuer.1 goods and
fueral servces usad in cOMeclion with
the disposition 01 daceased human
bodJes. There is substantial evidence In
the ruemakln record that fueral
providers have frequently Isiled to
provide conswners with sufficient
InformaUon about the prices 01 fueral
soodo and services. Tha recurd shows
that /ueral providars generally do not

advertise prices, usuaUy do not provide
prica inormaUon over thlLelephone,
and usuaUy do not provide consumers
with information an the price otopecilic
I18ms of fueral mercandise and
servtces As we discuss below, ths lack
01 information. paricularly with reopecl

10 price.. reotrcts tha consumer . abilty
to maka an inormed choice Sld Impairs
the effcient operation of the luneral .

marke Tha rue io designed tn adcis.
these problell by requirig luneral

providers 10 sive conawnars tha
(nfonntion necessar for them 10 mae
an Informed purasa decision.

1. Unfair AC/3 or Prctices, Section
453.2 II bein issued pLluant to the
Conusslon s authority under SeUonl 5
and 18 of tha Faderal Trade Commllion
Acl to proscrbe unair scta or practicel.
Section 18(a)(1) of the f'C Actotates:

The Commtnlon may pre.trbe . . . run
whch defls with opecltfly .cto or prlcUceo
which li unal1 or deceptJve aetJ or
practlc.I In or affectlna CDIM,rc (wtthn the
",eeni 01 

. . . 

SeCUOD S(s)(I)).

In December 01198, the Conusslon
prepered s formal .tatement analyzln
the legal basis for the exercse of Ita
SecUon 5 con.umer unalrnesl

Jursdiction. That dacwnen prepared in

.. 

s.. lul and Icxtulnyll\ not. sa up,

. No. 1"0 V, Sep,,

. ;

Z4. l

relpou to 8 requul frm tbe SeD81e
Coer Commnee, " reviewed the

Comm..lon . prior exercise oOts
unf.lmess IUl.wctloa, and clarified the
crteria und.r which th authorlly 
be exerded In the futu.

Conlumer Inlur II the fOC of the
con.um.r unelrness doctre. In Ita
receDt It.tement, the Conu..lon
ob..ned thaC

Un'Ulti ..um inlur II th pri
loco 01 tho FT Ac . . ' . By iloell 
be ,umd,at to W8t&Dt IS findl of

unlaimell.
. . . The independenl nature or the

conlum.r injur crHenon do.. n'al IDean thai
every conlumer injury i. legally "uNatt,
however. To IUIU(y 8 flndlnjf or unl.(rell
!.e injur mUit uliafy Ihree te'lIlt mu,l be
lub'llnU,I; It mUla nOI be oUlweted by any
countervaili beefiLi to cOlUum.n or
competition that the prachce proClIl and 
musl be an Injur th. t COnlWt8f' thllmaelvl.
could Dot rtltonably have Ivoided-

Earll.r arlcula lions of the consumer
unf.irness doctre have .Iso focsed
on whether "public policy" condemnd
the practice in question. "1n Ita
December, 1980 Ilatemen the
Commillion .tated that II rellel on
public policy to help II a..e58 whather a
parcuar form of conduct doe. in facl
tend to harm consumers.

2. The Unavoilability of Prcs
InformatiDn.-a. Pm,s A.dverU,ing. The

. org.ni.ed funeral industry h..

hisloncally opposed prioa advertling:

indeed. the fil NFDA code of ethics
adapted In 1884 included a provisloD
which prohibltad newspaper
edverti.ins. '" Moreover, .tat.

US..1MlIrr to Ih. Comml5l01L frm che
Hanorlbll! Wedell H. Pard .lid UI, HODbJ. Jonn
C. Dlnfort ColIer Subcomm. SeMI. Com
on Cotr SdID Ind Ttlnadon Uun. 13.
1111.

II Sn L.Uer froll the CormuLo 10 Ib
Hoorbl. WtlU H. For and th, Honoble John
C. Canforth (Orc 11. 19.1..1 fhe 1ffllf dlld.
Coaullia Untlirt" StllerDftl"). 58 a/IO

HMlDn CDtftion 87 P. e. tO (188).

. Sn Co=uion Urll.imeu SCLlRmu. rJ,
-s. "tI.1fJly FT Y. K- p, K.ppJ Br.. Z I U.s,

3G 313(193): St.lemenl 01 Ba". .nd f'o.8'.

Tr.d8 Jl,wUOD Rull' for th. "'""Dca of Unlulr
or DeupUn AdYIIIIQ8 lKi Llb.J1n or Ci,,.I111
It Reil!uoD 10 th "11th Huard of Smldng 
Fn &g, W4 a. (HICM) (hllmu CUed.1
CJ8lfUI RWe SBPt. All SII!lIlndultr.. 01 
Inc., 7S f" 4I11te1; FT v. Sp ,
Hutchloa Co 40 U.s z:3, J4a. 1111r21
IdUn, CIRUIII Rul. SDPJ. 51ellmnl o( BoIiI 
Puo.. PrIlUon at ConlWZ ' Oallal ad
Delta"" to hd &,. wc la (1WSt, Spies'"

tA. M rr W.",1 (1815). olrd in pe 14 F.
18 (7t C'. 11t8): Sllll!lIQr oIBatil aD Puse
Ad..e1118Ln of Opbthllme Go &A SeCl.. 43
hd, R." Z3J. Z4 (1878) p.1A cUed II
""y..IIIINII SBP"

. s. 'n, HJ81D1 of Amria hMr.1 DirKIII,.
lupra nole31 II 471t7tL
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leR!8Jatures were enCOUtCtRcd by the

lndultry 10 enact Itlltut s or reRWat10Da
prohibiting price adveru:;,r.g, '- The
National Funeral Dlrecton t\asoclatlon
(NFDA) and it. state oUiliatel
condemned price advr.rtJlin;r In thir
codes 01 ethics. Two 01 Ine rea.OD. cited
for the prohibilion were explained by
NFA' , ExecuUve Director in 198'

. . . Said fueral direCtor adverUllng dOtI
Dol crille new marketl or expand old on... II
doe. not lower Ihe COl , tiu, " un.i" 10 the

public. AI be.L it .hitt. ih mlUk r Dr help.
firm. maintain thalr portion thereof. NfA
h.. mDte lb.n on member In mn.t
communiliel How COin it comply with the
DbltlCIIVl.1 Ollis COnsntul1n IInd ' silfel;uard
the cummon inl:!rl':\u of it" f:l'rnbf:r. " by
rU:JlcrinH: cumpeti11\' e W III'"r:

Prcu ads PUI the tmph.. i. on prit.1!

dj.reglirdng the mo.t Impnrlant vsll!!!s IInd
inner meaning of Ibe funeral .Knd the fW1eraJ
duector . rol. in American Society.

HistOricalJy, fuDerol pro\' iders have
not enseged In price advertising. This
trsdition has continued despite the

elimination of most forma! rcstraints. In
19t, the NFDA settled an antitrusrsuit
broushl by the Deportment of Ju.tice
and .sreed 10 ,elram from enioroing
pruvilliuns against advettisir :.. :' , Dwn
code of ethics and disconh:I:I
affilatiQn with fttale asso:: . :lunb .h:l:

d similar relJtrictionlt In heir own
coJes. 70 Moat 81181(::1 have eliminated
legal pror.,:ldtion$ on price advertising 
funerals. 

.., .

tfover, 10 the extent Ihat
ony ,uoj: . 1010Uy h.n tNlbful
ad\, rCisilo :: ere dedrJ)' \'iulaUve of
Ihe (jr:a &)11: .o. :;'

"ner ''I'' 'SII. there r rrains strong
,.nlln:.n. throughoullhe Industr
asauUtt priCp. 3dYert:s;il . "he opposition
to price adv.rtising expr..led by many
indu'lry leaders durg lbe ruem-ki

3 suggests that ccnside, able pel!r
pI . .ureilxIIS 10 discourage price
.':'erli. " EveD in the ab..nca 01

'" A. relly ...1m rw .I,IH .tiU hid
",b.ow\O I'rolUbittoni CD ptle. IdYllttlln. and rOU
mo,. hid bwden A!.tMclluft OD it. Sd 1V1a
Idf R. 6upm DOit i. .14Z8 nn1I

.. . ,. 

AnUlrwllUd Monopoi, Subcmm.
'g.. lupm nOli &. .1 Z4 Sr..b etbica

prollpuo 01 pret Id.."Ullnll htVl been (ou
in othar col..1. 10 violat. \h. PT Ac Sf....
E)'t!IJI......1 SS, ,upra nOle 66

l'UNIted Sialel y, National FIII Dtre
A,, n. 1" Trade RII', Rl!p. (CC) 72.5:jE.. WI
1i61.

Bal" Y. SIIIt Bur of Al1zoa. 013 U.s.-
1'1f
tls.... S. WII11\ T,...ur. NmA.

MiI ..chUHIt fu.,.! auectar, T- 01.. A.
Hornb... Prlldenl. Fu.llnl DllOn Semc..

'\"

0 01 er-lilt OUc., b. t4 ,. CWT Pr
N.w Yan. FDA. Th \.'"; N, Cteene, mlmblf.
VIr,uni. 8crd nl Funer.1 OltKln" and Embahn....
".. U. l84 C SWIrl DI,b'tt Cov.mor of
Pann.yh,.ntl FDA. T.. 1,,DS; I, CUl.ch. OUn01l8&111
Bond 01 E.en. fi :D2A R, etlin lot
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ronnal re,tralnta. the ruemakg record
lndicat.. only a ,maU amount or price
advertalng In a rew areaa of tho
countr. "

b. Falium Ia Discla.. Prce. for
Individual 118m.. Moat consume.. do
nol have Inonna on on ca,la when they
go to th. fueral home to make
errengementa. " Even altha fueral
home. however. many consume.. do nol
receive detaUed price inormtion
becauae of tho pridD method which
prevaU In the industr.

Stali.tlca frm fueral trde
associationa demonstrate that over half
of aU fueral providara uae aome form of

package or lump-aum pricin. "Two
varia bans of packagi ara "unt" .
pricing. In which a consumer ia quoted a

mlln&sing edtor at Mortu Management. Tx 
L. Peake, pa.t .. Cron FDA. rx 570 A.
Mamar. Pr... PeMly!vana PeA. Tx I%. 88

'ISH lB18 Staff Repo ,,,pr note a. It 8S 41:-
413.

. Due 10 tht .ba'DeI 01 priCi .dv.l1in and 01.
I,ck 01 prmol& uptrlanu, mo COftUZ.1' do aot
hAY' prior knowlq..bout th prien chrgee
.ilher by parcu huera ham.. ar by fw.ra
home. l.n.raUy. CoS d!1C..ioo in SIC.l1on liE)
,upra. For I"aml.. on lurlY 1h0W Owt
COnIW!UIN ' ..Umle. ot the price for I Itlda
.dul' f1 ro 1r..13 '0 110. Muia
CUiulU Cowa.r Co D.C. Ex 30 It a. r.. .. ooalod y IIUlII .1U. 6f ,.,.
Blackw.U . ToWL AI'* Anitu roworr
Dolh on f',ra. at l'II' VI'71b
cited U "Ickol6 ToWk"
FW'Il. mo.1 CODldo ftot 8811P1c prk

In!Qmutin bIlot' chOOin . !u,,1 bOIlL 1D
KIm. iDl&l. CODlWf f.U tht um coutrtJ
pretl &h frm .,lti.COlDpADVt pzce
Wort1rm Se Dal. II IupralD 0- intu
CGUID .Itlpte to lit pr l.onbo 
I8rpba but bad dI.ully ID dol .. U
di.... ID 

-.. 

UIAII2JI. I/ BuilD"'
1D\a1t CO.u'1' 'iml, do DO tI Ia pt 

CNontiOlWI..d. th chll. fw hoZD 01
th. bUll 011..... othlh pr Bo. olli
mort impat flC(OfllN ioUoa ID
COv,n:rs ..ar nptiti ttc 01 
oIlI.OI ..o_1I furo -_UY.
aDd rtawad.UO of frDd B1U SI.
'UpI DOte 58. '1, I& .tu an tht.
IDloritJ (II") of COWZ a1..d, kn whl
""oJ 11 IIry ""uI oalD II. _'.1.
d..1h

Floly. 1D oil 11.... pri..I1""...1a
"'Inut In cboo.U1 . fu.MlI hom .. Us tb 
wbm 1I..1a OIy .. f1uodilD il
001l1y.

"tm Statiltlca Abltnct1U DO 31. II 
rapproxitely 655 11 prid aD . UDI or bH!
b"i.l. S. aJMJ Statemnl 01 R. CohIl bee
Sell. CA D.C. Ex 30 ., Z2 (bin
cUId II "Ca St.tlmlDl' (186 ft. copu.
by I5lnvtU. Ca.ket eo 1Dd1C8te thi"" oI8n
use ant rmdn and '" UN bl-uNl): a. BtopDi. florid. CoWD Sen1At AtL Stml.
App. A. al 4 (Floridl nry in 11114 rOl thi aa
01 fu d10J ue uU or bt.u1 pr.

Th. wldllpread !.1 01 ptu:up prdD 1I pa,
.xp1aed by lb. inchl'tr' , belial \hI II " .impl"
for toWZt. 10 VA" th11t 1I...i. far IwIII
dilon 10 \1 In dli8rm pr1ct.. ud thi II
en.bl..lv.ra dilon 10 mL. fu tndUloDa
"".r,l. lvaJJtbJI I.' low,r ;Jr1ca. Tb ...rt
ben.fitJ &I ditC.a iD d.la1 il th tlX!. infra
DIAH3I1d).

.ingle price ror a complete package of
goods and 8ervices. and "bi.uni I
pricing, In which ths caskell. priced
separately from tha other gooda a
aervces. Under the unit pricing .yatem.
the fueral provider quote. a .ingle

prica for a packge of aervlcea.
mercandlae Ind faciliUea which he or
ahe baa pre-aelected for the consumer.
Thua. a $120 fueral may include
transport !be remaln embalmin
and other prepara on. e caeket. use of
the fuera home facil ea for one dey of
viewi. a ceremony. uso of automotive
equipmen the aervicaa of the fueral
director. e guest book and
acknowledgment cerds. Th. key featura
of the unit pricing .cheme ia that all of
theae goods and servcea ora par of a

pre-aeJected package for which there Is
e fIXed price: none of the componenta Is
priced Aeparately, The bl-unlt mathod is
.imilar, except that the cost of the
casket is aeparate. Where either method
ia used. it is usuaUy impollible for
consu.'Te.. to learn the coal of any of the
individual components of the fueral

packaga and to aelecllndJvidualitema
after conaiderigtheir relative coste.

Under either form of package pricig.

a .igncent number of fueral diecto..
wil not reduce the package price if any
servicea or mercandJse are unwented.
or unuaed. 

TO While aome Induatr

membe.. reduce the price lf the buyer
does not wan I a part of the package.

"56.. I.'.. CllUomJ. PuI,.1 Direor
A"oc.Uori LA. Ex. 23 ('IUIY of m furalctrs m'.I.d il.1 11 ptt do nol dtect di
""bolmil oi,,, _th. ..m.. .. dodlnr
N1xl'ylYonll _or. 11 ,uz w.
Holm Crn fuera diNta. 1'x U.181; R.
"Lckl). Pr.. Alabam. thin of fu.ra hl'mn.1I
A-146 .14. SII.y. c:ed th1 no crit iI
"n tor dedmll limen L Sper. DII'\Jr.

CaCAC. Tx 719: C. 5&"1& CA CoaaulDf1
Acon Pr T. eo fe 0110 fuaNl ham.. m&
DO prC8 Nd1iDD &118 of Aramu. Offce of the
AUom C.ill1, Ftll Sw'U . """0.12. .1 W
(3% of 10t mpoltil WOd ftl mak. price
rtUOII fordlcJintd ..cu D,lIwU8 Diy. of
CoIWDef Afirs PN.. Rell... V1 I.mal
deOft .re gt,, but do DOl Nnect uvi 
fu.,1 diC1orl. ChON Staltmern. supr notl 7S
.1 .u (20 01.1 of 101 mpodttl re lorII mmb.adi or f.dlUIn tb d.dn'l wanl
SH aJlO BlukweJl 5w. ,upr DOle .5 (3.", af

the coftumm """,,I' .IN red to Pd' for
..nice. whlcb wy cUd Il WIII).

n Sf. tlg.. SI.te of ArkeDl' Ofce of the
AIIoY GcenL PWl SurlY. V1l%,.t W
rn oul o( 10t ft. prde d1unrt rot lIu..d
IteM'I: DehiWlr. Dhl'. of Ccnaer AB.lrs 
01 the Fur..,allrdu.tr In Dellw.r.. V1D- .1 Z
115 ouillf Z5 fi. .Uo. pr.djUltme.l. fnr
dtred 1I'1T' H. CoLn 511ft 8d of Embatrn
.nd PW!erlll D:non of Knru)'. Tr 

H..re Pe)'lv'rUll fw d1lur. Tx 13.181: J.
kerr. Se'

)'.

.... Kenluc FDA. 'r. :J
COAIL PrL, MlchIS.D FDA. TJI 377: F. W.llerman
Pr... lndi.n. FDA. Tx MI N. GrteN. ownr of
VUse hI.,.1 ham.. TII14,1M: I. Altm.yer. W..,
Vlrgl h.ner.1 Ulf"or, Tx 11.17 B. Hlu(;h.
PeM.yluni.1 fu..r.1 dilO'. Tx 1%.53 A. LeU.
1IU101"W'.,.1 d.ctor, r..W5.
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even tho", funeral dicto.. who do glv.
credits upon requa.1 u8uaIJy do not

disclose 10 ""nawne... prior 10 mak a
puruas decialon. their op on 10

decline 8Irvic.. for a reduc on In
prtce.

In addiUon. aurey. Indicate thai

consumen are often unawar of the
rane of gods which .re theora coy
available. For example. a number of
sureys on the ruemakJTecord ahow
thai fuersl directo.. do not dJaplay

their leeat expensive CIsketa In the
..me .electlon room as their higher
priced unt.. "The evidence also ahowa
Ihat when .uch merchandise i. not
diaplayed, consume.. usuelly are
unaware that it is available and usuany
do not eak .bout it."

Furher, while some funer.l providers
do quote prices on e mora detailed
hasis. " many of them aupply auch
inormation only after the purchaain
decialona have been mede. in the form
of an it.mized agrement or hilL n In

"Wh. NFtM IDd NSM IPPaNt!y n!c0d
O\e ril of th C'tUW!er to ,et a crw! for an
LUwet.d Itr= t1y do lUl .ugt Ib.t .",en
erlt. be di.cJOI.d aW.rm'Uv.ly an in .dvlA
58 T. c.ri WnIrIJ Co'" NrA. VI.1 II
NSM Code of lWei D.C. Ex. zo "''' o..d
Cuidel nbmHtld to Lhe Comm"lon b, .!'lt auJo
tnde lNOt) in 198 WIN .!mJJary "qu onlb.luer di!or . obUliltiOD to wacae .ll
.v.llabl. Cftt iA advanc 01 1f puba..
dldioa.

Seeral fuml dirors t8lufied tb.1 they wU
rtu th. pl'U ror Wlw.nted illmll,eked but
thai tbly_d,. not In/em ccnlwnl,. of th option.
s.. II.

,.. 

1". ,, ""e. Yifie tu..1 d!ctor. Tx
14.&8 r. Flu. ,rsld. New Mexico fura dJr.
Tx IZ R. er. ExeCUtlq.Dior. lJll FDA.
1121-8 So Hi ",yl."' f1U'
dllor. 11 H. Bu.. Pr.. """"11
bofOf ..oroJ 

...... 

pla 11 II R.
JOMJa. fura d1ror. Tx'iuu

".s ..,. eoentJ of M.m. mc.1Jtf0
.11 ( th 01 1111 fwurtlll1mn f.l1ed to di,
1.lIt u.pe cull FT Sw of pUD
PI.. II li Do";'" .1 Colum VI .t 'alII
oul 0138 hm bom ci DOl dllpll)' 

..-.. -..

-s._.. mG, Ex , (N. ). .,a lo.tol
U7 ro- ony ,....Ii 11.. "'pt bo
caakel. ol. LI tbOM d.p!eyed 0I, ., of th ZI
.&ked If e)1 1'''lJftv, wu IvaUble).
, . A 117 am of ru1 bom.. tncaln tht
28" 01 tSUO hu IIcJud ID il rnll
IDvolve. amLla:t for ofpr md ",GIth
huera WI pr:.d oa a trWI1 bull. S. tm
SlIli.t1 Ablr II noli n. II &6 7f. &I N.

8Th. ,.bODl of ...mll.tll" wb 
Itemtztloc f? ony thllwm. prC8
lnoJ'IiOZ JIeD "'I 1.. ti, of IIlMl..n...,.uo do DOl rpca)' dUl1t
a;nuum be Clv.n It.mJ pfca tnorti
btfcn tbl1 d4dt wlut to buy. $N, .... N..Jft Stat, Boar 01 Morary Sd.DC Rule 7'.):
Any pe Ilqe In Lb. pnu:tica of momw

lCenc .h. at rI. tirN fu raJ lM" CI
mada. compU, 8 .pt'!1c lIemitioa of th cMrp
which wi bt mad. for such . IL"
lempbell addtr): NIt Yon. Stelll o.ll 
H..lth Ru.. ,.a.ll.j: . 'Every no 
punU8nt 10 lcJe J4' . . .h,ll fu al Illi

fura alT.mtU1U aJ made for lb. ta an
dJ.po.IUon cll.e boy of I drc.!M pcrt

' . .
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lach CAlles. the conlumer egrees to buy
e.ch Item. but II .111 not given the

prices aS80ciated wHh each it:m at Lhe

- time he or .ha mUll decide whelher or
not to buy it.

(c) Failure to Di.cla.e Price, O\'er the
relephone. The time conltrelntl In
.rrunglng'. funeral after a death ha.
occurrad maka it dlffcull for con.um...
to g.1 price inormation beCore choosing
a Cuneral home. The inUal call to a
Cuneral provider to pick up the body 

Iha dece..ed from tha place of death
necessarily must occur within .eversl
hau.. of death. Thu.. in m.ny in.tance..
at lea.1 where de.th h.. not been
ilnlicipated. all eCCorta to get price

informat1on mUdt occur in an eXlremely
short time span.

Under theae circum.tance.. thc
gathering of price informaUon by
telephone may often con.tltute the only
prlicticaJ way in which price infonnation
can be obtained beCore a fueral

provider i. .elected. '" The record
reveals. however. that Cuneral providers

oCten fail to provide prica inCurmation
over Iha lelephone when a.ked.
Individual con.umer. and con.umer
groups complained about diffculties
thay had experieilced when they called
a funeral home and alkad about co.t..
Conlumer sr\lPI and .tate offciall In
numerous .tate. reported .ub.tanUal
resi.tance or fiat refu..I. when they

an ilemd UJI or lb, ..rvlee. and m andlae to
he CWTahed." (emphlli. .ddedt, Virginla Bord 01
fun.,i Direor' and Emb.lmera Anlele XVlL
P&nsrlpb 3.. "'Eve IUllnl"rvice licft

. . .

.IuU fuml.h 10 the pa)' conf!lcUng for .ucn

fUM..1 ilrrmentl ollJ.,imfl IUel,

IUffm.nu tJlW mad" If IUch part be pr..nt
. . . I wrlten Itlize .tattlllni of any Ind aU
eI.,.I.." (empil..i. Idded).

U Of COUt may COftWf do nol tr 10 set
prn IIfonlUon by telephClI\ prior to c.oo'iA .
fun.,1 bOl. 5H dllCllion It nour 7&, '!/m. And
It i. ,...onlb18 to beliaYl! thll fuerl diRton who
re.. to prodl prce inomlbon -hm ....d. u
dilC.1I 1f tlXled acmpanytl\ note. 
IN nal bk.ly 10 vahmtnr th wormaUa""

. s.. '-B.. L PrtL WuhngtOD con.wnr.
n63 ,. P8 tn. Florid. COruVJIf. IJ153 Ftnd IWno. conlVJer. Tx f& E. Shethln.
DI.tncl of CowabJa coumer. Tx ,t.ee; 1.MacD NKTAlAA. Tx 287. A11O .ever.1
mtmr1aJ IOIt re.elltlttll died co'/Wupetn 01 un..fW Itllmptl to obllia
inlormnon by th lelehoo & Knpp. Pm
MIIII Solry 01 MluapoJitin WI.hh1RtDf 11C- 1. ToJ1J'lr. Pr.. 81ackwk MemoraJ
So'Iy. X-1-A

A nwnber of funenl d1 lad lntr
a..d.. tllUOld thi thl ,...on hmlfaJ dll'cto

coid nol 11\' IEiormaUon on, lb. 1.I.phonl WII

thl wc lnonUoo would be contu.l""
mJ8Jllldlnll' .nd dKlPUV', $H, ..,,, C. Ua/tn81.
former Pr.. NFMA fi ,o.m; H. May... 

Olcllboru Funer.1 OiNCars "..oci.bon. Tx&M
A.. 1AakIIL fW.r.1 director. s. aJ,Q NFA po.t.
Ilrd Comau XJV-6 1/11

attempled 10 Esther price dah, by
hdephone for 8urey pUrp08P.S. u

After Ihe recurd WIJ closed in this
proceedif1K, data became ttY8ilHtJle
which .ugge,ted lbat only a ,mall
percentage of fueral directol' refulle to
answer requests for price infonnalion
over th. telephone. "Tha data .eemed
to .ugge.t aither Ih.t tha finding. of the

.ludie. contained In the reevrd wero In

errr. or Ih.t funeral diretol' had
.ub.tamially changed Iheir pracUcee.

After a thorough reviewal tha data. and
. preeentation oC dlCfering .tArr opininn..

the Commission decided not to reopen
the record to Include tha da ta. " The

Ms., 8.. D. Htukln.. O.lnn.". PllmJlY"tlnil
n 01 iWJr81.nd M.:monl ScIII;lfL T IJ,O&

1. Specr. Dil?ctor, Ctliolfll CAe. TA 7.11' 180 R.
Nuoff, Oil'clor or In","UleaUon. SlAte "emporury
Comm n en UVing CoIII.ad Ih" Ecnomy, T.\ 3%1
finv"UtjAlnr pONed I' COIlI'U11f cwlllril for ,nee
InI Nlhon bul fu.ral homr. !'fudJ; M.
EJelitein, IIl0mry. New Yor City Ufp , 01
CanllU"" Affulra, Tx 15311hn. 01 '''01''1
mortnnl ,...IJM WOld nOI provld. price
Wormluln R. Poler, EaIlUU Dln:IDI, New
York Sllle (;0A1U PrllCion Bd.. T.. 3M (loW1d
price LnonnUon il "!'ly linn on the telephone):
NYPlRC '(N. !. al Z IlaaUmon, 01 8. KtOnJl
r!lean ualta) IfWlbJrd. of .b.ty ru.ral
home. eoilfd refuNd or weN un::prliu when
lI..d ror Itca iniormUon): Indian. PIRC Repos.
A Dealb j" the Family, VJ- .1 1: MMin. PIKe. u.
C-140 III of: O. Matthew MtlryJllftd Ciliz,,",
Canlum f.oL Tx H.05 S. o.,noWltUt.
Dll'lor. MinMlObi Offce qf Con.urn.. !WrVlcu
Tx 3123;:-1; I Brown Alloe. Direlur, CIlI4tr for
Co"","", "Hili" of 11\ Univl'ity 01 Wiln.la
Exlen'lun. 't 43C.
" On ptilibl. f.clu inOuencl1\ tb. fUM'r.1
dieclClt: ' relpola11 Ihe adviet V"" by roA'
Cene,,1 Counlfilo ita "'Ie 1I(f1 1" Usl fual
direclorl nOI cup.rule wiUl ny pnCt lU",ey.

durng th. PlndDcyof Iht! Cummiuto"
nim.a:tt pr,clhq. NYPG EA. 3 (N. " Whl.
Ihll IIltvlce .ppenrtJ). .ffe-t.u reUl on wrtten
pn'" 'II"Y"'" 5wlt Re .up nul. U. ,,;s
34. 111 afrec1 OD IIltpho. P:K requnl. " cl..r
bel.'l: it wod ftr D8C1nl, b8 .pparenl to th
funeral direto fhlilb. question. we pa 01.
pnce '1a.,.

-11 111,, th .lla, " pan 01 an OfI'rinll 
Inl.nded 10 fJCII.W' thl! impal of had.I'IUon
rWn, bt8i1n work on an implct w_MiUn b8..11D
'Ilidy ''' BLS'' I. n. BLS wa. nlll inl to bI pa
at ,hr rullklng ftrc bul WII rollM indtd 10
pduu p,..n& data whJch cold he I& u a bul
fur eomp&n With a fulun Itady IQ be nonctL'Cld
.lll1lnl 1\1. had lone into effec. Th. .Iwi, wu e
I\rvllY 01. natioaaJ mail pan.1 01 COfI
8Ikln lor inlorUon lbollut. thlt lhy bad
IIr..njt 11 the Ia.r year.ne d_la Inilrui WI'
dl181d by Muk.1 'aeu III tndtfadltnl
cOftl'Jt.nr, alDn with Coillion ItIt &ad
Inlormartou we. coUec by M.,t Facllo Du IQ
vnrioll dela)'. il tb OneJ prulsat.onlh data
frum thll SUi bfrn- 1.,1l1,1. aharl, belor tb
C:l'mmwton . fil coldrrlltion of tM ru, 

Ba. and aU.1I 1n00.nd f8llrttin iI.fi1a
weN made IY8bie 10 Ih. publJc bUI wen DO
!lI'li. lI,rt of th ruemeki. ,.cod,
"The BLS IlIlld thi oray . pel of tb

UIII. 101 llriea WomaUoll OUt Ihe Ielep
wc,ro-r!rr.lad.

.. At iI. public IDI'II on Mr Z& 1S1 tbe
CorMUllloa hunt pI',enl'Uo. and coalden
fj'lI Mt'l'taada frm dilf8lnl.t.a ,",ndl' .U 01
\vbj. " ptUlinled dIffllen1 poUon.. Some .1I1f 1.11

!hl !hit raerd did noi I\ ro be NOp8nad bKUJ
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dala were nolluffcienlly reliable 10
reqUire the CammJuion to reopen the
record 81 Utia stage of the prncBedlns.
Further. the data conOrmed (hat lome
funeral diIctora refuse 10 proYide price

infamIa non oyer the telephone on
request." Perh.p. more importantly. tha
data confied tha ba.lc lindinsthat tha
va.tmajorlty oC eon,umal' do nolgal
pric. InCormaHon over tha telephone

beCore choo.ing a lueral home. " One
oC the major puro.e. oC tha rule i. 10

.ignal to tho.e con.ume.. who did not
think to ask or were inhibited Crom
asking, thai price information is
available at this critical moment of
decision. That di.clo.ure. and the
requirement that price Information be
given. i. part oC the remadial .cheme
which the Commi..ion ha. cho.eh to

1M dale Wm" unliabl. Ind did not conlredtct lb.
N!ord, Other IlaIf felllA.t thl dell were reJi.ble
.nd c.lled into queilion tlndil1l of thl! ",lamaklna
",cord, "II of the.. ltaff memoe Wll made
lV.il.bie 10 Iba public.

-""elpecic qlltiriOfln th. qunli0M81re
were ImblRUat .nd If WII ImpouibillO
delmnin, whelht.U 11. mpondenr. Yfdmto
the qlUlltOft an Nlponded In at .Iml way, A
I\lbaeuenl v.Ud&Uoa .tvdy, lor ."'nlpl., Ihowed
'ilnificani 'Itial1oM wilb th. tHll. foud In U\e
orgi.l bnelln '1U8Y, JU'Uns c:nfua1 OQ
!.. par.of rnpondel., Thl Comm..,on I.,d
witll Ut .tln IlIIYIUl th.1 it WU 1JPOlllbJ.'D
ara. an, firm COc1u.loD' frl' th INdy. Inded.

the we br.dth of lIan opinion on th ndl.bJUty of
th data .lrs!,. IUunte thllh. IQtItton of
.mblllily Ind munift cold not be Hlilfeclo
.nlweN by fuh8r public conL

GenlllIy. !h. Commi"lon I. not reWm to
con.tder relev.nf IVienCi thai mlY be pnral.d
111ft the do of tM ruem.kJnr re for1M
reAlOIl !.l ac1lb'bV' pro", would
olherw.. aen ead. Verl VeUN NucleII
Power Co, " NR. oW U.s 518. SM (1811
1..otllllCC.. Now Imo,. :I !I.sm 514 (18M)
The Co..loa II rewr 10 repe Ibe re fo
ft.. .vldllQC ony wbra thN h.. bea I cbua"cJtu1 thlli "nt mely 'mteral but
rlN' 10 tI,levl or. chan 11 the 'drtacn th ktd of c.lle Ib"t 10' 10 th
Vir h..rt 01 th e...." Amrica OptomllrrC
Auu....1" em P. Zd .. 11 ID.C. CU.
198). ( Iter Soto Tellla Co...
Pcc. .. P.Z.. 28 (D.c. CI. 1111 CIrL d../e
40 u.15 (101);

ne dlta lbo I. th Commlilion
c:ldefUoc do not chenp thl ftndl 01-
NC b8v. UI.w th. reuJ.UI ceinty
neeed to rebut 011 rerd Wh1, rell'IDI. 1M
NrOU qUIIUon .bot 1tJ rei:abIU" Nfdll 
dati Ie.. IDte: th oth.rw WOd be 1M
Co.

-'Ie ILS Ied thi I mium of ,,, 
funJ d1on Nfu to lNar reunttfrw
pr1C11norm8t10a. Whle th.t ft waa 810W
nlUN than IhI fo La th. re Lhe I' a1
Ihowed thl' 8 .1gcat nwnbl 01 ttlQ cUd prVid. pr Wartlon 01 t.U8
&e. J. NYc, Ex 1 (N.

) (, 

oI'lxtyll
bolM. .... pnlnorl1c:).

"'n. dabllndlcaled IhI .1 Ibe ve DIt, 80
01 IbOM .IJephoa .Itn I.ke or 

off.re prce inOftloa of IOIO ow- 
1.I.pho.. 10u1 of 371 pel\ who .alepbo .
fu., hom wid lew WOflnoa onunnpnll and "rice.. wl\l 81 hid 
lnonnoa otfart 10 IhI8 b, Lb h. dfar.



ie! and ?e uI8UonsFederal R lte Vol. 47. \i, 100 I ,ricay. 5 plember 24. :IJ;:

Induc grater price competition and
conswner choice In \ho marktplace.

3. Can.urner Injury Due to Inadequats
Prcs Infannation. The faUur of funeral
provldenl to /uoh basic price
lnonnaUon relulu In lub.tanUa!
economic Injur 10 fueral purasenl.
Thl. economic Injur tae. two related

fonn.: con.umenl' purha.eltems Ihet
they m.y not want or use. and they PlY
higer than compeUUve price. for Item.
they punase.

(a) Paying for UnwanlBd Ilsma.
Packge pricing lead. conswnenllo buy
Item. they may not want or u.e In
.everal ways. As noted above. many
fueral wectonl do not reduce the price
of a package even when a consumer
ask. to have item. drpped frm the
package. By bundJln all of the pre-
.elected goods and services together. '
the fueral provider i. effectively forcing
the consumer to buy items 818
condJtion of providing a nece.sity that
only he can provide: dlsposillon. This
Injur. however. stem. less frm Ihe
lack of price di.clo.ur than frm the
fueral director . refu.allo unbundle
the package. CODiequenUy. it is
dl.cu..ad in more detaU in Section II(C),infra. 

Even when funeral directonl 
will to unbundl the package upon
requeat, packege prici sti ceusea
can.umer injur beceuse It donea
con.umer choice. When a fuaral
dictor is willing to give a reduction In
price for unwented goad. included In
the package. quotin a single price for
the full package ob.cures the facttbat
the package actully con.l.ts of

components which IIY be individually
cha.en. Furer. by the fueral
provider . faUIn to di.clo.e that
unwanled component. m.y be decined.
consumenl are .imply Ukely to assuma
thet the package I. not .ubject to
negatla Uon beceu.e alltell ar
nece..ar or required." Given the
fueral puraser s lack of prior
experience end knowledge, and the
emallonal and tie pre.sure. attendig

the deci.ian. tha Comm..ian' beHaves

that many fueral puna"nI wi
limply not think to ask whether the

-J. Todd. Arkin... Pml DirKor. 1' 
"Wy..",' . pack fu.re be bo.,hI,r yo II,
wal to be tnled i..di.lclyr' E. C;ven.
MIc.l.an conaUIn81. U-a.S501n .ddllion. 
may COft\1r8 an IIOI'I 01 thlaw. an
CRII.1' reuir manta ''P'PUCIbl. to fueral
Ifm.ata th.,. IJ Ii.ly 00110 qu.'lion 1!
iDUSIOD 01 cutlin it.ID' ia. p.a.,.. For
exam'Ple. .ccrd 10 \)1\ .tudy, 51" of Ih.
eo'Wlen IUllfld believed .mbalmila wu
reuid by law. Th Cntll AI.. Motly.lion
Prm. Conlum.r AcUon Prject Suney. Set. Ex
14 (h.reinafter dted II "CA SUI'Y ). II ta be
W.md frm W. thlln.ny of \hlle con.um.",
woud, therefore nol th to qU.IUon the mduaoa
or .mb'lm In . fu.",1 p.ck..e.

packag. con bo broken into pa or to
qu.oUon aweuivaly the fueral
wrector l offeri" Conlequently,
coruumenl are Injured in thl abaenco of
I dioclaaur tht parl ar declable
beceua they 11 Ukely to e..ume that
thenl ar no choice. to be made. As a

relulL they buy the pwge.. includi
Item. that they would not hava bougt
had they boeD Biven lnarmaUon tht
purhasin the companenu wal
apUanll. In..ddUan. denying consumenl

lnannlUan an the priClS of the par
fuer Injur. conlumenl becouse they
have no Ide. how much can be laved by
declin the ..mpanent.. Lackng IUch
price infonnaUon. consumenl caMot
make an tnfonned purha.e decision.

Direcl evidence of the extent of this
Injur, thugh con.umer compllint
lureY'. I. diffcut to ablain precisely

becau8e consumers are often not awar
that they had any choice 10 make.
Furher. eny lystemaUc obseraUan of
consumer behavior related to pre.ale
Itemied disclosurl has not been

pO.lible priarly beceuse 10 few
fuera homel provide IUc&.
Inormtion.

-s.lfnelOllyS.u:tion I(B1. .upraDr. J. QWt
BtDoUe Pfeuo. Unt. or Wllh1lOn Scool 01
,,- Tx sm. dl\ L GUck1L W,Ju . C.
Paka The Pi,. YKJr Df B.f'Vltnnl 118"n A
.tu of th fw1 iDuatr ID MiI' N\'wed
thi oa c:m who .gn.ately qUeluon
f\er dlon .bol tbelYIU.bUJrp olllmUIC
aecn Wl111) to be iDan of aJ th

- "'BUlbi. apuolo S. 08aw.1b Dior. M1
Ofce of Couw Semc.. Tx. 3116.

.. 

Newl.. . numr of COlUumrn ret.InIa in whldl they WI,. .w.re thllbey WI
btU1 rwld to PI' 101 JO or... (au IiOIW Yiit.daa ro aD 11 of &h tUpel)
tht we .Ub.1I aol wuted or DOl SH..,
CoenlllD cetqry a- .t It 1M. au tG 8Z
104 1108 nee 140 1.. 111 1G. 151A 
ZD3. ZD ZZ 591. an 1I'11m0l. &1t
W.8h CO.r. b: 5ZWa. .

. AI tbli tb bu. w.re eodUCed. ony
fOW 1"tI had eu 11.. or renonsI0""-'"'' pnca 1_- SHII7S
Siaf Klpo #P aol... .1157. a. '1. ('e otu
.Llt" reui Itulotlaa 10 be rtvea ony em
teUila. ud Dt GI .tllt JW cmy .1ittd
breakdo 00 the PleU prl2) 8v..., in 
loW' .1I_th fu cictor wa. DO raui 
Slv. col111 tb prt diOlUH befDN 

ded.iOD WIN 1D bul oay.. written rerd 

whll ba bn qr 10 A II COnc 
.t.1I b.d. rq8to prce dl8cOHN sceme
1i... tI FI. pro NI

Since tht Um . nwbe 01.18le and- ioUet
b.n 'PllI reation. wbich aN ao .im 
the FT. prapaed nUe and whmil 
.ull.bl.,or COpanUv. .tu.. Whit .uch .tud:et
milbl be Mlpfu Lb c:.1o bllIlY" dJllbe
addition ti. &ad upenu whch wo 
raui 80 00 .udlln.nd re th.
NI,m.kin NCrd it DO ftUf an wovd Itol
,de lubl(uUa1)' (0 lb. NCrd Tbe Camml.ica i.
nol reu. (Q NOptlt lb. nerd 10 corulder
relewanl ev which h.. be 8vaillbl. .1'.r

Oie ffrd b.. dOledICC v. N.. JI'J. 3%1 Us.

50 4. f1iMJ, wdl th IYd.ncel\lem I
ch.nle of clumll.nen" 80il' "10 th. 91ry h,nri

of Ole call." Amlrican OpIO jlb1 Allodahon v.
FT'" f.% om (D.c. CU. 10l1,
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Neverthel... the record .lllbUlb..

significant cmuumer injur. Some
indication of the extenl of the lnjur can
be ascertained from IltdinalltudJ..
and other ouryo II coaenu and
te.tllony frmlnTidu conluma..
conlum.r 8rPO on expertl Indiceti
tha I, gJ ven pre and optin Informtion,
a signficant number of CGlumenl
would use ouch Iarmtlon to make
Informed choice. Ind would often
choo.e to doc 1i1 ulualy includ.d
In th p.cke IwL"

A number of conr "urey" .haw
that consumer. fi COlt to be highy
important In maki fueral
arrangement.." 11 il not .urrilln, then,
that large majorillel of con.umers want
detailed price information Ibout
fuerals H and want funerel price. to be
quoted on an itemi%ed balis.
Conlume.. b.lieve thai such detailed
price inannalion wil be u.efu to them

in making funeral BrTangements. IOC

Comment. lubmiled by inlere.ted pa.s an 111
.nd 1W1 olTued parte. an oPJrIty 10 bra 
the Comiwon , .lIlnlion .ny .uch fudlnwt.1
ch.ng. .ince th. b'ar' coaduet an 187
Commntllub.lle 81 thll Um.lndJeal. &h1 
.ignConl tbll bid taen pt.CI.

"M.ny c:n.wnel'. of cour.. w.nl thl pad...
fu.nl and ar not iJUererred 1n th. prCI of Ih
parl of the ck. Suc:rCQrlU8 Dot
lnjW' by lb. twl dior l failllO diac
thlt copane.ata or !.. p.dcq. an optloDl).nd
the 'Price of thaN copoenl.. bul oaly beUI
Ibe1r w.nts bl'P'PD (Q colndl wilb 1M 
dinc:lor'IOHIMI-

n s. .. BJWD Shay. IUpI Il18 

5w. .upra nort 82-

.. 

$H. 11-1.. CAS Su.y wtUch Icn &b1 
Is.. maJot!!)' of COnlumen ruey ,u'Ppald
reuired p'CI Ci1cJOIUL CA SIU8'. ,uprv
Mle eo. II A.. (Form A. QunU U). A 'ur or
over 100 COW!tr tpre bJ th Cul
Maawacf AII a NVI.1e &hat twtI 
=c.umm fUpondi ilCiled . prfIN1\ Cor

delailed tum.! pr qwtalion. Bldw.U lad
Talaryk. IUpl' ne '4, II". Wh thne .nd
oth.r IUrn an th re UY. IDtbologw
Umlltian which pnft! prolec to th DlUc
po'Pul.ttoD. ti... JWy& coblDid wttb otbtr
and th, IXts..v. wrtt cornl8 ud oral
&11t1mo w IAI COrll)Uy dn
more IriOfUon.

Th, dealrl b!DN dalaed prcalnonulion
.1.0 WI' 8Xprened by . ;r.! may Individual
COIUWMrI dW' !. ru.mak. pI.e1l s.
&8.. CommrnU. in categ n-B .181. UD 30 52
$41. S9. 70 ne 7318 79 no. urn. 1318. 156
156 1$71. 158. 159 18% 183. 18S ZDZud
20 uel TnttOf. IH, .. W. Loan
America Leon. h 

" Sf. '. Black.lI an T.IIrIYk. ""pro nolt 7"
81 (0d IW'IY realed tlt tw th 
,..podtnl. prefrr prc1 quotation Ihal
provldlllOm. dellil on Lnvidua1 copotl an
OVit on.h.iJ of nl'Pndetlt8 nprued prfmDC
far IIlm1tlon!; BIII Stu. 'UPIG. 1118 571.Ul1
of Soulh F10rida re.idcl. UidiCiled IbI oyer 80 of
u!8pndell fnoM retion reu1 . ful
dLlclor 10 pro. .pe inormati about tb
'Price of each illfD 01..rvC1 aDd merc.ncbM):
Cohen St.!emtnt. D.C. u. 3V. 'UplG aoll 7f (tUlt of
conaum!!" lW"e)'ed d.IOl fulra prien 10 b.

quoted aD a. llewu balll).
-SH Blum Study. IlJpI noli 57: CASur.,..

lupra nol. 82; HwnplwL D.c. F. 45.
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Evidence shows that. II given the choice.
consumers would nol buyvariou8 par.

of the "average" package fueral
rangin from rates of 10 percent (for

. ambalmJ to 43 percent (for tha use of
another family car). '" Many Industr
leadera expressly opposed UemlUon
at lea.tln part for the faar that

consumer.. if given tha choice. would
not buy Itall usually Included In tha

package. 'Ot

The agggate injur caused 
conaumera pursslng items that they
do not want and would not buy II not
required to do so. or If they had itemid
pre-sale prtca infonnatlon. Is
aubstanUal. Evidence on Iha record
shows that vanous optlonalltema
Included in the fueral package are
a"pensive: for e"ample embalmin ($SG
$150). ,.. and limou.ines ($15-5). 'OI

(b) Paying Supracampetitive Prces.
The second source of consumer injur is
that the lack of adequate price
information may be causing consumers
to pay higher than competitive pricea for
funerals.

information fr a variety of soure.
has led the Commission to conclude that
this economic Injur exisls. Included In
these sours are economic studies of
the fueral marxet. which suggest the

existence of c nsumer injur. becau.e of

a strki absence of price competition
In the fueral industr." '01 Induatr
membera have aJso edmitted that
fueral directors do not compete on the

ba.is of price at the point of aale.

Economic analyses on the record have
concluded that price competiUon in tha
tuneral maret is severely inbited
because collumers do not hava
adequate access to price informaUon. 'Of

Without the pres.ure of ective price
competlUon. priees for funeral eemces
can be set hier then a compeUUva
equilibrium price. '01

Informtion plays an important role in
the operaUon of an effcient niaret. In
parUcuar. the significance of price
inormation to a competitive market Is

III B1act.U SW'y, lupm note 9.
185f ..,.H. eoatel member. Slat. Bd 

!mhll.n an Funera Direlor' of JCnhN, Tx
:ml; C. Nicho1 D1rtol'. NII'I FoWlUoa at
Fuer Sece. X-z. It IP

,w SN C8xl an Iccmpanyi Dot. se, infr
"'Sf M. Laon TIMft... c:. 

33 FJ Su of FuItI PrC8 in th Dirrc: of
Columb'- lY at 7: 11m).

- BJ.ckU arc1.. ,upm Dol. M. 81 71
.. II RoWo EuU.. D_. OCR. XI .t

1Of1QJ or8lenuj.
"'s. --6.. A. RlPPIPOrt AD AnJ,l1 ofl'ers. Prda and QuolllJon M.Lbod 11m). 

2. II W (beninilf dt II "Rapppo"
-Som. co'ntalol' U. ntdall 

'\ql'oompetltl... prlUI IJ th nee.. caPlr:ty of
th. &nduatl. s. t.,.. BI,c.weU atcle, .upra DeW
II .1 s: R.ppaporc '"pl' nol. 107 JaN!. .upra
nol.sa

well-documenled in tbe economJc
Uleratur. IOf Consumer Ignorance about
prices wil! pennl! selle" to charge
higher than compeUUve prices. even In a
market with numerou8 .ellert, 1I1 The

reasoa for ths resuliis that selle" 
gain few custome" by loweri prices If
consumera have dicuty obtaing
price Inormation. Inadequale prics
lnormaUan. therefore. serves to give
even a lare number of smal! ..11m a
degr of market power. The..
theareUcal observaUonshave been
confed by a number of empircal
8tudie8 in other marketa. 111

Exactly why the market ba. failed to
generate price infonnatton is impossible
to say with certainly. Evidenca in the
record auggests thai same of the unque
strcturl and demand characteristtcs of
ths Industr mey provide some

e"planaUolI.
Flr there Is the trdltlon of

reslrinls an price advertsing noted

above. '" Although formal re.lrcUons
againt price sdvertisln have generelly

been elimiated. many Industr leade"
and members continue to view price
advertsing as unprofessionaL Thus.

industr cutom and substanUal peer
pressur serve to inbit competition by
advertsin.

The second ractar which may operata
to 'di.tart nonnal market ineenUves I.
the natu of demand in the industr.
Total demand for dispositon Is a
fuction of the deeth rate. Economists
sludyig the fueral industr point out

that total demand for disposition in el
forms Is e"trmely inelastic, I.e.. the
number of fuerals is not ",spanslve to
chenges il price. II The demand for the

li Sa 
1.. &dlony. /gnQff (J tl Scrr of

OJisopoly Pam,. 40 It &: Re, 48 (tWir.
Stiller. Thtl EcDflm o/Infrmuon. eo,. of
Pol1tjcal Ecomy 213 (IM1J; S.1op. Jnfotmtion
an MOllpolic CctnJMlition tI Am. Ec.c R...
Z4 (1m.

$H. .. Salop, Infoation GId MOtopIJ.,ic
Com lition el Am &co. Hn. Z4 (1m
Cl'8man an Sttsl Informlian aJ CDmfHutirtl

PrCf Syt,.m.. el Am Ec Rr. m (1'"8).
UI Sn. 

..g.. 

J. Bq "Pfn.tonltm an tb
Public Inle,t: Prce an Quallry iD Optomerr
(P D. dlAUon. UnJftlty of Nort CaHn..
Jun. 1m): Dwlt! of Ecm1a Pedra TheiComm EcnomJc: Rq-r.c 
Rtllrd:oa OD Advaz.U1 lA Commerll
PtICUCI iD tb PIlnlloft Thl Cu. of Opl.m.
("pL ,,, ). Cady. /llrr: /Icmttli an
CompIiOA' 

,. 

em. of lliJ DNa" (Amer
Enltrpri Inl:l1tl fot P\bUc PollC) 
Center for Il...u em Ad11n Donda
Al... S!y.. Im Th Elf.. 

Adhrt.ina on Ih. Pr of ErJ 11'.L a
E= S371'm Beab..1D Bonl/W.""
T1ua tJ. Prf"..ioM: A h,.., 

Information ConIrJ. 18 J.L I Ec U1 (1V'5)
ll.retnahlt dted II "R-s1: 'I 
Prf..,iou

"'s. Pu nrAH2lr,). '1J1OIls. 
"6.. KI...L .u.ID 111. 3& II Z1
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lIervces of any individuni (uneral home
or for particular lonns of dispollition.
however, may be price-elastic. thereby
giving each rum an incentive to lower
prices to increase sales. Lower prices
and aggssive maricellng. however, wil
nol e"pand the number of con'umera In
the market e fueral home can incrase
the number of funerel. it perionns only
by tag business away from ils
competitors. Since compeUng firm. are
likely to respond wil lower prices. the
result i. thai price,.re red"ced end
sales do not increase. Ihereby reducing
total revenues. The funeral home i.
better off. lherefore. avoiding price
competition. One economic analysis of
the funeral industr concluded that "the
funeral direclor s awarp.ness of the
effects of pnce compellUon in this
demd-inel.sti , industry" is a major
re.son for the la ,of price
.dvertisin '''Th" finding can be

contrasted with the experience in

professionel markets where adverUsing
has nourished after the removal of
formaJ priCp. advertsing restraints. For

example. lIudies in the optical marke
whera perhaps the most professional
advertsing hes occurred. show that
demand is price-elastic. III

In addition to these two 10. 'fS which
blunt fueral providers :1centilies to
provide price Information. certain
aspects of the market make it difficult
for new fir. to enfer and com ete. The
evidence ,uggeslsthat e variety of
nonpr."' ;: (actors -inuence a consumer
choice I,: .. mera provider, such as
family !rdilion. religious or ethic
affliaU n. and reputation or the fI'lO
Thet9 Dnaumer preference. give

established fis in the market a
distict adventage over potential

en !rnts. In an Industr with a large
number of smal! sellers and significal
consumer loyalty. the prospects for
attracti e.are enough clientele may
appear _ain at besL As a resul

1I'1d. al 41. The IbWty of fuel'l diart to
mlon: aa Wor \mtl'llciin. nOllO compele
on th, balll 01 pnCl &llId. e..let by rhlt fael tb111
mOlt fura hom.. ba... very Wnt.d cnm etiUOIL
Neary 70' ol.ll fural homel hue fewer thn f
compeUlors V. Pi.. Findi 01 th Prfnatcn
Ca.. (187). D.C. Ex.. .

IU St RqUq Th the Prf...lon.. ,upt
not, 111. .. 4J. 5H 0/.0 rr SI,1f Report on
Eled of RatrdJ on Adveriins &ad
Commlrd PrttiC8 il the Pr(...j 'I Cu 01
aplOllf,:I (I""

VarOU canlumel lurl" on Ib, rerd
IXimi uu WII. S-. ,. N.Y, 4111' (N.
KaU,h !ka,.. 'UPI not. 58 II Table 8: "P'nl
SeMen AWt\dUl IY." D.C. Ex 29 (QdlkJ
I' Qualbon 3: C. R.f,land Prf. of Soolog.
Moolaa 51,,- UnJv.. D.C. StmL .t 4. Fun.ra!
IndUlIr ,poke,mln allO hay, poled 10 th
,.la ..IJ low priorly 01 pr II Ilacior In
..11C I'raJ hom.. s. ..,.. R. BlackwtllL Tx

70.
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entr by 10w-co.1 provide" I.

discouraged. 'I?

(c) injur i. Unavaidoble. The
- con.umer Injur cau.ed by th. leek of

adequale price informetion-payin for
lIem. whJch con.ume.. may nol wan
and paying for fuerala at

.upracompetiUva prico&- har.
which are nol reeeonably evoldabla. A
con.umer can only avoid payi for
lIema in a package he doe. not want If
he or Ihe is knowledgeable enoug to
ask whether they ar optional. In the
fueral trnsaction. It II not rea.onable
to put that burden on the fueral.
consumer. who typically lacks prior
expenence and prior knowledge about
la ws and ophons. and who mu.1 decide
under circumstances of limited tie and
emotional strain.

The only way a consumer could avoid
such harm would be to compar prices
and offerings before choosing the
funeral home. Yet, because of tie
constraints and other factors. most
people do not get such inormation.
Further. the record indicates that evan
where Borne consumers have tred to get
price inormation over the talepbone.
they had diffculty in obtaini IL 

Finally. it appea.. that the market
forces are insufficient to generate the
needed price inormetion. Due to 10'le
unque strctuel and demand
characterisUcs of ths make there
appear to be signcat obstacles to
price competition. Furer. the Ulual
market discipline is lack. In most
cases. consumers who bave
unecessarily bought lIems becaUle

they lacked suffcient price- inormation
wil not be dissatisfied becaUle they
wil not know that IUCI choicel were
denied. Given these facto... ilia unely
the t the market wi corrct the failur to
provide sufficient priee Inormatioll by
Itself.

(d) Countervailin Benefi/J.
consideri wbether a practice il unai.
the Commssion must determe that
there is net injur. e.. that the iIjur

caused by the prectice i. rit outweighed
by countervailin benefits. "'Many
fueral provide.. alld the major trade

associations balieve tht package
pric1 ha. Important benefltalI.

"'ne dim""lI)' olbldJ. cUl8,"" ""
dt.d .1 01. primary baer to atr II Ih 
indusb'. 54. )(u.!. IUproDOte S5 al23 Wh1..u
111t1l reu1r IicenlW for mordaolhre 11 DO

IYld,nce to IUBlU!11 tht th.lIb' ba1t po bJ'

thole liclnIW' .chma Hn1 to ur Zt

..""..

IIl(;mmaJon Unl.. Stalet.1u aoll
61,

III N nohrd prnowly. hOW. m08trd.
,11O.bor reu r.l CODlWD U'lDtil.ed
10. "ruton,bl, Idluatm,nt" wbla tb dlC
ilem. only. few fura prvvtdlln d8fea th,
reui pur"l of aU pa of &h.1u 

One sugge.ted benefit is that package
pricing is easier for moat conaumen to
Ule. 81JCO mOlt COnlllers ar -
lnterested only in the ful traditional

fueral and how much the tolal will
COIl. 121 Undoubtedly. many consumefl
will not be inle""ted in declin parta
of the tredJtional fuer.l packaga. and
those con.ume.. would be !ntere.led
priarily In the rotal coat In choosing
which fueral package to buy.
Itemization. however, doe. nol impo.e
any buren. on .uch con.ume... If
consumera ar not interested in
choosing indJvidua! componenl.. they
are free .imply nollo use the price
infonnatlon and 10 select on the basis of
the tolol co.t for all of the components.
Further. the rule also allow. fueral
provide.. to offer package prices. Whle
itemization thus does not Interfere with
the ability of those consumers who are
interested only i11 packages to choo.e
the fueral package they want based on
the total cos package pricing. in
contraat precludes consumera who are
not intare.ted in the fu fueral frm
makig inormed choice..

Funeral provide.. al.o are that
package prici. a. an accounti
method. i. an ea.ler method 10 u.e than
itemization for setti price.. Since
itemiza tion i. a mare complex
accountig ey.tem. fuers! dJreclo..
mey ba required to .eek accounti
a.si.tance and 10 .pend more tie in
trackJng co.t. and in .etti price.. 

Theee incrased co.ta. It i. .uge.led.
wil be p...ed on in the form of higher

price. 10 con.ume... The Commi..ion
con.ide.. the arenta thi the rue
wil incrase co.ts. and thereby ra.e

con.umer price.. In delaiin Secton !V.
infra, There. the Comm.ion determe.
tha whie the rue wi impo.. .ome
compliance co.ta. those costa 
mode.t and ar outweighed by the

benefits of the rue.
By far the most .trongy preaed

ersumenlln favor of package pricls.
however. is the contantion that packge
pric1 enable. fueral provide.. 
offer fuera. ellower pricee than they
would be reui 10 charg under
itemition. "'The VarOUl arenta
u be"" boliL So '... D. -. Mh""
funl d1Dl. u- IS58 L F1.r. MaiL fuer
_or IDl (-""th, pock prdn
II an .ccti matb do. Dol p8t th 
deud ch for UDwUllec iteJ,

"'So... NF Po'.Roe CoL XI-
11 .t 78. t8 NS PoII.Re CoID&. Xl-
8U.I

.. So .. N1A Po.L.Ro Co..L XI-...t41
"s. .... NFA Pot.Recrd Com&. XI..

II ,t"" NSM PoI.Re ComlDuL Xl-
""'UU.
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thai itemition will lead 10 hier
pnc.s are il,culled in dele;! in Section
V(D). Aa noted there. the Comml..lon
fids that whie lIemi""tion provide. an

opportity for fueral dicto.. to
choo.e to ralsa their pricee, thare i. no
reaoon why prices would nece..ariy ba

lower under pecke pric1 th under
itemization.

The Commssion find. thi the
countervail benefit. of package
pricin ar not lignficaL WhJa
package pricig is probably e les. costly
accounting method than iteml""tion. the
inc",a.ed casts cau.ed by switchin 10
itenu.ation. as di.cuased in detail in
Section V(B)(2). infro. are mode. I end
outweighed by 1J.e far grater benefit.
expected by incrased price competition
and grater consumer choice.

(e) Pubiic Policy. Finaily. aa di.cussad
in Section II(A)(l). supra. the
Conuis.ion also looks to establi.bed
public policy for confirmation (or denial)
of Its Hndi that a practice la Wlfair.
While tha primsry focUl of the
Conuis.ion s decision wil usually be a
direct analysis of the injur caused by a
challenged practice. the deci.ions of
other public bodies addr..ing .imiar
Ia.ues wi also be taken into accounL

In ths eese. there Is clearly no public

policy against the di.cJo.ure of itemid
priee informa lion. '" 10 the exlenl tha t
there i8 any clear public policy al aU as
evdenced by ",cenl.tata laws and
legislstion. it appea..lo support the
Commssion . deci.ion. '" WhJle ths
mighl not be-sufcient to re.t a fidJng
of unsime.. all public pollcyaJone. it
provides .ome eupport for the
Commssion . own anlysis of the
consumer injur.

(0 The Failure ID Disclose Itemized
Information i. an Unfair Prctice. Based
on the above evidence. the Commlssloll
concludesJat the faUur of fueral
prowe to lusb !normatioll an the
price. of .pec1c fuera goods and
eemces is an unair practce In viola tlOIl
of Setion 5 of the FrC AcL We fid that
the practice impoaes BubotantiaJ
unjustlllable consumer injur.

(g) 

liemedoiliquiremen/J. 

remedy the unair and deceptive faiur

of fuera provide 10 fusb
inormation on the prce of .pecc
fueral good! and .emces. I 4S3.2 J of
the rue requi. fueral providers to: (1)

Prvide pri Wormation over the

III bldHd , poUt qaIt diOl1U woul 
ha 10 NCdk wtLb !h se pubUc poC)
tnon Inor COWDrlln th .mdral
ape.UOa of 1b rr DwbL Se Trde RepdO
Rul concem. th l.beli an IdvatbUl of
Home 1nu11i0D 18 Q' Pu 40

I"SHP\StlL AD10Q(Wnt1n
cb DOli az 6IJpro 
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1.lephone: (2) furb consum... with a
wrUen price U.t conLlIn priceo of th.
yarioul Individuallteml an 'eMc"
offered: and (3) give pur.... a
WrUen Italement Indenti the goa
end lemc.1 lelected and their
Indlyidual pricel.

The remedie. .elected by the
Commliion to cur the leck of price
Inarmetlan mUlt beer a "realaneble
reJatianship" to the unair practice
found to exsL In/acob Siegel Co. 

FT. 327 U.s. eo. 613 (194). the

Supreme Cour .et lart the ltade for
reY18W of remediel provlsiana 01

Commission adjudicative orders: "(The
callrls wi not interfere exeept where
the remedy selected h.s no reasanabl.

rel.tianship to the unewlu prectic.s
found to exiL" Periodically the
Supreme Cour has reaffed the
Commission l remedial discrtion and
the limted rala 01 the ,aYiewing Cour
FTC Y. Rubereid Co" 343 U.S. 470. 473
(t952): FTC Y. Na/lonal !.ad Co. 352

S. 419. 420 (1956): FTC Y. Colgale-
Palmolive Co" 380 U.s 374. 395
(1965).

In exercisin th. remedial authority.

the Commssion has nal heen lited to
proscribin only tha precie practices '
found to exist. but rather ha. been frae
to "close all road. to the prohibited
goaL" Rubereid. supra. 343 U.s at 473:
Colgole.Polmolive. lupra. 38 U.s. at
395. Cf. Inlernationol Sail Co. v. Uniled
Stales. 332 U.S. 392- (1947): Natiana
SIIc y of Prfeusianal Engil.eers Y.
UI/ited Slates. 435 U.S. 679. 611 (1976).

The Camm..ian s discretion to
form.late an appropriate mean of
pr..enting the un/air or deceptiva aCII

or pracUces laund to exit also taes
Into account the natue 01 ruemakg.
whith involves "predictian(.) based
upon pur legisl.tiye judgmenl" ." and
j.Jgmental or predictlYe

" ..

d.termnatlan. .uch a. thalS Invalyed

in luhianig remedies. In mak .uch
dl!termlnetlans. the Cammi..ian is
.nlitlcd to rely an ill judgenL based

an .xperience" It, as to the appropriate
rom.dy to impose In the rule.
m. Commission has designed tho

rcm"dial requiements in I 453.2(b) to
reslere canswner choice. enhance the
opera tian of market farces and cu the
m.rkel lailur which has accumd In the
fu..rallndustr. In the Commsslan
judgmenl. the requiements wil acheve
Ihi. result by givi consumers aCeelS 
price In/ormatian at a time and in alarm

II.l!rudf(Jrd Nat' C/
r;fI OJrp. 

y, 

SEe. HC F, Zd
10M. 1103 (D. C. Or 197a) fqlootilndu.lnaJ Union
/J,pL Hodso 4Q P. ZdW. t74ID,C. ca. 181411.

'toFCC." Notiona/Citiztm. Comm./r
IfrorftX,ti/1 ,upta 4J U.S. .1613.

'''

ld .ITV.

wh wi permt them to coMkr prea
wben ma pur.. dedions,
Incrufn tha sbilty of consumers to.
locate tuerale.Meal who.. m.ol
price and quslity they pre/er and
exp"''' tho.. preference. In \he mark.t
gly" .oIen an Ineentlva to camp.te.

The itemid price Ii.t addrsses the
failur of I .ub.tanUal perIon of the
Indu.tr to provide lnormaUan an tha
prices 01 components ala tueral
package. it wi enlbl. canlum.rs to
weigh the co'LI and benefis both 01 tha

various allemallY" to. tr.diUonaJ 

funeral and of the individual items
which they mit .elect lor usa with a
traditional funeraL Tha itemid Ii.t also
wil provida canswners with relaUvely

standardied price Inormation. while
sUIl allowi fueral providers 10
proYlda any additlonal price infarma!!on
they wish 10. Tha .econd disclosur
requiremenL the telephone price
disclosur requirement. addrsse.
directly tha record evidence that fueral
dirctors h.ye failed to respond to

telephana inquiries about prices.
Consume.. will thus have tha abilty to
c.lIlSyerai fueral homes and campar.
their offerings be/ore decdig where to
purase. In ths maner .earc cos 
can be .ignficatJy reduced. In many
instance.. obtain price information
by telephone repre.ents tha only

practica opportity lor comparson
.hoppin linca many opUans er 
foreclosed once the fueral hama Is
closed. The thd di.clasura requiemenL
Ihe itemid statement of sanoic..
selected. I. designed to complement the
price list ,by ensur that consumers era
not charged lor item. they did not select.

The elf.cUvanes. 01 the rua is clearly
dependent on the extent to which
consumera actually u.a the Iniarm Uan
provided to them. Ths does not mean
however. that al con.umers mu.t
comparison .hap in ardar lor the merket
to re.lize the benefits 01 price

competition. Economic theory Indicates
the t consume.. who .eek and u.. price
Iniormetion will benefit unln/ormed
consUMers, III Thus. 18 long 18 80me
consumers comparison shop. the market
should respond. The discu..ian which
follows wil describe in more detail how
the remedial requirments in the rula
wiil as.lst consumers durng ..Iactian 

a tueral home and while comparing

altemaUve fueral arrangements in the
funeral home.

(1) Operation 01 Price Lists. AI the
funeral home. cansumera will receive
on. or mare pricali.ts. The rue ilself
Id.ntifies three eeparate lists. One is.
g.neral price list". specified by

I-58. ... s.tt Infonolion CJ Monoh.
Com tltlon. ee Amer. Ecn. Rn. :U I1we
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I 453.2(b)(4). Tha se II a "easket
price lilt". specifed by I 453.2(b)(2). Theth Is an "auler busJ container prica
UsL" speified by I 453.2(b)(3).
However. the ruJe al.a permts fuera
pravidera to merg either or both of tha
lalter two UsII with the genera prla
IIsL If ths I. ma", convenient and If the
in/armatlan proded iI the lama.

In any evenL cansumara would heye
to be given the general price list for
retention open beg discu..lan
either 01 funeral 81ngement. or 01 the
..Iectlan of any fueral goads or funerl
.enoices. Tha list wouid b. present lor
consultation while the can.umBra were
consideri what to pura.e. It would

sbaw them tha pric../or 16 basic goade
and aemees which they might wi.h to
use. '''Tha general price lisl would have
to be prited or tyewtten so that II
would ba avaiabla for retention by
consumers.

In addition to the general price IIsL

there would be two other price lists
containig inormtion an specific
merchandi... The ca.ket price Ust
would .how the retail prces o/an
caskets and altemative containOl"

a/fered whJch did not reuira special

ordering. The ouler burial conlalner
pricallst would prods .imiler price
in/ormaUon about bural yaults and
graya linen. Each 01 the.e lIits would
haya to be given to con.wners u!'on
beginnng di.cu..ian at but In any avent
belara showi thaQlercandi.. they
li.t. Unlika !he general prica lilL th..a
lis Is would not have 10 be offered to
consumers if ceskets or outer bural
conlaine.. happened not to be discu.aed
or .hawn Similarly. the list. do not
hava to be prited or tyawrtten in a
manner which enables them to ba given
to consumera lor relentlan. Rather. the
rue only requis that they be availabla
in tha funaral homa. Beeu.a of tha.
runeral prvlm woud ba lre to Ula
altematlv.aatJ such as charls or
notebook.. ..

The pricipal cancem expressed
about the operetlon of the.e list. WBI
that they would drive up funerel co'1l
becauae they requir fuera directors to
itemie prices. ! For reason. mscUised
exten.ively in Pari V 01 ths StatemenL
the Commssion has concuded that this
would not ba tha casa.

'811, 11t 
mit DO UWlY1 be thlOf AU !8

IIIt lane.. bI ll11d oaJJ i! &D fu.ra prdw
off,n thna far ..11. Mar"". th ra don DO
protUbU lillt", o r lI,m. wt th fun,ra
pnJct IlI oller lor MJ UI edUo to 
'P9ifi8d.

UI lb tulfl PfYi -rp th li11 witl
lb! 

,. 

pr01l1lt. !. c.mbt till wou 
10 b. pN La , torl wb. CDwu co!d
"'tnla.
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Several other comJ were .lso
expruled. however. FIr lome fueral

provide.. Iialed that ule 01 an UemJzed
price UII would forc fuera provide..
to take more l1a axplain fueral
lIemenll and thUi Iuhltantielly
lengen the lIementl
conferece. us Other perall teltied.
however. thalltemld price UIII eUher
look no longer 10 explain or Ihortened
the leng of the 1I0menll
confenmce. UlTo the extenlthat the
I1me involved in the armenll
conference wal lenthened becau.e
con.umers more careluy review their
option. and lelecl nnly tho.e Uem. they
de.ir. IUch an eflecl i. intended.

A .econd concem wa. dicted al the
ca.ket price Us Some fueral proVIders

IUl!esled thai the requiment 10 heve

the list reflecl ell caskets ollered would
be parcuerly burensome in light 
the lecl that a diflerent casket is .old
eech tie a fueral i. aranged.

Althoug the rue does require th.
ca.ket price 1I.t 10 be kept CUent, Ihis
.hould nol impo," a aubstenUel buren.
Meny fueral providers replace the
c..ket they sell with an Identical.

comparbly priced un '" Whenever
this happened. no revl.lon 01 the cesket
prlcell.t would be nece.sary. The rue
requiment also has been wrtten 10mie the buren which would be
Impo.ed on fueral provide.. when they

chenge their inxentory. The ca.ket prlca
lisl doel nol have to be prepard a. a
prlnled or wrtten Us Instead.U may be
displayed in other lormatl such as a
looseleaf notebook with a page lor each
caskeL If the fueral provider elect to
use such a formaL revisin thellsl

would only requi removi one
descrption and replacin It with
another. Given ths sort of flexibilty. the
reuimenl Ihould not be unalonably
burellome,

th concem exprssled was thi
Ihe genera price IIsll would be
- expell!ve 10 prepar and duplicate.
However. fueral dictors who
cuntly prode Itemied price
inormation testified thai the prited
fol' do nol cOil more than a few centl

I. s. 8J A. ADd.nOD Pm Ulab FD Tx
811e 58 aUII R. 'JomplODo Col Fuacur. TX=-

&lSa. .... S. H&Ulaw ExIC D1cr. New
J'rHY FDA. TX 53 (be C'oUy dlu
U,miZUo for &I &D 1Dleg pa 01 th
&JTIUipmentl colN C. K1.1bv. ,"arr.
T. 170 (INdear ra..rcer wbo"ll8 ..ytn
hlner bo.. roud thllbe nlm prC8 UII

UJ' ..yed Umel. eXP1a 01 dwe.).
Uo s. ..,.. 1. .,&1 PN.. 0"'00 PDA. SurtJe

Stml. It Wi C. C88t. Ohio fw.nJ dior. 1IA-
fl7a a11.

.Ms.. ... F. Calanl.. fuer d1or. Tx 1741,
1M s. 806-- NFA PoI.RKGd Caat, XI..

J5Ial618.

each to obtain. In Nei er does the
evidence .uge.lt that itcmlzaUon. as aD

eccountic.g method. II .lgfiCJntiy more
complicated or !lub.ltanUaUy more
expensive than the melbcda curently
used by many fueral provide...

(2) Statement of Gods and Servicel
Seiected. In addition 10 the price lilts.
pe..oOl makig fueral arngements In
the fuerel bome would receive a

Slalement of Funeral Goodl and
Se!'ces Selected." The IlatemenL
requid by I 453.2(bJ(5). would be given
to people el the conclulion of the
arrangements conference. Ita purose Is

to combine in one place the prices 01 the
individual Hem a the.person 18

considering for purbase. 88 well 89
their total price, so that a final decision
on whelher to edd or subtrect parlicular
items can be based on a review of the
total cost of the arrangements.

To help ensure that the total cosl of
the runerel is disclosed on the
statement. funeral provide18 are

required to show prices of cash advance
items, if known. or 10 give e good leith
eslimate 01 their cost il the actual price
is unavaileble. To limplify the operation
01 the rule and svoid unecessary
paperwork. I 453.2(b)(5) permill funeral
providers 10 combine the inlormalion
requid for the "slelement" on any
contrcl. ItatemenL or other document
which they CUently provide al the
conclUlion 01 the arrgements
conference. u,

(3) Telephone Price Disclosure. The
rue provision primarily designed to help

consumers oblaiD price information lor
use in selecli . fueral home II the
provision requirng telephone prlca
dilclolurl. ".The section ImPOsel two

obllsatioll on fuersl providers. FIr
they mUlt afatively Inorm people
who call their plsce 01 business and ask
about the terms. conditionl. or prices at
which fuersl goods or fueral le!'ces

IlS.. 8.,.. F. WaJltrD. Tx48 (albuic
chilI 01 se lor caD be prlt.d for 1h C8tI
..c:). P. Parer. Tx 23M (pu11n Utmtioa
rOna lor fWt) nVI centJ ellch).

.. s. dilC'hm I. Plrt VIB). infr 191 sLirr
Ibrt .upr DOl. i, .140

"Th'1D1m ccncent nlltd .boullM
Itltlleal-l CD1 01 PrwB Item pri
lDontion-. been di ,bo.. in

colWU:tiOD wUh the ducpl10n 01 how Se0a
45) I') tIusl') (price u."J opclL

I_TheotitlUy. conaUDm &1.0 woud be .bIt ro

JO 10 dU.ral ful bom" lA obtl1D th.LI price
U.II thlD CO:Dpt tnll. HOWIYIf. aubatlUa! ti.

conltrll aD amUontJ bamlu', to 1D

.boppUt mal II a..ty thl CtnaWD WiU IVlit
th.rulv81 01 uu oppo:unU)'. Whi. th prvtiOQ

mu.. II .ullt for conaW'a1I to obtain price
WOfIUon btlor chaolLn , hler.1 hom.. mlny
COD.wo.ra may .011 contiua to thOO . lun!
hol wlth..1 t1llurtng lor prc: Worm. lion.
SM dilaIDf of Ut tu.nJ coruWDf in PIJI(E).
.upra.
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are offered. that price Warmatian I.
available over tho telephone. In other

worda. tbe provi 'on requirs that
fueral proYidena rtake an oral

disclosur lelli pe..onl who call know

that tbey can receive price lnormat.on
over the telephone. Thill provision i.
intended 10 inorm t!o la'1e number or
consu",ers wbo fil conlact the fueral

bome by telephone that price
inlormstion can be obtained before the
eelection 01 the funersl ham. is made.
Many consumers who m.y b. Inl.relt.d
In pnce ere nol prel.nUy getting prlca
inlormalion because they do not know
enou h to uk lor it. end luneral
provldena do not volunteer it. Since
options may be f(lreclosed. even under
the role. once a home is selected. &Js
inlormstion wil help .lert consumers 10
the importance of price at a time when
their choices are sUU open.

II the person ceiling is nol interesled
in such information, the fueral provider
has no fuer oblisations under
I 453.2Ib)l1). However, jl the caller
requests price inonnation. the second
requinmenl 01 the section is trsgered.
That requirement ill to disclose to
persons wbo make lelephone inquir.,

about the fueral provider s ollerigs or
prices any accate inormation !rm the
price lisls in I 453.2(b)l2) Ihrough (4)
which ressonably answers the queltion
and any other inormation which II
readily avslleble. The consumer can use
this inormation to compare the prices or
dille"'1\1 fuersl providers in decidi
which one to eelec

Whe the Commssion.believes thai
the lelepbone price disclosur
provisioOl will impose a mimal
compUance burden on fueral providers,
leveral concems .bout the promloll
opera tion were expressed durg the
fueral rue proceedis. On. wu that
the pro ons would necessitate theI1 additionsl persoMel to provide
the requind Inormtion. "'1\ was
a'1ued that many fueral providers
curntly slsff their phones durS 01I.
hour with an snlwerig le!'ce or with
uncenaed employees who iack detaUed
Informalion sbout the provider
of Ie rings end prices. Such a concern
apparntly II based on the viaw that the
rule would requir specific price
Inormstion to be given by the firsl
penaon answeri the phone. However.
this view is not the case. To the extenl
Ihal s fueral home uses a telephone

answering lervce dur non-busineSl
hours. that le!'ce is nOI.ubject to the
provisions 01 the rule. While the rue

UI Se. 

g.. 

Dr, v. P\e. NFA. Ititlillicel
conluJI.lnl T110.az: w. a.lleft Wiil furIl
d1tor. D-A-i' 113.
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dOli COsr fuer prdOt thsir
employo. and sgents ths Gammillion
doe. nol COtrs Ibs rue .. resch
entitles a. far remoY U I teJephone
e""weri O8ce. Sed. to the extent
that the COOO t. that nol al
employ.. wod pos... tbe
.ubstanllve knowledg 10 I'd 
phonetna.e., ti unnfored
employee. could .lmply refer ce1! 10
.omoone who we. fomUar with price.,
Moreover. Ibe va.1 majoty of
Inormallon woud be avaiable on the
price U'II thsm.elv... and thuallkely
could be given oul even by part-time or
unkowledgeable employes..

Another concern rased was the
po..ibllty thet the avaibilty of
lelephona price inormation could lead
to bait-and-switch pl'ctice. by fuel'J

providers. '" Such practice. ar alway.
a polantial problem. However. any
fueral providers who gava out fal.e 
misleadig inormation over the
lelephone or engaged In hail-and-.witch

tactic. would be engaged In pl'ctice.
which violate Section 511f tha FTC Act
and tha law. of vialy every .tata.
Nothing In the rue encouragea such
deception, nor doe. the rulemaking
record auggest that the practice would
be engaged In by the majority of ethcal
fueral d.ctors. '"

Thrd eome luoeral providers
ruggested tht the luneral tran.acUon Is
too complex to explain over Iba
lelephone and that lelephone price
inormation would tend to conlu.e
consumers. 1" I. the Comml!ion
judgent. Ibe inormational di.closures
which the rue requires can be readily
underslood and used by the majority of
cOMumers. To the extenl that Individual
consumers fid ths Inormetlon too
complex. they would always be free. as
they now are. to visit the fueral home
either to obtain it or any other
Inormation which was available. Even
if aU of the detaile ar not provided over
the lelephone. general comparsons can
be usefu

Four and fially, fueral providers
suggested that the provision might lead
to price fixing because fueral providers
would be lorced to disclosa their prices
10 competilol'. Carred to its logical
conclusion. this arument would .uggest
that price conspiracies ar likely in any
Industr where lis hava reedy access
to COn.P8t1tOrl ' prices. However. aeees.
to price Inormation tend. to be easiest

It's. ...., R. Gowin Texulur.l d.or.
AU. Slmt. It 7: It RI)'M. 1lil fura d.tor,
TAU,.!!

105N Rep 01 lb. Pruidlnl Offcer. IUpro Dole
"'I g,

I.. s. ..,-- R. Ct1YICIn. MlMI.ol.. FDA. 1' :J8:
C. Swan hn:.uy!Vlrt. fuer.l direor. Tx 13.
Oklahom FDA. Tx 

In preciMly tb ma.U wher price
competlUon Is IDt Inten.. ObvOU'
example an loo retai and Dew
and used ca ..Ie.. Thus the ready

evatiablUty 01 prQl InrmetioD I. by no
mil"" a ClU1 or a .ymplom of caal
behavior.

In the tuere market. moronr.
wher .ervces CWtly tend to be .old
.. a fied peckege and where Utile entr
by new prode.. ha. oc fueral
ham.. iDy.alady have ecqui e
felrly eCCte knowledge of their
compeUtors ' prices. The problem fa that
buyera ar CUenlly unable to gather
comparetive prce inlormation

effcisnlly and exert the kind 01

competitive pre..ure that would
discIpline the marke Thus. the
Conuaslon h.. concluded that the
rule s prica disclosur provision. are
much more likely to stimulate
competition than to lerve 81 8n
instrmantlor policing pricing
agrement..

B. Section 453.

Misrepresenlalions. l,i/roductioli.
Section 453.3 addrsses six tye. 01

misrepresentation. which have occurrd
in fueral trnsschons. " These
misrepresentations concem: (1)
Embalming: (2) caskets for cremaUon: (3)
outer bural conlalners: (4) other legal
and cemetery tequirements: (5)
preservaUve and protective value
claims: and (8) cash advances. To
remedy certain 01 these
misrepresentations the rule requires
funeral providers to disclose several
items of inormsUon on the price Usl
which consumers receive at the
beginnin 01 the fuerallranaction.

Tha Commssion . authority 

prevent consumer deception In the
marketplaca hss been well-estabUshed

Ihrough an extensive body of
Commission and cour cases. Section 5

I" A. Orillnaly propose Ib NIl addr..ed
IhnelDarpreHnlaUon.lhug . 
pro.lon prob.biUn ml ment.t1ru or leral
public health reJigioll .nd cm.IEry reW'mtnti.
Se 40 FR 399. 1139 IAugl Z9 The
fin.1 nil. Iddrlln lpeciCc m.mpf"I.hOf (i6..
millrepreaenllUOnl re.rdl\ tb.I"1aJ .fecellity far
embalmag CI:keIL and OUt8 bw1aJ CDliinaJ In
ord r La .ch.. ",.ter tpdty iD dlfiltt thl
prhlhlled couc Th ... tlleua.tlltd by !hI
XQl!ann. Cibb. de,IQD rs. Pu I fB .lIra
addition. !.a Co..loa hat rtt,in ,gulr.
prh!bltion qlinl m.llpIlNnllliOG 01188&1
umal ry. Of UWIOl rtu.mentllo preeDI
mt..III,mntl uidl fr thON .ptcally dlltd.
1' cU.un reuimau.uoled .U.h th

mJmpt8llatloa proYt.IODI ,lID ha" be
moded In \h ft rul 10 .. 10 DW 
paperwork burl' CQ tu.,1 prders Th f\
J!ropoH' iZlV7 1Dndta !non detaed
Infonn,tion Oil !h1ep DUn(J coCflna
dl.po.ttion 01 d..d bon aD prow1ded 1b.I
INp.nl. do8l11 cont8lntI dJtc.Ul' on 
reGuirmenl1 be liven In addJUon to wnUen price
1i.11.
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I. violate whenev e ..Uer
mlsre,,.enl. or Isil to disclose to a
pun..er I.cu l1at are meterisllO the
consumer. pu..in decsion.

A statemeoll. decptive under
SecUon 5 01 ths Fr Act If it sctually
mislead. con.WD. or h.. the
tendency 01 Clpecll7 to deceive a
.ub.tatieJ teenl of the puna.ing
public In lIe metarieJ respect. '" Thus.
Sectlon 5 prohJblts not ony outrghl
leleitle.. but alao .tatements which.
while Uterlly tre. are deceptive In

their overaU Impreulon. '" Because
deceptive Inlormatlon distort the

maketplace. lal.e or misleading
statement. ar unlawfl reardiess of
whether the .eUer intends to deceive.
In determg whether e claim Is
deceptive. Ibe seUer . claim must be
considered in lis entirety and evaluated
In light 01 the reasonable expectation or
understanding 01 the expected consumer
audience. '''!be decepUve quality ala
.tatement may be .hown hy evidence 01

actual deception, or the likelihood of
deception can be inerred by l1e

Commission by an examiation of Ihe
claim itself and on the hasis 01 its
accumulated expertise. UI

Section 5 prohibits not only
effcralive mtsstatements ollact. but

also the faHure to disclose malerial facts

even where tbe aeUer has made no
representations. In the caaes' where B
failure to disclose material inlormation
w.. lound to be deceptive. the
Commission has Jooked to l1e
reasonsble- assumption which
consumers make concerning a product
or service based on the producrs natura.
appearance or inrended use. UJ Where

,. FlN.ton 1' and Rubber Co.. 81 r. c. 398

1191) ulrd. 48 F.% %48 18th Cr. I. rf dttied 414
s. 1112 11911. ,.mrJnd in pa 4;Z F.zd 1333 (Zd

Clr. 1975t. Clrt Rull! SSP. .upra nOle M. 81

S3 FT Y. RI!.d4m. 316 U.S. 14.9 (t!M2 FT Y.
Algos Lube Co.. 2m U.s II'. '8 (19341: FTC r.
Royal Mining Ck u.s %12. Z'e-%I1 (HW).

If'FT t8 P.lmli. Co.. 38 U.s 314

(1961; fi v. Slcn81 Edu.cation Soiety. 302 U.
1131193"t. J.B. Wiliam v. FTC. 38 F.Zd aM. 88
'6th Cir. 1gei't. MOn1!ll't'Y Wlrd v. rrc, 37' F.2d

8M e&1'th Cir. 196: PeO Y. PT 2M F.%C 87. B9
(9th CU. 190;' M.Ihlli.1ilf !, defined 8IlM cap,city
to .Jfvel pwu deca.ol\ F'C v. COIg8\c
".lmlive. $UP1'.

B. WLWam\t. FT at F.: SI. 8B rBln Clr.
196): Cuer Pf,u Zn v. FT:w F.: w (,sib
Cir. JOO).

IO,$,. FT Y. Ataomo Lub8rCo. %S U.S. 81,
1103).

,..

,. B. Willi.tnl \t. FTc. 3B F.2 8M Ja r8th
Clr. (1gel; Caer PrutLiIn Y. F' 3Z F.2d:l%3
,so, CU. 1!M); P..co Bu.ckln Be FTC 153%

(tSf,s). A cJ&W is, nol deapUve II it ic Ukely to
miJJ 8d only an wi.unl and u.preUlnhlllv.
H'lfnl or lb. c4.. oC petS 10 whom !.. c186m
il made. Univ81' CA.. 6J FT 1:. U9 (190).

'11 FT V. CoIj'I. PllmoU... Co. lupra now 141.
1139

IIIP.'1 CoUIOD caMI hn. beld thai III. .
dKlplive let IX pr.r;c. 10 r.iI to dJscoMaucb
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the effect of nondllclo8W' iI to deceive
I subalanual segent of tha bUYing
public wHh rellpM:t 10 I material faci hy

- exploili. the l'luoniJla expectation.

of consumer.. the failur 10 dilcl08e

conaUlutes B violation of Setion 5.
Where proof can be ahown thlt I

clai II deceptive. DO evidence need be
Ihown AI a me tier of la w tha 
conlume.. were in racl milied by the
claim. Rather. lbe Commialion can make
B determnation baaed on U. experience.
81 10 what tbe reasonable expectations
of consumers were under the
cltcumltances and hold lbat tha failure
10 disclose the information in question

resulted in ham. a4

The impact of speciCc failures to
djsclose are described below. However.
it is the Commission s general finding
that. in all these specific cases. many
consumers have reasonably believed
there were lega or cemetery
requirements relating to the clsposilion
of remains. Because the consumers were
unfamilar with the precisa natur 01 the

requirements. a slgnlficanl number 01
consumers made incorrect assumptions
about Ihem. Thua. a. we discuss below.

many consumers reasonably believe
that certain procedurs (such as
embalming) or particular goods (such as
caskets or outer bural containers) are

required and. Ih.rerore. nOI subjeci to
individual discrelton. Resulting purcase
decisions I! due. at leasl in part to
t"corrct assumptions by consumers

about malerial facts. Funeral providers
ha ve railed 10 disclose correcl
infomatlon about such facts and have.
in some cases. made ralae claima about
them.

materal f.C1.II: "J the nye colont In,.yu
ctothna. which I, jndl.linsuillhabl. fr ,ilk 

wool Ma MuifeL me. v. Yr 194 P.% SO, 50 (Id
Cit. "WJ: hymour Dr.I' BlouH eo a r.
127a. IZ8 (tW Academy i'lt. F.br eo",.. 49

e. 19. 7O11Wt 2) the tn copo.iUon 0'
blUlltta wstcMUet whe the W81c:,look
IJ.. t'ItIMI.1: 'MeoM8 Kapa Co Y. 
Zi F.2 '" (D.c. CU. 1ue ",If _. .. U.s
103: 3) whetb. bo belq sod It III .bridged or
ccdlmud nrOQ; Bal8m Bob. 1n w. rr Z'
F.Zd ea. au (2d Ci 190J; 4' . policy o( llai iDl
conJuml' ' notes of Lad.bternl toUW plrta
.,ain.1 wh thl con.waer 111 DOr be .bie lo
nile d.UM or del.ne. bated m: th. ..In
C;nua AUoSlal.1DUl1:1n w. Fr 7S F.
OM f1ue offd. U3 P.2 tZ (til CI "" rInm
40 U.s sa 11911: 5) thai. pt8pi dr UNd
by . w81g1 lOll d.lc: wu aot .ppred b)' 'he
Foo &Dd On Acbn..rnuon: an Simn
Manqmat Corp. y, FT an F.z SiR IVU CU.

'''

ti c:tt. Rul. SSP. .upra aale 81 Slal nl of
aalia and Pu. Tnd. RcullUal1 Rule. I.be1i
.nd AdnrUq of Hom wuJaUo 44 FR Z17.
&0%2 (11T); SalCtlnl Dr 0..1. and Pu. T,.dc
RerJaliOf Rwc c. Labeli Dr TeAli. W.."",
App.nL 3a FR 11911i71. 18 CP Par 

I"Sf 
..a.. Al-Slate Indultn... In v. rr,uprw

lIole 15Z: S4mlOD ManlJ1Udl Corp .,. rr ""pla
nOllla.

Z. SectIOn 4IU."a)(1)-Embc/ming.
(If) Evidenct1. Qny In exceptional
CJrCuml8nce. doe. stale Itlw ablolutely
..qui.. emblimng. The two moOt
common occ.iOZ ar th088 81 UIIUon.
whe.. the body musl be IrlLportod
inlo..tala (whe", embami p",venls
decomposition durg !r/Upart) and
where death has occued from one or
.eversl conuunicable disease.. I" Since
embalming Is not generaUy required by
law. consumers usuaUy have the right 10
decline to have a bod)' embalmed if they
wish. Con8umera may wish to decljne
embalming service. becan", of personal
or reli81ou9 heli f8 or in order to Hvoid
thp. expense of embalming. The record
shuws. however. that most funeral
dlrectl1", do nut disclose thaf embalming
is optional. It is cornman practico in the
indostr 10 embalm withoul specifically
rCQuesting permission. IN Indeecl

industry membera stated in commcnhl
fied in Ihi. proceeding Ihat embelmlng
shonld be perlormed uniesupecilic-III)'
rejccted by the consumer. 167 The

IN AlltlO\Rh thm! i. cotUider.hle dl,pUII "et Ih

nCCfllily and erTtc!lvon... of ,mb.lannl tQ p"'''ltnl
tie '!'r'd of diN'II. mMn,. 1111" nqWrt
emb'lm under u.... CJrtUI'llenCII. !W& I-N..
RuJ . and RII8ullilloni Dr !.e St.le 8o.rd at
lnlbilmlnB of the 511" 01 k.n... R.!lI!lw 10

Emn3Jmins. Ar JU. It IO to IO 11"'0): N.
H. Re.. SiaL An t W:.'ISupp. 19151; Colu.
Rrv. SilL Itz,UZ(41 (181 Sfal.oCfA.
AlI)' lil 01 Slille 51./10111. Rule.. an Rflollinn5
Af!m1tt thl Funeral Prcti Indulf). All. 81m!'

t 1 Uune:z 191e).
1M A aumbe Dr luner-I dilOn ItlllfHJ durinll

Ihll p!'diftl thai Lbe,. .ngap 6f \h. practicti.
be,, J furl relt qulified 10 d.aabe it u 
C4tMDa pl'CIiClIl thair =mmltnUy. s.. '.J. 

RilL Pm Wuhrv FD.. Tx '0a P. NuI.ncl
Pm I_I'"" or SS Pa... c.o..
IDd. Tx 1m L Ru(fD. pu PI.....
t'VA. T. 111: N. Hear PeMlyJVlrU ful
wl'lor. Tx 13,150 V. PoUt Se. TNlL. Vamnl
FDA. T. 21l1 R. Mury. _. NSW. T. 12. R
,..In...Iw8J Io. Tx 1L: J.

. Tn... Stat. R.""DtltiYt. 'I81Uk S.
War.. .,.. NPA. 1'16 R.'JmplOD. .
IMMr. Co. St.te Gord of Ex 
Embl1m8l, an 'Fv.l D rt Tx:z Th
mut. 01 inorl 'urY' of fwJ dJclDr aJlU
fO\ thi a &h petap roUnety .mbaLm
w;IJOUIII pellicm Sn O'DA FTC
.nd Yea Que.liONire Raulta LA. Ea, Z3ICFDA
.",. realrd thai b.if or !.e fuenJ diret,,
rnpond.f\ do noc I.in ptmlltllon r(.I'

emb;,lnnl;l. S. Olfweth DIretor. M1acu
Ofce Dr (;Mwn. 5e1cn u.1. at s- 
Sendtn Prideal. Th MaDrIAlIOUoa or
C'lr.1 New M8xicolb UVl% Si)', 
,nrvl'Y 01 CQn'Il' foun th81 .mbaina tok
pl.ce $I un Dllh cu.. whm th rnpomtl ha
MI reltlrd iL'. Splid Ph.. CaCAG. Tx
7410-

I" Ful1aJ pr."den Ilk. Lb. pOIltloCi th.t mOil
COnJ&a upe th.t IUrtl dlrelon wi
unefitlcl, embJlm th boy. an CDuenrl)'
81v, imp4ied pmlio to fllm wbe th,
lutbOtn th hll d!NCor 1O,Ie up th bo)'.
1'he, .110 ..Nrl th.1 pl th bla oa 01.
COP\umlT 10 \eU th fwl dJm:or nul to .mbelm
b..1 HI"!I aunt c:ornUJ'l' beuu mo
CD.ume c: - furr w1th vieWIng .nd
emba1m..rml bi do. QllidU_hn. cW.tb 
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rrsiil Offcer found thst prior
i:)(prC 6 perml1WH1 fottlmba i.
fIJrely r.blainl'. J, I"

in addi!lnn 10 Ih. widesp",ad lailur
In discloae (hal embalming 18 not
reqoired by law. a signifcanl number 01
lunoral providers have .fflaltvely
rnisrep",senled Italelaws regaring
,'mbijlmin. Whle ouch affrmative
repre,.nlaltons do nol appear to be the
norm. the reord docuents numerous
Ins lance. in which consumers were told
lh.t the iaw required embalming when
in ract it did not. '''In other cases
consumers were led to believe that
embaillng was a legal requirement by
stalement. that embalming is "required"
or "necessary."'. While emba!ringjs a
practical necessity wbere there is
viewlnR for several days before
disposilion. references to the
necessity" of embalming may mean

thai the funeral provider requis
embiJlnlins in RIJ cases. In any event.
such reprcsentation. have generated
ftubslanfji\! confusion among consumets
i.S to whit Ilhc law requires.

The Cummilsion fmds Ihat the faUora
tu disc:l19t! to consumers ilat embalmins
is usu.idly nut required as a matter af
law i. a ui!cl.pfive act or practice withn

en.Jlurt lb. be., t:U_lnI!IIC r8lull.. S/H. 6-6.. B.
IInlcM.I". c.hfllrr!11 funer.1 dlNr11U. T- MlZ1: J.
"llIn!!)','I. WI!I' VJr,tnia runeral dil'lor. Tx 1t,

":t J": r.. D'own. VUtnnnl fwer.1 direett'r. Til
IZ.U5a: C' 1.lItLnL'I. put Pm.. Nf'MA Tx to. 417: I.
'Nnwhl. MiJAlI,lIPPI IweraJ d1netor. Tx 947: H.
RUJI!L cl iu:ltI!J and Ex Sec. Wiscn.in FDA. 0Ii.
SI!\t. al \-:. i. J. Pruko. pul Prn. Wlleon.in FDA.
r" 418&7: I. CurrHft f'L New York fUA. Til 11.
'iP' alia L. t'red.nu and C. Strb. Th Prncpia
;Ind Priir:UGf 01 Emb.ha.ln,l81 (118) (the act Dr
hilrhlinll (WIt a dr.d bod)' ca with II an Impl1e
ptrmiuion 10 embalm I.

U8 ktpOr1 of the Prdlna omccr. 'iJpra nOli L a'

...

INStall'm..!. Nhf 'for Piddle tntll'l R8Huc
\;toup. INYPICI. Ex. I'13ItH 01 rnpondenl' told
thi61 eDbalm wu aPKOWJ)' reuid b) law):
Surny. "' IUINlta CuslOflr
EXpH.ncdvled by MlMelOl. Ofce of
Cun.um Seen X1.. at 'Z (hinaller dted
.1 '1lnnnot. SWry J I vI nipondenilioid
1n.1 mb'lm iI.lwIY. 1Z by law):
Colinelll A.IOLiOQ or Pwaral and MrfrilJ
.51.1in. c. Al.t S. 1876; (2
rr,podetJ who wid embalm lold U WII
requirt by law &.1010 Lb. foUowi coum
comp!CliDll in c.ttJ u.B (4. m. 411. 88 IOI
1114. 1 16: '180. M8 :!J.

I-Collumer ClllplaiDllln Catl!Dt B- 1437-
453:J 740 I80j .nd Ca " 11--1.

16 Bmb8lminr II th oay muft by whcl
dec:ompo'lliun an b. h.lted temporiy fOt
Yiewll1 for C'm th . ciy PI ao. RelrtJoa
ntllrd. cicompOIHion. bur doe not prlrd8 tb.
colmehc dlectl 01 mba.nd I. no prctcaJ
whtn lh boy il on YiIW for mDt tJ,ev
ho L t'M,rick I C Stub. Th Prdpi an
frctOIl of EmbaI1D1I. Hown'. 
dl.poilioo doel ClOI tAwl.,. vI,wln (.... do
c...1f dire d"polioci. OM tempoary
prtlerulJoa 01 th bo,.ad the c;rlc rfJrd 
..bllmU\al" nol nf1U"ry. .Ith&h 80m.
r.onrumen rn., IIIU duw them.
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the meaning of Sectlon 5 of the FrC Ac!.
The evidenco discus.ed above
demonstrates that Lha practice Is
widespread In the Industr. cauain
many conaumel" who in fact belie\'
that embalm II reuired by law. e..
that it II not an opUon. to be mJaled.
In addition. the Commilion IIdlthe
making of alfiaUve mJalatementa
ebout legal requirements for embalmi
ta be a deceptive act or practice In
violation of Section 5 01 the FrC AcL
Tbe evdence fuer Indica tel that IUch
misinfonnation causes 80me consumers
to purase embalming servces in
altuations where the aervices might
otherwse not be purased. '" Since
embalnng generally coats $51 10 5150. 

,..

consumer injury resulting from 

misrepresentation is clear.
(h) Ruie Provisions. Therefore. In

1 453.3(a)(1) of the JUe. the Commiasion
delines as deceptive: (1) False or
misleading slalements lbat alate or local
law requires that a deceased person be
embalmed: and (2) Ihe failure to disclose
that embalming ia not usually required
by law. section 453.3(a)(2) imposes two
remedia : requiremenls on funeral
providers. First. it prohibits
representations lbat a body must be
embalmad In certain 'pecifed situations
in which embalming Is unnecessary.
such as dlrcl crmation or imediate
buraL Second. It requies that the
general price IIsl mandated by
i 453.2(b)(4) contain a disclosure
concerning embalmmg requir""ents.
The cisclosure inorms consumers that
embeJmg is generally not requid by
law. bul lbat it is ulually necessar for
certain fueral arrangements. for

example. a fueral with viewing. It also
atates that consumers can usually aeJect
an arrangement which does not requie

embalm.
These requiremenls are designed to

prevent nol only the milrepresentatlons
defined in f 453.3(a)(1). but also the acts

defined in i 4.3.4(bJ(lJ. Under that

WOn, 'h:dy .hawed thai where COnIltnt
Irrngin. fueral. wert W1aWIiN ttl emba1tn
WII' Dot IqaUy t1Quired. embalm lOOK pllci In
S8I" 0101. CAI... On the other haDd. wb.re
eornumef' were IW8J thllemba1mrl WI. nul
1"IUy reuid. embalming look pl!lClin onJy $8
01 lb. ca.. Sperlich I. Ex. 11. So o/UJMiil Surl,t ,upro nole 159. .1 CAS
SurIY. D.C. Ex 38: CA Surey. II/pro note "2,
HI alIa .Lltlmt:nll ol1nd.vidual CODlum.. IUpro
DOl. Iso

'''SH, 1.1.. Blackw.1I Surey, .upronot. 51

fNA.lpon.ored IUIY 0140 con.umert foud
lb.. OIy 01 nt.pond.olt would definHely

CMo embllm U" wowd DOt, and Z5" we,.
undecdedl; e. elley. Sullletu.,.1 dirclot. Tx
5D (tu1 hOl. wb.c: prelfDte embalmin U
tr. CpUO; repatt dKJinlbon rllel: 
Surey. 'lJpro nolI' 9. Oe.. th.n hell 01 thOI. who
bid pW"lnd .mbalna UPf'IItd I prel.rwnce
'01 iI).

11l8 Slal Report 3upra nolI' 9, II 11i n. IN

prOl;iBion. runersl provlden may nut
require conaumen to purhaso cer1ain
goodi or eemcea 88 . conditon fo
oblaining othen. ThUl fueral providers
mey nol condiUon the evaUabilty of

their servces or offeris on agreement
by the consumer to pura.e
embalming. The general rue.

eccorengly. IS that a funeral provider
may not requIre !.at consumers
purue embalr,1jng semces 8S a
mailer of fueral home policy. There are

two exccptiol1 to thio. Flrs In .ome
cBles embalming may be requid as a
matter of law. Second. for certain types
of funeral arrangements embalming is a
practical necessIty because of the
natural decompusilian of the body.
Funeral dirl' ll)r ure not prohjbited from
requirg !mbiJlming in these instances.
Accordingly. i 453.3(a)(2)(1) prohibits
stalement' ,h.1 a body must be
embalmed for specified arangements
for which rnlJaimin8 is not a practical

neces8ity. IM f')(i:mple, direct
cremations. A (uneraJ directof may
require eml JJming for arrangements not
li,ted in 1 453.3(al(2)(1). sucb as a
fueral with a viewing.

2. Section 453..7IbJil)-asket for
Cremotion. -j., Evidence. A second
misrepres.ntation identified In the
rulemakin,! rt!cord concern:-
repre,enlatiun. by funeral providers
that state law requires consumers 10
purth.se ca.kets to bave the deceased
cremaled. Currently. no .tate bas such a
requiement. IN !nthe absense of any
disclosure to Ihe contrsry. many
con.umer believe Ihat there sre no
alternatives to casket. or that state and
local laws I'quire the u.a of a calkeL.II
Yet lew funaral direclors provide sucb.
di.closur. '" Moreover. some fueral

1.5H "Fwuml PrctiCt'. SUI.y 01 Slat. lAwl
and Rqult1onl." CA5. XVI-Us. AppeDd 
(hereinater cilfd u "CA Suey of St8te Law.
It Re,wrioft

* Sune". .!\ corr m!uncstains"
.rltl laWL $H. I. M. 51.IJWllL CAMP. Tx eo2
(4" ol..lpood.nt.lhougt I Caksl w.. reuired

or didn't know); Blum St\dv, .upm Dole 51. It 5bor
Form (4" 01 rupondentJ did nol MOW II a.bt
f1qwr.d 101 crmtlon 01 thought 011 it); 
SLUey, e.c. E. 3Q II Ex: oInlpnli
beli.ved cubtl requi by 'latl1aw Other
IIvtcncc tudicelt'. Utl co.umen: ., t&wal" of
.hama"".. 10 trdWonlJ caDelL SN 

g. 

'waL Oblc GOn.UDer. Eo Klein Vice

PN.ident. CA !(.m fA 1 (NY 81 z.: Ie
Me,.1' Celilomi. D'orllcilet Tx 88; C. Mol..
to"l c:IWler. U-o..n8: N. k0bmuu M&A
coftumer. u.7.

If'SuYl offer prorthl contumell8f often
unl""1'1h1 .tlte law. do not reui CU.ullllD
.null.y h.v. bten Invclnd Uti fu...)
tJn..C1loo. s., ''1.. Sium Stuy. 'IIID nol. 51,

Th. ",tdence .uqllJ lb.1 fuera prcdllrt 

rlol diJdOlLnIO oon.u.lrl th.1 CI.k.ta &r aol
.I1C''''. ry, MOInl, . Dumbe 01 coan.,.
complal.td .bout h.'1 10 buy caUl" lor
tr.llon, SM. ,.. con.WI" campl.inlt lD
C&1rf u-a 111. 1& Z4. 4;i. 1087. U6Z 14M :174).

271

providers affiatively misrepresenl the

Jegal requirements for cremAtion though
claim. to consumel'llal atate or locsl
law mandates lhe purhu8 of a c811keL
While the evidence .ugsestl Ihat IUch
affrmative mlsreprellentaUvns ate not

tyjcaJ tho record contains consumer
testimony and letters which reveal lbal
a number of funelal providers have
falsely infonned consumers that Itate
law required a caskel for dirct

cremation services, 'II and consumer
group representative. have attested that
miarepre!ientations about a casket for
crmation requirements are a significant
problem. '" In addition. .ome funeral
directors misrepresent that crematories
require the purchase of a casket wHen
such II nol the case.' Funeral directors
also inform con.umers who de.ire direct
cremation tbala caeketls "required" or
necessary " or what tbey "have 10

purchase a C8sket, 17 There is some

evidence to sugest thai conswners
often interpret tiese stalements to mean
that the law requires purchase of a
casket m end ,in any event. it is clear
that lbe.. consumers were nol told tbat
the cashts were nOllegally required.

The milrepre.enlation. by funerel
providers regsrding legal requirements
for crematiclU result in consumers
purasing ca.ketl when they do not
need to and otherwse mighl nol. There
are many differenllyes of alternalive
containers suj(abl for holding and
transporUnS_remains. and for use in

Th amplatJ Indica Ie thlllh.lU.ra direcfoll
prbably did nol diOH Lb"118!e I.w cld nOl
... ""L

I" $H. .. Co.umlT complalnllin Cuqory U-
Brm. 3A 411, a&eoz. 71". 1166, '1:319. t4-14'4,
1S8. 175 8148 Clltg" X-t tee 08, 241. WlUen
commmrt lad ttll:mony, Commenll 01 NRTAI
MR. n.U18. II App. I (IImpl. lener e. #5): J.
Be ta NRTAlMR. LA. Ex. ., W: W.
Sawin Ar COlIer. T. 9Z51 JC M.nt! CI
fulfJ d1. "h4a c. Crawford Tn,
con'lU.r. f) jud. ChCiIt 51'lernenl -5'1 
Nl&flt. lU cclr, Chcq SI.tlmlnl #11-

.. Sf C. JU50n. Tx t3!1and RJchariOn.
Y. Ex I (NY ., S. Cok. Pm CoWlciMa So, CaICItCUt, Tx 14Hi R. H.yn..

Pm Memorl Soety 01 !a.I'm Ok..hom.,
1.z Eo XAJI FedrlUon 01 FIINJ. and
Meml So.ltn 01 Cr" v W..1U0D. D.

C. Ex tt. al 
I_s. Y. Swe- Ell' TmnnlH Memortll

Solty. h 811&71. s. mil A. Vlcklry, CoM.
conlam. 

.ns.. ..,.. D. PrlL PI. CllWr. G-kOkJ. CGIUII. vn A. Came.. With.
conl\. 1a: L Mcleb Fl conlumrr. u.8- M. Carp'-r. N.Y. COnJ\l.t. a-tB6 
lAn'n. Mam. cowa"". X-l W. CoJ.D:D. 

COr. 740 R. Mc:uJrw, Tn. COnlumlr. x.

1.. M. HeplOGLltL Tn. COumll. U-B-: W.
Pt.ck TIL COIlIt. n-13e Comm.lll 

NRTA/Ml. D-15UI" II App. : !l&pJ.I.lllr 1
.nd Z): r. Poqt, Ob.o c:llUr. M. X..nL
Micbu COWI1, X- 71,

Ins. L Mac.naJd. Wlol., 
NRTAIAA. 

%1 H. WWDI NY NRT 1\/ AM. Tx ZJ:h,
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crmation. Examples or the.s contaier.
Inclade unahed wood boxe. an .
vorety 01 non-metal recoptecleo

de.iged lor the enca.ement 01 buman

rema1n .uch .. contalnera mad. 01
caboar pr...ed-waad or
compo.iUon malerial.. In addiUon.
pouc.. of caV.. or other materia"
(.uc a. polyethylene) ca b. ..ed for
dlcl cnmaUon. Record evidence
.uge.ta thai lub.tanUal numbera of
con.umera. pOllibly I. many.. 25"-
would decl 10 puroe a calket
when preoented wilb In opUon to do

so,
(b) Rule Prvisions. In response to

these problema. t 453.3(b)(1) 01 the roe
defines it 88 a deceptive act or practice
lor fueral providers ellher to represent

the law ae requiring a casket for
cremation or otherwise to represent that
a caaket (other than.n unfinjshed wood
box) I. required lor cremation. These
claims clearly cause harm to the extent
that they Induce consumers to purcha.e
casketa. where they otherwise would
not. Accordingly, in t 453.3(b). the
Commission prohibits lunerel providers
frm tellig consumers that. by lew. e
casket musl be purchesed when the
remeins .re going to be cremated. To

prevent ths deceptive practice.
1 453.3(b)(2) requires thai funeral
providars who arrar.ge direci crmation.
place on the general price U.t an
affative di.clo.ure conceming
ca8ket ror-cemation requirments. This

disclosure would inform consumers that
they can purase an unfmisbed wood
box or allemativa conlainer for dict
crmation. It .Iso de.crbeo Iba
cOlItrcUon of various tye. of
altemaUve conlainers.
The disclo.ur requlrementll

IIt.nded to prevent the

milrepresentatlons denned in

1 453.3(b)(1) and elso the unair or
dlcepUve acta defined in 1 453.4(a)(1).
Section 45.4(a)(l) prohlblll fueral
providers from requirig con.ume.. to

purbase a casket. otb.r than en
uninisbed wood box, for dict
crmation. The disclosure reuid by
1 453.3(b)(2) preventa luneral provider.
frm requig caskets lor dit
cremaUon by insurg tht consumers
.re aware of their right to sellct an
altemaUve.

'''A ru,.1 bom- ehln whi apNI" fw bome. b1 0I waa and 
.dYte II. cullom.,. Lhar . ca...1 pu" it 
opUon Th c: offen Ita a&fQlrl mi bo,
c:lttn in Un oC . (;.k.L or pmb Ihem 10
..Ieet no container wh.t,fyer. The prl'id'Dt of the
chai 1..tifi8d in anfW \,4% ca... IhI 7U'
01 hil dienll chON 10m. ty of UIlLel. IU"" chon
!h boy col.lJ.r. .nd 8. 1" relecl8 IQI cal.in.
s. Eo Pw)'. Se.. E. So .t ZQ

3. Sectian 45.3(e)-uter Burial
Conlainers. -4s) EvidencB. Ouler burial
cont!Lera, uud to prevent cojlapse of
grave .pace. ar not requied by .tate
lBw. 17 Many cemeteries. however. do

requir lome lonn of outer bural
conlainer. bul gen.rlily this requiment
msy b. laUlfied by a .impla grave lier

rather lb.n a more expen.ive burial
"Vault. In Some fueral dirtors.
however, have told consumers that slate
lew requid the purcase of an nuter
bural container or have misrepresented
cemetery requirmenl. resaring burial

vau!ts. 1hi

AddiUonaUy, surey evidence shows
that many consumers believe that a
bural vault or 80me fonn of outer burial
cuntainer 18 required by law. In The
rulemaking record also reveals Ihal
consumers 8re generally unaware ur the
exJstence and availabilty of grave
liners. and that funeral providers have
lailed ta disclose this inlormaUon. As a
result. many con8umel' may purhase a
bural vault in the erToneoua belief that

there are no alternatives. IT' Because the
cost 01 bural vaults tends to be

substantially bigher than thai of
liners. ''' the munetary injur 10
consumer. from un ccssary purchase
of tbese itema can be subatantiul.

(b) Rule Provison.. In 1 453.3(c) 01 the

roe. Ibe Commissian define. as
deceptive (1) lalse or ml.leading
representations that state law or
individual cemeteries require the use 01

IHTh. C::llmni..lon JI .Wllte or only on lol
lW'sdlc:llon Itl.e country w hid'l rwil UN ol aD

aul., bu cctAlnr. and 11 perm.U. lith. anve
liner or . bu.1 Vlull let be uud. Swim Oral
PrlMtlfi XV..1. .1 t!1-Sa IStltrmall of
Thom.. CJm).

Se Mtmondum fr N. Norvd. LelIitive
R.ar An,.t. 10 s. MolTlon AN Stll
Setor. rr GelDetmn Ih.t reui v.uJta LA 
16; W,.cufT. PridtZlL Cerao W'lhinOl Manari.1
Pork.

""""

.- S8 fI.J.. P. SwettOf. Pr..ldeL P.l
Ten""," MIII Solty. T- 95: M. StllL
1I1loil COwner. Tx 28: E. Sheeh.n. Watina1oa

G. coer. Tx 14.80 E. Sina. DimIOI. D.
Offce of Co PrlecOn. Tx 13.174; R. MM.

cukel zuaulct. 11.. 111 W. Heller. A1abmt
coumer. X-1-'4= B. Renel. poll pr..idelll ofG.. Cemelar Anoation. rx 10..

'"SM CA 5u,."y. lUpra nolI 8Z 
Suve. o.c. Ex 38 8' Ex.

".S!. .. W. Cuahlln. Mtline coium.". T..
1:J1. S. RMftl. Prid."L Swthl!l.tl!m
Aril!l.1n1 an SaJe. S)'IIeD Tx 10.2 W. HeUer.

AJ.b.rn. (:r. X.. 74-. .13.a. Th NlilionaJ
(;te Du.1 Vlllh AII.hon oppond Ihll

S!roilKJ UI p8n bluu of lbl f4!ar th.1 couml"
waud pw... flw.r v.uh. iI th Wft 1f1ltI thl
propo88d di8COlur Amold Vle.-Pr,idenl.
Nahoolll Cona11 BII.1 \lnJt A..Of18uo T-n..

.t9Tnlimony .how Ih.lll.en rlfAt In prier frm
appnll,l. h:ly fT. Samp.OG T.. 91DI. 10 $1tI
1M. "mold, Y:ce-PrutdenL NMllonMI CODale
Bural Vaul! A... n. T.l1.52I. and IhAI nuJlannllt'
from tun (T. SemplOn. T. mIlD S1
(Com.IIII:nll 01 CfA. U-&-I I8.'I40I.
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c', ttr, .! K\: uhltions 42 

ouler bural containers. aod (2) tha
failur 10 rllldo88 Lbat itate law does
not requ:re the purchsBr DC sn outer

bur",1 cotainer. To prevent these
practice.. 1 453.3(c)(2) requires that a
wrllen di.clo.ur .ppear on the outer

burial conlalner price lI.t. The
d,"closL1e explainl Ibat state law doe.
not require the Ule of outer burial
conlninert. that outer bural containen
arB lometimes required by cemetp.rle. 10
prevent the grave !rm sinkg in and
that eitber a bural vault or grave liner
will .ati.fy this Purose.

4. Seellon 453.3(d)-Legol and
Cemetery Requirements Cenerolly.-Ia)
Evidence. As diacus8 d above in
conner.uon wi1h 9 45J.3IaHl:J. the
rulemakin record reveals that funeral

directors have misrepresented lesal.
cemetery or crematory requirement,
regerdlng the need lor embelming,
caskets for cremation and outer burial
containers. In addition. the record
indicates that there are other
misrepresentations which have bp.p.n

mude to perlons purchasing funerals.
For example. some funeral provider.

have told consumer! that cremated
remams must be buried or that state law

quired the use of 8 sealed casket. IN
AU of these representations can result in
the purchase 01 unwant.d and
unneCP'iliary items.

(b) flul. ProvIsion.. In I 453.3(d)(11 01

the rule. the Commisaion decla..s Ibat it
is dec ptive ,tp misrepresent that federal.
stu te r local laws or particular
cemeterics or crematorie8 require the
purcase of luneral goad. or service..
Ae a remedy. t 453.3( d)(Z) providel that
a Cuneral provider who tells 8 consumer
that a legal. cemetery. or cremalory
requirement mandales the purase of
funera! good. or services must descrb!
that requirement on the statement of
fueral good. and services .elected

requiradoy i 453.2(b)(5).
'lmedial requirement In

1 453.3IdJ(2) i. intended not only 10
provide consumers with information. but
also to i:id enforcement of the
prohibitIOns on affrmative
misrepresenti1tioLU. Prhibitions on oral
misrepresentations are extremely
diffc-ult to police. .The requirment 01
1 453.3IdJl21 serve. to document Ibe
representalion that has been made to
the consumer. Since! 453.6 of the rule

provide. that a copy 01 the stalement 01

services must be retained Cor one year.

evidence of violations wil be
preserved. III The requirement wiU

'-.s' I, 1 fl.. I. f.nltSIIn. CA5. At!. Ex. 8. .13:
M. KcnL Mil,nl.1l1n can.umer. X- 77. D, o.vi.

Mi.SlUII!\)1 cOMumer. U-8J1.
I" A fUM,.1 provIder Inlmdins 10 make.

amnopno'eflafIM mLHhl W11I chao.. not to wntl iI
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ligncally aid tho Commi..lon In
detacUng and proving violation. and
create. an additonal incentive to
comply wilh the ru.. Thi. is partcularly
important in VieW of th large numb.r 01

fueral providera Ihugout the
countr.
Tha Commission hallncluded

I 453.3(d) In the fma rue to deler futu
milrepr.entationl not otherwse

.pecilcally pro.crbed by the rule. The
Commillion . authority to Impo.e
lencl-In requiremellll In adjudicatory
procaedi. ha. been confirmed by the
Supreme Cour '" The raUonale lor
lencing-In i. equally applicable to
ruemaklng proceedings. especially. a.
here. whare the provi.ion impose. a
minmal co.t burden. The
reasonablene.. of a lencing-In provision
I. 10 be judged. therelore. in light 01 the
evidence regarding the .imilar ilegal
conduct which lorm the ba.is lor the
Iencins. in provision.

5. See/ion 453.3(eJ-Prservolive ond
Protective Value Clalfr.-(a) Evidence.
Whlla it is pos.ible brielJy to delay
decomposition of a deceased body.
luneral goods and .ervces such as
embalming or sealed ca.kets do not
pre.erve human remain. lor long
periods of time, lU However. the rcr.ord
Indicate. that .ome !ueral providcrs
affrmatively mi.represent the

preservative valu 01 embalming ,.. Bnd
burial vaults. '" Moreover, both lunerel
providers and manufacturrs often make
protective value claims with regard to

certain fueral gonrl.. such as caskets

and bural vaults. '" .lreulng that

do HDwe't. Ihe dJ&dOl lorm wfich II Jfvel!
10 CDtmI,. infomu thlm lh.t If .lal.l.w 1rWZI
the pu gf Sloo or ..rvceL . wrllen
IXpl8lUon wUl b. provided ThUl1f,o onl
reprnt.lion i. mid., and no diwoIUt it made
ollbl' reuirment. tl1. CtftWDlr i, II J...I 00
Dat1C1 tht .ometbng uwy be wrng

IDThe Caur noled in FT v. /lb6roid, 343 U.s
470 -173 (18!1J: Ordn 01 th ',den1 Tred,
Camm.lon &r aol intende 10 impo aiminlll
pW1lhmlal Oluact compeaafory dall/tl tor

pul acta bullo prevent iJ.gIJ practicu 11 the
fulW'. ln cag oullhil hmtlan the CommlnJon
1I aot !Jt.d 10 ptGhibitt Ihe ileg.1 praclice 11
Ihe pIWdJe form in whicb it i.found to hn.lxi.l.d
in :tuput.

... 

5f L Fmfetick and C. Stnb. '1 Pnnr.plu
and PrcUce ot Embalming 13t-32. Z31 rt967).

"'Selnl tu.ral dlreclor' commented thll
unbeJmi dOl!I prelt'e the body, or thl they
wen ..ugl to II,. it doeL 5et, lI.

g.. 

I. Todd. co.
owner and manl"er ot an Arian,.. f1eral h.oml.

Tx 873Z UL F. A. XVl-12. 112; C. Ronald 51..1811.

Ukll.bolU tur,J d.lctor. XVI-Is: II Z.
1_s.II.

g.. 

O. Matthewi. M.ryland CIUana
ConlWIlr Council. Tx 14.05 (In 'Ul.y. 
Marland fuer.u bom... hio fun1 d1rora
Itlled Lh11 V8uH. prerYld the body./ Rev. D.
H.un OkJahoma clefl. Tx ggJ$.

5HI. Hatt.. Ula.b conlumr. nt 80l: 
Domek minall con.umer. Chi. Sbnl. .II z: C. Glldyl.
Mtu.I/i1. con.um.r, T:I 3M700 B. Hughey. Ulllnci
01 CoILlbjl con.um.r. T.I 'o.J M. BI.ckburn
FIend. con.umlr. Vl-17f1; R. N loff. tormer

cerlaln products are airtlgb wat.rtgh
or offer .pecial protection again.llhe
eJement..Jt i. Impollible to ellUma1e
how oIten .uch claim. ar falle. becau.e

consumers are unable 10 discover
whether prolective claims are InlJaled
without exhumg tho body. The" ara.
however. report. 01 in. lance. In which
exhumaUon "vealed that Ihe caaket bad
lailed 10 protect tha remaina. de.pita
claim! Dlade by manufactuen.

(b J Rul" Provision.. While the
evldenc. clearly ..tabll.he. that lel.e

claim. of thl. nature have been made. it
does not indicate that these claim. are
widespread. The Commis.lon has.
nonethel.... concluded that '
prohibition on .uch lalae claim. la
warranted. Claima concerning the

abilily of a producllo prote t the body
ala clo.e mend or relative can have a
signficant capacity 10 Induce the

purchase 01 item. which otherwi.e
would nol be purchased. Indeed. claim.
thai a product or service wil protect tha
integrity ollhe body of a decea.ed
person are among the mo.t perncious
made lor Ihey diectiy appaal to tha
vulnerable emotional slate 01 the
consumer. Accordgly. the Commiulon
hss cho.en 10 include a provi.ion
addre"lng this practice. Section 453.3(e)
prohibit. representation. that fueral
good. or service. wil delay lIatu
decomposition of the body lor an
exlended period 01 time. I! al.o prohibita
lalse or misleading claim. that ca.kel..
bural vaults or other funeral gooda wil
protect the body !rm grvesite
subslances.

8, See/ion 453.3(fJosh -'dvances.
(a) Evidence. In a Iypic.llueral
lransacUon, the consumer olten pay. the

!ueral proder for so-clled "caah
adv.nce" items. The.e lIem. are good.
end services whicb the !ueral provider

arrange. 10 purchase but which are
actually provided by a thrd party. 

nowers. obituary notices. limQU8ine
rentala. Many funeral providers charge a
markup on these ilem., or they may
simply charge consumer. the lull price
for the cash advance Hem and receive a

Dlmlor of lnynllllltion. New York Silt.
T.mporary Com.llion 00 u..in Co,I. and th

E'namy. T.I34 ; T. Kuhn. Unc"o/c '" Pm.
Cu.tom.,. to Hilr. Bi/JlI. &porur J'id.. Arzona
RrpubUc SePlnmber 14. 187!. .nd Irlleln lbat
tallow. V1-D-9. .1 A-20 (Cubll Ire ohm
pteldled II lIm,t .nd W'I.rproO. Col!pan

rerer to Itum c:..kef. Ind v.wll wilh nam.. wh.c:
i.pJy IOn/-18m prolecUcr or prn"l'abvet ..

,..

lnvU\cibl,," fS,/yeriownJ. X-1-v, 5H 01,0 

S!. l Wine!. con.u.er. T:I 2957; O. Adam
Mlchtg.n CDnlumer. U-B-211V.

I" Nlw Yon. 51.11 T.mponry Comml..ion oa
Livil\ Co.I. .nd th P.nomy. In..eIIlJl.lion inlo
tiir PrICnc"l 01 the Fun.nllndultry. VI-Dl6.
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rebale or voJume discount frcm lhe

supplier for the cuh advance Item. I"
The Commission does not suggest thut

III. improper lor !ueral provide.. to
profil on ilems obtained from third
partie., I! Is cle.r th.t ille wholly proper
lor provide.. to do '0. Moreov"r, it la
clear thet the service. or goods being
received by consumers, (e.

g.. 

nowers.
oblluary nolie.. elc.) ere goods which
they do wish 10 purase, If. wilh
knowledge thot the funer.1 proVidar wil
prolJt !rom ordenng nowers or ...anging
obituary notices. a conS\Uer chooses tD
use the set'ices of a (w;ersl provider. 8

charge for that service should be
anlicipeled, However, the undlsclo.ed
charging 01. markup lor cash advance
items is deceptive bec8use consumers
believe that Items iabeled "cash
advances,

" "

accommodation" or "cash
disbursemenl" are being provided at
cost. There is an impliclt repre!ter.taHon
that the cash advance transaclion
involves merely a forwaruing "I cash by
the !ueral provider and. subsequent
dollar-ior-dallll reimbursement by the
conlumer. II'

In spile 01 this. Ihe evlderr.e
demonatrles thai many individual
lueral providers do ch.rse markup. (or
cash advances. In a 1976 .urvey 01
Calilorna funeral direotors. 12% ollhe
291 r..pondenla admilled charging "

exce.. of the amounl actually edvanced
lor any Itema ol.ervice labeled as 'casb
advances or 'accommodation items- " 110

NFA' . IMya! surey olluner.l

I_S... 

g.. 

C, M'TlhaJL M",u.u:hUIlIls. cl","y.

TJ 111M (clel" honoren.,): r; F :t;:l:l'ln. Coljlorn
c11T. Tx 8615 icJrl' hnn"r. LI"HI: Dr. 

y, 

MIln:eW.
member. New York FuneNlI OINttir.g AdVlIO:Y
Soar h 6?D Inonn 'n' .nd obituar notiCls"

olIO J. Todd. Atkan... fLml!ral direclor. T.. 81M:
N. Cre8'ory. IOl'er CelitomJI (unerlll dll'lur. Tx
8M: C. StGwn Vermont (Wler.1 cEreclor. T.I 12.067:
R, M". owner at Wileon.in ullkel Co.. 11- ;..111 B.
DeMel&. Flord. fumrl dirttor. A-5UI; H.
Stni.on, N'w nli direr:lor. J- i4".

IJCoftUDI' Ihltmony and I Um support rhi.
cocluaion. ,Jnct . number at cona\lllt8
ccmp1alned lboul hnUt 10 pay aruddlUCllU1 fee
lor CI.h .dY8nUI. SM. j.. L. Shirk. Tc,"
Con.ller. n-s.!210: D. Baile-y. Maryland
c:onlumer. D- \ M",ry!and conium". VII-lOt.
Mortcwer. IlHtiony and nillement, Of indslry

memben 'up !' th c.nclulion tMl the prlclice Iddi WloNd lNrKUpl 10 r:...." .advance ilems
11 decplive. Two ot Ike mller !rade "ucxiIUon..
NFA Ind OCR. 81Td lI/ fUMrul dlrlofl
.houd DOl proJ'i1 on C8lh ad'tl;ncn, 5H Comment.
of NFA. II-A-6!1. .1 .5Z; CommentJ 01 OCR. n...A-
M6 1111! CounJ fur .nolh.r Irlde lI.ad.tiOn.
NSM le.tined Ih ! flln"r.1 pro\ljdl!rl.ho d pi"
110", any /'b. In tn., N'ct1ve on ilem. tlpreNRed
.. ca.h: .dyan.. 51'Iemenl 01 C. MurIOQ"
Txt2.eo
I-CaUlor Funtnl DiNfOf A..

Qu.llloMai,.. "Th. fie IInrt YUU, - L., Ex 23
Con.idBln. tb. (;lcl 0111 m.nr lelden of Ih.
lndlJtr b.lilt Ihat Iny ft.rk-up (In (;11111' ..d...,nc('s
11 deupU.... Nf n 11 I1f .,. nnr, Ihe 1%' ft.ponM
II pro bJy undrMlI.h'I 'lULl' rnoint' re' nd"nll
would no' "'IOn! kJ.., ,'ul ...,IIt: II ,It'I' l'pIIVI! prechC:I.
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home. Indicates that. on B national
tevel. fueral home. are receivt 8 5!J

mark.up on cub advance items.
amounti to $18,00,00 al1ually. '" In
addition. thare i. evidence frm indu.tr
members, I" consumers,." and
bu.inebas which provide ca.b advance

Itema 'M the! fueral dircto.. charge

more than they pay ror Item. ganerally
conllidered to be cash advances,

Similarly. the railur 10 diselo.e that a

markup will be Included on a ca.b
advance Item misleads contume.. who
rely on their rea.onable expectations. In
ordinar usage. terms such 88 "cash
advance,

" "

accommodation items" or
cash advanced for your convenience

imply that the con.umer i. being
chared only ror the actual ca.h outlay.
The use of th. term in cOMection with
items such 88 flowers. obituary nolices.
etc" which the con.umer could e..ily
obtain from a third party. create. the
expeclation thaI the amount billed the
consumer is the same as the amount
paid by the funer.l prvider. '" Given
thla expectation, the failur to di.clo.e

the exiatence of a markup i. a deceptivepractice. 
(b) Prvisions, Section 453.3(1) defies

aa deceptive: (1) aff""ative
misrepreaentations that the price
charged for a cuh advance item i. the
.ame as the fueral provider . cost and
(2) the faiur to di.clo.a to con.ume..
that a markup ia bein charged on a
cash advance Item. In order to prevent
these practice.. 1 453.3(1IZ) requia
that funeral provide.. who charge a
markup on ca.h advancea diclo.a tha

facl on the general price IJ.L It t.

v. pme. A 51atUnca Abltnd 01 Fwa
Servce Pict and r 38 (1mJ (hereftet

cu.ed I' '"m Slatitica Abttnct" n. aYe81

C8:1h ad.v8D d\ 1I 1115: IVIfI' CO'I of 

8ovaa.11 11'7 rt~l\tiabo(. Ii'" aw.up.
multiplied by rw aaoo dHW 1Maa)', . I

ovrcup wo &m1 to I1s. 
I" S. note 18&'up s. ah Ii Catt8

Fuen Dirr. Tx 1m R. TbIJ Embaer
. Co"""" Pwtr_, T. ZD R. EbUn
Former Manag Edtor. Mort Mazu\, Tx68: N. Grq:y. forer ClUJ. fuer d.or,
1x BM J. Pile. Owu. Mom& IdL 1' 13

'" 

$H. .. D. We). Ma1ad CO. 

S5 (%5" map OD obtury DOtiJ: No 
Caom COum. 0.1- (oned SU75 OD
cmlot thJ: Co SI.InL .upra nett 7L
.1' laemlror 8D Dllpa,. oYt.
PrtUbur lWt-Gtti. AprU 10. ur72. .1 a. 
(d.ath DOUcel)i L Sh TeUi COWD. 0-81%0
Icl boru.l.

IltG. M&aJ Mu..dul..tu d1ru. Tx lUK S.
f'nchu. c. drf. Tx illS: T. Fu10G
Wtac (lor.\, Z3: L Abbott New York

nonll, JI C. Ham...Iad1au bait. X-
t-te. s. oJM H. DaU.,. MlII nor" 
D. JohnlO Okloma nort.!, 1J15.

I_La noe of Ib wllnen I. II clear wbelher
:: It

"' 

-.11...11.. 1"twIJI r..1h advan
.r. "tb;j ;. r I ty thlt ., Irdition.Ur

CQatd. c..b .dnnc 11R..

.-s. n1dno died in noli '...upr

Important to note that thl rue provilion

coverl only thole litualionl where the
funersl provider makes an .ffuative
representation that an Item is. c8th

advBnce, accommodation. c8lh
di.bUlement lIem. or any term of
.imilar Import. Wbile II may be tre thai
lIome items are viewed by consumen 81
inherently "cash advances," the reord
in Ihi. procding doe. not warrant .uch
a findi.

The Coroi..ion believe. that
requirig a di.cloaure that a markup i.

heing u.ed i. a .uffclent remedy in lisht
of the evidence di.cu..ed below. Pror
ve..lon. of Ihe rue would hava totally
prohlbiled a profi on .uch itema. "'Tbe
Comm..ion ha. rejecled auch a remedy
becau.e it view. the ramedy it ha.
.elected as being .ufcient 10 corrct

the identied abuse. while con.tituti

the minmum intrsion into the buaiDul
praclice. of the provide...

C. See/ion 45.4-Require Purcho,..
of Good. and Services, l. General
Discussion. When Iha death of a frend
or releli e OCCU. the pe..ont who 
uitimately be chared with aran ,
fueral will often not have determed
what tye of .emce. they wi.b. nor
may they be ewar of the decea.ed'
wi.he. concern the form of
di.po.iton. In other inttance. death

may be enlicipated. 81 in the caae of
prolongd IIlne... and the preferr form
of dispa.ition .elected.

When death i. enticipaled. market-
oriented remedie.. .uch a. the provi.ion
of information thugh price li.tI ca
IIrve to facilitate inormed compar.on
abopping. For exampla. if COntume..
knew in advance that they would be
called upon to arre a dil
crmation. they could IIlect a proder
who offered alternative containa.. for
.ele. In th. maMer. the expen.e of a
c..ket could be avoided by the

consumer. if he or .he wer .0 incled.
In many ca... however. the ultite
form of diop.ition .imply ha. not been

.elected at the lime de.th OC. Thu..
the peron chared with contacti a
runeral provider 10 pick up the body of
the deceaaed mey .imply be unabla to
.elect a fueral provider on the bais of
whal goodl or .emce. they .ell or in
what cobination. tho.e good and
.emce. ar offered ror aale.

The fact that the fuera provide,
mey. in many ca... receive the body
before the form of fial dipo.ition h..

been IIlected by the contumer crale. a
.ituatlon with the inerent potential todi.h .everely a consumer . ahilly
10 .elect only tho.e gooci and .ervice.
de.ird. The avidence "labU.he. th.t

I" s- --8- 1m SIal Repo IU DQ Q. II

""po' a ,..2j.l.

274

once 8 fueral home 11 In poll811ian of
8 body. eeldom ie it removed to another
funeral home. 1M AI reprelientatlvel of

the tue..llndu.tr have ackowleded.
competition in the .ele of fuersl god.
ano services doel not exJ.t at the point
of lale.

'" 

consumers are to have the
ability 10 .elect the good. and .emea.
Ihey wanL and concomitanUy to dece
tho.e they do not wanL .ome
intervention i. nece..ar al the poinl of
.ale to elite prevailin indu.tr
practic.. which deny that choica.

Accordy, in 1453.4 of the rue. the
Coroi..ion prohibit. fueral provide..
from requi thai conaume.. who ar
arrangi tuerala purae goodl or
IImce. which they do not wan a. a
condition of purha.in tho.e which
Ihey do went. A. di.cuIBed abov..
many tue..1 induotr membe.. heve
offered their good. and .emea. for ..1.
only in predetermed peckgea. thereby
denymg con.ume.. any ability to
decline unwanted ilema. Section 45.4(a)

of the rue probibita fuera provide..
frm requi that consume.. who wi.h
to amlnga dict crmations pur.e a
traditional ca.keL other than an
unuU.hed wood box. for thet crmatioll
Section 453.4(b) contain the genera
prohibition on fueral provide..

condtioni the .ale or any goodl oi
aemce. on tha requid pur..e of
other good. or .emce..

Z. Setion 453.4(O Q1ke/ for

Cremo/io/1-oa) Evidence. A diect
crmation is one which occu without
any interveni viewi visitation. or
ceremony with the body pre.enl. '"
Cremation. a. an altamatlve to

trditional bural. I. increa.in both in
lerm. of the aboolute numbers
performed 81 well as the percentage of
ai di.po.ition.. Stati.tlcs indicate tht
approxiately 3.9' of all diapesitiont in
1975 w ..diCI di.po.itiona with the

trNiard Incra.ing numbel' of
.uch diopo.ltlOnt.""The evidence in tha.

1-1l H&r. Bd membe. CA Prf..
Ca1fOt. Stat. Poly. U.. D.C. Ex 7. at It D. Comrt
Caoma fu1nduatr lAin repreQtltiYC x.

12 l. Bowm Th Amertca Pw 
(p... od '''1. s. 

_.... 

,"pre
- C. Ra Exective D1. OCR. XI at

ID (191 ora prntatioD.).

- s. 5o.. nIAff2J1c

"".

II SH dJK'oa 01 the lam '" O'tioa
ID &rOD l1(3). infr.

.. Am F=ma Clror. Jan 1m. 81 as Sf GIN

T. Shf Gc.or CoL ToIoo Soly.
Tx 7g lnc:d'" 01 lb. iDaa& mm II 
d1pot1cm II th in iD cnaUOO rat-

maUoa amWilecIO""" 01 al d1apnOGID
118 1ft F' s.lMdll. VoL a. No. .
(SrL 14.11m).u;fr8."IDW1(
Au.t1oa of NDr1 Amca Po.
1,rw8nL ID""', &I Ii az LWuil1j. \..
al cmDMI &r di CNlDtS. IUt1

I.,IU
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record suggests that consumers seek
direct cremations for diverse reasons,
including !umpJe personQJ preference

- and lower COt:t.1(I.J

Becauee cremation reduces a body to
8ehes, there i! no need ssthere is in
ground b,urial for a permanant container
for the body. All thai Is n..ded Is a
conlainer to lrnsport Ihe body to tho

crmatory. If there is to be a viewing
before Ih. body is cremaled, consumers
may pref.r to buy a casket to display
Ihe body.

The evidence suggesls Ihal a
algnificanl number of funeral directors
require consumers to purchase ci!skets
85 a conditon of supplying cremation

services. Conswner complaints, N.
various iureys, m and testimony of

funeral directors .. aU suggest thai

many fueral directors requlta caskets
to ba purased when cremation is
desired.

Requirig a consumer to purhase an
expensive casket that is unecessary
and unwanled impos.s signficant
consum.r injur. Whil. cask.t pric.s
vary substantiaUy, .v.n tho leas I '
exp.nsive casket tyicaUy cani.d by a

lun.re! home g.n.raUy cosls
substantJaUy more than a non-casket
aHernetiv.. Allhough soma induslry
representativea lestified Ihat cask.ls
can ba purased by consumers for as

-CmIUOD A..odatloftot Nort Amerca. Po,I.
Racrd Coent.. XI... II " Ind Exibitr: 1918
Staff Report 6upra aole 0. al :16-18.

815f ..,.. oyer ani hUJdr wrtten conaum!!r
coplalnll b1 Cattgry D: !4. 111 18. 24 34. 130. WI
and X (34. 46 $5 tn. &41 and indu cOnlumer
tnUmony (c. Cnwlord Pb T. ee1, In maay 01
1M wrUea coent.. It 11 not dear wb.ther th,
coplllatJ COcem Clmation. othll th diM:
crmatin& In whch caaJ.lI mil be de'llIbl. lor
vtl' putNI. 1a any ",nt. It II clur Ihalccen rai bein reWr to pua..cuta wbll lblY do nol Win! to buy them.

-C. ltcha. Memortal Soety at New
End (f3 oul of 141 memben Ntu NpJlttrred tDtmn calket lor c:mltion
reuiIDtlt, Roche.ter Memori Soer,.
SampUq of Fuer D1on on U.. at Sirpler
Coll1c tor maUca f18'J. lOetn Ex 1(31 (N.
(eight oul af tiem loc tu d.Ol trd .
cukelEor i:Uont. R. Fox. Au' t Anomey
em Vum Ch SlIlmetli (.Ul by
V.rIlOlU Aflome)' Ceeni'. Offce abowed thtav ac oE th. .tIle fu bo r-qW 
"..II lor Cft1oa).
-WI. DO faen d1or ,..lied that Lbl'

pmY JOui -n 10 
.xpnan c..k"1 1I tbey wute Clmatian. I
Dum of fwlra diton Indlcaled tAl &bey
nqui CCum to ba, th, J...I ':!l1lv,
catb tb., 101d. s. ... ,. Cw Pm Nnw
Yor FDA, Tx 118; V. pouI. Setaon.u\&r.Vfll FDA. Tx n-I, Wrtl. Jd..llappJ
fu.,1 d1or. Tx IH 1' .al c:ed 
enC' oth., 1Q\Ut. Divhlaa or CorUII,uJlr AUalr

enl af Cou.ty 11 o.J.W&t 5 (1Sf4J. VJ
I) HaW8. in 8C.1 LnlIncn lb NIII
"pelv. cal..e, cod be IXlJn.j\ll. s. nalal
20-ZO .nd .ccmpa)1 lelL l/lfff

: - . . . '
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low 85 $65. 201 the evidence indica Ics that
the lowesl priced caskets generally
available 10 consumers arrangin1S

cremation!! generally fall in Ihe range of
5200 to 5250, '"~

There are, however. containers which
cosl substantially Ie.. than even Ihe

least expensive casket. These
containers, defined a. "alternative
containers" in the rule. M are generally
constructed of CDrdboard compusilion
board. or are opaque pouches. :naThe
record evidence show. that these
producl8 aell at relail for anywhe.. Crom
5ZO 10 56. '" Even luin the lowesl end
of tha specln of caskel prices, a
funeral pro,ider imposed reuirement
Ihat consumers purase a cask'ilo
obtain direct crmation servces causes
consumers 10 spend substantial
additional money. The exlent of Ihis
expenditure increases al the minium
price of the cask.ts offered for sale
increaa.a. Thua, a provider.impos.d
requirement that cOlUumer. purhase
cask.ts for any form of dispesi tion
imposes a lignifcan!.cost on those
consumera which th.y might otherwise
choose not to assum.. As not.d In the
beginnin of this section. this injur is
not ..aaonably avoidable.

In weighing whether a practice is
unfeir" under Section 5, the

Commssion must .JIO consider any

.. 

s.. ... A. Du s.wy. Okl FDA. T.
19..

,. 

SH, ..,. D. Boyd. N.w H.mptbJ", cvwn.r,
T:c 109 R. Cot.a: Pr... Michan FDA. T. 31&:
New York amlWer comp1a1t1. V111M B.
XroaMan A DfI.I.h tD tb. FULy: A Cui to th.
Co.1 oE Dy an New Yor QI). NI..a and Sufolk
(SepL 191.'. HOWfr, il 10. inlInc .v.id"
ranll' at pr. .a. aveUabl. . NYC Ex lie)
(N. ), 118 (alt wr., ,.poqtht t...1
8xp1Y1 cubta nn fr S7la SlJ;
Chmowltb Mi'lOti Offca ot CGr
&ervicn 18' Furerl Ha SIud. au EL 
"'7 (Table J nrportng thi the CO of th lea'i
1X!'.lq calkel. nnp fr I& to SU al
/ul he.. lI8)td

-$8 -.... Se"" 1l1 In!".
ms. Wan Traau. NFA. Muel'-fu dior. Tx 874lcolar' l..wb1t rorS2 who18ule chlJt. T. SaPl PN,.

Mauachaaru FD 'I 9M hmflnJab partcl.bo c.,' of. far s. bul mol
Mucbuartlu cion don , ,'od
IU.many, COtaiDJ; M. W.te Miflt8
fueral dicr. Tx 371 (c:Uo cotlmer'
whol..11 fer 1111 th 110). 58 a1 A. 
s.'ar, Oklahom FDA OD.... Pm NFADA.
T. 89241pin boxa nliWe I. 18): & Pwy,
TII,,. MU61" olkt., Wq. 
Manqm.nl. Oc tl'8..':s W. Kide. idtnl.
Mineeala FDA. Tx :s (55 cardbo box 
dJlplay); No H..rd N'A. TI 1:. 15* lcabo,ud
cota1D ....ubJ Eor 1SJ; E. Writ Pm
South DaJota Slat' Bo at Fmw Semc Tx
."", L. Hulor, pu Pm 

.. 

FDA. h '11
c. Denn Ph,D.. NtphI 9ory. 'I Tlu.:
Humptn Co AdverNlI. X-1-140 Caben
Statlmlal. 6upm dote 7,5 ., 7:.E N8wcer.
Pr...iv, Mortar Method Mar 187 U-Aeeal7..
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counlervai!inR benefits 10 determine
whether the practice ImpO!led net injur.
No testimony or comments provided any
eVIdence of counlervailinR benefils.
Indeed. funeral industry representatives
agreed that there was "no justification
for requiring the purhase of a casket Cor
direct crmation.

Finally, in assessing a practice
unfaimell. the Commission aJso looks

10 public policy as expressed in the
de..ions of other public bodies. No
lestimony or comments suggested thai
Ihere was any public policy favoring tha
requirement of a ca.lket for dirct
cremation. Bnd alles!t nine states have
aclually prohibited such requirements.
Thus, 10 Ihe e.tenlthat there is any

public policy al all on this point, It
clearly auppor!s Ihe Commission
position.

(b) Rule Prvisions, SectJon 453.4(.)(1)
definea it as unfair or d.cepUve for a
funeral provider or a cremalory to
require that a casket other than an
unfini.h.d wood box be purhased Cor

direct cremalion. J14 The prohibition on
..quiri the purhase of a casket lor a
dir.ct crmation ex lends 10 all funeral
providera who arrange direct

1158 .".. Commenls of Nationa SellCted
MorTdlDl. n-A l. al ZOo

II' Prhibition. on rru1nng cukell ftJ Clm.lion
'1' effK'Y8 In Anna. California. Colordo.
Florida Malfd. Mi.sala. New Mex.co
WI.cona1 and Wyori CAfS Surey of State
we an R ilJon.. 'IJpra nol, 163 at Appenwx

m-c
u'n, COt at e Provld,r-impeNd reuirntIhlt. cU"1 be puru.a and the relUt1

conlum,r infw. iI the Mm. wber.er the torm 01

di,polition chOMn I. di O'maUoa. lmftl.l,
bun..L or crmltiOD (I buaJ after a "mea with
the boy prnL AI thil tfa. bow. th
Commill60n ha. reui that alter.aye
conlliner be orrare only for di cnm.Uon
The .vidence In th rWemin re .Upprtll
llndlna thi eo'UJ'l' b8ve ltugt the option 
.mpIOfD. altfmve conLlJnml lor w. IJ dict
crmaU -.a, Eo Puy. Orn N,rur1'1
dtrecar. Sea. So al2t nent ia Little evtdene
hownIr. tht co.u.en bl\lt IOt oue lbe
.JI.mttt.. tor oUm forl of dJlpoHion A
di.l1aon CA be dnWI beeea trdjUoaal
burall an c:atton on thl anI h&d. ud dir
atmatlor on th olba. 1D lb, form ty. aE

tloa tc ma,. be ablt to 

l!lemar1 ccLl fr olber I0 tl tbfuera prmI! tb hln MlKt do DOt olfn
them. DLr cmt1OD hawII. bv, mIl
lighler ri Itct and I: Us. .bifJ CO

Ivd . collUW fr . th pa.
Immed.te buwpo mucb lb. a& 1I aot
idenlical. prllml wtUcb attend dI 12tina.
Th rw honl!. I. t OD wbotb
COTUumll .n .mp:lo, tb form ol dlpolk
would IIk to .U8rtI", c:lAra n.. t.
CommNioo h. deed at tb Ii to mand Lb
proletUOQ ar lh NCn to Imt. bwaJ.. Tb
Comnliioa anUdP8lI' thlt wb,,. pl'derl
1UD8 ch crm.t1OD an thua Doll tb
Iva,lrbiUIJ ot &Jlfmt1vl coat& far UN IA
dit awmaUoni 00 lbeir price 1il1 
'anlllnin wHI bt orr for ule!o al COI.n.
1'a.1e.. (If It\ ty ot dipoaUiaa dn .
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crema!ionl. andtoaUcrematoriea. 11I

Some commentol' in thi. prceedln
- argued tha t crematoriu should be
permi tted 10 require the use of casket.

for safety-related reaeans. I1'1t was

claimed that riSid conlalners faciUtate
the handling of tha body. The rue
accmmodates ths concam. Funera.
providers and crematories ar Dot

prohibited frm reui that an
unfinished wood box (which is defined
as a "c..kel") or e rid "altemaUve
container (e.

g.. 

a beavy caboard
container) be purchased as a condition
of erra"g:ng a direct crmation.

The requirements of this sectlon work
in tandem with the requiments of
1 453.3(b) of the rue. which prohibits
misrepresentation. of legal or aematory
requirements for purbasing a caskelto
obtain direct crmation BeNices. In that
section the Commssion nol only
proscrbes the mak of such
misrepresentations. bul requis that a
sunple effative disclosur be placed
on the price lists given to consumers
inorm them about the existence of
allemativea to c..kets for use In direct
crma tions. 

The Commsion bas delermed.
howeyer. that II iI not sufcient aunply
to prohibit fueral direto.. frm
requirg a caskel for crmation and to

requir a diacloaur thai altematives for
caskeu ar availble. In addition.
remedial sleps also musl be teken to
ell th at poinl of aale. cooaume..
retain the abilty to declie the purase
of a caskat M we discused aboye. 

thosa situations where consume.. haye
antlcipaled a death and have seleced
the form of disposition prnee
comparon sboppin can oc. In thoae
intances. prohiblli fuera prode..
frm reui the purase of caskeia
wi enable colIume.. Ither to seek out
s provider wbo maks alterntive
contaie.. avaiable. or to mae the
nocll.ry arements to pule
such a contaer frm a th par for

. use st a fuera bome which doe nOI
offer them for sale.

M indicated pnmously. however.
many colIume.. choose a fuera hame
withoul obtai prior inormation
about prces and offeri.. some
beuse they have e lited choice. and
othe.. for e varety 01 reason
previously noted. Given th III tie
strcts surundi a di crmation
and the fact that consumen wi DOl
remove the bo of a deease !r the
provider who fit . nlrM 

~~~~
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e sunple prohibition OD reWr
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.. s. a. an Pa,I Pr CA.\ 1' 1D.1U.
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purchase! or ca,kelS and B disc1O!lUT or

the availability of alterna(lves may be
insuffcient to enllure thai con8ulTerf do
nof haYIi to. d8 facto. purhase 8 casket.
For example. s funeral proyider mlshl
not ulr the consumer to,purhue B

casket bul if the proYlder only sells
c8lkets. conlwnerl mu.t either rorgo
Iheir dnir 10 employ s direct cremetion
wllhoul s caske or purhase the only
available conlainer- casket.

The Commission therefora fids II
necessary to adopt the remedial
requimen found In 1 453.4(a)(2). that
funeral provide.. who erange direct
cremationJ make unnished wood
boxes or alternative containers
ayailable for such servces. The rue
proyision adopted by the Commission
does nol requir fueral provide.. to

maintam an inventory of aJternative
conlalners Rather. the rule requires thai
providers make available eilher e
sunple woo box. or some form of
alterntive container. Ths distinction Is
an important one. becuse it

sisncantly reduces any buren which
the provision mit otherwse impose.
Funersl provide.. need not metnlain a
cunt Invenlory of altematiye
containm. Rather. they need only be
able 10 sec one such container. on
reques and meke it eveilable for use In
a diret aemeUon. Morever. to the
e.tenl that some provide", might.
because of gool!aphic location or other
considerations. feel compelled aClually
to stoc an Iltemative container. the

evidence indicales that containe.. are
avaible which because of their
cOnJtrction or siz. ca be easily
Itore 211

It should be a!rlled that the rule
do.. not requi fueral provide", 10

mae e range of alterntiye conlalnent
availble to consament. The rule penn!ts

the fu.ral provider 10 offer any

alterntiye cotainer for sal_wholly
with the discrtion and business
ludgent of the provider. Indeed. in lieu
of offeri an s!temaUve conlainer. a

provider ca opt to offer only a plain
wood box. which iI a form of a casket

3. SeDn 45.4(b ther Require
PuhDae-(a) Evidence. The record
!!eale !h1 most fueral providers in

excess of 65"- do not sell their gods
and serces on an itemized basts.
Rather. th industr oorm is to offer
complete "pscksgo fuerals" for sale.
with aU of the items Inuded in the
peckas,s hsvi been pn!elected by
the fuerl provider. '" While IOme

Uf s. 11' SWf R.,rL .." nots I. al 
s.Se W:AHZ)(b) al DO 75. wpfO.

IIl/d
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industry members reduce the prir.e Ir th
buyer doe' nol want 8 part of the
packa,qe. if Bilked. many funeral
providers do nol reduce (he price or 8
package fueral even where B consumer

Dsks to have item. drpped from the
peckese. '" By " bundling " ail 01 the

prelelected good. and services together.
the fuersl provider Is effectvely foreins

the consumer to buy Hems he or she
doesn t want as a condition of providing
8 necessity that only he can provide:
Disposition of Ihe body. This Injury
cannot be reasonably avoided. A,
previously noted. even if the person
arran8'ns the fueral is dlssaUsfied wilh

Ihe terms of this octer. once Ihe funerRI
home has taken possession of the body.
for all practical purposes the consumer
wil net go somewhere elle. m The
evidence suggests that a significant
number of consumers are required 10
pay the full packase price. and Iha!
meny are thereby required 10 pay ror
items they do not want or use.

In weighing this injur to consumers.
the Commission must also consider any
countervailng benefits lhat such
packaging misbt create. ThP only
signifcant benemadyenced by fuer.1
provide.. is th,;t packaslns permit. Ihe
funeral director to offer lower prices to
consumera. Tbat arrangement is
considere in detail in Section V(BJ(4).

infro. There. the Commssion finds !hat.
while itemition presents opportunities
fOf funeral dictors to faise prices.
packag;hsdoes not inherenUy permit
lower pnce' fer consumers. Therefore.
the Commission finds that the Injury to
consumers i, not offset by any lavings
made pouible by packgjns.

The Commllton also notes that the
major !rde auoations recoize \he
basic unaieu in requing buyers of

-Sf 1a Seon I1(AKZHb1. IUpra

lad D01171

.. 

S;di m SKoa IIEJ IUpra. F\.er.
for I. conium.." semd by only one funen
c1or, whi may be aear, ODe in tou, theT i.
DO oth pJIC8 to fO An Dfly 7 of aU 

hO han je.. tb" copetC1' lugll. r..1
th cbma,. be lited Us any ..ent. Srw note

n4. wP.
-!"r1S of COMl bein awar thi thl'

we 10 pi)' for Ittm they cU nat .,nt
c: &o co coplaUiI. fr Ict the

contr. I"" ,.,.. th foUOW campllinll in
elt.. Q.B: M. 1M. .. cga s. 12 1MB 110&

1-' 1t0 ,,,'81 198. 186. ax 203. Z0.
2Z H!, tnti 15. RON Tx $2..15: p.hgr, R.

O'K ft, At S1 8d of hner Diton .nd
Emba b. 1O?0h &a 'W'.I

C. Ex. 31 f2D oa tJ tOt rnentl rerd
pI)' for IiCf .rrN. en f.dUa" the,
didn' t walh BlecW1l! Su.,. IUpr DOle 58 13.""

n!poed payt fo Mrcn tb did DOt Wlnlj), Pot

I num of ,.UOaJ dlJCIMd Ln the I!'L 
mfra

theM retJ prb.bly u.Mmprl Ibe nliber of
COftWMrI ..ho bolltft trll they WOII.IIJ nol

hue bot bad 1M, bH l"'at ollhlu pncn
and Ihe l.dUl.1 th)' wen opuon.l
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funeral. 10 purchase items that they do
not want. Both auaels !ions take the
position U1at consumers are entitled (0 8
reasonable adjustment" of the package

price when the consumer asks if credits
al' available for unwanted items.
While the problems wilh Ihat industr

posiCion h(lV8 been diaculled abov8, Z2f

the industre8 vjew seem. to conf
that rafusing 10 givs .ny dlscounllor
unwanted item. takes unair advantage
olluneral puras....

(bl Rule ProvisIon.. Accordngly. In
I 453.4(b) 01 the rue, the Commission
finds that it is an unair Dct or practice
In violation 01 Section 5 lor (uneral
providers to require that consumers
purchase unwanted goods and servces,
aia condHion o( obtaining those which
Ihey do wanl. Seclion 4S3.4(b)(2).
requires (unerel provide.. 10 place a

disclosure on the general price lists
which they must deliver to consumers.
informing them of their option to make
an itemized selection of good, and
services with certain exceptions
discussed below. The disclosur

jmposes the legal requiremen that
s.leclion be permitted 011 an itemied
blJsis.

Af!er tha effective dale o( the rule. it
will be an unfair. act or practice (or any
funeral provider to require consumers to
purchase goods or servce. which they

do nol wish 10 purchase. Thi. doe. IIOt
mean, however. that fueral providers
wil not be prohibited from o((eling

praarranged packages (or .ale. So long
as Ihey comply with the raquired (orm of
itemized pricing. and pennt consumers
to .elect Irom tho.e itemied Hsl..
providers may, in addition. continue 

offer packaged fuerals (or .ale.
Consumers may continue to aelect these
packages if they de.ire to do so. The
rule simply prohibits the Imposltioll o(
packages by the provider.

There ere several important
cepuon. 10 this general light to select

requirement. First. consumers may not
decline the basic servces o( the (uneral
provider. :W Irrespective o( the
combination o( goods and servces
which 8 consumer may choose to select.
Ihe very process o( selection itself will
involve use o( the fueral proder
.ervees. AccorrlngJy, the Commission
has made the servce. o( the (uneral
provider lIon-dec1lnable. Th. may be
don. In one o( two ways. On the general
plice !1st which informs consumers o(
Iheir general light to .elect goode and
.aMces on an itemied basis. the
fueral provider must disclose either

Ihal: (1) The servce charge will be

s. not. 7& upra

.. 

5H SMUon U(AI(ZJ(bl. .upru.
t8 Sa j Zfb/l4/1ill/lCj.

added to the co t of tle good.1f and
services; 1. or (2) the service f e has
been add d 10 the casket pnce. m

The .econd major excepllOn to this
provision conc rn9 embalming. As we
discuss In the nexl scelion. the seleclion
ot certain rorms ot disposition. primarily
those with B viewing. makes embHlming
B practical necessity. na Thus. funeral
providers are pemultecl to require that
embalming be selected by consumer
for aU dispositions other than direct
cremalion and immedillte bural.

Third. the COmm18!UOn BI o was
concerned Iha! .53.4(b) mighl be
viewed B! prevt!nl1ng funeraJ providers
from refu,ing to deal with consumers
who make impractical or idiosyncratic
purhase request.!. 2%9 Consequently, the
Commission has added a provision in
14S3.4(bJ(2J(ii) which indicates thai the
rule doe, not force funeral providers to
comply, with a request for a combination
01 goods which would be impossible.
impractical. or excessively burdensome
to provide. 1JO

It is the Commi.sion ludgment that
the remedies it he. selected in I 453.4(b)
are lie least intrusive remedies wbich
wil Berve io cOlTect the perv88iva
abuses docuented in the record. us In
the Commission s view. the remedies
chesen bear a close relationship to Ihose
abuses. Thus, the Commission bas not
prohibited (uneral provide.. (rom selling
their goods and services in prearranged

cJages if tho.e selle.. view the
alternative as desirable in their business
judgment Rather, Ihe rule only prohibits

ISSeUon 4$:J,2bJ(4HiiiHCllaa).

Sello 4..2IbJI')(",)(C)(bb
DlSHs.on urnl. infra,
UfTh Conuiuion the:ero

Irect'lIlIy IIlIk

for commn1 frm inllu'e.led partiea on lhe queslion
ar whethr tM rue plOYIII..n. could be Nworded 10
avoid crltig ItciCiI rule violation, in the I"AII
or abelT' ..Ieclions. wilhoul vitiating Ih.,OIIl or
the nd, , lIamlud Hlectlon ptoYlllons. 4e rn
D! flan. Z2 tgEJ !Quelhon 9). Fe"" commenls
wIre reived Of thOs commenl.. none provided
Ihe Coi..Jon with any nidel1 thll suc.
Jdiolynastlc ..Iechon behlvi eilln ha. ocCWd
in ,11111 nqu.fi illl1ion at would b.likely to
..ou.

II For nample. th Commuion wouJd nol
conaider II. Y'o!.oUon or f 4.5,,4!bJ rOt I fueMiI
ptovider 10 rerUte doin buineu wtth I can.umer
who Mid "W. hay. ou ow Cllkel, lrMportllhon
now.1' .tc bul with to UN your vi'wi f.c.lib..
rOt two bo Mxl Monday." Th. Cornuton
wi,hel to ,tr howlYet. thll th pron.ion doe.
nol giVlIu provtdel' th &plloa to re;.l
Irrll"ll8 which ., pt8i:t:ca to Prode bu!
which do DOt tamport wHb the prvider . ludaent
or whal ilepprpri'l. undn the c1lance..

AI SH SlUon CfAn3ng 'upta ror . cUsclllioa
of Ih,l.. allD .ppliClbl, to I'm,djl
rtuuwfQnllm Colilon nUn.

UtTh. rv, do DOlefleeL or CCW", otfr l'w
thOiI th. fvra dilo, may b.n W1tr law fo

fu.. 10 deel WlLb cen.in CQruumel" or a!rtaln
h!Ut'IL Seon W.4IOHZJrlilla ony Inlendd 10
cllrlfy (h. .:lI.nl or obli.ation wh.r.h mey b.
created by th operallon of t 45J. 4(bJrz).
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them frm imposjnR !hat determination
on the consumer, in view of the unique
chora lerisllcs of the funeral
Irans8clion. 1J1

D. SeclirJn 45J,5-ervices Provided
Wilhoul Pmr Approvol.-i1)
Descriptiun 0/ 'he Evidence. The record
shows that funeral directors cU.!tomariJy
emb.lm a body wilhoul obtaining
eKpre81 authorization from the family 10

do so. SL:P;:ort for Ihis finding umes
from teslimony o( individual fueral

directo.. stalln8 thallbey do not
attempl to obtain autholizalion (rom the
(amtly plior 10 embaiming. "" testiony

ww. RilL Pm.. W..hinglon FDA. Tx 5M3; F.
Nollind. Pr1.. Id.ho FDA. Tic 5&6: ,. Pare,

c.ilomi8 mol'Cln. Tx 7::7J: D. Dealon c..irmll.AI.ba Fueral ServIce Board 1";; 99 L. Rufmer.
pll' Pm_ Amena FDA. Tx 7851; N. Hurd
PennsyIY.n fuerul direlor. Ix 13.150 M. OIlibot.
MiMelot. fumlJ dirtor, II-c R. Mea.lormer
ow!r of Wilenain Casket Co., DI-F-16: T. klmche.ful director. Tx aJ R. Myns
Chiran. Uta fW'eral Direlon and Exami
Board T. 8Z: A. DlJnn. m.J.homa runera
director, put Pr. /''FA, Ix 892.-2. C. AuaUn.
lCenlucJY lul!l dIrector, U-A.. F. Cdlanle. New
Jel"Y fueral dim!or and pllal Pm NFDA. T"
t741; V. Polli. Sec..Treaa Vennonl Funral
Pirec10n and Embalme" Anoc Tx 2197-9 B.
Hlrach, Vic-Cairman. PeMJylvarUa 5181. Bolrd 
Funen.1 DiNecra, Tx 1U3:J: A. NUc PelUY!YIINoJ

funeral diretor. Ix tZ.9:Z Z7: N. CreeDe. member.
Vif1in.. Boar of f!lIerai D!relon aDd Embe1zra,
TxlU88

tIR, lohnsalndiana runlTa! dirclor, Tx 12..59.5,
R. Shackelfor TeMeuee funeral wnclor. Tx 8987:
f. Ka,te,. T,uI SIal8 Repreaenlatiye. Tx 0119: N.
Cl'gory, form.r ClJiomi. fweraJ d1or. Tx 8C
S. Wllnn member. Mllltac.uHII. FDA. TI"II..
NFDA. T)(56 Thompaon. membe. COMecncu!
SllIle Board of ExmU1era of F.b.Jmen and
Funeral Diora. Tx :m; Dr. Eo J1nch Coroner.
San RlfaeL Caf.. 1. Ex. 2&

IN aDA. rr and You. QueatioM.lre Result..
LA !x Z3 c.JUomi. Funet81 CinctOtl Auoc.lion
'W"ey me.led thai haIr of !he fterlll dictOr'
re.po do nol obfaLn permiuion for
embtlmJ: 5. Oenow.th. Ditor. Minnnot,
Ortce of CouwCt Semen LI..t, 'I 5o 
Sandhu. Pt.. Th. MlmoriaJ Auoction 01 Cenlrll
Nt'w MeJUtO in. 12. F. Scel.r, Yale
l!udenl' , IU"".Sdllier. Ex 1 (N. ). It 3; 197%
Sludy on FvwHomel by MiMnol. Ofcr of
Con.umar Mlin Crn. 43. al 38 114 of S3luraJ
homnaur.)'ed embalm 8Ilom.lucalJy upon arrval
of the boyl,

Ul5H. 
goO C0t5WTer complaintl in cafeg n-

r42:. SJB, 110". t15e 1Z01J. 188 ZD3& 
cafesco X-1 (tCX) and leahtnon)' rr 1418 92!,

'O. MaIUlewl. Maryl.nd CtIiU. Cofttaer
Council Tx 14.05: H. Drnkwater, Education
Dit'lor. Hanvou Con'\or Coperetlv. Soi.ry.n.c T. P"non. Memorial Scty 01 New
Hemp.hire, N,Y. Slmt. 'I IS

PI Fu1er. StDtl1 Study Auoil. So. Funs1'1
Horn" Act/om. Mi.upolil Tribune. ft.". 7, 197. al
1A. .nlcheo 10 V 14: S. ChenoweLb D1ctor.
MinnllOiI emu or Consumer !;rvc.., 31Z1-Z2
!'ew Yori T.mporlJY Sial. CommlilOD aD IJYtll"
Co,l. an th. Ecomy, HUrill', PncUcn or Ibe
Funeral fndUitr, Oct. 17. 1974. Ylt. af 15:
'n....lIs,Unn by 11 New Van: St.,. Tempo
Conlmlilion on uv!nR COlt, !1M Ibe Economy intD

!h!l Precbe.. or lb. fW'enllndlJft Ie lb. Sial, or
New York. V1-1 eIH!.
JIN. Duop, Memonll So!ety orM.tn., n-a.n:

E. Lahaf. M.mona. Sotty of Monlan, : R.
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of fueral indultr trade iIsociatian

representativf3 and .tate licen.ing
board reprelentativea, 12. informal

lureys or morticianl in varioul parts of
the countr. W individual consumers.

consumer grup reprelentalives. 2.11 .tatl!
BgencWl. ' memorial locieUe.. ut and
consumer sureys.

Indeed. while .ome funeral providers
t.stifled to the contrary. '" the industry
acknowledges that expres. prior
permission i. not usually Bought.

Instead. embalming Is considered to be
B negative option: the consumer must
arnnnatively state that emb.lming is not
to be done or the "rocess will be

automaticaily perfonned. "'The funeral
industry contends that funera! directon
receive implied permission 10 p.mbalm

from the authorization to pick up the
body. '" Authorization to embalm is .Iso

Haynes Memorial SoIf:f) of Ea8lvm Oklahom.. It-
C-l:: A. Slen&land. Bo.rd M.mt.r. Minnese11

Memonal Soet, Ch. Ex &. II 
-P. SperUr.h. Ph.D.. CaICAC. Tx 1410. Th It

indica led that "where M!lpondentl did nol uk fot

Imbllm 8mbalmtna took place in G8 ot rh,
CIH.

. . '''

. The lrudy 1110 foand thlt (1.8" 0(60
.poadeDt8 Hid thy reved ImbM1mint INI did

nol I.k for iL In the midwnl an infur ruil
lurey c:ondW:led b,lh' LDui,nlJe Tim.. (gwu
thlillhl qutlltiOl of e:nboLmns WII' not ,ven raiN!d
hy funer,1 ddiettnr' in .ppr'Iimllte' Iwo. lhlrdtlJf
tJ1! intilnell. ea.hing In on Cntl" SMy RevcoJ8
Wrl, EApIOitD"On. The LDII Timet.!w)' 110.
1916. 1116. colI. D.C U 34 SH 0110 Cohan
StatemenL .upro neue n. II ,. f of thse 
inlervewe Hid embltmjnt... pfrJ brfor
Ih. funral direor .poke 1D Ibm lbol
embalmnsJ.

.'1 !Weral provldl!r'iadlceled th., !bey cfd Col
mbalm without pmniJlio and e.prn doubl
.bout how wtdespreld IiIUthorft 1mb. Imina it.
C. Pnmm Nlw York fwal din!or 8D Pm..
Emplr Stale FDA. Tx Z7: 1. Ion Pr.. M'MA
TIC anD: A. II& \'icPr NI Jers FDA. T.
ZItS1: R. Miler. Exec SK NFMA b 381%: M.

\\lIfer'ton. MiM..ota fuer dlror. 111 3T II
Cull'" member. Kentu Stte Bo of
Embalmer' and PWl8I1 Dlnto Tx M! M-
D.mlano. pItl Pm N.. JIIY FDA. Tx 130 11.

Fal'r. New JIII'U)' fueraJ diret!!l'. Tx Z:1 18; C.

Bu.lI. Oroa fuenl dim:or. 0.A-1& III; M.
RU'HI! C)n fura dir. U-1U C. Hf!lIer.

Ohio fuerl c1or. u--z So Fuord c.i.
funml dltol'. U 73 Othl" ff111I a
prlc:bet wod be ro!l,r and ",n "JIly
IZneunc:.L" I. Brou...rd coNI Ind p,.u. T.X8'
FDA TA 11$1; R. Hode. Se New ,., $1.11

Bo:ltd Of Mortar Scumce. Tx Z0 M. Damino.

put Pr.. New Jity FDA. Tx U8 C. !ii'I, Dun.
Simona Scool of Mol" Sclac. T- 1523

... 

,\ecin to NaUan. Seleced MOfci.nl. nnf!
of the tW Inljar ttde 8UO!Itk PtFlIIDn
and prHrIUOD of I dead blU boy IN
.I.ndud pl"dun. in hAerallenl!: w\ell there
., in1ructionl 10 thl cor.trar dur th inllaJ
deeth ul becul8 of religioll belief. or knwn
l'uotJ for iII1 di,poIIL Cot. nl NS.
1I..A,-8I. I' %1.

It For example. \he Pr.idrnt or th Nt York
Fun,.1 Direlon A..ocl8tioa tnllf thi f""!"1

dircc0rs oftan ...ume \he authty lu tmb8lm
in:pj)' beu.. the "Mce. of thi P'w,der wert
rl'l..mrd: There hI' Ilway. a In Inhl"nl
flSlurpllon when I hlneMlI dire w.. M\1 od iJ'

. rioml!Y lor ani of ill mwmbe thai .11 ntelury

infefTed from circumstances. luch II

from havi handled the funeral or
another member of the rami1y
que.lion In which embalmin was
reque'led 1M or from general

authorition "to take care of Ihe
preparaUon" without any Ipeciflc
mention of the embalming process.

The evidence reveall that. contrary to
Ihe fuerallndU5!r 1 as.wnption. a
lub.tantial porhan of con8umen do not
in fact Intend 10 luthoria embalming by

giving the fueral dltector limited
authority to pIck up tbe body. '''While.
precise estimate is not possible. lurvey.
conducted by both industry and
consumer groups sugest thai a
substantial cumber or funeral
conlumers would decline embalmng if
Drf red an informed cholce. :I'This

group would Include those who object to
embalming on a personal or religious
basis. II well as many others who
simply desire a less elaborate or less
expensive fueral service.

Some caution is warranled In
projectig what pl!ent.ge of

cnnsumerl would actually decline
embalming when making an infonned
choice.. It il pOlsible that lome
consumers who indicale in the .balract
that they would decline embalming
might actuaUy purch..e .ucb le..ic.. in

order to arran e a funeral with a
viewin. or Vi8itation. Nonetheless. ii5
the limited purchase data .how. a

lulboll now. frm thallnJlISemenl. I. Curan.
Plea.. New Yor FDA. ".90.

Jndetd bl.i(.lulbouki u.ed In moUlf1 lCuoJ
inJll'ct thl' tuin8 I t,y our 10 a fuMlI heme
lulhnU8 embalmi 1. Fredlrick ud C. Swb.
TI\ P\M.pin Ind Pnc:1i12 01 EmlJng '" (1181
.Iilln: 1M act of ban iD over I uld boy

' . ,

camet trrh 1111 implied peI"ion la tHJm IhMl

andlW'dUlI.

But R' H. Ra.Ih ..nd R. S t.,. ", FuMrI
Uiror an Hi, Roll" It ClUMlor ('UJ1Sj. 1n thi.

bok by Howar Raeth. Exectivi DiDl of th
N.IIONI Funeral CiNdori M'ocUG an Jlnbll1
Siltier. Dlretcr af Ihe Depar1metn of Morua
Scicn". Uluvmity of MiMelCtl the ulhon IdV1H
'1JMt..1 cU to ..It ..plidt plCl 
tmh.lm.

.. J. Prko. poll Pr \YLwMIn FDA. 11. 4148.

.. It 1'hompton. Se CoMecUaal SIII1 Bow 
E,.minen 01 !mbalmctllnd FUMI Dirwort. Tx
19&:'. &:1; Andft PrM Ulit FDA. 6145: B.

HIrs Vitan. PeD.,t..nia 51ft" aord of
FUII Di TIC 1U3

'''In the co.wner caphuntJ.. 0\1 in DOle :3.
Jupm. the COumer iI.:Uy complained thi by
the time tt or lIe I"lu:hed !he funtrJ ho. oflrn
orUy IhOfI,. Ifter the death tb emblllril tud
,Irr.dy be perfored

II' $H. ..,. Blackwell5wI)'. .ap", aOt SI
f1M,49na l\ey ..140 C'lwn fownd

Ih" oniy ,.5'" of Ipondltnl' ww! 
embaUlI in IIn neFII8 tun ho. :5' WI
"nc . Ind would nol d.lne emb8l.n,l.

In one .tud)'. .1" 01 rl'poenll h.d MI

whlln Ihty w., LI.wal"lMl embahru"l .11 nol
18ull., 11' d whilt' MI,. 58 " of rnpOdmw
whu kn. embMlmll' w.a opllorwl bad 8IDbIlmll\l
dim'. SlWrlir.h, CoICAC. 1.1. b. 17

278

8ub !8ntja! number of cor:sumeri do
decline embalmin when prellented with
the option in a real punale situation""

While lome consumetl may not be
mjured if 8 fueral dirtclor embalms
without oblaining authori:zaUon.

14 many

other con.sumel'luffer lIubslantial
economic and emotion.! injury from
unauthorized embalmig. In tenns of the
economic Injur. there Is a charge for
embalming. ranging frm $5 to 150'"
which a consumer interested in a simple,
direct or less expensive disposition
might not wish to spend. Beyond the
actual charge for the service itselI.
embalmil1g 18 8 necessary predicate to

selling techniques which encouraga the
purchase of higher priced goods and
service!. Embalming is 8 practical
neceuHy if there is to be a viewin and
an open casket fuerallemce which
nonnally requllel the purh..e of a
calket. bunal clotbes. and other
lemcesDnd facilities of the funeral
home, 2."

l!nauthoried embalming may r..ull
In subltantial emotional Injury to the
family of the deceased. .. well. For

some funeral purchasers. personal
conviction I may diclate that embalming
is not appropriate. For others.
embalming may be incompatible with
religio"S beliefs. Orthodox Judaism. lor
exam pl.. forbids embalming.. a
desecration of the body. '" A fueral
directurwho has perfonned embalming
without nor approval hal inflcted

substantial. irrmediable emotional
injur upon the surivors of the

dec.ased. Th.t the funeral director may
volunt.rily forego his or ber embalming

-0. o. . Seall fuaJ dinr. Tx sm
(fur'e1aJ homt ..hic. prn18 8mlmina II In
opllon rtpom dec..tian ratl): CA 5u.
,upra no:! !n lieu th hall of thOl who had
P\rr. llml1pre. prefere (or III.

connm who wod bey' dlo..n.
luneraJ in wt emb.lmna it reuir II .
ptlC!;a! nlCliry or \hoN who wod hive be'
reUltI b) 11'11. emba

1 Lycm W.uhing!on ccumrr. n..uoa
HfI Small BWIfHI Subccrn (Part rt. .up'"
nol.30 118'. m: Funeral PnCH Prdn PoUdf
Ind PMd.. ia f1ondt II Ounboc 12
Ark.,l\!lor)' Ceer Stuy. Vl-DIZ. It $:
I)lAwU! ConnmerAJ.in Su. VW I. Z; l-

MP, fonrr Wiac fw dincor. CJ..'L
.L ftt tcilioa of I bu '-.Ibo Of I.

.ubJfIIIII! tht emba .. the "'il for th

..11 oILa!:11 tIndiM." 1. Pl'er. 
SInI.. Th, PMdpl.. an Prct of EmaJlltI, Z
(1ge). Mowr referece txk putlll La In
folluW'''J WilY: . ". fOWdl11 of 1M ful
.eru; prufrnlO iI erbarn an tb b8.i. 
fioanWl pt'fll &8 meendm." E. MII '1
Ptytholug w Fwwnd Se vii Itll

.'SH M Tmdlil. New YOR. Rabbi. Till5 It

GrgIL'1!\ M....c.uletl8 Rabbi Tx 8J A.
Sclder. New Yori Rabbi. Tx 100 6. Applaba\U

w YloO Rlbbl. T110& cut of W
W..h"'s:loft Boud 01 R.t-tJ. D.C. StmL 814-
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fee i, likely 10 be of lillie or no
consolation to the family.

The Commission finds tnat
- unauthorized embalming results In
lubltanlial consumer injur. hoth in
economic and non-economic terms. The
lelt for unfairneslI, however. requires
that Iha Commission balance againslthe
harmful elfecls of conducl. the benefil,
which may now from Ihe prac!ice in
question. In eSlence, the unairness of a
practica mUlt be mea.urd by iI. nel
effecl.. Funeral providers have
advanced two 8!enl. to support
roullne" embalming or embalming

predicated on genera! ex pre. lion of
authority: First. embalming is virtually
alwaYI desired by funeral con.umers:
and .econd. the subjecl of embalming is
repul.ive to people and Iherefore il
would be offensive 10 ask a family about
embalming. The record demon.lrales.
however. that many consumers do not in
fact want embalming and would decline
iI given an oplion. and thai many
consumers do not give pennission to
embalm by authorizing the fueral
director to pick up the body. '" Given
con.umers ' lack. of prior experience and
knowledge. it is uneasonable to eXPecl
that consumers wii afr""alively
decline embalming in Ibe first lelephone
contact with the fueral home.

The responle 10 the .etond arment
!Itwofold. First, evidence sugge'I' that
many if not most consumers would not
be uncomfortable in giving express
permission 10 embalm. Two sureys 
consumer eltiludes found thet four oul
of five consumers fevor Ihe Idee of
requig funere! dirlors 10 obtain
embelming permi.sion. "'In eddition.
the numerous consumer complaints
received on the subjecl of embelmin
.uggest thet fuerel punhasers ere able
end wilin to eddre.s Ihis subjecl.
Furermore. leveral funeral director
witne..e. testied Ihat the subject of
embalmg did not offend their
ccnsumefl. IN

Second. end perhapi more
fudemental. ti.e speculative concern of
fueral providers the t 80me consumers
will be offended by the simple question
Mey we embalm?" is limply not e

juatifiable basi. for refu.ing to ask the
que.tion el all. theraby lmposing tha
expenla of embalming on that segment
of the population that would decline if
uked.

The Commilsion rmds that consumers
cannot reedily avoid the her cau.ed

"5Hdi..ion at nol. Z4 'up"'.
-CaCAC Study. IUplO n011 241. al ZO 

Su. IUplO tl011 ".2 ., 5.
-D. Dulon. Chlurmln, AI.heme Fulr.1

Servce Bord Tx 99; L. Jon.. PT.. NFMA T.
U8Z; G. Brown CtuHrm.n. Vlrmonl 801. 

hI,.1 Semel, Th lz'Q..

by !.is practice. since it often occurs ot
the point 01 Initial contect with the
fueral home. To prolect themseLves

from thts ham1. consumers would have
to know thet Ihey must amnnatively
Instlct Ihe funeral provider nollo

embalm II the moment the pick-up call
i. placed. or else embalming will be
perfonned. Such knowledga is highly
unlikely. given consumers ' lack of prior
experience wilh arranging fuerals.

Furer. as di.cussed In Setion
1I(8)(2)(a). ,upra. the evidenca .hows
Ihat many consumers believe that
embalming i. legally require and Ibat
they may have no choice.

Charging a buyer for good. or services
which the buyer did not agree to buy
plainly violeles established priciples of
public policy found in fudamental
levell of contracl law. The common law
ins is Is on mutual con.ent for there to be
. binding contract. '" While consent
may be reasonably lmplied in lome
cirstancel. cour have also made it
clear that.acceptance caMot be implied
where the offeror knows. or should have
known that the orreree does not
undersland the tenns of Ihe offer. In
luch CBaes. clear expressions of

acceptance are required..' For that
reeson. Ihe Commission and Congress
have. in other contexts. reined in

marketin Ichemes which relied uponunow or embiguous con.ent on Ihe
part of consumers. :z In addition. seven
states have enacted provjsions which
.pecificeUy require fueral direclors to

receive express pennission before
embalmig. ,.. confrming Iba conclusion
that such practice. ere unjustifiable and
injurious.

(21 Rule Prvisions. Accordingly,
A 453.5(a) of Ihe ",Ie defines it as .unalt
for any funeral provider to em be 1m a

de cealed human body for a fee without
prior approval frm e family member or
other authoried person. exceplln
certain unusual circustances.

In determining which practices to
proscribe in the ",Ie. however. Ibe
Comms.lon la cognizant of the facllhat
in virtally aU instances where
disposition does not occu within a very
short time span. (e.g.. 24 hoUt) either
embalmins must be performed or the
body refrigerated 10 delay
decomposition. Concerns were raised in

-SH. J,. Cobin on Contnc:le 155 f198
Reslelen ISKJ or Conlracle , 17 (191).

5f ,.,. Coin on Contrcl8' 115. 110'1196);
Rnlll.IIII$tndl ell Contrcll f 1811V7).

Se ..", Polal R,orswution Act, Jg U.
30 rPibilJRI chlFlnl eon.Ule.. for unordere
mail men:ndillt, Tred" Rerul.lion Rule on 1h.

UI8 of Nl8abn Ophon Plan, by IIL" in

Commrr 18 CfR IUS,t uq, 1197S).
"CAF Survl'Y of SI.'I' lAw. Ind Resulionl,

.upro nole 105, II AppendIx tn-
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the ruemakig proceeding that if prior
approvaJ tor embalming were required.
funeral providers would be unable 10

embalm in lhoa8 situations where the
family or legal represenlative of Ibe
decea.ed could nol ba immediately
contacted. Unl,," embalming were
perfonned. it WBI arged. detomposilion
would begin thereby precluding !he
possibility of a traditional fueral.

The Commi..ion recogizes that Ihe
majority of consumers arranging
funerall. accrding to ell surey
evidence. do wanl tmbalming because
of their inlenl to have a lradltional
funeral wilh viewing and visitation.
Thus. the CommissIOn has casl the
unair acts and practices proscribed by

t 453.5(a) in the allemetive. As noled
above. the ger.eral rue adopted by the
Commssion prohibitl funeral providers
from embalmg lor a fee '" without
oblaing pnor approvel from the family
or authoried representative of the
deceBled. on Excepted frm this general

rue are two situations. First. if atate or
local law reqwre embalming in certain
lituations .uch as where death has
occurd /rm cerlain communicable
di.eases or where the body wil be
transportd Inlerstate. '" the funeral
provider mu.t follow the applicable law.

Second. the provision allow. fat
certain exigent circstances by
providinS tha t if the fuersl director "'
unabJe to contact a family member or
other t.onzed-person after exercising
due diligence. has no reason to believe
that the family does not want
embelmg performed. and obtain.
subsequent approval !rom the famiy.
the fueral dictor may charge fot
embalmig withoul violatig the ",Ie.
In seekin sublequent epproval. the

fueral diector mUlt first disclose thai
embalming hal been performed. butlhat
00 fee wil be charged if the family
.elects a fuera! arr.ngement which
would n uir embalmg. luch as
dircl cremation or imediate burel.
the family then selects a funerel
errngemenl which would require
embolmng. IUch as e fueral wIth
viewing. visitation. or the body pre.ent.
subsequent approvel may be inferred
and a fee charged.

- SII NFA Com.eutJ en RewINd Rule. XVI-
112,.111.

M1Se 45'J(2
-11th. fuerel dUmje W'abJ, to 10C18.n

'PPro.le fam, membe, the rue penDll the
",qWl .uthonutiOtlo come frra .locJ oMcw
who ba, 1...1 IULhonf' 10 tt neb II dmeton
Thll m., bt. nll on thl dn.tanClI end
!.llll,t. 18w, e car'ncr , .hmrr. public h'ellh
omci.L. futl, or on8 nprlul, IUtbOrurd 10d1 dJ.polUon olu.. dud.

llSmtiob4 aJ(1).
el;onW, S(eU1
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To help prevent 8 funeral diector

rrom charging for embalmi in those
.ituations where the role doe. prorubit
it. 1 453.5(b) 01 th. ru. r.quir. !u.r.1
d1rectorl to place a wrtten disclosure
on th. nnal bil or agrement given to
cu. tom.. Inlonnin them 01 their right
not to pay lor embalm performed
withoul prior apprvval unle.. they
.elect a tyo ol!uer.1 which would

requir emb.lm. Moreover, the
di.clo.ur mUlt .Iate that il a I.el.

chared lor embalng. a wrtten
explanation wil .ppear on the fI.1 bil

or agreement given to 8 cutomer.
E. Section 453. Defini/ions. 

1 453.1. the Comm..lon defies .evera!
tenn. 01 parcular importance in the
nile. Some 01 these tenn. .uch a.
Commssion.

" "

aemation" and
person" requlre no elaboration. Others,

which raise .ignncal is.uos about the
scope and coverage 01 the Commission
nile ar dI.cUl.ed below: We have
placed ths discu..ion aller the
dI.CU.ion 01 the oub.tative prvvision.

01 the rue to lacltate understading 01

the issues they rai.e.

1. Section 453.1(0), (c), and (01-
Definitierns of "alternative contoiner,

co.ket and ''ufinished wood box
The rue defie. thee categorie. 01

receptacle. lor human remaw: Caskell
alternative containe.. and unfl.hed
wood boxeo. The.e ter. ar Uled In

1 453.4(a) which ena. the consumer

. '

right to U88 an alternative to a
traditional c..ket when choo.in a
dict crmation. Ceokell ar defied
generally.. container. made of wood or

metal ornamented and lied with labric.
An alternative contaier. on the other

band. i. non-metal without
ornentation or fied interior liin
and may be made of a varet of
maleriol, ouch ao caboard pressd
wood or cavao,
The te!' "u.hed woo bo.." ha.

been included in the ru. beu.e or 
conce tht what I. perhap. the
trdJtioll low co.t container. i.e., the
plai pile box. could fall with either
the defintion of calk.t or that 01

ltemative contaier,"'The
CoII.lon. tlerefore be. defied an
unhed woo box.. 8 pacu
tye 01 ca.ket-one which II made 01
wood and without lig or
omamentaUon. Under the rue. an
un.hed wood box I. trated like an
alternative container: thaI iI. a luneral
prvvlder may .ati.1y the reuiment In
1 453.4(a) to offer an alternative 10 a
casket for U'8 in dit crmation. by
nrrpring 8n urflrj, =d "' ud boA.

- .

c;.., If B. R..hullal Coaul'nU 
of f'!CSC! . \0.

CAs, XV11. .1 

2. Setions 453. Ii). lj, and Ihl-
Definition! af 'june",! goods,

" '

june",!
provIder. " and ' funeral service The

definitions DC funeral good.,

" "

funeral
provider" and " funeral services" In

1453.1 (I), iii and (k) are crtical becau..
they define Ibe .cope or Ibe rue
coverage. Only tho.. person. who lall
into the class of "fueral provider" are
.ubjecl to the rue. and In order to do .0
a person mu.t .ell botb "!ueral goods
and fueral "servces,

" "

Funeral soods,

under 1 453.1(i). con.i.t 01 all prvducto
.old 10 the public lor u.e in coMeclion
with !ueral .ervl s. Thus, the

r1Jition of " funeral services" is the
core on wrnch the delinitions or both
Iuneral provider" and " Iuneral goods

are b..ed.

Two tye. 01 function. come under
Ibe de/inilion 01 "!ueral.ervi " in

1 453.1(k): (1) Thos..ervice. used to
care and prepare human bodle. for
bural or other dispo.ilion and (2) those

lemees used to arrange. supervse or
conduct tbe !ueral or dispo.ilion. Botb
the prepsratory and the superv.ory
tye. of !uctions mu.t be perfonned In
order to come witbin the derultion of
fueral.ervices.
A "!ueral provider" under 1 453.1(i

must .eU both "!ueralgood." and
funeral servces." in order to be

cla..i/ied a. a " funeral provide"' , a

person mu.t perfonn both tyes 01
!uctions listed In 1 453.1(k). A
cemetery. therefore, would generally nol
be con.idered a "!ueral provider
under the rue becau.e il onJy arrange.
or conducil final dI.po.ltions. It does
not prepar human remaw lor burial or
olher dI.po.itions.

3. Seetion. 45. 1(S) and (II-
Definiton. of "direct crmation " ond
immediote burial" The rue prvhibils

funeral providers /rm reuig that
consumers choo.ing direct crmation
purc..e a caskeL'" In addition.
con.Wlers choosin imedate bural or
direct crmation may not be require by
luneral provider to purha...
embalng .ervce.. '" The terms " direct
crmation" and "lmedl.'a bural" reler
to lorm ol,;ct di.posltion 01 hUlan
remain which tlle pla without
fonnal viewing. visitaUon. or ceremony
with the body pre.enL'" The d.flliUon.
of the.e term. do not prescribe a precise
time period between death and
di.po.ilion 01 the body, but ralher ",fer

-or Otf c.le1n w!U dn p,..'"
human remain. for bual wod bt eoid
'f1 JIrOYlde" and therefor 

.r. W1de the

"'e.
hn 453.1111.

Sr10n 'SJ.tbl imd 4:;.38112).

-D;:.;;: f-=

:"' :. =! ;;"' ::: '!"

Ih,.r.a.'I"f IImed,.lr blinlli.
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to the lack of ceremony surounding Ihe
cremation or bural.

4. Section 453, 1lgl-Deflnition of

crematory Tbe definihon or
crematory" In Section 453.1Ig) Includes

only thole persons. partnerships and
corporations th.t both perronn
cr.moUon. and 88ll !ueral goods. The
Commission i. gware Ihal lome
cremalories do not .ellluneral goods
and Iherelore would not rail within thll
definition. However. the Commission
believ.. that 1 453.1(g) i. consistent
with Section 19 or the 1900

Improvement. Act which limils the
rue s coverage 10 persons who seU bOlh
funeral goods and fueral services. no

5. Section 453.l(mI-Definition of
Guter burial container Burial vault..

grave boxes and grave 1iners are terms
commonly used by !ueral providers

and reler to containers designed ror
placement in the grave around the
casket. Th. Commission ha. u.ed the

ngle term "outer burial container" to
include the various types of containers
wbich may be used.

6. Section 453.1Iol-Definition of
..rvice. of funeral director ond staff'

This lerm relers to Ibe .ervce. which
Olay be fuished by a funeral provider
in connection with the arrnging of a
funeral. including such .ervce. a.
conductin the arrangements conference

or pleMin the !ueral .ervce.. It doe.
not include .ervces otherwse listed in
i 453.Z(bJ(4), such as embalming,
translerrng remain. t() lhe !ueral
home. etc.

F. Section 453.6-Retention of
Documenll. Section 453.6 or tho nUe
requires !u.ral providers 10 retain 8

cnpy of certain document. which mUlt
be prvvided to consumers under the
.ubstaUve provision. 01 the rue.
Specifically, the retention 01 document.
provlsiQDuires !ueral diretors to
ret_pies of the price lis II required
by the rue, and copie. 01 each

individual .tatement ol.ervic.. .elected

by the co.umer lor each !uerallor a
period or one year. Funeral directors
wou1d also be required to make these
recnrda available to FTC o/lcialo upon
requost for wpecUon.

The Commi..ion . goal In adoptin a
recorekeeplng ..quiement i. to h.lp
ensure comphance with the lubllantive
prvvi.,ono in the nile. part of il.
enforcement progrm. the Commission
wil check the records of individual
funeral home. to ensur thai the price
li.ls and statemento reqUired by Ihe rule

r.nrnplrtr Since mosl of the

..&t s.lion tQlc1!1)(A' ithe CoUlon h..

'.!~~~ !' ~~~ .., . . ".!-' ..",:-.! .

:wVICI'I ",I.tu" 10 fwrtl" ). I u.sc. 7' not..
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information which the rule requirs be
given to consumers will be contained on
the price lists and statement of 8ervices
.elected. availability 01 tho.e documenls
lor Inspection will make it leasible 10
delect rule violations eendenUy and
Ibu. to enforce Iba rule elfecUvely. The
recordeeplng provilion wiD Ibereby
detar porential vialelaro and help
prevent Ibe unlair and decepUve
pracUcel defined by Ibe rue.

Dur the ruemaking proceeding
several concerns were expressed about
Ihe aperalian al ths provilian. Same 01
Ibe mOlt frquent were: (1) Thallbe
requirment was burdensome because
Iuneral provide.. would be requied 10
.tare lare numbe.. al dacumenl. In
arder ta comply wilb Ibe rue; '" (2) Ibat
the time period lor retentian al recards
w.. unalanably long and Ihauld be
lub.tanUally reduced; '" and (3) that Ibe
requirement wauld unasanably Invada
Ibe privacy 01 persanl arrngng
funerals. 1"1 The Commssion has
con.idered each 01 Ibe.e crUdlm. and
has been a. respansive .. pas.ible.

consistent wilb Ibe goal al effcient

enlarcement 01 Ibe rue.
When campared wilb Ibe ve..ian of

the rue first publi.hed lar public"
camment in 1975. '" Ibe verolan which
Ibe Commi.sian h.. naw approved h..
a recardeeping requirement which
lubstantially reduces Ibe paperwork
Itarase burden an luneral provide...

"I 5H CommmtJ Other Crop.. Xl..:
IndiYiduaJ FWleraJ Indualr Mmbt. XI..'7 Sr..
or LoJ A,ency or Offcial Xl-e u,s. SmlU
BloZin.U Admtrtion. XJV-BQ: Ia4lvidu.1
rulnllnduttr Membe, XI-ZO

"'Set PoI.Rec CcnnmralJ. Oter Cro
XI"".ms.id.

n'5H 40 FR:J (1m).
"'The mOil aigncal chan ID lt coanec

I. tb ,J..Uoa of the rewrlmel thai lunl
prcdm FYI to e.ch cultomer (and th.,ro
"'lam. copy!. lepas., "S1.t.meat or FI&
Go Ifd Sece, Selectd" reqWf by
I",.:l(' n. tn..II.. whioll.na, 
bn. .ppean em the Statement mi' be
inCOrplled oato the fi contrct bil 'or oth
doceal whtcb the fuera proider .tr.d, UN'
10 memoria1i .a)ell qnementl with CUIOmel'
5lnce .ucb dacuenll wouid ard, b. retl1
.. bwll.n... f" or lor lax puMl the
addtiona bun impolf by the Co..loa il
'h ather ch iJ tie flJ,r rule bave

.JpanUy Ndw: the buln Impaled by the
I"rdnpLn htu1menl. r1nL U pubUtb8 il
1m th rW' htui thI fu.ra prvidm p.,
aul , ..patf .tant dncbin lb. 1.,&1

i'm'Dta whidl. fu.ra prvide 

Nqui COWD to pur.. ro or MlcnTb dido.Ut. b.ve now bH ..tld onlO

!.. price lita and .1I1.manl ol..C8 Mlec
.Um.u. the aNd 10 k..p 1C(e 
a.owt compJJ.m with Lbe pro,;aioa. s.nd 11,
rue now ptrmll fw provtd:erilo cortUd811CI pnce woreUOD onlo aZU dDCL l..
u.. ..nera pnceli.l. Tbu. fuera proe,. me,
chDO 10 li.t pren lor ca.kata .nd ouler bual

, No.

';;'

In re!lponse to concerns that lhe period
for record relenlion was too long. the
Commiaaion reduced the period from
thee yean to one year. A one-year
rer.ard" ",ten lion period will be Ie..
uselul than e three-year periad in
helping identily luneral praviders who
ara engagins in a paltem al rue
vialattan. ar in identifyng all
consumers who would he entitled to
redre.. under Sectian 19 01 !he FTC
Act.n'The Commi.sion has nonethetulI
concluded Ibat a one.year recard
retentian period wil provide an
adequote incenltve lar rue", pravide..
to comply with Ibe rule . .ubstantive
pravisians and hal. aetordinsly. revised
the rule ta reduce Ihe buren an luneral
providers.
The recardeepins requirement h..

nal been revi.ed. however, In relpanla
ta Ihe cancem Ibat it wauld calliitute
an unwaranted Inva.ion af Ibe privacy
al Ibe penonl arangi ruerals. The
Commssion views ths cencem 88
unlaunded. The rue da.. not require

fueral providers routiely ta lubmit

recordl lor examiatian by Camml..lon
affciall. Ta Ibe exlent that Commislian
affciala abtain any inarmUan Irom Ibe
rlcord af rueral providers .. pari of
an inveltigaUon, IUch inarmatian
wauld be .ubject ta Ibe provisions af Ibe
Prvacy Act'" and Sectian 21 al Ibe
FTC Act, '" which pro\ide guarntees
egainl' unwaranted dilc;a.ur al
peroonal tnarmetion.

- G. Section 453.7-Comprehension of
Disclosurl. The Cammissian haa
included a requiment In Ibe rue Ibat
the dilclalll which luneral praviders

mUlt provide 10 cansume", mUlt be
made in a maMer which ia cJear and
cansplcuaUl. The Commi..ian s gaalll
to ensur that Ibe Inlarmation provided
under Ibe rule will be pre.ented In a
maner reedily discernble by
conlumers.

H. Section 453.8-Decloration of
Commi..ion IntenL Inl 453.8 af Ibe Nle
the Camml..ian cJarifi.. the ilsues
with relpect ta haw it interprets it. rule
an fueral p",cUce.. The Commi..ian
baa incJuded Ibele Ilatementa wilbln Ibe
rue ltaelf ralber Iban anly in Ibe
Statement al Balis and Puase ta ""I"'
Ibale penano who are cavered by the
rue in underorandi !he Icape al Ibe
rue end Ibe abligaUanl it impases.

Firt Ibe Camm..ian declarel itl
Intent Ibat a violatian 01 eilber Ibe

definltianal provilian. ar Ibe remedial
provillana 01 the rue constitute. a

conrainn on one U,L nib., llla 10 prp.re""
..pa..e. docnta

"'IIU. S.C.I7b.
1n5U'.sC.15.1...

UU.SC.S7bZ.
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violation ' or the ruJe. uness olherwsl
.tated. 1n each provi.ian al Ibe rule. Ihe
Commsaion fit de.crbes with
particularity Ibe net! or practice. which
have accUled in Ibe p..t which Ibe
Commiuion finds to be unfair or
deceptive actl or pracUce.. Thereafter.

Ibe rua de.crbes what remedal
pravilianl. II any, mUlt be complied
wilb. ThI lonnat i. nece..itated by the
decisian al Ibe Second Cilln
"otharin. Gibbs. 

An examplp. al where a violatian of
eilber Ibe denniUonal ar remedial
.eclian. would be a vialation al Ibe Nle
Is laund In 1 453.3 conceml
mi.representatianl. U e fue",l provider

makes the di.cla.ur requid by Ibe
rule cancerns c..kell lar crmatlan
(i.e.. the remedial provilian.
1 453.3(b)(2)J, but canlinue. to maka
lalse cJalmo Ibal the law requir. a
casket lar dircl crmatian (i.e., the
definitional provi.ianl, 1 453.3(b)(I)J.
Ibe luneral provider wauld be in
vialaUan of Ibe deflDUanaJ .ecUan and
Ibi. wauld conltitule a vlolaUan af tha
rue.

SecUan 453.2(a) deali with price
dl.cJa.ur il Ibe one excepUan 10 Ibe
seneralstandard !hat a vialaUan af
eilber Ibe definiUanal ar remedial
lecUanl canstilule. a vialaUon 01 the

ru..1n 1 453.(a) !he Cumm..ion
explicity Itates Ibat I fueral provider
wha complies with !he ",medal
requirements cpleemisprice
di.clasur in 1 453.2(h) il nat engeged In
Ibe unatr or decepUva ects ar precUces
al defined In 1 453..(a),

Secnd. the Cammlsian Itatel itl
Intent that each al !he provisiana of the
rue er separate and leve",ble Irom

one anther. If ane ar mare parts al the
rue are lound to be invald by a

reviewing cour Ibe Commis.ian intends

that the alber partans 01 the rue wil
contiue iieTacL

The ii Illue addr..ed by Ibll
eecUan cancmo the Illect al the rue on
bural inurance and !he rue

can.iltency with th exemptians lor Ibe

businel. 01 Insurance embadied in the

McCarrn-FelllOn Act'" a. rellated
In SecUan 5 of Ibe FT Improvemente
Act of 198'" ThI .ectian decJarel the
Comm..ian . inlent Ib.t Ibe rule be

Inapplicable ro the busine.. al inlurance
ar ta acts in the CDnduct thereal. Thll
explicit decJaraUan waa incJuded in the
rue In re.ponse ta leveral CDlDent.
queoUant the effact 01 Ibe propoled
rue an preared fuerall governed

'" s. S8tioa I(B). 8UPfO .1 DOta 1&
" U.sc. Ion.

., 

Hq. (1871.
.1 Pulic Law --zs It StaL 38.
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by burial In.uraDee"
n The

Commi8lion , declaration of intent is
tncluded to addren these concerns and

. clarify Ihat the rue do.. not apply 
.uch arrangements and other areal
involving the bu.ine.. 01 in.urance.

I. Effect of the Rule on Stale low-
See/ion t 453.9. In t 453.9 01 the rue. the
Commission haa Ipecified a procen by
which the states may oblain exempllon.
!rm part 01 all 01 the rue
requirements. The purose 01 this
.ection is to encouage lederal-stale
cooperallon by pencilting appropriate
state agencies to enforce their own state
law. that are equal to or more .trngent
than Ihe trade reguation rue. .. To the

extent .peclfed by the Comml.sion. the

rule will not be In affect in a .tale
obtaining an exemption. Otherw.e, any
stale laws which confct with this rue
aller its offecUva dale ar preemptad to
the minimum extent necessary to
re.olv.that confc "'The following

dIScussion fllt sets oulthe ba.i. for the

Commssion s preempUve authority and
then descrbes how that authority
alfects existing state laws.

1. Preemptive Authority. In general.
lederal authority to preempt or overrde
state law stell.!rm the Supremacy

Clause 01 the United Siaies

ConstituUon, '" The Supreme Cour of
the United States has clearly
estabUshed the priciple tht "state
legislation which frtrates the fu
elfectiveness of lederallaw Is rendered
Invalid by the Supremacy Clause.

"'"

The Cour has also made clear that ths
priciple applies to federal agency

regulations which bave the forc and
e!lect of law as well as to acts of
Congre.., '"

More specically, the cours baYe

recogned that fedarallaw may
preempl state laws or reguatloll to the
extent that the federal provtsion
raquis or authories conduct which Is
Inconsistent with state law,"'Tbs form

li CoCUntJ OD RMN RYie. Acd,mJc Croup
XV'J7t at 1: Other Crop.. XV all.

-Th. prllonll il aa:rd with . panU,)
Pf"" in Seed.. 100d) cI!h 
Act of tHO StI t5 U.sc. 571 DOle

-n. Commutoa I' UD,wlI!)f ur 'lIttl...
which 

.. 

bo _plo .. II. na dI- In 

_.. 

D(I(2), il"'.
.U.s Col1ittut1on Ar VL d. Z ltat"lh,t 'r.

Col1tutlon and the "WI o( the United Stllel
which Ih.U be m,data pWU8 
,hi be &he .u m. I.. of th lan
an)' in tbe, CoUtuUoa or 18.. of uy .lIlI le
the contr DOtwthla,

"Pez Y. Campb.U. 40 Us. 11. eu (1m).
.. s. ..,.. N..h w. P10rda laduab'll

Commllon S8 u.s:z Z4 ( .,); PubUc UtiUU..

Comm..iDb Y. Un.lee Slain. W u.s s. 
(1957J s. OJ80 lonl Y. R.tb PldU Co uo U.s

19. z&1J ft9T!-s. ..,.. c.-tl. W. HIY.. PrlpllJlI, Inr.,

'" u.s. '!II8M).

oC preemption ia referred to 81 "conflct"
or " incon!lialency" preemption lI.ln
Ka/horme Gibbs. the United Siaies
Cour 01 Appeal. held Ihal Magnulon-
MOSI trade regulation Nle. promulgated
by lbe Commllion preempt loconsistent
Slale law under tradillonal nollons 01
conflct" preemption.

2. Effect of Rule an Sta/8 Law, Every
stale regulate. lbe licen.ing of !ueral
directors and fueral eslabllsloents.
including such subjecls as the

educational. apprenticeship and
examination requirment. Cor licensees
and public hesllh standard. for handling
human remaina. Thl8 entire area of atate
regulation remains intact becaule it
does not conOict with or !rstrate the

purposes 01 Ihe rue, The rue also

specifcally recognzes state relatory
liitations Imposed on licensees for

public health reasons with respect to
embalmng.

Some states also have enacted certain
prolections lor !ueral consumers which
appear simlar to those in the rue.
Slata laws exist lor e""ple. which
prohibit !ueral diretors !rm
embalm remains without pennSlion
(Seclion 453.5(a)(2)) .. or reuiring a

cuket for cremation (SecUon

453,4(a))," At least one other stat.. has
enacted into law a pro"ision which
appears simlar to an earlier proposed
version of tha rule s requirements
concaming preselection disclosur of

Itemized prces. -Sinc. such provisions
do not connic! with the rule. they 
nol preempled or affected In any way. A
violation 01 such provtsions would
simply be a violaUon of both the rue
and ststelaw.

Olber slates bave enacted provtsioll
which ar dicted at the I8me pracUces
as the rue but appear not to .ddr..
lb..e problems in a maner simlar to
Ihe rue, For example. severa states
raqui tht !uer provtders dlsclosa

- A r8dlfalllw may I!tO npUct)prlmpC aD
oeWt IN' coen by It8l.1Iw. il wb1 e... \b
l,dml ,tahll' " vtew ., havhll "ocpied lb.
fi.ld." s., ..... 1"' Y. Kali Pocl Co. QO U.&
SIS. 521111). Th. 1u8f ru do no
conl,mpl'" th rw of prtloa

-'12 P.z .t 11. Aile... il thi .pp.1 WI"
prliO af \b. Colllon , Vocno Scool
Trad. RelUo Rw. Its c.Jl Put 431 whds
impoud abu,tiDD DD pr".,. pun dut
.."od wtUl!h ........ Impo .. Il
'181...

.'s. 6S.3.1I2I1il..d 43.8.lIt

-S.11' Staf Rep .uprv DOte 8..11%3 a. IS
.nd .ccpayU taL

"$N, ,,,.. W.,h. RI. Coe MD, tI.3..1
/101 Su. bid. Co AM 1""''''''1-
IUlbU14J: ,ndW. Va. Bo DfBm,Lmen.ad
Pun.n! Di.. Rule. 10 (A) aa IC),

"58. ,.,.. Md. An Co. ar 43, I WA (!kpp
llIt Min. Siet ADllfiUJOJI rwnt 5upp.
0'').

-Fill tlll """ t ''M''''' tW".. ,.,,
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their pnces, but requin leu di.cIosur
than would occur under the rue
itemization requirement.

ZMThe rue

would nol conflict with and preempt
luch regulations either, because a
funeral provider complying with the rule
al.o could comply with the more
penniuive state law provisions.
However. in such casel, fueral

direclors mu.t sl80 comply with the
additional requirements of the rue,

While the Comminion is swore or no
stale Iswi which ar in connict with lbe
rule. individual ,tate. may wish to
exercise their rigb under I 453,9, to
exempt lbeir Is WI entirely !rm the rue,
Under I 453.9, the rue wil not be in
effect in a state 10 lbe extent specified
by the Coroi..ion where: (1)

Application for ea exemption Is made
by a state: (2) lbere is a stale
requirement in ellect which applies to
any trn.sctlon 10 which lbe rue

appliel: and (3) the .tate requiment
providel an overslll.vel 01 protection

which I. .. grat a.. or greater than. lbe
protection s!lorded by the rue. If an
exempli on is granted. It shall be in effect
only lor ..long s. the Itate administers
and enforce. ellecUvely the Itat.

requiremen
The Comm..ion here offers no

opinion as 10 whelber existi Itate
laws or reguations provtde a level of
protecllon as grat as or greater than

that provided by the analogous rue
provi.ions. .

"'.

Iet fort In I 453.9, tha
Coroi..ion wil instead detenne the
appropriate relationship between the
rue and statelsw on a ca.e-by-cse
basis in the context 01 an exemption
proceedi conducted puruant to t US
of the Commssion s Rules of PrcUce.
The Commssion will evaluate
appropriate pelltions lor exemptJon
Dlade by ststa governental agendes to
determe the overal level of prolectlon
to co_-e and whether the state
regulation to admnillered and enorc
effee!ively. Factors which wi be
considered by the Commssion In
determ whether an exemption is
walTnted include BUch things as lbe
means svaUable to the state to enforc
its provi,ioll. the existence of any
private rights of action by an aggeve
consumer, and the scooe and formt of

-For !:.amle. mol ,ta!l ony re . writt.a
Ifmmt tby do 1101 re prce ltta Tb
wnhen qrl!ettl nwalJy ID', be In !be fOf 01 I
111\1. 

(p'''' 

pr1C8 far aU of th f1l!nJ 
culom&r th1. with MP1le ptC81 oN, for
Clah .dY8nee U.ma and I\ppilmelalitem 

"' 5W or Slale 1.., IDd ReaUOG
.upm CollIes .1 Appft W-c Any 

vldl! 1It' ID comply with Lbe Nle etH
wou.ld proY1dll !he ltadc,,, rwWt by 
lie leI.
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required price disclosures In funera 
consumers.

Only slate governental entities may
- requpst exemption. from the
Commis.ion , rule under 1453,
funeral providera may nol use lhis
proce.s. The detennin.tion to gr.nl an
exemptio!, to statalaw will nsce..arily

plsce the primary enforce men I burden

back nnto the 'tate 10 enCorce it,
provi.ion, Such a decl,ion should be
made solely by the slale entity involved,

Ill. Alternatives Con.iderod
Durn3 the cou..e oC this proceedins

the Commi..ion careCully considered
.evero' .ltem.tives to the nnal rule

ultinateJy adopted by the Commis,ton,
These optione Call into three general
categories: (1) Alternative, to the
adoption oC any rue: (Z) .pecic rule
provisions which were .Itiately
rejected by the Commission in any Conn:

and (3) veriation. of rue provision,
which were included in the nnal rule.
The most aignficant of tho,e
aitemativs. considered which C.II inlo
the third category have been dl.cu..ed
in Par U of !h. SlatemenL'"

The altemativea to the adoption oC
any fmaJ rue which were considered by

the Comm..ion include: (1) Taking no
action: (Z) i..uing a nonbindi induatr
guide: and (3) issuing a model atate law
Cor consideration by the etale. The

alternative requirments which the
Commlllon considered hut did not
include in the fI.1 rue were: (1)

Prhibitin fueral providers Crom
removins the remaina of a decaaed
without authorizalion. or refusing to
releaae the remains of the dece..ed: (2)
prohibiti fueral providers !rm
employi certin techques and .eles
practical to steer consumers away from
inexpen.iva fueral mercandise; (3)
prohihiti fueral provid8l frm
ensa8i in concerted actvity thugh
thita or boycotts aied al olher
fueral providers and (4) perttin
fuera providers 10 us a fonn of
packaga pricig with declation crdlta
in lieu of itemied prici Each of these
alternatives Will he dlscolsed baow.

A. AJternouve. /0 Any Comnuuion
Rule.-I. ToJe No Acuon. Thughoul
tha cO\le of Ihe fuera rue
proceedin. one option considered by

the Commilsion waa thai of taki no
ection. e.. tenainatin the proceeding

wlthoul tasui a rue or other
gudeline.. Ths approach would
eSlenUally have maintained the stalus
quo. Thus. the principal henelit oC

adopti thtl option is thai it would
impale no compliance COlts on funeral
providers. since they could conhnue

.. s. Setion n. ,UP1T

their e",isling practices without change.
In addilion. ths coune wnu;d not have
required the expenditure DC sny funds to
enforce- a rule.

The Comi.sion haa concluded.
however. that these benefits are
.ubltanlially outweighed hy Ihe COlts to

conaumerl artsing frm the unfair and
deceptive practices cuntly engaged 
hy Cuneral industr memhers. cosls
which would conhnue unahaled II the
Ilatus quo were mainlained in this

market. The practices descrbed in
detail in Section n of !hl Slatemeni
cau.e consumers to pay higher prices for
Cuneralgoodl and servces because

Cuneral providers are insulaled frm tha
need to lei prices competihvely. and
ca use consumers to purh..e and pay
for items which fueral providers
misrepresenl aa heing reuid hy law
or cemelery regulations. These and
other practicel prohihited hy the rue
resull in suhatantiallnjur to consumers
injury which can be eliminated al
minimal complianc costs undu the
proviaions of Ihe rue. '" '!e
Commission haa concluded therefore.
that thre wt be a algnficatly grealer

net benelillo sodety If II issues the rule
Ihan II it taes no action.

2. Rely on Indu,try Guides. Under this
option. the Commillion would Illue
voluntary trade practice gudes inalead
of a hindlns rue. This option was firsl
con.ldered hy the Commisaion in 1916-
when two indu.tr trade assocations

petitioned the Commllion 10 convert
the rulemal proceedi inlo one for
the consideration of guidee.-The
c;mmt8l10n rajecled !hs petition.dscl to decide whet Iype of action.
II any. w.. warranted unti 11 had an

opportty 10 review the evdence in
the rumakg proceedg and make
findings h..ed on thai evidenca.

In pa..ing the FTC Improvements Act
of 198. Congsl penailted the
Commilsion to issue a fueral rue hut
.pecifcally encouraged Ihe Commission
to consider whether tie goals of the rule
could he achieved throug voluntary
guidelies. 00.

-11, be. Ind COtl of ill""'" . rul. 
dumbed in 10 det.iJ in Secon IV. infm
(Bn,fita an CO'" and Olner Effecl, Dr Rul.
PrviiOZ 11 ,.aSO why lxi.lin PNcUao
ClLI" nilU injur ar dnbH i. d81.11 In
Sellon n. 'IlPro

.. Pttitiou of NaUonal Seltrled M'oi1Jc.. J-A-
zz n. petiti WI' ;oiM b, th N.1. FUM1
Dlret.n APboa.

- Lellcr 'ra Chri.. A. Tobin 10 o.W1 D.Murn. AItCI'J ror N.Uaa.1 Selft
"'artc.MI (Apl to. U118 Sn Bi.tJ Zl5-1

., Slall!lfllt or COnlllllfan Bro.hill. I;:A CQrI.
J... ""JI" 'nail" 1' MayZQ. 11W1
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After review1ng the M.JemakinR
record. Ihe Commluion hes concluded
thai voluntary indullt guides ure not

an appropriate solution 10 existing
problems, IC guides conlsining the rule
substantive proviions were adopted
and complied with by the industry,
e..entially th. .ame compliance costs
would be imposed on the indultry as
would be Imposed hy the promulgation
oC a rule. Tbe major "hanelil" In .uch an
Inatanca would be the puhlic "vinS'
which woul accre Cram nol bavinR to

expend resoures to enforcs a rula.
Adoption oC this approach. howe,' er.
would nol ensure that Cuneral providers
would comply with the gudes. and Ihe
henenls 10 consumers would be reduced
by non-compliance. Clearly, iC all
providers complied wHh guidelines.
con.umers wuuld receive the slime
benefil. that the rule will provide. Thera
la no aasurance, though that voluntar
guides would lubstanlially alter the
buainen practice!! of tN. market. since
commenL! by industr memhers on Ihe
rulemakir08 record clearly show thai
there is no ccnsensul among fueral
providers on the need to revise their
cu,"t lalel techniques. '"lt is the

Commls.ion . fudgment thet voluntary
guide.. abient such a consensu,. would
not be complied with by significant
numbers oCluneral providers. '" The
gudes ""uld, there Core. not provide the
nel bellents 10 consumers which would
he provided by i.suance oC a rule.

Guides mlgha sloo ofCer the benent 

aome liexibility. givin opportunities Cor
experientation wiLh. among other
Ihings. diCferent disclosur fonnta.
GIven the lack of iIduatr con.enaus on
the baaic i..ue of tha talmel' of several
major ind..tr practices. however. th,s
approach does not leem practcal.

3. Rely o. le Action /0 Corrct
Abu.e.,-1ird approach to corrcting

tuneral industr abus.. would be to

awail action al the slate level. rather
than to issue a federal rue. Thia
altemativa ha. been augested
repeatedly dunng the rulemaking
pror.eeing, usually in conjunclion with
the expression of beliefa that existing
alate reation ia adequata 10 correct

-Thil Ini11 would be off..t lOewh8L
howeyet. by 1M COlta Innbvl.bl. to JtdeUn. Nlf..nfaI'mlftt by indltr m.mbtID. Ughr or thil.
lb. CoaulllCn hal ccud 1h.1 11.,. woulll nil'
be . lipific. miucon II n8t .a! mml COlli
la 8O1tl,. if I. rwdn ar .nforc 1I..ly.

- Sf .... Swa of PoI-R. Coauentl
on f'GMI I.tr Ptctcn na.. XV. 111.184
fcommenll VI OPpoltiOD 10 !D10ry itel'Z8llUnl

-The "'.w! oul b. 10 give In wat
COftpeUII" Idnnl81" to fuP'I pIdcn w!w
chole n(1l 10 complv ,,'lh lhlpictlJu.
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whatever abulerf might exi.t." A

propo.al to the Commi.lion bY'1everal

major indUitr trade 8!1octaliona in
198 allo renected preference for .Iale
level retion. That propo.al conlilled
of a .01 of modeilawl which the
propose .ugge.led be tSlUed by the
Cemmi .ion for volW1tary adoption by
the atates.

Th. Cora..ion recognl thatltal.
action to corrct .x.IUn Indultr
abuI.I. if IUch .ctioa wer ta would
hay. .igncant b.nefill over regulation
at th. federal level. Finl. it would
allocat. all fueral indultr regulation
to on. level of gov.mmeat (i.... the
Itate), potentially allowt ecnomie. in
the COlt of enforc reguationl.
Second. it would .implify th.
compliance buren on fuera provide...
by giving them a .ing. .our of

gud.ace for .nlwers to th.ir queltlons
about their reguatory obUgation.. Thrd.
Itat. regua to.. .hould be abl. better to

keep abreast of non-cmpliance in local
areal thaD the Comm..ion. and thus
Ihould be better able to enforce rule
provilioll with maxium effectivene...

The Commis.ioa ia concernd,
how.ver. th.t at.te regul.tlon in the
pa.t ha. not .ddr..ed the problems

which the Cera..ion a rue i. designad
to corrct. A review of Itate law

.ubmltted to th. Cera.aion la 1978 10

.nd another review conduct.d in

198 - indicate. whie there has heen
IOma improvement at the .tat. level
.ince the proedi commenced. that
mOlt Ita tea beve nol moved to enact
reuirm.all comparabl. to thos which
the Cerasaioa i. adapli. pararly
in th. ara of prico dllclo.ur. - The
failur of .tata fu.ra liconaln boar.
to .naet reation. reui itemJzad
price diacloaur I. nol aurri.in given
th. f.et that mOlt.tat.licelling boar.
ar dominled by fural dietors wbo
ar liely to Ihar th. trdltionel view

of th. major trade allocatlona that
pack. pricig I. a perf.ctly
perml.lble practico. '" R.lIance oa

-s.. 

... 
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XV. IIIZ5Z8(aducy 01 UUUq 1ht8
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.Ialelaw. would. therefore. nol fully
carTct the signficant problem.
identified in the record in lhi.
proceedln. Nor ia there any evidence
thRt .Iale. wil be liely in the nesr

future to enlct sucb provisiolU. The
Commulon thus rej.cU th. notion thai
promulga tlon of any rul. Ihould be

delayed p.nding action by the Itel...
The effectl of CUent indultr practicel
on funera conlwaers ar lufficJontly
serious that action i. warranted now.

11 Ihould be noted. however. thatlhe

rule provilio.. presently being edopted
by the Commission can serve 81 8 model
.late law. Where Ital.. acllo pa..lawl
which m.et the minimum level of
protection for Ihe funeral conlumer
"Iabli.hed by th. rule. .tat.s may
secu exemptions from the operation of
the rue. Section 453.9 of the rul.

e.lablishel crteri. which if met. would

enabl. Ita tel ta obtain .xemptionl from
the rule. 311 Once the exemption 15
received. the Commission . rule wil nol
be in effecl in thatllale al long as the
crteria contiue tb be m.l.

B. IIllrnalive Rule Provision.. The
e..ion of th. fueral rul. published in

the initial notice of rulemaking
contained four lets of provisionl which
the Commllion hal considered and
decid.d not 10 incorporate in the final
versioa of the funeral rul.. Those
proi.ions ar delcrbed here. with an

- explanation of the Commllion
realons for decidin against their
issuance.

dlN Coam Ptddaa" Ann. Stlte
St.tUln. Rwin aad Rtptk A. Fanenl
Prcl.en Ad. Es 'I. In 1h1..I.. ,.In. the
CoIN of..1 St Eu Bctd.
ba bM 8Dq Lb, Ipplll of .,,
ml1be fa Aa bo A. I rtL mo .I'!'
licelq bo DO ban "11, rellhWf
.hhOUb oa)' tw It," hn8liCD1 bord
wll8t fw.1 dirl0l8t na Us caUVna
nutoly. s- HftU eM FuIWI htUlll, 

DOII-' II zs IInWn of aoal Klth 1'.1
Pm NFDtM at ,,181' Ueft bolJ. in INn,
intlnclo cb. ""lo th., 1f n.peled
InUltr &ladbt thir couniti.nd .1..... A.
. mutl. tU al II to bo . " in Ind,

..UCao f' di who ban..ed I'

offCl 01 1118 aD DlUon Iulndt
luo.tlOD ha..11 Mr I' "'I8I1C1
bo.. s..m s"" R"" "" no" 
IllJal31 While P" I"fW I. .. tnu, .
c:fU oJ inl".1 01 neuu IM poc:. II don
'\I.IIM. th i18I.. boINII to .han
lUy 01 tb b8l.c ..alun an opft of dI..

inUlrr ItMU. WhU. .1111 bo an IhUlliklly to
be . m taorc ,.1i .,.IUI conchAC or

pnctcn whdt 1M indutr alia codem. It.

,..

refu 10 rei..... boy. ob polt 
boy wtu., pcio at ....l8litionJ, it i.

....

I;"

': 

.:C!-:c :n :;1n... 

....\,

prlem tb pnlc.l which Ut indu.t" I' .
whol. c:riDI

81 s.cUoa w.o and Lhucmpton prx' tl
n'lbUtt.. '18 dilCMd UI moN d.llIL! in Se110n
11I11I21.'up
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1. Unauthorized Removal of Remams
and nefusal to Release Remains. In the
rule ongmally propo.ed by the
Comml:tlion, funeral providel" would
have been prohibited from oblaining
custody of deceased human remains
wilhoutpennllion frm I family
member or other legally authorized
person. They al.o would hay. been
reuired to rel.ele remain. 10 a family
m.mber or olher legally .uthorized
penon upon request, whether or not
they were owed money for services
provided. SI Both provisions were
proposed to sddres. practic.. which
take advantage of consumers ' strng
reluctance to move a bQdy once it is in n
particular funeral home. even if the
consumer might prefer to do business
with 8 diferent fueral provider. 

In recommending that the Commissiun
prohibll the un.uthorized removal of
rema,n. from Ihe place of d.ath. Ihe
rulemaking .taft cited instances in
which funeral providers acquired
posses51on of a body from a hospital or

nursing home without pennission from
the relallves. obtained a body becaus.
the provider also served as the coroner.
or because a provider misinterpreted a
call for information as authorization to
pick up the body. '"

The prohibition on unauthorized
removal af remains was intended to
.nlur thll the fW1eral provid.r who
received the body. initially was one who
was acceptable 10 the family or their
repre entativeO-,The prohibition on
refUlal to release remains was intended
10 .nsure that a funeral director could

not prevent dissati.fi.d custom... from
moviag the body 10 a campetitor. Ihould
they 10 delir.

The Commis.ion hal concluded.
how.ver. thi the practices delcribed

above are not wid..pread and that there
are lufcJent lafeguards in slate law 10

protect con.umers for these practice..
Unlike othel practicel addre.sed by the
rue. tne.. practicel are widely
condemned by the industr and contrary
to law in mOlt Itates. '" They are the
Iype of conducl wbich consume.. are
likely 10 complain about. and
conaequently tr8Ber sl.te enfarcement
action. Barrng luch practic," In the rule
wauld conlribule liIle. if anythin. la
d.terrng such conduci. Consequently. in

.11 The pnVt .re le our 81 t5 F&d 
t18'51lNouce 01 PrMd Rl.lemk. Saoe
453.2lblJ and WIN luppoed b)' th .&ar. ,dl..
manot re111G1, Us OIl Nie veion .ppe.uSln th
tma $I..rr Report .uprv nol. 8. .1 17&.nd 20

...

'H dilCulllon in Part mAl. .upr.
'10 1m St.ff bpo, II/pm no. 8. .1 17&77, 

... SN Rp'po Dr Prlldi"l Ofcer. IUpt "Die I.

.1 64!lV
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view of the small number of ab1lses and
the Bvailabilily of olnp.t adequah.
remedies. including such provisiorlq '"
Ihp. rule is nof warro.nlec.l

2. hferchandise and S rvice Selecll,,
Tt!r:hniques. The Commission hU8
con.idered and rejetted a number or
relaled recommendation. or Ihe
rulemalting .taff '" which were inlended
to reduce funeral industry abuses hy
regulating the manner in which funoral
providers presented caskels. as wr.lI as
other merchundifte and services. These
provisions would hJvp. rp.quired that
funeral providers:

(i) Display Iheir three lea.! expen.ive
caskets in the same general manner as
their other caskets are displayed: :II'

(ii) Disclo.e tha! !heir three lea. I
expensive caskets are aVRiiable ill
different colors and arrange to obtain
caskets in those colors upon customer
reque.t. if Ihe ca.ket. can be obtained
within 12 hours; ;II'

(iii) NOI dl.courge a cuslomer
selection of less expensive merchandise
by di.paraging it. qualily,
mlSrepre.enting il. availability, offering
defective or .oiled mercandi.e for .ale.
or suggesting that a customer s concern
for price renecl. lack or re.pec! for the

deceased. 'lt

,1'1'h. 
pr.lonl werw lei oue ar 40 FR 992

(197&1 (Notice of PrpoHd RuJtmkin, .4$30), Iud
"xClpl ror Gal nol.d below. were .JIG prHt
With .omlt rt,lODl, 10 &h. 1m Staff Reprt ,upta
I\le G. .t 3a

Th. prvi,ioa Wlli dirK It lb. preC!ta or
fural bo, nol dllpl')'Rl &heir I.aal" y'nliv.

,krllilin &hit .am. .el.caoD room al Gloat olher
calk.llio d.KOur& pua.. of.uc n r:rcdil.
by III buuh. 11011 penillmr colUwnen, A Dum
of .u".,. an other avd,nee Ihld wi
lnupen.ive ca.kell 81 of 181 aol.tt lD 
mllin lelection rom. $f. .., CommmlI ot Mlin.
PlRC. n..140 al Z (ouWr 01118 ful'll bome
t.iled to dit18,l'llIl upve ca.ker): 
SW'e) of FLUerl Pren il the Di.tr of Cohunbil
(19741 V&- t14 out 0'35 fWllt!'1 bOIl f.iled to
display I.all! ..perlv. ca.ket H. Buc.m.
MHr)1and c:unIlWIIl. a-115D: Ii SI.pl... f10nde
c:.wn8!. n..144 Th tYdena .110 indicated
thr WI pnclice wiD be .ucce"ful in prtvp.ntiD8
mOlt c:.wn.n !rm pu.1U &he 1....1
uPfn.iv. ca'k.t A NYPIRG 1UQ' of 127
conium., foun tht only 28 relLied th.t the",
mil'" bI ca,k,r. ...i1.bl. beid'i tho.. they ..w.

an onl,. , of Ut.. mpod,nll ..ked If 8nyUUna
I",. .xpew.. wu a"ailabl.. NYIRC Ex \ (N, Y.

....

,uTheN w" IO. mdmce 
01 fu..1 prvide,.

Int.nUonaU,. dipb;,m Inexpe.iYI C8.kell in .
dam'eed codJUo to di,anar18 me1r pu...
Inll.ncl weN diN 01 in.xpnliv. Clalltl with

nlila IhoWi 'D'W 1t1 O\L Pe with Ilnft
thll we,. wom or rippe S-I, Pip. Clbromia
tu.ral bOIl'l!plo,.... T. 7371. s. ollD 

"I.e. fOnr WI8I1 c..k,1 ..llIman. DJ-F..I8, II
5. Bul.. R.Inn. oJ NSM X.. CQ-): R,b,It.1 or
"IA, X""I"'I,

... It number 01 repo oa1M Mord inlcal. Ibll
purc... of lnxpajv. AU.tI tI.. bHn
dl'aJunpd by I'l", lei lbem II "w.lfa,.
elllk.l.. or '"puper , boxa.." 5N ..

,..

,. Ct'Ylon.
indian. c:n.u., 1t3 W, TrolDIL N.w

lUll" COlUum.r, D-B-. J. SI.an. Ma...c:unU.

No. 186 .I Frllb I....!:

!, : ~~~: " 

!';.:.:.; au "' i\t= uiCiiion9

(iv) Reflam from usm any sales plan
compr.1i; dlion melhud which

d.1..courns: 3lespersons from 5cllill
any gOULfo or IIcrVlC S which :..reoffered
for sale.

'::

The PW1UK 01 these provi.ions was
,,, prohibillllh:s techniques which
eh'!mpllo exploit ft customer l gref or
des Ii! 10 "how Hrret:tion for the
deceD t!d In O,dt!f 10 manipulate the
custome" intu the purchale of more
expensive merchandi,e. The
Commission h:u r.onduded. however.
thai the pro\'iShJnS wlJuJd Dol

necessdrily pr h'idt canllwne1' with
significant LJcn li' ll dbove end beyond
Iho.a provided by Ihe information
disclosure provi.ion. in the rule. Those
provisions requit rull infonntion about
a funeral provider s offerings and price.
to be di.clo.ed on a ganeral price list,
ca.ket pricelisL and outer bural
r.ontainer price Ii.L Such di.closures
would let con.wne" know what
merchandise and services the funeral
providers .ell, including the three le..t

expensive ca.kels. The.Commission waa
concemad that the prvi.ions seeking to
reguJa!e oral repre.entation. would be
diffcult to enforce. '" In additon, the
Commi..ion felt that the provi.ion.
.ingling out a fueral provider . three

lea.t expen.ive ca.ket.. for special
tratment couJd re.ult in signficant
cOlDpliance Call withou! ensurna that
the goal. of the provision were meL In

- parlicuJar, the provisions could have the

consum,r. D-U3 al3: C. M'olts.low. cona.r.
U..8-,.1& Simily. ha.rel directol'lppe.t 10 b.v.
.nempled to dIun.. c:luan by I'ftl" to
that formot eI.poiUoa II "cU.pa.."''' s. L
Smith ClUrom. llU.nL VI .11 E. Mora,

.aulhor. T. 881b Warl w.,.a iD whida conCtm
lor prtcolll be -re by Iolpl
U' d.lCbe .enUy il th 117. Stll Rep
.UPtf Dote I. .132U,-n. .Ytdence iDdicar. 1h18 rew of llra
lunn.. il dI.rel patt of th conll uaed
competin fYl.11 wbic linked p.,. 10 tM II.
01 fu.... 58 J. Pip. CaIiJomi rWl.nll hem.
employee Tx 13 JC MIFlb. Carorml ful
dlrwlor an .nor, Tx 11751: Ii SdNew
York ftmel') ditor. u."",45. Howlt, .laB
deLeted the prlion fr th.ir 11'' m:llead
rut baNd UpoD Lb.ir Yi lhl Lb, Umtt
&nod!,, 01 &1 pn;tet usd !.. tack er evtn
tIt it pr.. .IpDI Conum" iItw did nol
Wltt di prli'l tDchl.ioll in !.. ndSH
117 SttffRep.flP/ nal. 8. 11:1. 11
eo..,.. 01 ftlllih p-,. ia 801
.pprprl. tOt iaOD il !. ru..

tUn. provtllOD blnD Ih dilpal'trl of
Nrandi or. cara fat COla WI nol b..1I
on deceltoa bul ...tm.. AI I mulL II w.. not
polible 10 pl'lh .bull thql.ffnwi
dJld.. u w..1h call wtLb alht enl
lfilrtlllatiOA add b,.&b na.. 
Seon D(B). RJpI Enllenl wold AeW'
deptDdtd 1O.1, up CO copl.intawhldl
woud hi.. IId8 nJOI".nl diaaL Frier, the
.cope of lba prYiIW WII 10 "su IIID-nli..
""OUI qu..tiwb.aer h&1' prov'Ihnwaud
hu. an .d8qUlti undalltUdu of Lb conduc

prlCribed b, lb. Nla.

285

aJverse effect of funeral providers
choosing nollo sell certain lowaprice
caskets which they currenlJy made
dvailable 10 customers. The Commission
h.. conciuded, therefore. Ihal reliance
on rula provision. de.igned !o stimulate
InfonnaUon di.clo.ure ie Ihe mo.t
effective W6Y to ensure that consumers
have a bono fide opgorlunity to
purcha.e 10w.co.1 ca.ket. end other

merchandi.e if they so de.ir.
3. Market Restraints. A. originally

proposed. sn f1e market restraints
provision would have made it a rule
violation for runeral providers 10

prohibit, hinder. or r..!rct other person.
frm (i) offering inexpen.ive fuerals:
(illenlering inlo contract. with groupa
(called "memorial societie. ) which
as.ist their members in maki funeral
errangelDenl.; or (iii) price advert.ing.
The provision al.o would bave requird
funeral providers to place a noUce in
any adverU.ing or promotional
materials adviSIng readers that funeral
home prices vary con.iderably and thaI
prica infonnaUon is available over the
phone. The inlent of Iha provi.ion was
to eliminate practicas de.igned to .tie
vigorous price compeUtion.

The Commssion has determned not
to include a market restrints provision

in the funeral rule. Any 5uch provi.ion
would have 10 fan with the litations
specified by Section 19(cJ(I)(B)(li) of the
FTC Improvemenl. Ac! of 198.
Section 19 pennits tha CoDlasion only
to prohibitor prevent the u.e of "threats
or boycolls" by funeral providers
again! other tuera providers. In 1981.
the Commssion publibed a revised
version of the proviion which w.. so
Iimited. ,uTo comply with Section 19.
th. 1981 venion of the rue did not
conta prohibitions on the use of
disparagement or blackist., or the
misuse of stale adm.trtlve or judicial
proce.sea.oreover. Section 19 limted
such rp.ion to acta and practice.
dircted asein.t fueral providers. The

.cope of Section 19 did not extend to
other persoll who couJd be sHeeed by
tueral providers ' market re.training
practice., hi .uch as casket wholesaler
or body pick. p .ervcea.
After receivi comment on the

lldied version of the market re.tralnts
provi.ion propo.ed in 1981. the
Commi..ion hIS decided thatlla
inclu.ion in the rua i. not warrantad.

"58 40 Fod R.. -II",'J (Nol! PIpo RuI.. 5o.. WJ
-P\bUc wwlZZ517 SiaL 3815 u.se. 51a

not.,
"'58. F' e9 ftSlJ (NoUC8 orP\blicalton of

Rn'i.ed PnpoHd Rul. and Norice otOprhlJ 
CDmmeoL .sOD 4SJ.4J.

"'5f Sr1ton 1a;clf'J()fu 1S U. C.S1. nol..



federa Regi.ler I Vol. 47, No. 186 I friday. Seplember Z4. 198Z I Rules and Re""iations

One reBlon i. thai Lbe conduct
prollcribed in the provieion W8I. 8B

limited. alrady asoin.t the law. Since

tbe Comm..ion ba. the authorily 
brinS individual sclion. asoin.1 .uch
violation. of the anlilrl law, addi
auch provi.iona to the rue would ba
supel'luou.. In addition. much of the
evidence to .upport earlier venion
releled In abu.e. which could no lonser
be covered by the rue under Setion 19.

II related to aclivitie. wbicb ar not
theats" or Ilboycott. or to activities

directed asain.1 penon. or entities
other than fueral providen. '" The
Commis.ion find. that the acle and
practices descrbed in the record which
fan w;thin the limtations of Seclion 19

do not warrant 8 rue provision.
While the Commi..ion bas chosen not

to include B "market restraints"
provision in the fial rue. it w;.he. to

make clear it. r..olve to proceed on a
c..e-by-case ba.i. esain.t any .uch
futur activities. The record contains

allesations tha t boycotts and other
concerted actvity may have been
directed at entities altemptis to enter
the fueral market end offer non.

traditional .emcee. such .. direct .
dispo.ition."'The Commi.aion
encourages Indu.tr member..

con.umen. and othen to bring lOch
Incidenle to ile attention

4. Nonilemized general price list 

1981 the Commaaion received a
proposel frm two fueral dictr trade
..sociations for an alterntive venion
of lle rue which would be accetable to
their membel'hi., "'The propo.al wu
not accepted. however. by NFA. the
larest fuera trda aaaocation The

prpoaal waa aupport hy .ome of the
Commaaion a staf. no A centr featu
of the proposal wu lie prce diclosu
provl.ion. whch gave fuer prvidei'
the option not to quote .eparte prices
for th Indlvidualgoo and aecea
they sel1

Under tis proposal. fuer providen
would have had the opton of listi

their fueralllgemenla by packages.
with each packase .tali a price and
Includi a de.crption of every fueral
Bood or .emce it contained. Funeral

-$f1878 StiffRrp IUpIfDOr....1 fO.
In SH 1m Sta Repo IUf Dote" at"2a
-LItt aD .ttcbed Commt. D.vid C.

MlUo and Danel P. Opn. .norll' lor
Nation& Selec.d Mortci aD Lm C. Will
&r.. .n01 lor N.uDD P\I D&n aDd

10""'' _bo XV (M Z3 t""

-S1a NCmmndatiCI aD tJ Iura 
xvl Uvu 2. 191 L8tt 01 Albe Ii kr.
DlrwLo. B .u 01 CoWD )JtKIn (Marc 18.
lK1 XV Ex A. Bul.. WllDwn fr 
","-n. 0.",,'1 (JMrM, "'N_" n' ("on",,,,,
PrtKtotllJunl 281D81. XV fNCrr
\hll \hleol.IOD DOlldopl the prpo..l

providers who cho.e thi. option alao
would have had 10 prepare 8 crdit li.l.
which wouJd have leparately
indenlifted the fueral sood. .nd
.ervice. in the packase. and would
have shown a dollar amounl which
would be subtracled frm Iha packsse
price if a consumer decined I p.rllcular
funeral sood or funeral ..mce included
in thai price. Thi. "pickage w;th credit.
li.t" propo..1 would have affatively
informed con.umen of their right to
decline.

In oppo.inS this altemative disclosur
rOnn8t. many consumefl and conswner
groups erged that .anetionins packase
pricing would encourage consumen to
continue purhs.ing packases, '" indeed.

.ome contended that the altemative
would have the effect of establi.hing the
so-clled "traditional" fuel'l a. the
standar Drnorm

After careful consideration. the
Commis.ion rejected the propo.al and
adopted itemization instead. Whie the
Commission Is aware that the proposal
would bave ensurd .isNcsntiy srater
opportunty for choice then present
indu.tr practices permiL the

Comm..ion was concemed that placl
the buren on co08umel' to
affrmatively relect goods and semces
bundled" by fuera prviden wa.

inappropriate siven the conser
unique wlnerabIDty and dependance on

" the funeral dictor for gudance. The
package w;th credits 1i.1" formt

.ugge.1e tha t the consumer who wanle
les. than a fu fueral must choose
sometl oter th "norm" wber..
the Itemition formet legUlmlzes the

concepl tht e.ch par of the fuer i.
sometl thaI is afallvely chosen
by a coumer. Furr, In vI.w of tha
tredition reluctace to "bltaI" or
negotiate" prices wben ar 

funera stem In pa frm natu
reservations a\!ut the proprety of price

concems when men a fuer for 
loved one. putti the consumer In the
position of decidi bow to ,ove money.
rather than decidi how to ,pend
money. Is likely to heve very dierent
resu1ts.Jn .hort the Coon
decded thI it wu nece..ary. In light of
the consumer'. unque position and Pl.t
indu.tr .ales prlctice., to remove any
vestise. of "packag" which would
suggest 10 consumen wbat was
appropriate.

-5-. '. ,., Rllbuffal Coenl oINRA/AA.
ill XVlI-Z3IMIY 13. llJ): Rabuu,1 CoI 
NesI ADA/CA5. XVle. al ao u (), 11
1A11.

II' $f. '.1.. Rlbun.1 ColNnl 01 NRA/ AA.
II/pro noli IlIa.
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In addlllon. aIlOW1R altemative
format, would inbit thecon8umer
ability 10 compare pncel. olt of the
soal. of the rue. Under Ibe itemition
propo.al adopled by the Commion.
every fueral dietor I. I'quid to
have a relatively .tandarized price Ii.L
which can be used to sive pri. over
the telephone or which consuen ca
obtain frm dill'l'nt bom.. '" Under
the packase with declltion propo
.ome funeral directon would bave
itemized list.. while other wo baft
packase-w;thoCdll' Ii.ts 
compari.on .hopping mora dlmeuL

finally, Itemization i. mol' con.lstent
with the trnd in .tate laws and with
trend. in the industr It.eU.

The priary benefit of the alternative
priCD Ii.t would be I pos.ible reduction
in compliance co.ts to fueral providei'
Th. reduction mit be posslhle
because it would take less lie for tho..
funeral providen wbo cutly quote
peckase price. to prepar the
allemative price list Utan to pre a
list wilb .aparate prices, However, It i.
the Commi.sion luc!ent tht the
burden of prepar itemized price lits
js IleeIf quite low '" an that th..
incrmental savi in compliace co.1e
frm allowi use of an alterntia price
Ii.t woud be llal.

The trade a.soclatlon. suppor the
proposal also believed that the "packa..
with C!dita" proposal would eneble
funeral provlden 10 contiue uain a

graduated recovery
" DO approach

thereby avoidig the Itemllon
alleged ellect of l'isin prce. for low.
co.t package fuerals. AI dI'CU.ed In
mora detail in Seclion V(B). infm.
Itemization does not preude
graduated recoery" and It wi not

necessary reull in high pr. for
low-c.t R8gag. fuera

In 01 CO tu diDI .. 08.
pick., in oddililD u.rD prce 1111 IIii-infra

-Pobly....relof1l__of
1181. an 10litin who ar mtlllda
IN a01e 15'1/ tU petq of 
cI.. "inl_."''' -_il
iut M8 ,.an. For tDmpl..1. 1m. ,.... of
"".ra _"""_'pr_S8
1m Pr..iol Ce IIru Mt 11..18111
1M aumbe oIlwlI cUor "ma-I. 
prc.." Iud dr ...... Sf t8 Slliec
Abafnct. 'UPIf aale 31.

-Sf d!1CN!aa 01 COts an b8ftl8 far pM
di.dOlur pI. olra.tas. IV. hlfr

.. nl-P"'ts 01 1M .IIImDVI pt 1i1"
hgelled Ib., it wa beal 
lower COli fo run8lta Ho. 
benefU" I. baH' upon thl WII. 1.111am

pncn 'rY h'ler thin pick.. pren 11
Comm n!1ec. .udi Yi.. I. tb "'80M
IIIIIMI in s.llnn V ,,,fm.

-For. mo .lallad cUlCof-.,tI
ren"," HI Sett V(BJ(81. Infr
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IV. Analy.;. of Projected Benef;ts.

Costs. and Effect. of Funeral Rule
This nction provides a sumary

analy.is of Ihe co.ls and benelia of the
Individual provllion. of the funeral rule.
Each proviaion of the rula i. de.igned 10
.ddrae parriculer abu.e. renected in
the rulemeking record. AI e re.ulL Ihe
provillon. of the rule ere lersely
aegregahl. from eech other for purpo.el
of analyzmg itl projected benefitl. co.la.
and effects.

The COlts and benefil. of certain
provi.io"" are interrlaled. however.
The inlerrleted provillonl are

1. Secrion 453.2 which requirel the
di.cJolure of pric.. on an iteml.ed beli.
and 1 453.4(b) which en.ur.. that
COMlImen can purhase on an itemized
ba.i.:

Z. Seon 453.3(a) which prohibit.
ml.repre.entation. conceming when
embalming I. required and 1 453.5 which
r.quire. !ueral provide" to obtain

prior approval for embalming:
3. Seellon 453.3(b) which prohibit.

mi.repre.entation. concemiR the legal
requirement. for purba.ing a ca.ket for
cnmation ari 1 453.4(a) wbich prohibit.
!ueral providers from impo.ing that

reuiment themselve.:
4. Sectons 453.3 (c) thug (f) which

addrll ether mi.repre.entallo",: and
5. Setion 453.8 which impo.aa a

recordeepin requimenL
Tha co.t. and benefits of the.e live

grup. 01 provi.ions wi be cllled
together.

A. Section 45.2 (price disc/asure.)
and 9 45.4(b) (optional purchase.).
The.e portonl of the nde addr,"
funeral industr prectlcel which prevent

con.ume" frm lelectin e fuaral
home on the balil of the pricel it
charse. and frm .electig diIarent
options for !ueralllngement. once 
the bome. Molt conlumers do not gel
prica lrormaUon over the telephone.
end IDlome inltance.. con.umel'
cannot get price inonna tion over the
telephone even when they a.k. '" Yet
chOOlin a !ueral bome i. a lerioul
fmancJaI declion. lince conlumel' will
not chan !ueral homel once the
funer dictor has taken pOlse..ion of
the body. II priceWormltion i.to beobta prior to .electi a home. It
mUlt be obtained quickly lince the body
mUlt be moved lOon after death

The record also indicat", thataller
consumers have cholen a partcuar
funeral provider. the prectice of
peckage pricing" make. it diffcult or

impolalble for conaumers 10 aelect the
type of !ueral oplion which mo.t auit.
their needl. The package pnce doel not

.., s. cU8Clion In P.rt ileA). .upro

-::" . .';" ";" .' - :' \"

"r'!P'T" '

disclose (he individual prices of Ihe

arrangement's components. or even thul
the arrangement consists of ;..Gf8Ie
componenls, ln Many tuneral providers

fus to sell other than a complete
hlneral package and re(uae to g,ve
consumers a discount even if the
consumer desires nolto pw'Chaae ul1

item. in the packoge.
The lacl that conaume" laillO oblain

derailed price informalion belore
.elecling a luneral provider and oflen
cannot get such information even at the

!ueral home tend. 10 in.uiate
individual funeral providers from price
compeliton. The lack 01 compeliion
sU8ge.tl thai the overall level of price.
In Ihe hlneral industr are higher than
they otherwile would be in a properly
hlnclioning competitive markeL
Moreover. the refusal 10 lell on an item.
by- item ba.i. in Ih. !ueral home limit.
ccnswners ' options and forces them to
pay for itema which they might relu.e to
purcha.e If given the opporllmHy 10 do
.o.

1. Benefit.. The rule.benefit.
consumers by reducJng the economic
Injur relulling from the aforementioned
praclice.. It doe. .0 thugh a twofold
approach. Fint. it alerts consumers tbat
price Inforation i. relevant and
available at the crlical moment of
chooling a !ueral provider. and enlurl
Ihat conlumers can obtain autllcient
price Wonnation to compari.on Ihop
among different fueral providers. The
telephone price diaclolure provl.ion
(Section 453.Z(b)(1)) requirellhat luneral
providers make pnce infonnation
availabie over the lelephone. The
provilion. requi Itemized
infonnaUon on e general price list
(Section 45.Z(b)(2)). casket price list
(Section 453.Z(b)(Z)). and outer bural
container price lI.t (Section 453.2(b)(3)J.

provide a relatively uniform lonnat lor
the information which wil be given to
consumers over the telephone. further
facJlltating comparison .hopplng.
Compari.on Ihopping will help
stimulate price competillon among
!ueral provide... thereby be tier
enabling consumers to get the maximum
benent for Iheir money.

Second. Ihe rule give. con.umers In
the fueral home an opportunity to

con.ider variou,.option. and pura.e
only tho.e Items they de.ire. The
itemized price Ii.t. di.close the COlts of

different good. and aernce.. making
.uch compari.oos poosible. flemized
Information alao would be made
available on the itemized statement
required by 1 453.Z(b)(5). Thi.

al/d. .1 nal' 15 .nd .ccom nylllluL
.'d. .1 nOl' 78 .nd .c:comp.nYlftlnL
J./d. .. nOlel VZ-I02 .nd .ccmp8nYIn,'nl.
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information would allow consume,. to
see the to(al cosl of the item. (hey
tentatively have decided 10 purchuse for

a given funeral and 10 evaluate them in
conjunction Wilh each other. Section
453.4(b). the "optional purchaae
provision. ensures lhat consumers can
make ule of auch price infonnation by
making a decision 10 decJine itom.
which they do not wi.h 10 purcha.a.

Tha Commiosion anticipatll that
these provisions win reduce economic
injury through bolh a Ihort tenn and a
long tenn elfeci. In the short tenn. the
grealer ease with which cODsumel' will
be able to oblain price inlormation for
purposea of comparaon .hopping should
substantially increase the number of
consumel' who do ISO. UI This in tum.
wil create a pressure on loneral

providers to plice their producls at
competitive level. In order to continue
receivi busineu From consumers who
comparison shop. Even consumers who
do not compalison shop wiU benefit
from thia overalilendency towar lower
prices. In addition. aU consumers will
have the opporlunity in the !ueraJ home
10 purchase only the items they want
and to pay accordy. TlI wil
provide them with another opportity
(0 exercise their choice and save
money. '" Such an opportunity wil be
the only one diectiy ovailable to

cor;sumeri who ar unable to
comparlon Ih p among !ueral homel.

In tlie long lerm. inaea..d
competition may further benefit
consumers by changing the .trctu of
the funeral indus!r. As prices decnale.
the principal way by which exlating
funeral providers wiU be abla to keep up
their prollt margnl wil be by loweri
their costa per !ueral. Thillhould give
atleasl aome firm an incentiva in the
long term to b,ceme more ellicienL
possibly &ydapling their phyaical plant
and marketing .tralegi.s or providing
more Ipecialized services at greater
voluma.

.., 

Su)" of conlumer aUitude. lad oihet
evdence on the r.em.kinl'rd l\le.1 tNl .
.ub' nti.l Dumber of connlluel" woud UN IU

(onn.Uon SH 197 SI.fT Repo ,upra nOl, g, al
S1()n. For .umpl.. . 1V74 lurey lpon.atd by

The o.,k.1 MMnw.cl'l" A,loa.bon reporttd
\hili 85'" 01 lbe f',pondenli ftlt thai '\lda
lnorm.lion.1I lQme.h.I" or "very helpM,

II'A tnd,ulO'lion llU)' m,.led Ih.1 
'" 10 tm 01 consuml" rnpodina wouJd nol UM
.uch ..en II ,mbtiminll 19.5"'1. other Cort 01 thl
boy (8.1"1. \'lir1ft hoWlIZD. "). fWeral ..men
In 01. fue,.1 ham t 11.4'11. '.miJy Ut (Z8, 1'\J. and
other 'ulomabtn f408'1). Morn"r. ia ."Iry em. 
the.. C81en. .nather one- rtfl 10 on.Lhrd 01
dI. "'lpodl1l' Wire \l8CJdeQ, Th. IUrv
reived theN ",'pen"'l bned on que.tionl which
quoled lpei8c: doH., .maunl' for !he IIrve.1 i.

quellion. SI.uw,1I Surey, .upff nal. ,$8.'1
Queilion I.
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In addition, grater avaibilily of
price inormtion may encourage entr

. Into the fueral markel of new
competitors leekina to attract business
by offering lower pricea. 5ach potential
campetila.. appear to be Inibited from

entr inlo the mmet in malt aral of
the countr by exlltt practce. which
make price comparisons diffcul and
which. thereby. claoe the likelihood
thai canlmner wi coparllon Ihop.
Thil decre... the pol of potentil

customer8 for any new ventu and
incrasel the lilioo thai the ventuwil fail. 

2. Casu. Th ColoD belleve.
lhal the price di.clol.. provillon will

relllt to tWo tyl of compliaoce co.ta
to fueral provide.. Fir mall fueral

provider wi be feced with th iDtial
ca.1 of revilin thei method of quoti
prices 10 8S to come into complice
with the rue. SeCODd. th wil tocur
lame ongain calta a. they rem 
compliance with the rue.

The IDall lubltential iDtial
compliance cast which face. fueral

provide.. will be thai fallin on those

fueral provide.. who do nol CUntly
quole their price. in ao itemzed
maMer. appxlmelely es"."''lese
indidual. will be reuid to prduce
price information in a foral dierenl
frm thai whicb they catly Ule.
The ColDuioD estitel thai the

campll8D co.ta for th.e fueral
providera 10 re their prici formta
wi be relatively law. One rea.OD II thai
the preparatiaD ofitemed price
informtion wi Dol requi thai 100.1
fueral provldera oean oul Dew cosl
data. Rather. the balic data which they
wil Deed to \118 is alady available 10
them aod. to fact I. Cltly used by
them. albeilln a dierenl formt. Mall
fueral diclo.. who preseDtly u.e
package prici aI.o offer crdita for
unwanled Ilem.. aod such crl. can 
a basis for the Itemid price.. For
othe... e n\Iber of bu.inel. lexll
provide bastc "do il younelr' method.
for delerng pricel under en
ilemiation .yslem. '" It can also be
expecled thai .Iale and DatioDal

a..oclation. wi asli.1 In givi advlc:e.
and thai the experence of fueral
provide.. who have ben required 
lwilch 10 itemization under .Iale law
wil be u.efu. 

In addition 10 thl. coil. which only
.ome fueral providers wil Incu. all
provide.. wi be reuire 10 prepare the

1' Sf dilCHm iD Part Of A). 6upra. 81 noll'l ee
,OJ.

- lei. 81 nole 83
JI.. AI..."w !1. ,!:.!::-:,.; :;...,. A

M.nuaJ for -th., R.lnvntmDf Appl'cb 10
Prfelllon81 Funr.1 PnCilt9'DI: Pine ..nd Vine.
Ad.phve Funenli Prc\.nd Q\OI.alJon (181$1.

printed papers. notebooks. charta, or
ather fanns which are the tal\8ble
medium onwruch price Ii.ta and-
statements wil be shown to con.umer4.

The time involved in de.ignin Ihe Ii,!.
alia wil be minmied. however.
Ihrough availabilty frm the

Commission and other IOW'S of model
fanns. '" Funeral provide.. wil be able
10 convert the model fannl Inlo 3ctual
price lilll and Itatementa limply by
in.ertill in appropriate place. the
necessary inormation (such I. Dame.
addr... and pricel) for their particular
business.

Be.ides these iDtial co.II there wil

be the relatively mioor ongoing cas I.
of complyi with the price disclosure
pravilion.. One wil be the Increased
time spenl explaining price. over the
lelephone al more conlume" use Ihe
lelephane 10 companion Ihop. The
absolule amount of additional time
spent ao.wenns price questions over
the phone would be minimal. however.
given thai the prices which are listed an
the general price Ii.lare ba.lc and

relaUYely few in number and given Iha
for the mall par\ the fueral provider
need only read thele few price. (or a
subsel of them. if ony thalli requelted)
aver the phone.
The .ecnd ODgoing COil would be the

cosl of reprouci the price Ii.ls and
Iialemenil .0 that copies of the fonn.

" could be made available 10 cosume...
Thi. co.1 would be nomial for the
ca.kel and ouler bural conlainer price

lills. which do nol have 10 be given to
consume.. for ralenllon. II also would
be Deglble for lle .talemen Iince il
ce be merged with fonnl which funeral
provide.. altady use. The margal cosl
therefore would be .mali. The only

. polentially .igncanl co.1 would be
thai of reprucig the generl price lil
which mu.t be provided to consume..

. for releotion. Giveo thI the averag"
fueral provider conducta 94 funeral. a

year. however. '" even to thil cale the
aClual number of fonn given out would
be lmall and the cOIl of complying with
the provl.ion would be only" few
dollar a year.

"'tn addition. the III pricellrt.nd IlIlemenl
which th Collio tI pubJilhliaUlnelly
with th rue prde .imple. b8.ic I\dance on th
ty of pr which ful pl" mUll Uf,

Shoy .fter th fueral Nle WI' propoud. th.
NltiCfJ Funl Direcn Alloctltion dlltrbuled
modl price ditdlW form Silrl, lilt, trade
....od.nOD bI... helpe !.ei mebe by
ptidin aiple fOl tD ltalf wtdcb hut'

In8C1ed 11emlion reuirementa 5f 1978 51.(1

Rt:port. -IJPro notl! .. .1 .. D. 40. Th. Commi..ion
anticipltn .imil.r LnUM ,1I.odation activllil!!1 in
:.0:;1' ;11" run..i provukMl comply with the ruJe.

au 19' slOIrr Repo upro DO... I' M.
-'-hl! roem.kLI record antitn of CCUI'

thai onl! pffec1 of Ihl! rule wll! be 10 encour.1t
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The th ongoing compliance cost
would be the time involved in updating
lhe pnce U:!ts 81 the fueral provider
prices or offeris change. However, the
incremental buren imposed by the rule
in this connection would be small. aince
funeral proVIde.. are already obliged to

recalculate their prices whenever their
costs or offeringt change. irTspective of
the pricing method they CUntly use. 
any addiUanal effarl were imposed by
Ihe rue. it would be tie involved in
Iranspasin these prices 10 the price Usts

required by the rue.
B. Section 453.3(0) (embalming

misrepresentation,) and Section 453.

(prior permission for embalming).
Sectiao 453.3(a) prohibita fueral
providers from representig that

embalming il requied by law when it is
not or failin to disclose to consumers
Ihat embaimill i. nol required by law
except in certai 8pecial cases. To

prevent such practices. the provision
requires that consumers be given a
wrilteo disclosur advilin them of their
righ except in .pecial calel. 10 selecl

arranemenll which do nol requi
embalm. The PW'Ole of 1 453. 3(a) is
in short to ensur that consumers know
thai embalm II an aptian.

Section 453.5 warko together with
1453.3 by requi fueral providers in
most instance. to obtain permssion
befor embalmi. Section 453.5 also
requirs Ihal fueral providers give

consumers a disclosur advising them
Ihallhey have the rihl oat to pay for
embalmng perfanned withoul their
prior pem,,".ian if Ihey .elect
arrangements which do not require
embalmng. Thul. 1 453.5 enlurs lhal
moal consume.. will have the
opportity to exereile a choice in
decidig whether or nal embalmin
should be performed.

1. Benefil. A liglicet benelil of
the.e,p.ions wi be 10 end practice.
which deceive consume.. Inlo
pureha.in embalming throUSh
misrepresentationl of those instances
where providers embalm without
pennislian. Where embalmin would be
prevented. thug the operatioD of the
rule. a .avin' of the COlt of embalming.
which amounts 10 between $S and $150
per arrngement. wil relult. '''The
ruemakill record lugelta thai a
substantial percentase of consumen
would decline embalming if offered a
tMle choice. pOOlibly al many al Ihirt
pereenl."'Wbile II is impo.sible 10

con_umel'lo contact rwo or 1101' fwral Pl'v\
tw,.... " !d1.. with ..t:c:: !Dake &J.npUWD
Most IUcl oonlill;18 wi be by phon. bowlnr. &ld
wuuld nOl Lnvolvl! ba 01,1 pnce LiaL8

.) 
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preJict wilh certainty the number 

consumers who wil decline embalming
given B choice, even 8 relatively small
percentage of declination can amount to
large savings. The tolal benefit 10
consumers from these provisions alone.
therefore. could be expected to equal
millons of dolla.. a year In savings. 

2. Costs. The provisions will result in
minimal ini!!al and ongoing complianca
cosi. for fueral provide... The only

inilial cost. will be tho.e involved in
preparig the disclosures required by
II 453.3(a) and 453.5. There disclosures
can be copied verbe lim frm the model
general pnce list and model .talement of
funeral goods and services selected
which the Commission is publishing
along with the rule.

In addition to these initiaJ costs there
wiU be minimal ongoing compliance

costs. The only such costs of
significance are attrbutable to 1453.
and are the costs of the tie involved in
obtaining prior permssion for
embelming. These costs should be
negligible. however. since approval may
be obtained either orally or in wrling.
and in whatever manner is most
expeditious under the circum8tances
Typically. pennission could be
requested of the family durng the "firsl
call". when the fueral provider is asked
to pick up tha body. or durng the
funeral arrangements conference if that
conferenca is held within a few hour of
death. Moreover. 1453.5 h.. a built.
limitation to ensur that costs of seeking

prior permission do not become
excessive in extraordinary cases. The
Section specifically pennits embalming
wilhout prior pennission if the funeral
provider is unable to contact a ramily
member or other authorized person after
exercising due dilgence (and has no
re.son t. think th.t the family does not

want embalming perlonned). Thus. the
cumulative buren of obtaining prior
pennission for embalming should be
minimal.

C. SectiDl 453.3(b) (casket far

cremation misrepresentations) and
9453.4(0) (alternative container
requirements). The ruemaking record
indicates that consumers seeking to
arrange diret crmations want to buy

Jnexpensive crema'J;". n r:ontainers in lieu
of an ornamented. ar." currspondingly
more expensive. casket. 

I Sections

.1 Appimataly 1.8 mJUlon futn11 .,
.!Tnged per )'e.,. An NFA-.pod IWVII
indlClt8d thi 8.5" of conlume,. wouJd decine
emb.hn.ns i. an Iver.,." fuerll bom.. -lUl
24." IDI' 

'" 

undedd&d. TUi . trthllCI
decinUOD Nt. 011/M &ld anamb8Lm co.1 

E"5. Ih. tota ..vtR31 10 them wolAd be over St.

million. BllckweU Su)'. .uplO nol8 

QU81tioa8.
"58 Setion D(BJ(ZlCe)..1f

I.".... v...
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453.3(bJ and 453.4(a) of the .mle a,e
intended to eliminate two relaled
prilr.lices. Seclion 453.3(b)prohibils
funeral providers from representin that
the law ukes a casket for cremation.
Seclion 4.;3.4(a) correspondingly
prohibits funeral providers from
imposing that requirement themselves.
The provision futher requirelthat

funeral proviu2rs whQ arrange direct
crcma1iuns make !limply constructed
body receptacles (unfUlished wood
boxes and alternative containers)
available to con8umcra desiring to use
such items for direct cremations, Finally,
! 453.3(b) requires that funerel providers
give consumers a writlen disclosure to
infonn them of their riht to purchasa
merchandise other than ornamented
caskets for direct cremations,

1. Benefits. These provisions wil
enable persons desirng low-cost. simple

wspositions 10 obtain unnished wood
boxes or alternative containers. The
benefi to consumers wil be a slvins In

Iheir Iota I foUeral costs. As is the casa
with embalming. discussed above. Ihese

economic savinS8 can be .ubstantial.
For example. cardboard. composiHon.
and wooden alternative containert"
typically cost no more than S2 to $85 at
retail. while ornamented metal or solid
wood caskets sell for at least $150 to
$Z50. '" The total savings. of course.
would depend on the rale at which
consume.. wil choose to buy such

containers in lieu of caskets. While a
precise prewction of Ihe rate is
impossible, even a modest rale could
result in significant agg gdte savings, U4

Z. Costs. Th. only pol nlially
signifcanl compliance costs Imposed by
either I 453.3(b) or ! 453.(1) wol ba
imposed by 1.453.4(a). Section 453.3(b)
wil result in 80me very minor initial
compliance costs. because it requires
funeral providers to place a written

*197S 5lallReport. $UP/" nole" II ::9. nn. 110.
111. The rul. doel noL of course. require th.t

fueral prodetl chal'e 52. or Iny oUter
price. lor wnl.hed woo boul or .ltemIlU",
conllinert. However. the nz. doe. reWl"lhal Ib,
item. be COIUINcted or I liited I'nge oIIYP1c.Uy

ine:lpenlive IMlerial.. Tbi. will Make'il diffcult for
funeral pl1v1detl to ..11 .uch merci.andiH It an
.bnormal mark-up.

- In 1m. lbe dJt di.po.illon rale WI.
Ipproximately 4.5"- Whlnl aemalion i8 th. form of
diret dl.po.ilicm ca.uta would be wmecell.,y
.nd COnl8r c;d..va frm S1 10 S2 (Ih.
dilTerec. bll...n the pra ol.ltemeliv.
contaen and Ih 1...1 e:lpev. ".ltl. U 7D dJ di.po.ittolU ar crm.tion.. and if onl)' Im1
01 tho.e co.umtl chOO 10 NV' the minimum
.mounl (S7t. lola IJPle "v1r1' would be
$41!.9S. On a bl rans1I9O 01 the con.wne..
buyt dir crmltloD"va the muimum Imounl
(S2 lolaJ COWlII ..vi.. would be $10.133.
In on. chai or fw.ra bom.. which diacoaed th.,
cuk.tJ ar opUonl. ne.rly 15'" of the lDilJl
eli,po.lliona linud.Rl bll811 and fuiuerebl
involved th. pv.lll 01. mirU.1 CODI.in.,.
Puy. ar fuer.1 diretor. SIL Ex. 3,
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disclosure on the general price hsL
However. this can be done quickly and
simply by copying the disclosure
oppear;ng on the model general price list
which accompanies the rule.

On Ihe other hand. the requirement in
I 453.4(a) Ihal unfinished wood boxes or
alternative containers be "made
availdule" to customers arranging direct
cremations could impose lomewhal
more signifcant costs on Borne fueral

providers. Even so. these would be
negligible for tie great majority of
fueral providers because Ih.

Commi..ion deliberately h.s drafted
I 453.4(a) only 10 require that unfiished
wood boxes or altemahve containers be
made available" to customers. Most

fuerel providers. therefore. would not
have 10 stock such items. since th. ilems

couJdbe made available to customer!
frm tha stock of the casket wholesaler
with whom the fueral provider
nonnally does business. Consequently.
mosl fueral providers would not have

inventory or storage costs: the item
would be boughl only .fter being
ordered by a consumer. The
Commission thus anlicipatesthat most
fueral providers wil be able to comply

with f 453.4(a) without any special
expenditur of time or money.

A relslively small number of fueral
providers. such .s those UI isolated rual
areas. would have to stock unfUlished
wood boxes or alternative containers so
that they would be available to
customers arranging direct crmations.
For such funeral providers. the
compliance burden would be inventory
and storage costs. None or these costs
should be substantial. however. Funeral
providers would only be required 10

stack a sufficient number of containers
to meet expected demand. An average
funeral ho ight arrange 3 or 4 direct
disposike per year. 

SS Of coure.
funeral dictors can rely on their
experience in prewcti the demand for
such items in their own communitv.
Inventory Cosis. then. wil be low: for
malt homes having to stock them.
having one or two such unUlish.d wood
boxes or alternalive containers would
be suffcienl. Th. record shows that
such containers have a whoJesale cost
of as llille as $5. '" Storage costs are
also minimal. since many types are
collapsible. thereby minimizing starage
problems. it, It is the Commission

-D..ed on an Inrage 94 fuel'la pe ye., and 8
5'" di dltplihon rale. Hou$IISmoJ/ 8u$;n

C()mm. Hf!nng.. .upro note 30
PrI.jY8 Mor1.ry Melhod. 1m D-A-6
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conclusion thaI the dict compUanca
costs wil be relstive.y minor.

One indirect effect of thi. Section of
- the rue may 8J80 impose costl on
consumeMl. Some fueral dirctors may
fid it more profitable to .Iop offerlns

cremallon ellogather. rather than offer
I;mation with alterntive conlalne..
While thi. po..ibilty exi.ta. the
Comm..ion believe. that .everal
faclon make .uch an outcome unlikely.
A fueral director who doe. nol offer

crmation at all i.lik.ly to 10.. .ome
cu.tomen to oth.r fuerel home. who
do offer it or, in some aresl or the
counlrj. to imediate disposition rum..
While B direct cremation may not be BI
profilable e. a full fueral. II i. more
profilable than losing a customer
allogether. Since many funeral homes
opera Ie barely over break-even
points, '" many funeral diNcto" may he
reluclanllo lake the risk of losing even

several customen who wil make at
11!8st some contrbution to fixed costl
while paying veri able costs.'" Finally.
the price lists required hy the rue and
the telephone price Inormation
requirement will meke lIessy for
consumers to determine whether s.
funeral home offers I;mation. To the
extent the rue encourages such
.hopping. it is unlikely thai the overal
availahilly of cremation wi decle
even if individual fume decide to stop
offering it.

D. Sections 453.3(cHD
(misrepresentation. other than
embalming or casket for crematIon).
These provisions addle.. a variety of
factual misrepresentations and failurl

to disclosa maleriallnormation.
Specifcally:

(i) Section 453.3(c) probiblls fueral
provldan from claim that laws or
cametery reguations requi the
purchase of outer bural contalnen 

they do not. The seclion al80 requil
thet fuera providen dllclose thi
information to consumen by means of a
statement on the outer burel container
price lilt.

(II) Secton 4S3,3(d) II I general
prohibition against misrepresentatlon
of requiments impoaed by federaL

state, or locl laws or by cemetery or
crmatory reguations. To del;ue the
frquency of such miareprelenlaUoll
the provision requir. thai fueral

providers briefly descrbe In wrti any
requimenta orally represented 10 a
customer. HO

"'BI.okw.IL ..""oc D 01 prw ... D.c
Ex.

.. C/ S. Sh8VIU, Pr Ecnomic: Tx 11.
11.1:1.

-Of COW'. fueral pnd.,. dnlrl to mae
D1ilrepreMallUOn. withoul dllecUoa m11
wnld.r liply nDI wrUq ne IUl'taUOD

(ili) Section 453.3(e) prohibit. two
tye. of false claims ebout producl
charBcleri.tic.. Firt. it prohibits fueral
providen from claiming that fueral

gooda or service. can delay
decompoaition fora long term or

indefinite time. Second. it prohibits
claims that fueral goods (priarily
caskets and ouler burel containen) 
protect the body from grave.ite
lubslances I.uch es waler) if they
cannot.

(iv) Finally. 1 453.3(f) prohibits fuera
providers from claim thet they ere
biling their customen at cost for items
purchased for Ihe customer frm other
persons ("cash advance items

). 

l/.,
fiowe.. or obituary notices. If Ihis is not
the CBle. Corr.pondingly. the Seclion
requires that fuerel provide.. diaclose
in writing that they cherge for their
services in obtaining cash advance
items if they do.

Unlike the thee sets of provisions
descrbed In the imediately prece
section.. these provisions do not
eddles. interrel.ted probleml.
However. tbese provisions operate In
limilar weys to addru thair discrte
problems. For thi reuon. their benefits
and costs can be descrbed together.

1. eenefll8. With the paral exeepUon
of the provision on ca.h edvance ltam
all of the misrepresentation proviioDl
produce benefitl In identical weys: They
reduce the ecnomic Injur which
con8umen sufer when
misrepresentetions or fatilUs to

diaclose material inormation induce
consumen to purhue unec..ar
products. Such lo.sel ca be
lub.tantlal. For example. bural vaultl
rane In price from $190 to $1.50.

'" 

consumer Is told falsely that such Item
ar requid by law or cemetery
reaUolI the economic Injur 
thus be considerable. Even II the
cemeter doel. in fact. requi UI8 or
lame 80rt of ouler bural contaier,
misreprelentaUons about IUch
requients can sti ceuse lubstatlal
economic 10.... to caL umen.
Cemelerlel do not reui use of bural
vaulta per se. They permt, altematlvely.
the UIS of grave liners. which rane In
prics frm $S to $180. See Per
D(B)(3)(a). supra. at note 175. The

1Ifference between thi prlee and the
price of a bural vault repralents
economc Injur 10 a conaumer wbo
would have purued a grave lier 
told of the option to do 10. Slmarly. a

down HOW"lr. the Nil Nq . prelll
d1olW on Ib, ,llllmel 0' Soo and "r'ClI
..Iecled 1non CODiUllwn'l th.1 on cI.lm. .bout
letel 01 ce81.ry reuimenll dIG wt be noted La
wrt1na U WI don DO oc. thl'act alOD wou
"1'810 81m COft\Z dwt IOIH wa. 
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consumer who pur8les a "sealer"
casket (one wlUch keep. out water and
other grave.ile sub.tance.!) in the

misteken beUeve that .uch a casket 
pre.e..e the body mey pay S3 10 
ebove the price for comparable caskets
which ar not ...Ien. '" However. tha
mercandise will not p.rform the
fuction for which a premium price "..

paid. By preventing mi.repreaentalions
and providing acculelnormation to
consumen thug disclo.urs.
I 453.3(cHe)belp en.ur that
consumen onJy pey for iteml which sre
tndy necenary or desird by the
cansumer for the arrangements .elected
or which have a genuie ability to
perform in the mener described.

The provision on cash advance item
also can 8ave consumers money,
althoug in e .lightly different manner.
Section 453.3(f) helps ensur thai
consums.. are laid if they ar being
cherged an amount above and beyon.!
tha fueral provider s stated fee lor
profe..ional .ervees to obtain cash

advance itema. The conaume!' then IrlftY
elect to obtain the Itema directly and
save on the servce fee. WhUa these
savis would var dependi on the
amount of the fueral provider
aurare. they could be subltantlal.

2. Costs. With the exception of
I 453.3(d) the COlta of thesa provisionl
ar vialy nonexi.tent. They impose
ony tw tyes or obligations on fuaral
providfn;Fitl mO.1 provision I requis
that fuerel provlden prepare .tadar
preprited (or wrtten) di.closurl for
inclullon on one of the price Ults or the
slatemenl which the rue requil.
Howev... these disclosurs simply can
be copied frm the Commsllon l mr",t
fonn. Second. the provisions raqu
tht fuera providen ceue to make
certain misrpresentations. Thl doel
not re1i fueral providers to ta 8IY

ve steps or to incu
corr8pondi compUance COlta.

Section 453.3(d) Is lomewbat dleret
frm the relt of the provisions because I!
alao requil that fueral proden
brefly deacbe 10 wrlins alY legal or
cemetery requimants which they
rapre.eot oray to e customer. The

amount of tie 10 do 80 ca be expacled
to var frm one arement to
another. However. I! wi be laely

- s. 1m Sta RI rupr ao.. .. al za
-n. N.aOD F\ DtOl Aedo'

1m unua rI'" of fu bOm8 8Com diLl
reaJed I 8'1 d11N beem I. 
bxm8 .ttbatabll to c..b .ctnac ItflD dsco.po up ft. Th .tal1Uc IUtI
aa aven.. Eiljcm Mrc. c. to 
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within lb. fuera proWl"', ow
contrL linca .talemenu need not be

de,crbed In wrti une.. lb. fuer
proder elect. to mae thm oraly In
the !!t plec.. At mo.L it IIt Involve
o brief descrpUon of &I embelmD8
regueUon and 0 cemeler reuimenL
In many .iiueUoDJIl would not even be
necesa 10 deocbe th ceeter
requimenL if the cutomer exprelled a
desh.. 10 pur..a an outor bural
conteiner for other re80DJ Th.. the
overal tie necesl8 to IXply with
A 45.3(d) should be 

E. Section 4$. (I'rding
rew'rmentJ. Section 4536 of the rula
requie, thet fueral provide.. keep a

copy of eech nonidentica cesket price
JisL outer burel conteiner price lisL and
general price Ii,t dluemoled 10
custome.. .s well .. a copy of eech

'talemenl dlUemiated to cutome..
The provi,lon does nol dlry remedy
specic abuses. Ralber. Ills a remedial
requimenl which wi belp end the
unfai end deceptive practce. Identified
in A 453.2 and I 453.3 of the rule. II will
simpli rue enforcemenl by enabli
Commssion sleff to exemie wrtlen
record rether than bavi to conduct
more tie-nsum ora intervew. to
delect rue violatioDJ.

1. Benefil8. As noled above. the
rerdeepin provtlon wi benellt
CODJume.. by helpin to eDiur
compl!ance with the .ubstativa

provisions of the rua. AI par of its
enforment progrem. Ibe Commiulon
wil check the record of individua

fuer homea to eDJur that th price
li.ts and atatements requi by the rue
ar complela. Since mol of the
Inormtion which the rue reuia be
given to conaumen wi be contained on
the price liats and statement of aervcea
selected. evalabilty of tho.. docenll
for Inpection wi mae it polible to
datect rue violatioDJ effcJently 
thua to enforc the rue effectively. Th
recordeepin proviaion wi thereby
have .ubatatial deterrnt value.

The pricJpal alterntive to a
recordeepin proviaion would ba to uaa
conaumer complaints to detec rua

violationa. However. evidence on Ibe
ruemaJ record abow. thai the
frquency with which CODJumera
complain aboul problema in tha ara
doea not appoach th frquency with
which they occu. Mlin par tha
ablence of complaints la attrbutable to
the fact that the experience of mal
fuerallements 11 unple..anL 80
thel CODJume.. ar anoua to put tha
experience behd th.m ralber than to
relieve it by re,terl a complalnL In

- s. 1W1 St8 a. .. no 8. 

part the leek of comp1a aloo Ie
ettrbutable to the fact thi CODen
ar no ouentiy Inormed 10 b.
awa.. that any improper practice. ha..

occurd.
To a colUtderable extenL therefor

Ibe Commllion wi need 10 rely on its
own rel to monitor compl!/I
wilb the ru.. The record.epin
requirmenl lignflcently incre..a th.

effectivene.a of auch monllorl.
requir that a lubitantiallljorily nf
the Inortion which the ru. reuil
to b. dllclo..d i. readiy avaiable for
examation by Comm..ton offda.

2. eoal& The compliance burll
altrbulabla to Section 45.8 ar the
talU of: (1) Slori forma; and (2)
removi form frm .torage. The
amount of tie which would be reui
10 perform theae fuctoDJ would
depend OD tha number of fueral.

aranged yeary by a fuaral provider.
Howevar. the Commaston eal1etee
that Ibe amount of tie reui 
comply with the provilion wil average
under one hour per year for indlvtdua
fuera providen.

V. Other Ecnomc Issues Ilised In thePree
In tha aectlon of the relatory

anaiYlla. the Commiasion dlacu." two
economc Illue. not .pedlcallyaddr In the anal yale of the coll
and benefits for parcuar rue
provlaioDi. One lI.ua I. the genera
eHect of the rue on conaumen and
Imall buinea.... The other t.aue 

whether or not lIemiatioa wi call
fueral price. to rile.

A. E!fec of the lVle DJ smaH
businesses and con.umers The", ar
approxllely 2200 fuer pnMder
In the United Stale.. " A 197 report by
Ibe U.S. Deparenl of Commerc
indlcatnthal mOil have a .mall payroll

with am employig seven or fewer
persolU."Trade allociation 'Iatiatica
.how Ibat ml972. the average number
of deatha per fueral e.tablilhment was
nlety-fen." or fewer than two a week.
although actual cele voluma varea
gratly." Thele atatiatica'8d othera

-'1 ca- ...wlld II th 
.. d 10. "S- S"""" wb
th. Co1o 8UbmUtld te th OfCI 01

I aDd Bwt puuul to Lb, Pape'
Rec;UO Ac 0/118 s.wtt fr tb
eol8oa to th Hoabl. Dtri A. Stu.(M& ,..
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a.. colet with a conclualon tht
fuer.1 eitablJhm8lts ar priarly
lmal! baelle..
Th.. 11 Ie evll Ibal !le prer

Im""ct of the ru wi.. bn om.lI
bu.e..... The Commaslo anticJp.tea
1b.1 th. Impact of the ru wi bepriy manJ... in th aral. FIt,
complian COlts will alltly inera..
fueral prd.rs ' bu.lI.. expnaea.
The reew of the rue . coats and
benefts in Part IV indlcalee. however.
that compliance cots wi nol be
algncaL Mo.t wod ba one-lime
co.ts attrbutable to intial prea..tion
of the price lilts and -Itetements of
fuera good and servcel selected"
requi by the rue. The only
potentaly ongoin compliance coats
would be those involved in updeti the
price lite provtdl the genera price
lit for ",Iention to cualomers. endrelaJ ",cord for a period of one
year. 'I.. II no re..on. however. to
believe thi thele COile would beanyt mora -Iban mior.

Indeed. evdenc on the ruemaJ
record conf the fact tht compliance
cOlta would be negble."'For
example. a aurey on the sujec of
compliance coata.n authorid by th
Commion concluded that tha coat of
complyi with the rue woud not be
algnceL The.. reauts derived frm
diract queriel to fueral pnMdera about
Ibe diffculty th woud have had
complyi Wi th the 1975 vanlon of the
fueral rue. In-dapth intervtewa W81
conductd at a varety of dle",nt
full home. in the Atlanta ara,
llcludl uran and rual la an
.mall fi. Compliance coats for the
1975 rue verlon acc 10 tha
lure)', we", not afgcal for th
induatr mambera aureyed Even 80.
thl Co IOD baa .ubaequentlyreNle to fith.. ",duce
complice coata

Additiona evidence Ibat the rue
would not be bur..oma come. frm
Ibe expreaaed vilWI of two of Ibe major
fuera trde alloc1ation. Theae
allocationl propoaed an allematlw

rua vtaly Identical to the fial rue
promulated by the CommaaloD With

"'11 N8 th o: tb r---
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the excepUon of . provllon for Ule of
an aJternative price diclo.ur IYltem. 'TI

In Iubmlltl their propolal. the trad.
...oc.Uona noled thal.uch . roe
would nol be unduly buellme to
fuera provlden. 

The ""cond ecrecl 01 the roe UpOD

Im.n bualnelee wi be In..ed price
compelltlon. which could have.
pOIIUve Impact on pricel in ..vera

waya. Flnt, compeUtion induced by
greter prica inormtion could lerv.
actally 10 reduca pricel aa price

18naltlvlty by fueral conoumers Is
inerased-r. elle..t, competiUve
pressurs could place a downward
pre..ur on futu price incr..el.
Second. grater price inormation mey
lerve to .hit lome COI1Wterl away
frm higher priced sellers to lower
priced providers. thereby reduci
overall cor-sumer expendJ lua (and
conaequently the mean price). Both of
theae predicled result. have in facl
occed in other markets where the
Commsaion ha. acled 10 Inse grealer
pricelnormaUon. " Given the relatively
fied demand for fueral servces,
inera.ed competition will liely lead 
an actuel reduction In lolal fueral
expendJlua. or at leaal a aubltentle!
reducUon In the rale of grwt Thd.
aeverelindJvldual roe provlalona elite pracUcea which induce
consumer to por..e certin gooda
and servc.. thug mirepreaentaUoDl 

or failur.. to dJacloae meterial facta. Al
of tha wi mean a loaa of revenues 10
fuera providers. Such revenuea are.
however. attrbutable to deceptive

practicaa or to practcaa which faater
noncompeUtive mart condiUons. The
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lOll of ,uch revenues to fueral
providers wi enabla the ecooomy to

alJocate them to more prductive uaon.
Indeed il.ae lOll indultr revenuel

represenl the prldpal benefit wblch the

roe wiU prvide to conaumers. Aa the

dJaCUalon In Pa IV indJcatea. the total
revenuea senerlled by unair and
deceptive industr prlcticea ere
lubltantiaL Thus. the Commlllon
antldpalea that the rue wi prouce
Ilgcat benefita to conaumers by
ellowl them to lave on expen.eo
Theae aevla will much more then
offaet any price Inerase which might be
altrbutable 10 the CO.II of complying
with the roe.

In the Comml.slon a view. the.s are
the only prindpal effecta which the roe
wi produce for consumers and fueral
providers. In concludi th.. the
Commaeion reject. the view expre.aed
durg the roemakis proceedi that
the roe wi cause the fueral industr
to become dommated by lare fia Dr
chains. ".Thoae firma which meela
apecifc demancluch aa aerv a
amaH community or 8 parcuar racial.
ethic. or religious gruP' unikely
to loae bueinell becauae of generaUy
Inereaed competition. '''The

Commilaion doe. recogne, however.
that there may be some Incr..e in
concentrtioD with the industr
reaulli frm the iner..ed
competition. The evdenca a esta that
there illubstaUal unused capecity.

the fueral markel. Notwthtadi th
excell cape city and low utiation
ratea, the abaence of competition h..
permlted ineffcient aellers to remain in
the markeL To the extent !bt the roe

achevea Its inlended effect ineffcient
proder wi have 10 chane their
operatioDl to became mor effcient or
riak goin out of busineaa. 1\ would be
expected. therefore, that aame
ineffdenl bUllae..ea, includl
ineffclent amal bualne..e.. wi aufer
an adverse compelitlve ImpacL

B. The Effecl6 ol'7/smizalion " Upon
Fuerol Pres.. One of the deaisnated
iaaue. dJaCU.ed dur the roemak
proedl waa whether mande tory
itemiUon forcea up price..m ACtar

reviewl the evidence, the Commaalon
concludes thel madatory ltemiUon
preaenll opportUea for ra price.
but that It doel noL by it. elf. requie
rueral clars to rell prices.
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The Commiulon h.. ilicemed alx
dleret BIonts presenlad in IUpport
of the vi that Itemitioo would rai..
price.. Each II wcuaaed below.

1. Con,UDst' wi/J choose more. Some
fuara proders and others commented
or testied thel itemition wi raise
pricea because conlumers will buy
more. It was auseated that whan
conaumen .eB Items broken out on a
lIat, they fid the prlcel sO reaaooable
that thay end up chooain more than
they would If the Item. had been
packaged. 

.11

The record containa no empircal
evldenc. support or refulins ths
claim. However, even if itemization had
the effect of aUowl con.umers to
choo.e more than they would bsve
under itemition. that re.ult would nal
be a rellon aot to require itemizatinn.1t

Is evid.nt that such a re.ult would be
the aperaUon of consumer choice, not
any re.ull of incrased cost. or
market"laca di.tortion. intruced by
the roe. The purose of l e roela to
enhance consumer choice. U leme
consumers choose to buy more. with a
clear understandi of the price
e..aeJated with that choice. thet Is nol a
concern to the Comms.ion. Other
consumers wi have the righl to chooae
Ie...

2. Price. will be chonged. Other
fuera dictors teatled tha t If they
we!' requid to exame their pricig
atrctu .a a re.ult of havin 10 compile
a new price lit. many would dadde thai
the prlcea that they had been chl\ 
the pllt were too low and that the

prices oust to be railed. Ire
Agai auch an ugent i. not 

concern to the Commsaion The
arent It DOt thet the roe wi Impose
coats which must be paaaed On to

consumers in the farm of higher price..
but al1f thet fural dictors have
dedded 10 Iner..e profits by ralI
pricel. Fuera dictors ar. of caure,
perfectly fre to do that al any tie. The
roe h.. DOth to do with auch a
declaioo othar than the fact that It
reqWJ. fueral dlators to th about
pricee in compil a new prica liL
Whe fueral dictors may chaoae la
raae their price. in order to iner..e
their profill It II certy not a
neeuar reault of the rue.
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3. Compian Cor. So fura
prde.. .. commente tht the 
""ilance coll impo by the rue
wi be pane OD in th for of blger

prC8 10 tb CODMr.
For ile ",aoo dlcu eboa. th

Commi..!"" boil.... tht the 
compilance coll wi be mi Whe
IUch cOlli wi unoublably be pa..ad
OD 10 conae.. ..iler th abs
by fu boe.. II. ouch Iner..a
ehould ha .. mo..t a. the coplance
coet. th.malvea.

4. The economies of packagns
araumenl" Oiler lueral providen
appeer 10 are that an identica aet of
goodl and I.meel wil inerenlly COlt
more on an itemid baai. th on 
peckaged ba.!a and that the bier co.t
wi be pa..ed on In the form of hiaber
price. to consumersln other wordl. the
argent !a that there ar "economiel of
packaai" which ...ult in a lower co.t
for packeged .ervcel and mercandise.
The analog !a onen made to th "blue
plate Ipeci" venue Ihe "a 1a cae
menu. sn

There ar economee of pack for
many goode and aervcee In our
economy. Some products ca be offered
more cheeply to consumers by be1n
packaged becaule II COlts Ie Ie to
produce them In a packaged form thn
In an unpackged form. HI

The", !a no .vidence to 8Ues
bowever. that there ar any Ilgcat
ecomiel of packagi in luerals. The
COlt to the fueral dictor of offer a
let of godl and Iercel il much the
lame wheter the par ar offe",d
leparately or together. Tha only
potential aevil In packaslg il the
levillin tie thalli may tae to
dilcull individual reuests under
Itemition. ..

- s. ... R. Dy, Ne yOf F- 

"'.

T1 'S71t eu -. Ne Yan FI T1 

,..

PrIII m tb falDb7 8f..il OD do II DO _a.. 10 prce-11 Co.no.... o.tJ D.C. Ex .. .,
14. za . ret, any men... caltl wi
anoubte bt fuy pu88 GO to 

-LDr.ctu.. up8n1
1I....de .xpOy. bu oa by uW 
IibLt1C1 il wb IUch GD.. .:wL .. th,
bI. plte tp s. 

..,.. 

HOU SInal/ BUlin.
Su wpm DOt. .t 71 (tHti
01 II -.It DI. NPA
-To ta 81 ot.xp1 tt 18 of cb.,

to buy. radi 01. ca wb 11 CD u,ta
equtpmnl th to or 11 Mptel" ai Lb.
mauJKt 08 cut COt. b,. ..lp" 1Dud a
ndl II.. ca. n. muact ca bu tbaraat a Io prC8 b8UM 1118 buyf Lb- bI
Jft8 woWD an ca cut Laba (;IW b) lnt1Uir8 OQ aU Co retb tb oa IC ca tNl aol
OG 

-Tb NC Ih dullM ..a. majotJ at th
C0 of ful bo aN !\ed co fo owri8d
wlU wi DO nr .hller fulr an otfll 
a ,.cb.. b..l1 fi &Q unU ba.. SH -,a- D.C. Ex .. Appo B, IWbJIl ..,.

Even ilth _re mode" 
clffre""... boweVOr. the rue ex..ly
pennlJ fu dictor to offr-
Pocl U Io a. they al oaego so eece On an Item bui..
Thfore If thre .. any lavil in
packlie. tb ca be p8ne Of 

e COIII! who &I in&ete hi
-';"'ge price ConsWt wh ar not

Intere.ted In pack may hava to pay
lomewht mor In ord to buy On an
Itemi be.l.. but tht !a their chce
Furer. any Incras In price fo 
total packse may be uw'" th off...
by th conlumer . abilty to dece
unwanted HemL

5, The effect of decJinatiolL Tha
remanin argenll do not clai that
itemation wi afect the fueral
diector l coe but Intead reco
thi itemWtion may relult In a 1h1 of
prices prelenlly chd. The arents
assume that overal revenues and
overal profits wi remain un81ed.'.

Some fueral providers and othere
ared that If a lubstantial number of
consumers declie iteml thai would
ordariy be Included In the package. In
order to reta the lame revenue and
proB.llevel other pricel would bave to
be Incr..ed to mab up.for the lost
revenue. PI

The rue does not reguate bow
fueral dirctors detarme pricel.
Consequenlly. fueral diors may
Ibif pric.. and set pricel for por of
Ibe fuera which Ibey belleva ar
approprata. Some fueral dictors may
well choose to chare mo", for itell

which consuers ar lell lIbly to
declne In order to mak up for revenue
lo.t on item consumers ar more Ukely
to decla. Other prici Itrtegiel aral po..ibla. M a relu In the lhort
tena there II the pO.llbUity that lome
conlume.. wi be payi more. whie
others ar peyi lesl. than they would
under a package pricin Ichema.

The arent that lome pricel wi go
up dependl. however. on the ..sumption
that fueral diecto.. win siply be able
to rever any lost ",venue limply by
railing pre.. AI price competition

Iner..... such a Itr tegy may not be
pOllible. Intead competition 
generte p"'s.ur 00 fuera dirs bee more effcient and to cut co.ts
as the priar me8J of reta
protable ",yels. rether than by reilin
price.. Fuer. 10 the extent the t
Itemization 11Iowi consumers 10 chao..
le," than tredilional fuerals, the
ina..d demand lor lesl than 
fural may ltiulate inovative new
..rvce. BA alow the market to

.. m.ck.u D.C. Ex Z8 CompnbmY' Oudt-
Exbibe.

- NPA PoII.R. (:un.-I. XJ It!
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respo lU . th Ions ru effec
of ltemUon II exped to drve oi
price. dow 10 the compeliUve leel

6. The efft! of IlBm/ration on the
lowe.t-priced packag fuerl. The
major arent adv8lce by fueral
providers and trde aBaaations.
howevet. Is tht Iteization win

neceBsarly caUle Ibe prica of the
lowelt-priced pack fuerel. to
Inera.e. Again !he arent aBlum.
that revenne and prfitabilty will

reain the lame: threfo",. the
arent alo assue. that the price of
the avemge packase fueral wtistay

the same. wilie the price 01 the hlghelt-
priced package fueral win actually
decrase. 1f

Under the preBent system of package
pricin many fura diectors
apparntly determe prices usin a
graduated recovery" approach HI

Basicay. thB methd mean. tht
packagee ar priced so tht buyers of
bier-priced luerals ar contrbuti
proportonately more to overbead and
fied COlts than ar buyers of lower-

priced packe fuerals. Since the only
varable between a bier-priced fuera
and a lower-priced fueral !a tha casket
lelecte - another wey of explain
th!a mathod!a tht buye.. of the low-
priced luerals ar payin more than the
buyer of the low-priced fueral for the
Identical .ervlce.. "Graduated
reovery" therelor aIowl the fueral
provider to lower the price of the
packge luera on the low-price end.
lince-any 10.. Is made up by ra!ain
pricel OD the hi-priced end."'ln
e...nce. buye.. of hier-priced
package fuerels ar subliding buyers
01 lower-price packselueral.

"Dr. AI 11- "" _ed "".ct 01
Prt8 Qgtk 01 f' SeC1 Prce..
m- R .. CG XI 9. 8196
'07.

-ltl
-tJSI Wp DI 9. al S9
- SeuD8 rw pnde Indited thet th

dem to aeal. Rbdt hJ-pce fui!nI!J
.term fna th hz I beliei that. ru
PIWI8 hm Ib b8 .f!O'bl. we ID the., iD NJ IG fAt ".1')"01111 ca aford .
fu dJed Se ... NFA Pol.a..
CoI.I. XI.. 0t CDlIto aOle,
how.... thai RC. pr 1t cod IncnH
prftlL s. ".B.. Or. Micb. lAWSD. D.C. Ex a at
140 SUni C. 11. .t 11L-S0 ha.. thi dd. und1tdolf
rubady ill. ta tbt bu.. aM not pa)1
th "'. In 00 fo tb Itf boL Otrs hi..
waMiIhI It \I DO th fu di' l role tD
N-0Cle 1n by IUlnki the fwl. ot
IOW'- WCD8 !fl wtth 1..1\ 1. of blgbine CI AD oti hay. commentN
thi rt if -= II pl. .p,pr.te. !..,.. noJU" tht srdat. r9 .cle.. thl
"luJL Po f"- may olt b8 th
COWDIl wbo bv tb ..an expll., fuen
(Bdl .. Ih nI .u lh. cl.1r tor

euml8 Lbt black bur aw expluuin fwl8
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The rue require. the price. of each
par of the package to be disclo.ed
.epsretely. Funeral providan aze that
thi. mean. thet they wi be requied to
charge aU buyen the ..m. price for the
..me servce.. on Since ths would
prevent fuera dlton frm 
buyen of higher-priced pack.,e fwera
more thal buyen of the lower-price
fueral for the .am. 118 It would end
the presenl sub.idy of th buyen of the
lowerpriced fweraL & . cenoeuslIe,
It Is arged tht the price. of the lowest-
priced fuerals would have t !ncres8e.

The Commiuion recize. tbat
funeral directora may chose to ...pond
to the rule by raiaing tho price. of the
lowest-priced fuereL The COnlslon
does not believe, however. \ht thia

result is required by Iba rula. The rue
doe. not preclude the u.e of "gradualed
recovery:' Under one .lIemative formaL
for example, funeral directors may quote
a sinle price for prcfe88ional services

and caskets. That price can be
strctured to achieve a graduated

recovery effecL Even under the
alternative list. fueral dictors can
price caskets to acheva the samnesulL

Neverthelesa. sOme fweral directon

may choose to rai.. the pricea of lhe
lowest-priced package fueral. The
impact of this change. however. may not
be greal for Iwo reaS008. FirL such
increaaes may b. nff.t by savina

which ""nsuen c: .chieve by
declining unwanted Items. Second
incrased price competition will
generate pressure to keep pricel down.
Finally. Dnth In the rue wi preveDt
funeral diors frm meeti 

""y

pereeivad social re.ponaibilty to 
.ervces avaiabla .t nomial char..
for welfare cas.. or from char
special lower prices for inant deat. or

other special ca.es.
The evidence subm.lled du the

ruemaJ proceng Is cOD.lstent
with the Commssion s findi th.t
while ltemiatioD preseDIo opportties
for fueral providen to ral.. price..
which some fueral dicton have 
fact done. it is not necessar required
by the ru. il8elf. Many fuarl dicton
tes\lfiad that prices Incressed efter

than ducted wbJte CODl'" CaCA SIw:.
'Jlpt' DOt 247. 11301).
n. CommJlrtaa.lloe not nan! Ibal IUch

,ublidluUD' II impNr. nor do " be"ne thai h
II the CommlOl:fl fuetoa to tu 1M l8aJ
nlu8 of IUch I prdDlCem Tb Coicn
reize. that many ileml in Out ftnomy hIVe.
pric. .lrc1 I. which 10"" ttml conb'bule
prportianl81y mon 10 proDI th 10 olher Hems.

-Th. ,..ull do DO foUo dtm:tt frlb
Nl.. but lr th fural dior'. n1DC io
d!WOM d1at1 prC8' 10 dierel pep18 for 1M
..mll itema A R.ppAport m-J11. .110-11; 
P..uenlaliaD of Tom Clar GC Nf 111M.

Itemization. '" while o\b I..tified th.t
their pnce. did nollner....

VI. Oiher Moilers

A. Effec/ive Date.. Becau.e 01 the
legioiaUva reviaw provisiol1 lei lorl In

Section 21 of the FlC ImprovemBII8Ac
ot 198 the .ffective date of th MIl: 
most appropriately tlad to the 

' -'c,

conclusioD of the legWtive voto
period." Under tha tal' of th ltetue.
that period rus for Diety ceda
days of continuous legslative ....ion.

Industry members have been on
notice since July. 1981, 01 tha terml of
the rule. In eddi\lon. the rua and ths
tatement will be avellable dur the

legislaUve review proce... whIch Is

likely to take at le..t four months. Wo
have determined that the rue Ihould
become effecUva th months sfter
condusion of CongrssloDaI review. We
believe that the monts /s s sufdenl
amount of time hoth the Industr and
consumers to become famier wi the
requirement. 01 the rue give the
opportunity to become famiier .with the
rule durg the legislative revew. The
CommisaioD wi acct petition far
exemption. pursuant 10 1415 of the
rule. durng thi. period.

B. Manda/ary Review. Section 4310
requires the CommssioD to intiate I

rulemek ameDdment proeadi.
pursuant to SectioD Uld)(Z)(B) of the

Federal Trada CoDlsioD Ac with
four year after the efectve dll" of 
rue. to determe whether the rue
should be amended or terotad
Under the terms of SeCtiOD 18(d)(ZKB)

and the Comm.aioD . ru.. of practi.
an amOldmeDt proedi wi provla
full opportunty for al inteste paral
to provide date IDd.vI.w. OD the
question of whethr the rues should be
modified Dr t.rminted an wilnclud8
the rights availabla unar a MqIl00-

-$H. ..,.. P. CaJ.ate, New Jft lal
dlrKtor. 'h l1M T. Sha. Pr He J'IN'
FDA. 11 'SW; 111- Iodlla
ditc1or. b la.fM J. w,. Buc. Dt.
Florida PDA. Tx 17"'17; Ii eo- ma. State
Bd af Emb.lD ud Fu Dtlon 01
K.nlu'Cy, Tx 3W7V M. H.ltner. MItlf\8T_. Tx33i. s...-

-' 

.. RoI1 au. XYua.' Ap -s...G.PrPr\lBtIaPD
(N 11 - N. ...... Dlar. Nn Vat
Bu.a 01 Pu.ral Di 'h m, s. HaI1
ue. Dirto. Naw JII FDA. Tx aa M.

C.mJaa.o. New J.. fu dI. 'b un.; C.
wh! No '''7 rw-. 11 7UW.
W.I.nlao Minctl fwer dlt. 'h 
W. Kier. Pm.. M1esate FDA. b SZ P.
HullquLtL Cllif. FDA. 'h ,. C/ J. WyI..
Exec D1. P1m1d8 f' Tx 1'u'
- Th pnMII ...n rn pN 

tc8dul8d 10 t.lI- S8Wa& 1au 11 DO

other JesllUye review pr Ippn af tht
dlt.. 1h.leg.lltiye rwvtew pfO wL 
ccnllden cooded for th pu 
determlb elec. d818 ot di 
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Mo.s proceeding to liled em..
exaabon.

In addihon, the CommllloD Is
requird to dedd.. wtth eightee
months afte, tha ruemek ameDdment
proceedi baa beeD intiated, whethar
ths rue .hould b. modad 

tenn ted.
The Commllion hSI eolbllshed th.

aarly revie.. proce 10 en.ar thI
there i. a need 10 ""Dtia. the rue afer
It h.. h.d an opportty to work In the
marketplacs. If the rue operate. aa
expected. there should be Incrssed
competition In the market which may
obviate the need for cODtiued f.derel
Interention. Requiri OI eary
ameDdment proeedng commts the
CommssiOD to conduct a public
proc.eding, open to fu pardpetlcn. 
review the ope."8tion of the rue aDd its
effect. At ths tie. tha Collion
expects lohave dsls frm Its 
Inlemel impact evaluation to aid In tha
con.ideretton of these IS80e.. The
Comm!s81on will consider wheter the
rule should be modified ar tarmated at
that tie.

While the rue Is expected 10 Incrase
prica competition. the Comm.sion
caMot say on the basis of the preseDt
record wheD the rue s Impacl wi begi
to be felL For a number of ressons. the
effecl of the rue may take longer th il
other iDdusl1es. " Neverl.less. the

Collsslonls1:mmlled 10 reviewi
at eD early dale. wbether tha rua
appear to he operetl as expected 
whether spme modication /s requid.
If the maretplace problem addrsed
by the rue appear to be larely lolvad

by Incr..ed competition. tha

CommissioD win ""Dslder termll
the rue st that tie.

Accordy. TUI. 18 of the Code of
Federal Reguations is ameDded by the.

djtio1.-of Dew Par 453.

PART 45UNERAL INDY
PRACTCES

4$.1 D,fiUII
453.2 1'01 cI.cI
453.3 MJp_tat1oa
-AlcI.."".

"'"""'.

Iu ia in..L CoIl.
COUlWI wtD DOl baYII 'xp 10 prl1ta.
oth.r pr 01 the nz fa DW ,. 1'
tbe .t1uJ\&lor pr ccznpedl1n. allu.1 irt!.
lIl1ely to co fr.... ratb 
'le ex..nt to wbJcb Dew IItrti b8 io ca,."
01 th. bull 01 prCI. or wtcb iUda..1I bo
to ca or adf pren lllll, co d8ta
ho Qul""'' bo 

.. 

maetpllca Coldlri tbe1nYlCl1 
oppoUoa to prC8 .dnr an oth
oolrtl prce c:mplUboa GA balo
entr. It II IID prw bo qWd IN
eoPIIUUoa W' .ma 
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$cc.
453.. Required pura'8 01 tuersl goo. or

funera ..rvlce..
4SJ.5 Seca. pr\1ded withoul pror

.pproval
453.8 Retention ot docentl
453.' Comprehen.ion of dlKolur..
453.8 DelfBttoa 01 tntenL
45.,9 State exemption&
4$3.10 Mandatory review.

Authl) Se 6(8) 38 St.L rn (15 U.sc.
468t. SO SI.L :1 .. .mended 81SI.L Ii 
U.sc.II
, 45 1 

fa) Accaunting year. Accounting
year" refers to the partcuar calendar
year or ather one year period uaed by a
!uneral provider in keeping fiancial

record. for tsx or accounti puro.e..
(b) Alternative container. 

alternative contaier" i. a nOIl-melal
receptacle or ellclo.ur. without
ornamentation or a fixed Interior lining.
which i. de.lgned for the enca.ement of
human remains and which I. made 

cardboard pre..ed.woa4 compo.itlon
material. (with or without an oullida
covering) or pouchea 01 cavas or othar
ala terials.

(c) Ca.h advance item. A "cash
advance item" 11 any item olservc8 or
merchandie deacrbed to a purser
81 a cash advance.

" "

accommodtion.
cash dJaburemen " or .imiar term A

ca.h advanca Item I. alo any item
obtained !rm a th par and paid for
by the fueral provider on tha

pur..er'e behalf Ca.b advance items
may Include. but ar not limted 10. the
lollowig Items: Cemetery or crmatory
servce.: pallbearers public

tran.portatlon: clel' bonorara:
flowers: mu.ician. or .Ingers: nures:
obituary Mtlca.: grtutie. and death

certificate..
(d) CaskeL A "ca.ket" I. a rigid

containar which I. de.lgned for the
enca.ament of human remain. and
wbich i. u.ually con.trctad 01 wood,
metal. 0. Uke material. and ornented
and lined with fabric.

(e) Commission. Commission" relers
to the Federal Trade Comm,"ion.

ro CMmatian. Cremation" I. a
heatig procall which incinerate.

human remain.

(g) 

CMmatory. A "crmatory" II any
person. parersh.p or corporation that
perlonn crmatlolllld .eUI fueral
goodl.

(hI Diret crmalian. A "dirt
crmation" I. a dJlpollton 01 hUlan
remain by crmation. wlthoullorma!
viewing, vi.itatlon. or ceremollY with
the body prelen t.

(i) FueraI8aad.. Funeral goodl" ar
the good. which ar laid or oUere lor
1.le dJrectly to the public for u.e In

connection with fueral services.

(I Fuerol provider. A "fueral
provider" is any persn. partel'hip or
corporatlon thai leU. or oHers to nU
fueral goo. and fuer.1 oervcel to the
puhuc.

(k) Funetrl.ervice.. Fueral
service," ar any tervce. whJch may be
used to care lor and prepare decealed
hum bodJel lor huraL crmation or
other ftnal dJlpolitlon and arrane.
luperve or conduct the fuera
caremony or-the fial dJlpoaitJon of
deceased human boel.

(I Immediate burial. An "lmedJata
hurial" il a dJ.poaition 01 hwnan
remain by huraL without formal
viewing. visitation. Dr ceremony with
the hody ptesen except for a gravelide
servtce.

(m) Outer burial container, An "outer
bural container" i. any container wh.ch
is de.iged for plac.ment In the grva
around the caakallncludlng, but nol
limited to. containers commonly known
al bural vaults grave box.. and grve
liners.

(n) Person. A "persn" II any
individuaL parership. corpration.
8saoclation. governent or
governental lubdJvilion or aseney. or
other entity.

(0) Service8 af funetr1 direor and
staff Tha " .ervcel of fueral dlactor
and .ta!!" are the servce.. not Included
in pricel 01 other categori.. In
1 453.2b)(4) which may be Iulhed by
a fueral provider In arng and
auparv.in a fueral. IUch 
conducti the arramenla
conference. plang tha fueraL
obtain nece.lary pennlll and placi
obituar n"ticel.

(p) 

Unfinished wood bax. 

unfilhed wood box" II an
unomamented ca.ket made of woad
which doel not have a fied Interiorli.
1453 Pr llcl.l..

(a) Unfair or doceptive acl8 or
practice,. In .ellng or offering to Iel

fueral good. or fueral servce. to tha
public. It II an unfair or deceptive acl or
practicalor a lunera! provider to faU to

lu.h price Inormatl"n dlcloain the
COlt to the purer for each of the
Ipeciftc fuaral good. and fueral
lervic.I uled In connection with tha

dilpolitlon of decaled hUlan bodJe..
includi at le..t the price of
embalmg, lrorttion 01 remain
ule of laciltle.. ca.ketl. outer bural
containers. Immel1ate bural.. or dil
crmatloni, to peraona InquI about
the purale 01 fuarall. Any fueral
provider who compUe. with the
preventive requirement. in paragraph
(h) of thil leclion il not engaged in the
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unfair or deceptive 8Ci. or practice!
defined hera.

(b) Prvenl1ve reqUIrements. 

preBot the.e un8Uo or dective acts 
praclicea. 88 well 81 tba unair or
deuptjY8 act, or practices defined in
1 45.4()(1). fueral providera must

(1) Telephone price disclosuMs. (I)
Tell persons who ..il the fueral

provider l place of buslna.. and alk
about the ter.. condJtlons or price. al

which fueral gooda or fuerl lervce.
ere offered, tha t prica Inform. tion il
avaUabla over tha telephona.

(il) Ten persons who alk by telephone
about the fueral provider' I offeringa or
pri any accurate inormation from the
price lilll in paragraph (b)(2) through (4)
of thil lection which reasonably
anlweN the que.tion and any olher
Inonnatioll which rea.onably answe",
tha que.tlon and which is readJly
available.

(21 Casket price list (i) Give a prlntad
or tyewrtten prica Uat to people who
inqWr In person about tha offerigl or
price. of caskets or aJtemative
containe.. Th. lueral provider muat

offar the liat pon beginn dJscuasion
01. but In any avent before ahowl
..akell. The Ust mUlt contain at lealt

the retail pri... of aU calkell and
altematlve containers offered which do
not requ1r .pedal orderi enough
Inormation to Identi each and the
effective date for _the pric.l1s In lieu of
a wrtten li other formats. auch al
notebooka. hrour.. or char may be
uaed 11 they can tai the seme
Inormatiall .. would the prited or

tyewrtten U' 8!d dJ.play It In a cle..
and ccnspicuoul manner. Prvided
however, tht fueral providers do nol
have to mu. a calk.t prica list
avaiable 11 the fueral providers placa

on the general price lia apeciJed In
paregraph ( of tha lectlon. tha
lnormtlhJch is requiad by 
paragaph (b)(2)() 01 thl .ection.

. (11) Placa on tha Ua wbether a prited
or tyewrtten !Jst or other format is
used, the nae of tha fueral provider
placa of bUllne.. and a caption

delcrbiI the Ult .. a "ca.ket prica
U.t.

(3) Outsr burial cantainer price lisL (I)
Give a prited or tyewrtten prica lilt
to persons who InqWr In person aboul
outer bural container offarl' or
pricaL The lueral provi!!er must offer
the U.t upon be dJacllioD of. bul
In any evellt before .howl the
containers. The lilt mu'l contain at le..t

the retail pricec of ail outer hural
containers offered which do not reqWr
.peclal ardelig, enoug inonnallan to
identify each confainer. and the 

effecUve date for the pnce. !J.ted.



Fed R"!ster Vol. 47. No. 186 Friday. s-t""ber 2-. 19a2 , R!I.s and R"Iletlone 4211

lieu of a wrtten Us the fueral prder
may use other formats. suc 8.

o notebooke. broDn. or chert. If they
contain the lam tnormetln eo the
prited or tytten end dlople" It
In a cle.. and conlplca", manner.
Prvided howewr. tha'I fueral
prode.. do not have 10 ma an outer
burial container price lit avaiable if
the fueral provide.. piece on th
general prce JII opeced In p8faph
(b)(4) ofth lecton Ibe Inorallon
which II requi b" th parapph
(b)(3)(1) of ths secton

(il) Place on the Ust. whether a prited
or tywrtten Usl or other format II
uled. Ibe name of the fueral proder
place of buelness snd a cepllon
descrbtng the list as an "outer bural
container price !iaL ..

(4) General prire list. (I) Give a
prited or tywrtten price ilsl for
retention 10 peraon. who inquire in
person about funeral arrngements or
the prices of fueral goos or fueral
servces. When people Inquir In pe..on
about fueral arrngements or the prices
of fuera good or fueral servces. the
funeral provider must offer them Ibe list
upon beg discusion either of
fueral arrements or of Ibe selection
of any fueral goos or fuera serice..
This lIt /Dual contai at lealt the
followi tnonntion:

(A) The name. addrs, and lelephonl
number of lb. fueral provider l place ofbUliness: 

(B) A caption delcrbin the Usl as a
general price list"
(C) The effectiva date forlbe price Us

and
(D) In imedate conjunclion wilb the

price dilclosurs requid by paragrapb
(b)(4)(iJ) of thl ..ction. the ltatemenC
This Ult doel not includa priC'" for
cert it.ms Ibat you may alk UI to buy
for you, IUch al cemetery or crmatory
lervcel. flowe... and newspaper
noticel. The prices for thle iteml wi
be Ihown on your bil or Ibe ltatement
delcrbin Ibe fuera good and
servces yau selected,

(iI) Includa on the price lil In any
order. the retai pricel (expresl.d either
.. the flat fee. or al the price per bour.

mi. or olb.r unt of computation) and

Ibe other Inormation specied below
for at lealt each of the followi iteml.
if offered for sale:

(A) Forwaring of remalnl 10 another
fueral bome. together witla ilst of the
lervcel proded for any quoled price;

(B) Receivi remaina from another
fueral home, together with a lisl of the
aervcel proded for any quoted pri:

(C) The price range for the dicl
crmatioll offer by the fueral
provider. logether ..th: (I) A separle

price for a dicl "",,ation where the

puraser provld.. !he co!1 (Z)

separate price! for each 
crltion offere includi 
unlhed woo bo or alteralle
container and (3) a descption of tha
lervcel and container (whe
appliceble). inuded In each 

!D) The prce ran for the imedate
burall offered by the fuerl prder.
logether with (1) A leparte price iar 

imedale bural where the pualer
provides tha calket (Z) Isparll prc..
for .ach imedate bu offer
includi e caskel or alternative
container; and (3) a descrptin of!ha
servces and container (where
applicable) Included In that price:

(E) Transfer of remains 10 fueral
home:

(F Erbahning;

IG) Other preparation of the body:
(H) Usa or faciltiel for viewing;
(I) Use of faciities for funeral

ceremony:
m Olber use of facWties. logether

\vth a UII of faciltiea provided for any
quoted price;

(K) Heare:
(L) Umousine:
(M Other aulomotive equlpmen

together with a descrption of lle
aulomotive equipment provided for any
quoled price; and

(N) Ackowledgent cardl.
(IU) Include on tha price lis In any

nrder, the followi inonntion:
(A) Either of the followi
(1) The prica rane for tha calkets

offered by tha fueral prvider. together

with the ltatemenC "A complele price
list wi be provided at !h. fuaral
borne. ; or

(Z) The prlcel of individual caskets.
dllcloled in the maer lpecled 
pargreph (b)(2)(i) of ths lection; and

(B) Either of the followi.
(1) Th price rane for Ibe outer bural

contalne.. offered by the 

provider. togathar wilb tie ltatemet
A complete priceli wi be provided

at the fuera home. ; or
(2) The prices of Individua ouler

bural containers. dlscloled In the

mODer Ipecled by p8faph (b)(3)(iJ
of thl lection: and

(C) Eltharof the follow
(1) The price for th servcel of

fueral ditor and .taU. logther..1b
a lilt of the pricipal ..rvces proded
for any quoled price and. If Ibe chare
caot be decled by the pu..er. the
slalemen Thie fee for our IBcel ..11
be addad to the lolal CDS I of the fueral
arangements you select. (This fee II
already included In our char.. for
diect ermatione. imedte burale
and forwar or recavl reaJ.

)":
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(2) Th followi statemenC "PIe...
note that a fee ror the UN ohm:r servces
II Included In the prce of our casket
Ou aervcestnclude (sp)." '11
Iialemeni must be place on the genera
price list togther with casket price
range, requi b" p81apph
(b)(4)(lii)(A)(I) of ths section. or
together with tha pricel of indidual
caskets, requid by (b)(4)(UI)(A)(2).

(5) Swtement of funeral Hoods OJd
.ervice. selec1d. (I) Give an Uemi
wrtten statement for retention to each
person . who arranges. fueral or other

disposition or human remains. at the
conclusion of the dlscuulon of
arrangements. The statoment must Ust at
least the followi Inormation:

(A) '1. fueral goods and fueraI-

lervic.. selecled by that person and the

prices 10 he paid for eacn of them;
(B) Specifcally Uemid cash advance

item.. (Tse prices must be given to the
extent then known Dr reasonably
ascertainable. If the prices are not
known or reBlonBbly ascrtiDBble. a
good raith estiata sha be given and a
wrtten slatement of the actual charel
shIll be provided befora the fial bil il

paid.): and
(C) The lotal cosl of tha good and

oerv... selecled.

(ii) 'Ie Information requid by ths
paragraph (b)(5) of thl secton may be
included on eny cotract statemen
other docuenl which tie fue""J
proyider wouJdotherse prvide al !hI
conclu.ioD of diston 
arranements.

(8) Other priclna method.. Funera
provide.. may gjve persona any other
price Inormation. In any other fonn
addition to tht reuid by p..agrph
(b) (2), (3). and (4) of thl ..cton 10 1011
as the .talem.nt reuid by paraph
(b)(5) of this ..cton II given whea
lIquiby the ru.

..-

5- t MJep..t.ao-.
(aJ Embolm Prvlsi01l.-.1)

Deceptive acl4 Dr practCl In leWn or
offeri 10 ..11 fuer good or 
.ervices to tha pubUc. It Ie a decptiva
act Dr pracllce for a fuera provider tcr

(I) Represent that ltat. or loalaw
require. Ibal a decealed peraon be
embalmed whan IUch ia not the ce.e:

(II) FaU 10 disclose thet embelmg II
nol required I:y law except In certai
Ipecial 

""".

(2) Prventive reuirment8. 

prevenl th..e deceptive act or

practic.., .. well al the unair 

deceptive Ictor practicel defed 
II 453-4(b)(1) and 45.5(2). fueral
providen mUIt:

(I) Not repreent that a decase
person I. raquld 10 be embalmed ror
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dJect ,,matloll !medlte bural a
funera usin a sealed cae or !l
refrgeration II available and the fuerel
la-without viewi or visltoijon and with
e cloled c8lket when alete Qr loc law
doel nol requi embal and

(U) Place the followi diOlur on
the genera price IJsL requid by
1 46.2(b)(41. in Imedlele conjunction
with th price shown for embal
Excepl in cartin special cesea.embal Is nol requi hy law.

Embal may be n8CS&r. however.
If you seleel certai fuera
arranemenll. IUch al a fueral with
viewi. If you do nol want emhal
you usully have the right to choose an
arngement which dOe nol requi you
10 pey for iL luch 81 dlel ,,matlon or
Imedlele hural."

(b I Casket for cremation provisiona.
(1) Deceptive acle or procticea. In sell
or offeri to sell fuera goodl or
fueral servce. 10 the public. 11 to a

deceptive acl or practice for a fuara
prvider to:

(I) Represenl thai Iiale or local law
requis a casket for dict crmatlona:

(iI) Repreaent that a calkel (other than
an unlhed wood box) II requid for
dJect crmatlo.. 

(2) Prventive requiremenJ.. 

prevent thele deceptive acll or
practlcel. al well 81 tha unair or
deceptive acll or practlcel defi 
1 453.4(a)(1). fueral prvid.", musl
place tha following dllclolur in

Imedlete conjunction with tha price
rane Ihown fo!' dicl ermatlolU: "
you wanllo ",'\ife a dicl crmaUolI
you ca uae an unshed woo box 
an allerntlve container. Altematlve

contale", ca be made of materlal lie
heavy caboan or compolltlon
malerlal (with or wlthoulan outelde

coveri). or pouche. of cavas." Th
dlsclolur only ha. to be placed on the

general price lil !f tha fueral prvider
81angel dicl crematiolU.

(cl Outer bural conmmer
proviaions.-f1) Decptive acle or
proctice. In lell or offeri 10 lell
fuera goodl and fueral lervces 10 the
publlc. 11 to a deceptive acl or practlca
for. fuer provider to:

(I) Represenl thal.tate or loca lam
or regua tlOI. or paro'lar cemelerle..

reui outer bU:,4I contaer when
auch tl nolthe case;

(U) Fal to dlclole 10 persnl81an fuerato thai ltate law doea
nol reui the purae of an oular
bural container.

(2) Prventive requiremenL 

prevenl tha.a deceptive acll or
practices. fuer provide.. musl place
tha followin dI.clo.ur on tha outer

bural coolainer prlca II. reui by
I 453)(3)(1I). or. If the prlcel of ouler

bural contai.", ar Ulted on the

generl'rlce lil requi by
1 453.Z(b)(4). 1n Imat. conjuncton
with those prices: "In mall ar81 Of the
countr. no ltate or local law mak. you
buy a contaer to .umand the calket
In the grve. However. ma cematerlea
alk that you have IUch a contaer 80
that the grve wInol .in In Either a
bural vaull or a grve lir wi .alJfy
the8e reuimeDu.

(d) GtII proviBiOM on lt1al and
C8melery reuimen/B-fl) DeceptJVI
acle or proctCBB. In lell or offer 10
lell furalgoo or fuera.ervceslo
the public. 11 II a deceptlv. acl or
practice for fueral providl", 10
reprelent thai federaL ltala. or loca
lawi. or partcuar cemel.rle. or
crematorlel. requir the purale of any
fueral goodl or fueral servce. w)len

lucMI not the cale.
(2) Prventive require1Jenle 

prevent thele decepUve actl Dr
practlcel. as well 81 the decaptlve act
Dr practlcel Identified in I 46.3(a)(1).

1 453.3(b)(1). and 1 453.3(c)(1). fuaral
providers must Identi and briefly
deecrbe II wrting on the ltatemenl of
fuera goodl and servcel selecled
(requid by I 453.2(b)(5JJ any legoJ
cemelery. or crmatory reulmenl
which the fueral provider "'presenllio

personl as compell the purase of
fueral goodl Dr fueral servcel for the
fueral which that personll81an

le) Prviaions on prelervative and
proteotive value cloim.. In seWng or
off.rllI 10 lell fueral goodl or fueral
88cel 10 the public. It II a deceptive
acl or practice for a fueral provider 10:

(1) Reprelenl thi fueral goodl or
fueral servcel will delay the nalur
decomposition of human rema for 
long-term Dr IIdeflte lie:

(2) Reprelenl thai fuera goods have
protective fealUl or wil proteclthe
body frm graveille lubltace.. when
IUch il nolthe C8le.

(f) Cash advance provisiana.-f1)
Deceptive acle or practice.. In leili Dr

offeri 10 lell fueral goodl Dr fueral
servce. 10 the public. ilia a deceptive
act Dr practice for a fuera provider to:

(I) Rep","enl thl th plice chared for
a calh advanca Item II the lame al 
cosiio the fueral provtdlr for the Item

when IUch II nolthe cae;

(Ii) FaU 10 dllclole 10 perslUarr fuerall thai the price bein
chared for a calh advance Item II nol
the lame as the coil 10 the fueral
provider for the lIem when IUch II the
ealG.

(2) Prentive reuiremenle. 
prevent these decptl.e acll or
practice.. fuera provide", musl place
the followi lenience In the genera

plice lil at the end of the casb
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adyencel dllclolur. rvqoJ by
1 453.2(b)(4)(1I)(C): "We charge you for
our servcel II buyi theae Iteml." If
the fueral provider mal.. a chare
upo or receives and retai. a rebate.
commssion or trade or volume dlscount
upon a calh advancellem.

1 4U Re pu of 

g- 

orll-
(a) CasMt for crmation provisiona.

(t) Unfai or deceptive acle or practiCl"
In lell Dr offeri to lell fueral
goods or fueral lervce. to the public. It
il an unair Dr deceptive act or practice

for a fueral provider. or a crematory. 10

reui that a casket other than an
unlhed wood box be purased for
dJecl crematlol\

(2) Prventive reuiremenL 

prevenl ths unair Dr deceptive aol Dr

practice. fueral providers musl make
an unlhed wood box or allemallve
container available for dicl
crmatiolU. !f they arnge dil
crEDa tiona.

(bJ Other reuired purchasea of

funerol goods or fueral serviC8s.-f1)
Unfair or d8Cpl.ive acle or practice.. 

sell Dr offeri to lell fueral goodl
Dr fural servc,". II is an unai or
decptive acl Dr practice for a fueral
provider 10 condition the fulhl 
any fueral good Dr fueral servce to a

persob 81eng e fueral upon the
purase of any other fural good Dr
fuerel servce. excepl al ",qulred by

law Dr a. otherw.e permtted by thi.
par.

(2) Prventive reuirements. (i) To
prevenl thi unai Dr deceptive aot or
practice. fueral providers mUll:

(A) Place the followi dllclolur II
the general price lil Imedlalely ebove
the prlcel requid by I 46.2(b)(4)(II)
and (Il): "The goodl and lervce. ShOWD
below ar those we can provide 10 our
cutomers. Y"" may choole only the
Iteml yo!fir. 1f legal or other
requirments mean you musl buy any
Items you did nol specicay ask for.
we wi explain the ",alon In wrti on
the Iialement we provide descrbing the
fueral goodl and lervces you

lelected.
Prvided. however. Thi If the chare
for "servcel of fueral director and
Iteff cannot be decled by the
puraser. the stalement lhelnclude
the ..olence: "However. any fuera
aremente you selecl wIllclude a
sbare for our lervcel" berweenthe
second and th sentencel of the
Itetemenl Ipecied above herein and

(H) Place the followi discosur on
the Italement of fuera goo and
lervcel lelected. requi by
1 453.2b)(5)(1I): "Chergel ar only (or
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those lie.. tht ar uo If we ar
requied by law to .. soy lIem. we
will e"PlaiD \h reUO iD wrlI
below,

(II) A fueral prder .hall not
violate thl8oa by fail to comply
with e reueol for e.cmbiDetlon of
gOOM or .ervee which would be
Impossible. impractca or exce..lvely
buren.ome to prvide.

lo4 s...a pr"kldWt pr
(e) Unfair or Deeplive Acts or

practice.. iD .ellng or offeri 10 .ell
fueral good. or funeral .emcee to the
public. It i. an unair or deceptive acl or
prBctiee for any provider to embalm a
deceased human body for a fee uole..:

(1) State or local law or regulation
requJre. embal in the partcular
circumstances regardless of any fueral

choIce which the family might make: or
(2) PrIor appro,'al for embalming

(expressly ao described) ha. been
obtained from a ramily member or other
Ruthorized person: or

(3) il1e funeral provider ia unable to
contact 8 family member Dr other
authorized pernon after exercising due
diligence, haa no reason to believe the
family does not went embalm
performed. and obtain. .ub.equent
spproval for embalmig alrady
performed (expressly.o de.crbed). In

leeking approval, the fueral provider
mu.t discloae that a fee will be charged
ir the ramiy .elect. a. fueral which
requires embalming. euch eo a funeral
wilh viewig. and that no fee wil be
charged if the family .elect. a .ervice
which doee not requi embalmg. .uch
as :lirecl crmation or imediate bural.

(b) Preventive requiremenL 

prevent the.e unair or deceptive act. or
practices. funeral provide.. mUit includa
on the contrac filal bill. or other
wrilten evidence of the egrment or
obligation given to the customer, the
slatemenC "If you .elected a funeral
which requlra embalmg. .uch .. a
funeral with viewing you may have to
pay ror embalmng. You do not have to
pay for embalming you did not approve
if you aeler.tF!d arran&amentl 8Uch 811 a

direcl cremation or liediate bural. 
we charged for embalm. we will
explain why below.

1453.1 Retenti 0' dacument
To prevent lbe unair or deceptive

acts or practices specifed in 1453.2 and
I 4 3 of this rule. fuerel providers
must retain and make available fer
insl1cction by Comm181on offciala tre
and accu!'ste copies of the price tista
speoified In I 45J.2(b) (2) though (4). e.
applicahle. for at lealt one year after the
date of their last distrbution to

custome... and. copy of each Ilatemeol

of fueral goos and lemces lolecled.
II reui by I 45s.(b) 15) for at least
one ye.. frm the d.te on which tha

.\alaenl wa. ligod.

t 4U7 Co...-. .I'" 

....

To prevent the un.ir or deceptive

act or practlcel .paced iD I 453.
thug 145.5, fuer provide.. mUit
mae all dllclolur. requid by thse
lecl1on. in a clear sod con.plcuous
maner.

t 453.a DeIIo oIlnton
(eJ Except as otherw.e provided In

t 453.2(e). it is s violation of this rue 10
engage in any unal. or deceptive acts or
pracUces specified in Ihis rule. or to rail
to comply with any of the preventive
requiementl specifed in thia rule:

(b) The pmvlBon. of this rue ere
spatate and severable frm one snother.
If Bny provisjnn Is determined to be
invalid, it is the Commission , intention

that the rem.ainmg provisionJi shall
continue in effect.

(e) Thia rule shail not apply to the
business of insurance or to 8CtS in llH
conduct thereor.

1453.8 SlIle ..empt""
If, upon application to tha Commssion

by an appropriate atate agency, the
Commia.ion determinea that

(a) There is e stale reuirement in
effecl which applie. to any transaction
to which this rue applies: and

(b) That slate requiement afford. an
overall level of protection to consumers
which i. eo great... or grealer than. ti.e
protection afforded by thil rue:
theo the commssion . rule will not be in
eflect in that Itate to the extent
specifieu by the Commssion iD It.
delennination. ror as long a. the Stele
adnunister. and enforc. effectively the
atate requlremenL

'452.10 lo8IdatCH reiew.

No later than four years after the
e!IecUve date of ths rue. the

Comm..ion shall irlitiate a ruemeking
emendment proceeding puruant 10
section 18(d)(2)(BJ 10 determine whether
the rule should he amended or
termnated. The Commission s filal
deciaion on the recommendations of ths
pruceeding .hall be made no laler Lban

eighteen months after the intiation of
the proceeding.

DtStiDdna Statement 0' Jamlll C. Mier W.
Chan. Federu Ttde CommNia 
FunlraJ RuI,

I c.nnolln Rood ccnlcienclllo alonR Wilh.

final rule arrecun (hI! fueral indu.tr al WI
lime. I do nol OppolU . rue in priciple.

Indeed. rye alway" uld !.RI th,l. an ar

wort)' of COm!IIUOn mve.UgaUon. But for

298

the re..on. .. for tMlow. : bellne th.t
act10D 11lh, t1 II W..dviNdPu- J .1.110 ma 1\ cI..r tht !
rupe th. wi.. held b, my collesguell on
\he Co..lon Tblt Jaltb.r 8 Republk
oar . D.mocaUc LN. 11 t. oeilb,r
COaUve ao Ub81b, qUl,ttOD la
wheth tho IcIaa ta..IAIY CO be
de(end,d. I b8UneU caot.

The balte N'80D. for my oppoAltton to
today , acton 'I tb. lack nf evidence In the

record That rerd 11 woefu)' u..d8t.108Ie
or 8 proeedi that bat la'ied 10 Yil""", In

my view. the C.(unmJllton doe. not have.
",Oable dur.plioD of the ;ndl.lll. . .....I.i. :..
u workig knowleiJe of pow it onprAln. The
'actl prnenled art ohen contrauiclury. are
beavlly anecdotal, and may not be
representBlive of indulU' prAC!H:ca, From

what descrption ca b" 1I!t=lInl!ci fy"".. t"e
lecord. two theorie..eem 10 fir equli:Jy ,"'ell:
fe) Th.'1A 1ndll'tr II oper.aljr uH.
effec!!vet. and (b)Utat lhc mdu.try II
vih81 marklt lmJ)rfp.cbon. crIng Qut

flJr gcvemmentallnterver:lioD. I
Nor do we bave any basi. ir. the r cord to

conclude that the rue 8p roved Icday wilL
adeQU8(t=!y deal with al! Red moJtket
lmperfection.. o.uuming they UIII.. f"l

example. the r"quiement lbal .l!rv1t.

..".".

unbundled" can e&lily bit Clt,:umvented:y
fueraJ di eC',.,r" limply char8i.. ;.'6 1....

rrieu for larven. ' hs Care. (" nli pUllLl
about the price of . new 8ulomobde , btl"6

f,'I Ie.. th.n the .umed ;,nr:." IJlliu nc=",

p.nall panicuhuJy rele\lunt h-=r

Moreover. certain provialon" ..." 

.,.,,!

!I..

b.rm COnlume,.. For exa ple, tr.

:: :..

e'1pir!caJ evidence we h. J8 ul thtl eiic(;11 u
f'Jrced unbundhng lin M1nesollll !luSU aIJ
ulcfuled cOala 10 con.umer.. AI!" , the
rtquucmenl of prior luanr.!':..:;..... 

:.....

e.nbaln may weU r.iaJl:r.;).'- IIJ
c,m.wne1". ttimin.h their aati.fHt"""n W1!!1

the overaU aemce, or bave both effec:s,
Because of the paucity evidenr.u Ln the

rt.cord. I believe it 1111k1ly the COurl wnuld
JUJt8U1 . l : w... ilenge lu tht= nue. I ilil m..
could have been mitiatl!d it the r.nmm'''Inn
h.d taken my recommendation And hari
reopened Ibe ruemak1 record for the
'Ub OD afadd.honllJ evidence. The

CQI'lian . own " baarlia," .tutty in
partcwar. ahou1d hIve beeD enh.:red 

L:.

record eVlln llLhit wnuld have mean I .It:w
month. delay whie tbe Commluion accep:ed
publ1c comment on IL

Porticns of the bueHne IItud:' "'-..

::.~~~

claUe e Ibe theory of a1B L i...,....

:...........

tho1l i. 1mplicll in tbe Commiulon s Hcnon.
FOf !bose wbo think the h..elie 'Iudy

.ctually .\lpport.lhe (".ommi'6

...:.. ...:..... ,.

iroruc (bill by ,.tw.inR tOldmt it inlo
8\1denee the CommiSllon largor. ,....
opportunty to u.e the 'Iudy , U!!l;::; :..
.u"port the n.le. bul en.bl" anvnne tu ...., II
10 cbalhtnsing the Commiliion 18rlin..
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FECERA TRACE COMMISSION

16 CFR Pari 453

Trade Regulellon i1ule Funeral.
Induatry Praclle.a

ABiteY: Federal Trade Commsslon.
ACT0K: Advance notice of proposed
ruemakJg.

SUMMARY The Fedaral Trade
Commi..ion anounces it! Intantioa to
begi a ruemakig' amendment
proceedi for the trade reguation rue
concerng fueral industr practices

Funeral Rule" or "Rule ). The Funeral
Rule require. that the Comms.ion
iltiate a ruemaking amendment
proceedig four (4) yea.. after the
effective date of the Rule. The
proceedi wil addres. whether the
Funeral Rule should remain In effect
without ohanges. or should be amended
or repealed. The Commssion Invites
public comment on bow the Funeral
Rule has affected consumers. fueral

provide.. and others. and wbat changes.
if any. should be made to the Rule.
DATU Written comments wi be
acceplad unti January 25. 198 
ADORES!: Written comments should be
addrssed to the Secrtar, Faderal
Trade Commssion, 6th and
Pennsylvania Avenue. NW.,
Washington, DC 20580, Al comment!
should be captioned: "Comment on
Advence Notice of Prposed
RulemaklFuneral Rule. FI FIe No.
215-.
PDR FURTER INFORMATION CONTACT

ouf M Abdulah. Attorney. (202) 326
3024. Servce IndWitr Prctces. Burau
of Conaumer Prtection. Federal Trade
Commssion. W..biton. DC 

SU-INAR INFCRMTIIC

Par A-B.ckgrund Inormalill
Thi notice is being pubUshed

pursuant to section 18 of the Federal
Trade Commission Act 15 U. C, 57a 

6eq.. the provisions of Part 1. Subpart B
of the Coroi..ion s Rules of Practice.
16 er 1.7. and 5 U. c. 551. et 6eq. Tbs
authority perm!t! the Commission to
promulgate, amend and repeallrde
reguation rules that defie with
specificity acts or practices thet are
unair or deceptive In or affectig
Commerce within the meenlng of section
5(a)(1) of the FrC Act 15 U. c. 45. The
Funeral Rule declares that it Is an unair
or deceptive act or practice for fueral
providers to: (1) Fail to furish price
information to purcasers: (2) require
consumers to purchaae unwanted and
unnecessary Items: and (3) embalm a
deceued human remains for B fee
without authonzatlon. 1n addition. the

Funeral Rule declares It is a decepUve
act or practice for a fuersl provider 10
misrepresent: (1) Embalming
requirements: (2) cremiltion
requirements: (3) grave vault or srave
lier requiremenls: (4) legal and
cemetery requiremants: (5) preservaUon
and protective value featues of fueral

goods and servces: and (6) cash
advance charses for Items paid for by
the fueral provider on the consumer
behalf. The Ruie sets fort the followi
remedial measures thet must be taen
by fueral providers to avoid ensagi
In the unair or deceptive acts or
pracUces descrbed above.

Under the Funeral Rule, fueral

providers must: (1) Disclose price and
other inormation over the telephona to
persons who call the fueral bome and
Inqui about L e offerigs or pricea of

fueral goods and services: (2) disclose
wrtten price InformaUon In tha form of
a general price liSL a caa.at price lial
and an outer bural container price Ust
to pe..ons who Inqui In person about
fueral mansemenls or the prices 
fuera goods and servces: 

I (3) giva

customers a wrtten statemenL after the
selection of fueral goods aad sercea.
sbowig prices of each of tha 1Iell
selected. the total price for the fuera
cash advance estiates or actual coats.
II known and eny legal. cemetery and
crmatory requiemenIB that compel the
purese of any itema onervces lor \he
parcu fuera (4) maka trth
repreentations reard1egal and
other remenIB thi compal the
purae of parcuar 1Iama or servces:
(5) permt consumers to aelect and
poraae only those' goods and serca
thy de8l (intead of offerig gocde
and lervces only in predetermed
packagea): (6) see. to obtain exprea
perm.sion before embalm!ng the

deceased lor a fee: (7) refrai frm
misrepresentig the protective and
preservative value of fueralgooc and
servces: (6) disclose whenever \hey
charse a fee for arran cash advence
purasea: and (9) make unshed
wood boxes or altemativa container

avsUabla for ctct crmation. If the
fueral provider offe.. direct cration.

The Funeral Rule was promulgatad on
September 24. 198' and became fuy

I Thl Rull ..!lowl fueral prvidlrl to pllC81h1
informaUon frra the ca.kel and outer bW'11

conllLntr pnu li,t. on the Benerll pnce !IlL 
comb!.ed HII mlLt bt offrrtd 10 plf"ani wba
InQwt in pU8Dn .bout tueral IlnBrmmh or nUl

co.1 or funeralloo. md Mrvh;.eL

141 F' 42111 (Sap\. 1. loe
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effective on April 30, 19&1, ' A unique
feat\re of the Funeral Rule is its
requiremen' thst the Commission
iltiate s ruemakig amendment
proceeding four (4) yea.. after the
effective date of Ihe Rule. This
proviSIon, sel fort In I 453.10 of the

Rule, states:
No laler than rout yun after the effective

date or WI Nle. the Commi..ion ehall
bUtiate e ruJemaldg amendment proceedinS
puruant Ie ",tien 18(dIl2I1B) lef the FTC
Ac)' Ie d.t.mue wh.ther tho rul. ,hould
be emended or termated. The CommiuJon
fial decision on the recommendaUona oC tN.
prottd.S sbail be made no later than
Ifghteen monUl' after the intiation or the
Pl'edi', '

Havig been duly promulgated. the
Rule enjoy. a presumptive validity and
the Comnuion need not develop
additional evidence to justify retaining
the Rule, Howaver. the Commission
would requie substantial evidence in
the rulemaking record to justify
amendig or repealg the Rule.

Par B-bjectlvas
The objective of thIs ruemaking

amendment plOceewns is to determine
wbether the Commuion s Funeral Rule

In. Fu.mJ Rw.l\d two el1eeUvl dale.. Thll
poDi ollhl FWI.ral Rwe thi prohibit certlln
ora or wrl1m I"pre1'latio1' beme e!lecn Of
Jlaua 1. 1iM 48 FR 4$1 (CkL e- 198). The
rader cllh. RuJe-. portON! tht UDpo"afU1 obiI*uoa 1m fuan ;lroviden-

-- 

.av. APr 20111, Id.

'i6. nO af"'v, clll or I t5.3bI!IIUII of lb.
II wu c. - I"'1W L 19&. 10 Apo20
11" F1 so U.. s. 19&1,

BeUM th "Pir1 and d.sclo'W"rwtJ of Ih Fwm Ru.. inc:ude
tDlt1 cotC reuimentl u defined by
tb Of of Mal'ment and Bude!'. t" OMB"

Plpe R8ue= Act UDpJementi8 nUlL'
CF'ar um w CommniOD .uDmited tteRYh
to OMS tor 19, 1b. FWl1f1 RuJ, ,InOnuUOD
C01lOD rtmt/DtJ wert reviewed and

apl'td by th OMS on Dember 18. 151.
At tht !mt!u Couiatl estiated tht thll

Rwe UDpo I repcrt Ind rel'HpiDg burea
01111.0 bOW 0= tame u. fi. Th btn
,1t11 iI baNd at! theusWJptian thl..ch 
WI IIUlI cc ly with the Rule would ,pend
IP'Pttly liveD hau per)'lt makinl
d1OIW'IIlC 1 hou peT yelr kl8pine N1or
reui by Lb. RuJe. Then ..timlle, do DOl

inud amO'tJ 01 t1e am effort by fuerapr tht would be 'Pent mUi diltloslU 
k8lpiD f' Ibll would. be done in 011 onry
CO 01 bUJ1.u, In the alnenca of any ruL

. SeOD 18(d)(2)(BJ ollh. FT Act IlataL in part
A lub,tanUVt amlndnl to. or r!peel of.. rul

prmu1ltMi Wldn lublKton (IHIJ!BjIbU be
pr'laibe an:: lubllC ICI jud.cilJ I'vttw. ln th.
I& ma U I N1 prtbe under .uth

' . "

I bllhe Stlltl'ent ofBa'!ll.nd P\olllar thl
FWllral Rw. I"SBP" ). '" f' 42.DD 4%1 rSepL 24.
1941l1 Cam.-.mon .tll" that th, llrly "view
pf'du. II ctUlgned to In.\U that there II a ntid
to cot1nut tht Fun.rs! Rule dter the Rull hu had
an opportty 10 coTTlh. Inlrkel defeclt thl
Comnls1an U.1.n!lflld.
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Ihould be continued without change.

amended or repealed. To assISt the
Commission inreBching its
detennination. tha Commission wil seek

,avidence on Ihe following faclual illuas:
(1) Whether Ihe benefits of Ihe Funeral
Rule are greoter than ill costs: (2)
whether the presenl funeral market il
luffciently self.regulating. in

conjunction with state and local law.
that the Rule il no longer needed; (3)

whether the Rule has oparaled as
expected; and (4) whether the Rule has
contrbuted to an increase in
competition in the funeral industr.

Par C-Altamative Actiool
The Commlslion wi! consider a

number of allematives 10 leaving the
Funeral Rule in effect as It is. This part
of the notice discusses several
alternatives. One possible alternative
would be 10 repeal the Rule and allow
the perfonnance of the funeral industry
to be guided by competitive forces and
state and local authorities. Another
alterative would be to amend or repeal
specific provisions of the Rule. A third
sltemstive would be to expand L e Rule
to cover fueral transactions by persons

not presently subject to the Funeral Rule
or to cover additional substentive areas.
A four sltemative would be to limit
the Rule s coverage to et-need
transactions and exclude pre-need
arangements from coverage. In
coMection with the al-need-pre-need
issue. !he Commission is conaiderig
wbether the two markets can be readily
distigushed.

At ths time. the Commission has not
datermned whether changes to the Rule
are warranled. The following is a list of
.ome of the possible modification. to
the Funeral Rule thllthe Commission
wiU likely cOllider.

TalephoDe DisOIur RequlmeDt.
The Rule requis funeraJ providers to

disclose that price infonnation is
available o"er the lelephone 10 persons

who telephona end ask about prices.
tenns or conditions. In addition. funaral
providers must provide over the
lelephone any priceinfonnation

reuested that,s readily avail.ble. The
Commillion anticipated that these
provisions would make price
infonnation more availabla 10

consumers. The Commission f.
considering whether these . provision.
have been effective and whether it
should amend or repeal the telephone
diac10sure requiremenls.

Embalmg Provi.ions
The Rule requires funeral providers 10

leek to obtain prior. expreu approval
before charging consumers for

embalming. Funeral providers are also
required 10 refrain from misrepresenting
Ihe need for embalming and mu.t
disclose in writing the reasons it 

necesS3ty if they represent 10 consumert
Ihal embalming is non.declinable. The
Commission is considering whelher
these provisions have been effective or
whether it should consider amending or
repealing these embalming provisions.

Anti. Tying Prvisions

The Rule prohibit. funeral providers
from requinng consumers to purhase
unwanted items as a condition of
purchasing desired items. except as
required by law or pennitted by Ihe

Rule, ' This provision permits consumers
to purchase caskel. from providers
other than the one performing the
fueral. To cover the costs &nocialed
with handling coruumer-supplied
merchandise. some funeral providers
charge handling fees. These charges are
nOI prohibited by Ihe Rule. The
Commission is considering whether the
anti-tying provisions have been effective
in preventing consumer injur and
foslering competition. For example, the
CommisDion is considering whether. in
certain situations. handling fees 
being used 10 unrasonably reatrct
consumers ' right to obtain caskets
el.ewhere snd. thus. to prevent price
competition in the marketing oi caskets.
The Commission is also considering
whether it should otherwse amend or
repeal the anti.tyin proviioll.

Written Pr Diso...
The Rula requJe. fuera providers 

give consumers one or more price Uats
thai show the Itemized prices of the
foUowing fueral goods and servces:

Ackowledgment cads. automobile
equipment ueage. cssket. and
alternative containers. embslming, outer
bural containers. preparaUon oi the
body. professionsl services of tha
funeral director and staff. use 

fscllities. and trallport.tion of the
deceased. In addition. theUsts disclose
pOlentislly Important consumer rights.
The Rule does not mandale s specifc

fonnat for the price list.. These lists
must be BIven 10 consumers prior to the
.howing of the goods . d. in some
c..es. the consumers csn retsin the list..
The Commission is considering whether
these provisions have been eifective.
whether it should amend or repeal these
provisionsar whelher it should consider
changing the liming for the di.closure of
the lisl!. the infonnation disclosed on

. The IIrtli- I)';"! pro\'j.ionl .Ito rtC!uitllh.llho..
funeral prg\'ldel" 'hI! offer dlM!r;1 cr.m'llon mUlt

er Ionflr.ll/'ed wooC: bOJl!l or IJ!tm'IIIIIf
CD:1lo1;nerl;o1uulnJLrrtttrtmluonl.
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Ihe Il8ts. or Ihe person. entitled to
receive Lhe !is!.. The ,Commission Js
further conSidering whether funersl
providers .hould be required to use a
standard format 10 display these prices.

Misrepresentations

The Funeral Rule prohibits fueral

providers from misrepresenting that
slale or local Jaw requires consumers to
purhase embalming, caskets for
cremation. srave liners or srave vaults.
ot any other funeral good. or fueral
.ervices. 1n adcltion. the Rule prohibits
funeral providers from misrepresenting
the preservative or protective festures of

funeraJ goods and services and
misrepresenhng whether the consumer
will be charged for the service of
procuring cash advance items.

The Commission Is considering
whether it should amend or repeal the
misrepresenlation provisions or the

provisions requirg written and oral

disclosurs that sre intended to prevenl

misrepresentations.

DenDitiOD of Funera Prvider
The Funer.1 Rule applies only to
funeral providers." The R"le dafines a

fuersl provider as any person.

partnership or corporation that sells ur
offers to seU fueral gooJa and fueral
services 10 th e public. The Rule defines
fuersl good. as the good. sold diectly

10 the public for usa in cOMection with
fueral services. The Rule defies
fuaral servces as: (1) Those servces
u.ed to ca for and prepare deceased
human bodes for bural. crmation.
entombment or other fial dipositon:
and (2) those servces used to arranga.
supervse or conduct a fueral ceremony
or the li disposition of deceased
human bodies. Persona that .eU or offer
to seU only fuera goods or only fuer.l
servces are nol considered fueral

providers for the puroses of tha Rule
and thu.. ar'msubject to ita
provisions

Thus. ior example. pares !bslsell
onl!,-C8sketa or outer burial containers
(grave liners and vaults) are not subject
10 the requirment under lhe Rula to
disclose price infonnation. The
Commission is considering whether
there is a basis for extending the Rule to
persons that .ell or offer to sell funeral
goods or funeral service.. or specifying
that certain tranSlctions of funeral
providers would or would not be
covered by the Funeral Rule.

510le Exemplioo Patillonl

Tha Rule permil8 any I'ale 10 petition
the Commission Cor slatewide
exemption from Ihe Rule.. Such peliion,
are granted if the COrlmISS10n
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delermines that: (a) The .tate ha. e
requirement in effect that applie. 10 the
.ame transaction. a. the Funeral Rule

and (bl the .Iate requirment offers
consumers an equivalent or greater
overall level 01 protection. The
exemplion exi.ts in th.1 .tate as long"
the state administers and enfoN:s Ita
requirements e!loctively. The
consequence 01 an exemption Is tht the
Rule no longer applies in the state. The
Commission is considering whether It
should modily the provillon. or more
clearly define term such as "overeU
level 01 proteclion." and "effectively.

PrNeed and PrarBDged Funeral.

The Rule appli.. to luneral
transactions whether those trnsactions

are entered into at the time 01 need or

prior to any perceived need on the part
01 the con.umer. At the time 01 need.
coneurers may be mouring the death
01 a loved one and have limted time to
make arungements. These condiUol'
may not exist in a preneed market
However, pre-need consumers may not
have acces. to informtion about price..
legal requiremenlS. and the right to
select oniy those good and servces
they want in an unated maet The
Commission Is considerig whether the
Rule .hould continue to cover fueral

transactions thai ar made prior to the
lime 01 need. The Commssion Is also
con.idering whether there ara. in lac
important dilerences betWeen the pre-
need end the et-need markea and
whether fueral providers ca readiy
distiuish betWeen e preDeed an an
at.need consumer.

Par D-equest for Coents
Members of the public ere invited to

comment on any i.aue. or concenl they
believe are relevant or approprate to
the Comission . reewal the Funeral
Rule. T In this .ection. the Commission
Identifi.. . number of Issue. on which It
solicit. public comment. The
IdenUncation of issue. Is designed to
..si'l the public in commenting on
relevent metters and .hould not be

constred" a llmitalion on the Issues
on which public comment is .ought

In addihon. the Commission aolicna
public commenl on related i..ue. of
public interest involving the Rule l effect

on .mall entile. and the paperwork
burden It impo.es.

, Commenl. to tti. nolle. nell noladheN 10 an)'
p&r1iculu ,LInd.rd. Ho '" in pr.nns
CDmm.ntllo Ih. Notice or Prpolld Rulftwna
which Ihould be pubUlh.d in th. Spr1nl 01 1ge
Lnltre.l.d p.ttl.. ougllO nvil. the evidenlJU'
crlm. IrtlC\lal1' by Ih, Comn..ioa in thl
SIAI,menl or 88.. end Purp.. fm Ih, Cril
Prc:Ut: Rill.. 68 f' 7740 7741 (Mer. 1. 181J (tOI
and n. 4\,

Thul. punuanllo the Reguatory
Flexibility Act. 5 U. C. 60 I.eq. the

Commi..ion .olicill comments and data
on whether. and the extent to wllch, tha
Funeral Rule hu had a .ignHicat
economic impact on .mall entities. and
if it haa. whether and bow the Rule
Ihould be amended to mi .uch
economic impacL

Finally, punuant to the Paperwork
Reduction Act, 44 U. c. 3501-3516, the
Commi..ion seek. public comment on
the information collection requiments
of the Rule to delerme whether the
Rule imposes unecessary
recordkeeping and di.clo.ur

requirements.

Recmmoodatiol' to Commenten
A comment thai includes the

rea.oning or buis for a propositon wil
likely be more persuasive than a
comment thout .upportS
Inormation. Accordingly, commenters
are asked to explain their answers and
provide any supportg evidence. The
CommSlion reque.ts thet factual data
upon which the comments ar bued be
aubmited th the coents.

Nota to ColDenten: Ple..e Indicata
the que.tion number to which each
comment reers. I! any.

Col'um Exrlenca

(1) How, I! at all. has the Rule
afected: (a) The relative proporton of
consuer who prearana fuera or
(b) pre.need fueral marketi by
fuera provlders7

(2) How. I! at al haa the Rue afecte
the relative proporton of consumen
who contat more th one fura
bome before decidi wbich one to uaa7

(3) How. I! at al bas tha Rule
benefited COlIumers by: (1) Alert
conlumars to the Importce of price
Inormtion and el'ur thay obta
Inonnation al the crticel point of
choo.ing a provider: (2) providig
information about difarent purase
option&: (3) protectig consumers from
Injurou mirepre.enlBtioa: (4)
providing wrttan .tatemenls of Itemi
chargea. total charge and iteml lelected
at the conclusion of the clscus.ion of tha
arangement (5) requi authorition
prior to embalmng: and (6) prohibiting
providers frm condilioni the
porhale of a wanted Item on the
por..e of an unwanted ilem! (b) What
co.Is, I! any. haa the Rule imposed on
consumers?

Funerallnduatr and Marketig
(41 How have prices changed (In tota

and lor specific tueral good. and
lervces) since the Funersl Rule

commenced in 19841 To what extent.

304

al all. are any .uch chanse.ln the tola1
pricel or inclvidual prices lor funeral
goods and lervcel attributable to the
Rule7 To the eXlent pOlsible in your
answer, ple..e provide .peclfic
inlormUon on the total and individual
pricel 01 tueral goods and .ervce.
prior to and after the commencement of
the Rule.

(5) (a) How. I! at all, have the relative
proporon. 01 the following tyes of
tuerals changed lince the Rule
commenced: (1) Ground burals: (2J
crmations: (3) above ground

entombmen or (4) other dispositions?
(b) To what extent are any chane.
attrbutable to the Rule7

(6) (a) How, I! at all, have the relative
proportons of the foUowing type. of
lervicea or di.position. changed since
the Rule commenced: (1) Funerals that
included embalmg: (2) crmatiom tht
utiized caskets: or (3) fuerls that
included any other specifc funeral
goods or aervices (for example-
heare, viewi room. flower car or
family ca)? re) To wbat extent I! at alL
ar any IUch chel attrbutable to the
Rule?

(7) (a) How, I! at aU. since the Rule
commencd have the foUowl factors
changed: (1) The number and sizes of
fueral homes in the industr (2) the

abil ty of new tueral bome. to enter the
industr (3) mergers in the funeral
induatr: (4) profits of fueral providers?
(bl To what exten I! at all. are any auch
chane, lited above attrbutable to th
Rule?

(6) What COlts attrbutable to the Rule
bave fuer providers incud in: (a)
DilCUiD fuera prices, terms, and
conditions over the telephone 

consumers; re) arangi fueral.: (cJ

obtain prior pennslion to embalm
(d) providi price !nonnaUon to
conaumers who reque.t it in person: or
(e) providi wrtten statemenll of
iterncharges to con.umers at the
t1e arements are made?

(9) Ar any of the Rule s provision.
eopeceUy co.lly or clfficul to comply
WIth?

(10) How. I! at alL ba. the Rula
benefited fueral providers7

Scpe of th Rule l Coverege

(11) (a) Should the Rule . definiUon of
a luneral provider 88: "any person.
p.rtersbip or corporation that seUa or
oliers to selltueral goods and lunaral
,ervcel to the public" be changed7 (b) If
'0. how ahould il be chacged7 tc) 
runeral home, thai compete with sellel'
of only !ueral good. or only services

(which are not covered by the Rule)
placed at a competitve diudvantage
because the funeral home! must comply
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with the Rule? (d) Are co",umers being
Injured by the fact that the Rule covers
only lellers of fuer good. and
lervices?

(12) (a) Should the Rule apply to pre
need or p..amlged funerl contracll?
(bl Why .hould p..-need and at-need
con.umers be treted differ1nUy? (c)
Can e tu..l provider ..adily
ditinllsh between a preeed and an
at-need CUtomer or wil rJ. oomplic: Ie
compliance with the Rule?

(13) (a) Shoud the Rule be expanded
to cover edditional a..el the' a.. not

cuntly .ubject to the Rule? (b) If '0,
whet additonal areas .hould the Rule
addrss?

(14) (a) How. if at all. ha. the Rule
affected the cremation industr? (b)
Should the Commi..ion amend the Rule
to include within its scope unfair and
deceptive practices by crmatories. 11

any, that or not curnUy covered 
the Rule?

CompUance

(15) To what de8lae have /ueral
providers complied with the Rule

(a) Telephone disclosure provisions:
(b) Prce list provisions: 
(c) Misrepresentation provisionl:
(d) Anti-tying provisions:
(el Embalmig provisions:
(f) Crmation proviaions: end
(g) Clear and conlpicuous di.clolure

provisions;
(16) (a) Please .peclfy what

dificuties. if any. /uaral providers
have encountered in complyig with the
Ruie. (b) What effect have any .uch
diffcutiel had on /ueral providers : (1)
Ability to provide consumers with
fueral goods and servces: (2) cO'II of
providing consumers with fueral goodl

and lervices: or (3) abilty to compete
with one another and with others?

DllcI.ur Requiment.
(17) (a) Should the Commi..ion amend

or repeal the Rule s requirments thai:
(1) Funeral providers tell persn. who
telephone the fueral home and inquire

about prices. terms or conditions. that
price information is available over the
telephone: and (2) funeral providars
provide price and other readily
available Information over the lelephone

to persons who requesllt? (bl How. If at
aU. should they be changed?

(18) Should the Commission amend
the Funeral Rule to require that all
fueral providers adopi a Itandard

lonnat for the information required on
the general pMcelis!?

(19) (a) Should Ihe Commission amend
or repeallhe list of items di.clo5ed on
Ihe 8eneral pMce lisl? (b) How, if al all,
.hould Ihe IIsl be changed?

(:0) (a) Should the Commission amend
or r1peal the reuirement thai luneral
provide.. give conlume.. the price Usll
at the begiMing of any di.culsion of
prices or arrangements? (b) How. If at
all. Ihould the requirement be changed?

Mis""....IaUoa Pr.IOM
(21) (a) Should the Comm..ion amend

or repeal the .ubject. (legal. cemetery
and crmatory r1quirments. cremation

requirments. cash advance charge..
emb.lmin r1quiremenll. product and
.ervce performance claims) covered by

the misrepreentation provi.ions of the
Rule?lb) Whit changes. if any. should
be made?

Anti. Tying Prvl8lon
(22) How, if al al. bave hadlg fees

for consumer.supplied mercandise
affecled consumer cboice and price
compelition in Ihe funeral industr?

(23) Should the Commission repeal or
amend the requiement that fueral

provide..: (I) Allow consumers to
purhase only those goods and services
they want: (bl maka unfinished wood
boxes or alternative conlainers
available lor diect cremations?

Embag Authorition
(24) (a) Should thl Commlsion .mend

or repeal the requirement that funeral
providers seek 10 obtain pMor express
approval before embalming deceased
humn remains for a fee? (bl How. if al
al. should that 18qulment be
amended?

Cl IId Conpicuoli D1oau
Requiment

(25) (a' Sboud tha Commission amend
or repeal the language of the Rule
18quir1ment thlt/ueral providers make

all diclosur. required by the Rule In a
clear and conspicuous maMer? (b) How.
11 at aIL .hould that provision be
amended?

Generalsl'
(26) Should 1J1 Commssion relain Ihe

Rule unchanged?
(27) Should the Commi.sion repesl the

Rule? your anlwer support. repeal,
pleas. provide I slatement of the COilS

and benefil. to consumer. and funeral
providers that you r1asonably expect
will result from repeal of the Rule.

Slale Exemptiool and Slate Law
(28) Under what circumst.nces or

Iilualions, irsny, should Ihe
Commiuion grant par1ial exemptions
from lrade regulation rules?

(29) (a) When evalua!in8 the overall
level of proteclion provided by a state
Jaw that is the basis of a petiton (or
exemption from the Rule. should the
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Commission , consideration be limit
to Ihose ,Iale laws that aTe simHar fa

Funeral Rule provisions ('.8.. pMce
disclosure requirements). or Ihould the
Commission aJ.o coruider the protection
afforded by Iiale law provision.lhat.

nol parallel Funeral Rule provilions
(e.s.. bonding or escrow requiements)?
(bl Should the Commission
delermination of the ovenll level of
prolection aforded by .tata law be
based on a proVIlon.by-provislon
compaMson of individual .tate and
Funeral Rule requiements. or Ihould the

stale r1quimen!. and Funenl Rule be
consider1d as e whole? (c) How. il II all.
should the Itate s admin18!rltion and
enforcement of its requirment. affect
the Comm.sion l determation of the
overall level of prolection afforded to
consumers by the Siale?

(3D) When the Commlsion denies an
exemption peliuon. both the Funeral
Rule and slate law usually remain in
effeci. What if Ihe Commssion hal
con.idered and rejecled a requirement
imposed by a state? 1/ the Commission
concludes that a stale requirment fails
to provide an equivalent "overall level
of protection" to consumers because it is
100 buren.ome. is thai stale
requirement preempted because it
conficts with the Funeral Rule?

(31) How has the Rule affecled stale
or local laws and regula lions Ihat cover
the pracUces of funeral providers?
Specifcally, how. 11 at all. has the Rule:
(aJ Crated conficta or difficullies wilh
exiltin8ltate or local laws and
reguations: (bl hampered enforcemenl
of .uch Iswa: (c) affected the Mghts and
obligation. of consumerl or funeral
providers under such laws: or (d)
affecled compliance by funeral
provide.. with such laws?

(32) Have there been changes In stale
or localla",ur regula lions that have
affectecWeed for Ihe Funeral Rule?

(33) What other modifications of or
laaues r1lsted to the Funeral Rule would
you wanl the Commi..ion to conlider in
rJs rsview proceeding?

Regul.lory FlexblUty

(34) Hew. ilst all, has the Funera!
Rule s!Cecled smsll businesses and the
relat;ve proportion of small businesses
in the mdustr?

(35) Ha. the Rule had a significant
eCOntmlC impact rwhether cost or

beneDn on a .ub.lan!ial number of
.mall enutie51 Please de,cribe in detail
any ,ue!' Jignifcar1! impact. whether
you beil! ve It is beneficial or
detnmer.lal. ror example, please atale
how many sma!! entitles have been
8ub.!tar. ally impacled: how and why
they C::Jr.S!llu!e a substanllal number of
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.man anUII..: and explain how and wby
such aconomic Impact la .igncan
. (38)(a) What burens. If any. doa.
compliance with the Rule piece on Imal
en Uti..? (b) To what extent are the
burens (refelTd to In par (a) ebove)
on.. that Imellentille. would also

experienee under .tader and prudent
bUllne.. prscllce (.uch .. norm
competition for buslne..)?

(37) What chlUe1 to the Rule. If any.
would mimie the economic effect on
.mall entities?

(38) To wbet extent does the Rule
overlap. duplicate or confct with other
federal. .tate or localgovement rue.?

(39) Have techology. eco,.omic
condition. or other factors changed In
the area effected by the Rule (the
offering and selling of fuerel goods and
.ervces to the public) .ince the Rule
promulgation in 1982? If '0. what bave
been the changea and what effect do

.uch changes hava on the Rule. II.
conllued naed. III enlorcmenL fueral
providers ' compliance. and on 
pertoll subject to the Rule?

Paperwor Buren Reducdoll

(40) Approxitely bow many boun
per year hsve fuerel providers .pent
mskl dI.clo.ur. requid by the Rule
that would not be spent In the ord
coure of bUline.. absent the Rule?

(41) Approxiately how IIY houn
per year have fueral providers .pent
keepin record requid by the Rule
that would not be kept In the ardat
coure of bu.lne.. absent the Rule?

(42) Could the Rule s requimenta be
changed to accompll.b It. dlclo.ur
go.l. at e reduced paperwork buren?
Piea.e explain bow tha Rule could be
chenged and provida a reUonela for the
chlUe.

306

(43) Could the Rule . requirement. be
changed 10 accompll.b III recordeeping
goal. at a reduced paperwork buren?
Please explein bow the Rule could be
ehenged. provide a reUonale for the
ehange and provide any .upporlg
Inormation.

(44) Ar there any pro.lons of the
Rule that prclude fueral providers
frm us developing techologies (e.
ollca automaUon) to a..i.t In complyi
with ita requimenLl? Plea.. explain
wbich provtllOCl bave thl e!fecl, bow
they bave Ib. efflcl, and bow It ca be
remedied.

LIt of Suhjecln 18 CF Par 4S
Funera.. Trede precUce..

By d1on .f to. Comml..t...
Emy IL 
SeID.
IFI Doc 81-%40 rUed 12_1, 8:" am)
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FEDERAL TRADE COMMISSION

16 CFR Part 453

Funeral Industry Practices Traci
Regulation Rule

AGENCY: Federal Trade Commission.

ACTION: Noltce of proposed ruemsklng.

SUMMARY: This notice announces the
Commission s decision to initiate the
rulemaking proceeding to review the
Funeral Industr Practices Trade

Regulation Rule. 16 crn Part 453 (the
Funeral Rule" or "Rule ). mandated by

1453.10 of the Rule. That section states
that the Commission shall intiate a
rulemaking amendmen t proceedi, four

years after its effective date, to address
whether the Funeral Rule should remain
in effect unchanged. or should be
amended or repealed. The Commssion
has made no determination on these
issues: all of the Rule s requirements
will be reexamined durng the
proceeding.

This notice sets out the rulemaking
procedures to be followed, reference to
the legal authority under which this
amendment proceedi is proposed, a
statement of the Commssion s reasons
for proposin this review, a list of
specific questions and issues upon
which the Commission particularly
desirs wrtten and oral comment, an

invitation for written comments. and
instrctions for prospective witnesses

and other interested persona who desire
to present oral statements or otherwse
paricipate in ths proceedis.
PATE Written comments must be
submitted on or before Augst 30. 1988.

Notification of interest in questioni
Witnesses must be submitted on or
before July 30. 1988.

Prpared statements of witnesses and
exhbits. If any. must be submitted on or
before October 3. 1988 for witnesses at
the Washigton. DC hears, November

1968 for witnesses at the Chcao.
Ilinois hearngs and December 1. 1988
for witnesses at the San Francisco.
CaUfornia hearings.

Public hearis commence at 9:30 a.
on November 7, 1988 in Washington. DC.
at 9:30 a.m. on December 5, 1988 in
Chicago. nIinois and at 9:30 a.m. on
January 9. 1989 in San Francisco.
California.
ADDRESSES: Written comments.

notifications of interest. prepard
statements of witnesses and exhibits
should be submilled in five copies to
Henry B, Cabell, Presiding Officer,
Federal Trade Commission Washington,
DC, 20560, 202-32113642. The public

heoringo wil be held in Room 332

Federal Trade Commission Buildi, 6th
Streeland PennsylvanJe Avenue NW..
Washinton, DC. in Room 1437 ChlcaBo

Regional Offce of the Federal Trada
Commission. 55 East Monroe StreeL
Chicago. Ilinois and in Room 570 San
Francisco Regional Offce of the Federal
Trade Commission. 90 Market Stret.

San Francisco. California.
FOR FURTER INFORMATION CONU!:
Matthew Daynard. Ra ouf M. Abdulah,
or Richard Kelly. Bureau of Consumer
Protection. Federal Trade Commssion.
Washington, DC, 20580. 202-26-29.
202-326-024, or 202-26-304,
SUPPLEMENTARY INFORMATION; The
Funeral Rile declares it an unair or
deceptive act or practica for fueral
pro,.iders to: (1) Fail to fush price
inonnatlon to fueral consumers: (2)

require consumers to purchase items
they do not desire to buy: or (3) embalm
deceased human remains for a fee
without authorization. The Rule futher
declares it a deceptive practice for
fueral providers to misrepresent (1)

Requirements for embalmi,
cremations. and grve vaults or grave
liers; (2) legal and cemetery
requirements (3) preservation and
protection capabilties of fueral goode ,

and servces: or (4) cash advance
charges for items obtained by the
funeral provider on the consumer
behalf. To prevent these practices and
to COlTect consumers ' mlsimpressions.
the Rule sets fort the followi
remedial requiements.
The Rule requies that fuer.l

provider: (1) Disclose price and other
inormation over the telephone to
persona who ca the fueral home and
ask about Its offerigs or prices of
fueral goode and servces: (2) disclose
wrtten price Information by mean of a
general pricaUst ("CPL"). casket price
Ust !"CPL"). and an outer bural
container price list ("aBC-Pl") to
persons who inquie in person about
fueral arangements or the prices of
fueral goode and.servces: ' !3) !p\te
purhasers a wrtten statement, aftar
they have selected fueral goods 
servces. containing the prices for each
of1e items selected, the total price for
the fueral aranements selected. price
estimates or actual costs, If known, for
cash advance items, and any legal.
cemetery or crematory requirements
that compel the purchase of any items or
servces for the parcular fueral: (4)

I The Rule penn!!, provider. 10 incorpralll the

informalion frm the cukel and Duler burial
conlalner price 1I.llrn lhllgl!neraJ price Ii.t Th.
combined lIal.110 mu.1 be offered to ptf'on. who
Inquire In peran aboul funeral.!l'Tngsmen!. or the
pnce. or runer.1 Bcad. end .eNlta..
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make truthful representations about
legal and other requirements that
compel the purchase of particulsr items
or servces: (5) allow consumers to
select and purchase only those Boods
and servces they desire (instead of
offering goods and servces only in
predetermed packages): (6) seek to
obtain express approval before

emba1z the deceased for a fee: (7)
make trthul representations about the
preservative and protective value of
fueral goods and servces: (8) disclose
that they chsrge a fee for obtainin cash
advance items, If that is the case: and (9)
make uninshed wood boxes or
alternative containers available for

dict cra tion. If the provider offers
dict cremation,

The Funeral Rule was promulgated on
September 24, 1982. and became fully
effective on Apri 30, 1984. ' The
Commission s decision to promulgate
the Rule was subsequently amrmed in
Harr 8' Bryant Ca, v. FTC. Havi
been duly promulgated, the FIL.,eral Rule
enjoys a presumptive validity. Tha
Commssion would require substantial
evidence in the ruemaking record to
justi a determation to amend or

repeal the Rule,

. The Rule had two effective dat8l. The.e
portOrt of the Rule thai prohibit cert ora or
wrtten repreaenlatioftJ.became effective on Jaaua
1. 19 t8 FR 1 rOct. 6. 198). The rede 
&hI Rule-e portou impo'inaffUve
obl1tiOD on fueul prov:den-ece effedivi
on Apri 30, 18M. lei ,

N.D, ThI effective dale of IfS3.3fb)(lJ(IIJ of lb!
Rule W8J chd frm Janull 1. 198 (0 Apri 30
188, '9 FR.. U'", t 19M),

'726 P.2 (4th C1. 19M), CIrtaen/ed. 48U.s
8Z (19&). The CoII held that the Funera Rule did
not. AI alleged. exceed the Comm..lon , authrily
uner JectOJ 5 and 18 of the PT Act and did DOl
vtolte th ditors ' Flnl Amendmen
n,l' of commercaJ tr .peech

.t1nd. reuimentl of section 18 of the 
Ac 15 U.s.c. 51. and the AdatratJve Prcedur
Act & u.sc. 5S 81 "Q. .nd 101ltt .eq., the
existence of a duly promu!ated NIl ref1ec tbe
,fatui QUO. and any chlnse mUit be Justied by.
reaaonable belli in the reccrd. Se Moto VehicJtt
Mfl'" AM'n. P. State Farm Mut., t6 V.s. Z9 
(198) (the APA rtui. an admstraUve apacy
10 provide a reuoned analyala for adopti
modfyng or mcidi.g I reRtion): A"n of
National A.dvertistrs/nc. Y. FT. 617 P.2d 611, 814-
1115 (D. C. Ct:. 1m) (fection 18 rWemski
requirmenu complement. and. to an extent. mod
the APA reui.me:1t.): Atelulon. Topeka 8-Sonta
FtJ &iJway Co. y, Wiellta Ed. of Trds. 412 U.s
BO. B0-8 (1g'3) fonce 8n BRency hu leUled on I

coune of action lilca II a rewat.on. the agcnc
mUll leI forth I reuonable bull in tha rulemakJrt
I'cord ror depar.1J.. from 11): CtJter for A.uto SaftJty
v. Peek. 751 F.2d 1338. 1343 (D. C. Clr. 1985) (the
lame .tandard 1;J;J!Je5 whether the agenc)' I.
enactlns a new n;, , or revoking or modifying an old
one).
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The evidence galhered to date in
anticipation of lhiareyiew 18 reported in

two staff reporls to the Comm..ion.
dated Apri 7. 1988 ("BCP Staff Report"
and Apri 191 ("An Analysis of the
Funeral RuJe Using Consumer Surey
Data on tha Puchase of Funeral Goods
and Services , or "BE StafReport"J and
in Iwo published reports of consumer
sureys-a 1981 "baseline" study and a
1987 "replication" study--onductad at
staIrs request.

Copies of the BCP and BE Staff
Reports. the baseline and validation
study reports (entitled "ITC. Baseline
and Follow-up Studies for Evaluati
the Effect of the Funeral rue, Final
Repor " July 1982) and the replication

study report (entitled "Report on the
Survey of Recent Funeral Arangers
ITC. April 1988) may be obtained in
person or by mail free of chrge from:
Public Reference Room (Room 130),
Federal Trade Commission, 6th Street
and Pennsylvania Avenue NW.,
Washinton. DC 20580,

Saction A. Statent of the
Commsion s Reasons for the I'podRevWw 

Section 453.10 of the Fuer RuJe
requirs the Commission to !ntiate ths
review proceedi. That section states:

No later th four yesrs ener the errecUve
dete of ths rue. the Comml..lon ehell
InUsts s ruemskil1 smendment proceedin
puruant to ..ction lB(d)(ZJ(b) (of the 
Act) s 10 dstermlne whether the rue shall be
sm.nd.d or ton.ted. Th. CommssiODf1 decision on tho recoauBDt!oll of th
proc..di .ha he m.d. 11 law 
aistaan IInth alter tho lnt!.t!on of tho
proced!.
Tha CommsIon anounced In Its
Statement of Basis and Puose for the
Fueral RuJe ("SBP") that tha purose of
this unqua proviion waa to determa,thh an aary review, whether there
Is a need to contiue the RuJe after it
has had a fair opportity to correct the
industr problems It was adopted to

remedy.s Tha Commission recogned
that the RuJe s effects may be evidenced
more slowly than In other Industries,
because a fueral I. an Ineqt
consumer purcha... ' The Commssion
nonetheless detenained that an early
reviaw was necssar to consider (aJ
whether tha Rue appear 10 be worki
as axpected In reducing bariers to price
competition and increasin consumer

. Seon 18(d)!2t!D) of the FT Act alle..
rut. : It lub.tanllye ameadmenl to. Dr repeal of. .
rule promulgated under .ubtectJon (1I(t)(9) .baU be
preacrbed, and .ubled 10 ludlcial review, in the
IBme manner a. a Nle prlla rlblld under IUcn
.ub.ection

' . .

. 47 FR 42. 4U9 (SlIpt. Zt. 19&).
, Jd,

choice. (b) whether same modification to
the Rule 18 necessary to fscilitate tho,"

benefitsi and (c) whether reeal is
warranted es e resuH of substantially
reduced marketplace problems.

At this time, the Commission has not
determined whether any changes to the
Rule are warranted, or whather the RuJe

should be retained as is or rapealed.
Instead, all of the Rule s proviions,
including the issue of repeal, are open to
debate and inui durg tha
rulemaki procaeding. The
Commssion s deciaion on these issues
shall be basad on the ruemaki record
viewed as a whole. At ths tie, the

staff reports present evidence tha If tha
Rule overall warants retention. several
of its provisions may warant additional
scrutiny and may need to be changed.
However, the Commsaion is requied to
demonstrate that any changes lor
revocations) ara based on subatantial
evidence In tha ruemakl record.

To assess the Rule s market Impact,
Commssion staf' has to data gathered
and reviawed Inormation from the
followi priar sources. In 1981. staf

requested Merket Facts, Inc., an
independent market rasearh
organiation. to conduct a "baselie
survey ("BLS"J of persons who had
recently arraned a fueral, '!e stuy,

which maasurd purchsers ' knowledgs
of the fueral market an geuged thei
experience in aran tha recent
fueral. waa de.lged to ptOvida

baselie" data on th Incldeca or
those fueral industr practiel

addrlSed by the Funeral Rule,' In 1987,

'Id.
Ma 'Iet 11.0 coducted I va1datioD

follw.up .tudy or 25 re8JonamtJ to th bllelf,
stu beus It th,'ths Bly
re.ulta ccttdicted much of the ruema
evidence pf8lltlld 12 consumer sroups COal128l,
and 1ndUitr C\em in the &ral: (1)

COAIWDIT' ncelpt of fwra price lnformUon over
the telephoe; (2) coum' receIpt of Uemed
prien and fi.IIllment. at the funllrel home; lad
(3) COftln'" reipt of reQUI.ta for advance
penn1l1tOD to emba. The follow-up re.ultJ
.howed Wt. maD I WA cOnllltency relponle rite
to Ihe key qu.tiam in tIOH thru 11''" and much
hlgh.ntn in IU other aral DC the .tudy tht were

ld.led. Upon ita nviewof the b.llli an
v.J1d.tion multI, the Commlallon .taI, in
contuC'oD with an IndepndenllU .nalfll.
expert concuded thai the blt.lin N.ultt in 
thre anll we IUbJad 10 lOou. quudcm an
difr: lnlerpLal.on. Se. Meoru fr
Funeral Rule Staff to Cornlllion. " mplct
Evaluation Survey, Ful!al TR" Uuly 1S. 1982),

The Commilion upon I1r review of .Iarrl analf.11
!ded DOl to re ti,e ru.mlld reco to

con.lder \hI! b8ll!Hne rnul!l: III deE:lion WI'
.ubll!quenl1y upheld In Harr IT Bryont Ca. 

... 

again.la chllenge 0' .bun of dll retJon. 720 F.2
gQJ. M (4th Clr. 19&).
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Market Facts conducted a ' -replication
study ("RS" ) of recent funeral arrengers
designed 10 permit comparisons with the
earlier sludy so that the impact of the
Rule on consumers ' purchasing behsvlor
and knowledge of the funeral market,
their funeral expenses, and industry
practices end prices could be assessed.
Commssion staff hes reviewed and
analyzed the data from these two
sureys, which; to our knowledge.
comprl.. the only systematic, empirical

informetion available on the impact of
the RuJe nationwide.

Staff has also reviewed tha responses
to the Commission s Advance Notice 

Proposed Rulemakg ("ANPR"). which
wes published In the Federal Register on
Decembe 9. 1987. " Tha ANR sough
public comment on how the RuJe has
affected consumers, fueral providers

end others. and on what changes, if any,
shouJd be made to the Rule. Dur the
comment period. 324 comments were
received frm consumers and consumer
groups, Industr members and
obaervers and stata officials,
Commssion staf also has reviewed
curent and prior stale laws reguatig
tha fueral transaction to assess

whether Itetes have, over time, adopted
the protections affordd by the Funeral
RuJe. The foUowl dicussion seta fort
the mosl.alient Inonaation presented
In the staIf reports, Includi
suggestions for ches to the Rule
made by AN coroenters.

Z, OVtral1 SUly Results

The staff report preent evidence.
buad on the consumer lureyS, that
sugests that \b Fueral Rula
requienla bave not Incrased
consumer Iboppln or reduced overall
consumer axpditus for fuerals,
althoug the reporls do indicate that
more cobler ar selecting crmation
as the t'form of disposition, The
raports also presentevidenca !hat a
majority of fueral providers ere
complyin with most of the Rule
individual requiements. but are not
simultaneously complyng with thre of

the RuJe s most Importsnt provisions.

ID Reapl)ndenl. for the,' 'Iudle. wer drwn
frm the poPultion of Marel Fact, ' CoDiumer Mail
PaneL 8 a.bonallGpLe of mo Iban 22.0
(155,00 in 191) houbolda tht blve qrd 
re. nd to !I.H Que.bonnI''' telephone .Uleyl,
and other tnl. on . c:nfiulng bl.I" Frm a total
pool of lVaUabl1 bou.ehold., balanced Dlltie",!1
umple. WV drwn to paUel cen.w data wtth
relpeet to "lecled loclaland demographic faclors

II S2 FR 7oe (1987).
I' Tho.e prvi.lonII'Quu" fural provtdera 10:

111 Prvh.le . senml price lI.t althe begiMlnt of
dilcullion of fullI'I Imngementl or the lelecllon
of luneral iood. I!d .erviceI: (Zllive con.umel' I

ConUI\\ld
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The eludy resulls furlher Indicate that:
(I) Consumers who patronize funeral
providers who comply with the Rule
spend no less on their funeral
arrangemenls; (2) COnsumers who
"p('pive the Rule-required price lists
tipend no leas on fuerals; (3) the

proport4on of consumers receiving some
form of timely price Information at the
funeral home has increased; (4)
purchasers who receive tiely price

information el the Cuneral home (but not
necessarily a Rule-required price liet)
spend eignificantly less on Cuneral

arrangemenls; and (5) fueral home
rnisrepresentations have decreased
eomewhat and ccneumer knowledge
about funeral requirements and ebout
funeral goods and services hae
increased slightly. The Commssion wil
consider these results in assessing
whethar the Rule ehould be rapealed or
retained, Comment on the study findis
in raquested below.

2, Evidence on Specific Rule
Requirements

Telephone Disclosure Requirementa
The Rule requirea fueral providers to

lell persons who call end ask about
prices. terms or conditions oC fueral
arrangements or specifc goods and
servces that price Information is
available over the telephone. The Rule
further requires that providers must give
any price inormation requested that Is
readily available. The purose of these
provisions was tc ensur that consumer
could obtain price informtion easny
before selecting a Cuneral provider.

Some ANR commenta suest that
telephone disclosures ar unecessar
and impractcal, and the tell
consumers tht price inormation Is
avanable over the telephone offends
some consumers. One industr trade

group sugests that the Rule should
allow fueral providers to respond to

telephone requests for price inormation
by means other than ovar the telephone.
such as by man, if they choose, Staf on
the other hand. believes that these
suggestions for chanes to the telephone
diclosur provisions requi an
evaluation of whether individual
consumers are generally aware of their
right to ask for and receive price
information over the telephone, The
Commssion seeks fuher comment on
this question. The BLS and RS data
present evidence that few individual
consumers use the telephone to
comparison shop amor.. fueral homes

.urTclelitly lIemlzed .I.remenl of so. and
urv!r.ft, .elected at the end or the arrnpmenta
confel'nce: .nd (3) make no m.lrepre.l!nl.UcnI
.bcul"Cukel for cremHUon or emhalmlng

rtQulremlnll.

or 10 seek price Informs!!on. The study
results also provide evidence that those
con8 ers who do request prf
information over the telephone generally
receive It.

Other ANR commentersmdicate that
varous consumer organizations and
news reporters rely on the Rule
requirement that price information be
given over the telephone to compile and
publish comperative report of local
fueral home prices. Another
commenter sugests that the telephone
is unsuitable for discussions about
fueral prices. and thai providers .hould

be permitted to provide requested price
inormation by means other than over
the telephone, such as by mai if

appropriate. The Commssion seeks
comment on whether the Rule
affrmative telephone disclosur

requirement is accomplishig its
intended puroses. In partcular. if this
provision is not accomplishi its
puroses. the Commssion solicita
comments on whether the provision
should be modiied or repealed.

Written Prce Disclosure Requirements

The Rule requires fueral providers to

give consumers who inquir in person
about fueral arangements or prices
one or more price liats that show the
itemized prices for the foJlowi goods
and servces: direct crell tion.

. Imediate bural. forwardi/receivi
remains. acknowledgent cards, use of
automobUe equipmen caskets and
alternative containers. embal, outer
bural containers. preparation of ths

body. professional servces of the
fueral dictor and staf. use 

faciities. and transportation of the
deceased. The Rule does not requi a
spec1fc format for these lista. Prviders
must offer these lists to consumers uponbegi discussion of fueral
aranementS or the selection of fueral
goods and servces (generel price list) or
before the goods ar shown (casket and
outer bural contaier pricelistsj.
Consumers ca keep the general price
lisL

The lista must also contain severa!
disclosurs regard consumers ril
to purchase only those goods and
servces they desire. and concemi the
need for embalm and other
potenttally requid goods and servcea.
A pricipal purose of all of these
requirments is to avoid economic injur
that consumers miht Incur es the result
of elUrer purasing items or servces
they mey not want or use or paying
higher than competitive prices for those
items and servces.

The BE steff reporl Indicate. thai the
1987 RS resuHs provide no evidence that
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the offering 10 consumer of Ihe rule-
required price lists reduce consumers
overall expenditures for fuerals. I :s That
data Indicste that consumers who
received the lists spent no less on their
arrangements than those who did not
receive them. In addition, the results
also provide evidence that purasers
who received tiely price information

that was not necessariy a rue-requied
price list spent sigcantly less for their
arrangementa; comparison with the 1981

BLS results indicates that the proporton
of consumers receivi some tye of
oral or wrtten price informtion early at
the fueral home has increased. The RS

resulta also present evidence that most
consumers who receive the price lists
say they are important in maki
selections of goods and servces.-and
that most consumers keep the lists when
they are offered by providers.

Some M'PR commenters say that
price lists may not be useful to
consumers because they are confsin.
Several commenters suggest that the
Rule should requi a stadard format
for the generel price lit 10 corrct that
problem. Other commenters sugest tht

the ti, avaiabilty and itemietion
requlmenta regardi the general price
list pose dicuties for providers.
parcuarly because the offeri of price
lists ma ' offend consumers who do not
wish to discuss prices at the tie the list
is given to them. Two commenters
sugest that. to remedy tha.e alleged
problems, providers should only be
requid 10 make the general price list
available at the fueral home uponbegi discussion of prices or the
selecton of goods and servces:

consumers who make known to tha
provider their desir to keep the list
would be able to do so. Several
commenters fuer sugest tht the
Rule shoulermt providers to Include
a sepa1non..eclinable basic
facities chare on the general price list.
Still other ANPR commenters raise the
question whether the Rule slisti
requlmenta cause prviders to chare
for Items they migt provide to
consumers at no cost. The Col!sslon
is parculy interested in receivi
comment on issues releted to the
effcacy of the requid price lista, and
poses severa quesUons in SecUon C.

b.low to help focus that comment.
MisrepresenlolJon Prvisions. The

Rule prohibits funeral providers from
misrepresenting that slete or local law
requies consumers to purchase

embalmin, caskets for cremation. grave

.. The Cornllion likes no pOIJUon.t thi tio

on th. finding. 11\ tbe BE Staff Report and
plrUcularJ)' reque.Ta mml!nt Olf lhal Report
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liners or grave vaults, or any oth
funeral goods or funeral services. The
Rule allo prohibita providers from
misrepresenting the preservative or
protective vaiue of funerai goods and
lervicas and from misrepresentin
whether cQnsumers will be chargad for
sernces in obtaining cRsh advance
items, The Rule requires written and
oral di,closures intended to prevent
misrepresentations and to correct
consumers misimpressions.

The BLS and RS reault, present
evidence that misrepresentations
prohibited by the Rule cau,e con,umers
to purchase good, and aervces they
otherwse might not buy. This survey
data also indicate that provider
misrepresentation" which the results do
not ,how to be curently widespread.

have decreased and consumers
knowledge about funerals and fueral

goods Bnd services has increased
somewhat. On the other hand, the
surey results and other infonnation in
the ANR comments present evidence
that some proscribed misrepresentation
ia atill occurng, and that many
conaumers stil incorrectly believe that
embalmin is alwaya requird by law
and that sealed caskets preserve human
remains for an indefmite time. The
Commission seeks comment on whether
the misrepresentation provisions of the
Rule should be modified or repealed.

Other infonnation presented by the

ANPR comments indicates that the
disclosure regarding direct crmations,
requird by 453.3(b)(2) of the Rule,
may be confsin and inapposite whera
the provider doea not atock unshed
wood boxes, but offers other alternative
containers for use !n dirct crema tions

as permtted by the Rule, One ANR
commenter sugests that. tc'correct 
situation. the disclosur should deleta
references to an unfmiahed wood box so
that no distinction is made, for pursas
of the Rule, batween an unfinJshed
wood box and other tyes of alternative
containers.

Anti.Tying Provisions, Ths Rule

prohibits fueral providers frm
requir consumers to purchase
unwanted.gooda and servce, es a
condition of obtaining other items,
except as required by lew or pennitted
by the Rule. The Rule also requires
itemization of funeral components and
forbids providers from requiring finished
caskets for cremation. The Rule further
requires providers who arrange direct
crmations to make availeble unfinished
wood boxes or alternative containers for
use In those dispositions.

The 1987 study reault, di,cussed

earlier in the section regarding price
lists provide no evidence that the
specific. rule.required itemization

reduces consumers ' total funeral bill.
The results do present evidence.
however. that consumers spend less
when they receive timely prce
infonnation in other fonns. And the
resuits provide further indication that
consumers find the price lists helpful
and kaep them when they are offered.
The BCP ataff report presents evidence
that the proportion of cremation
purchasers buying caskets hss
significanily decreased since 1981, Also,

the 1987 reaults indicate that consumers
are more knowledgeable about casket
for cremation requirments.

Aiso, Ihe BCP staff report discusses
Borne evidence presented in the ANR
comments sussesting that the'
effectiveness of the anti-tying provision,
may ba weakened by some providers
who charge high handiing fees when
consumers supply their own
merchandise, such as caskets purchased
from third-party casket sellers, Other
ANR commenters state .that handlng
fees are necessary for providers to
recoup ovarhead costs and profits lost
on the sala of the casket, The
Commssion seek, comment below on
the hendl fee and other issues
concernin the rue s anti.tyin
provisions.

Embalming Provisions. The Rule
requires funeral providers to seek to
obtain prior. express approval before
harging consumers for embalming

services. The Rule futher prohibits
providers from misrepresentin the need

for embalmin and requires them to
disclosa in wrti the reasons why it is
necessary if they represent to consumers
that embalming is non.decliable.
. The BCP staff report presents some

evidence from the RS study that
providers request prior approval for
embalmi in about half of the case,.
end that ahout two-thirds of consumers
who purchaae embalmng authorie it at
some point in the transaction, The RS
resulis, when compared to the BLS
results. further sussest that embalmin
in argably inappropriate cases-irect
cremations or cremations with servces
where tha body is not present-have
decreased since 1981,

The BCP staff report discusses the
views expre,sed by ,ome ANPR
commenters that the prior approval
provision is diffcult and impractical for
providers, and that efforts to obtain
approval can often be upsetting to
consumers, particularly where the
provider is removing the body from a
hospital or nursing home. Two
commenters suggest that, to remedy
those alleged problems, the Rule should
be changed to require only that
providers obtain approval. beFore or

after the service is performed. in order
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to charge a fee. Some Information is
presented In the comments that luch 8
change may not result in economic
injury to consumers, but might cause
potentially severe emotiona! injury to
religious groups or others who may not
want embalming pertonned under any

circumstances. The Commission is
particularly interested in receiving
comment on this issue.

Definition af Funerol Provider. The
Rule covers only "fueral providers,
defined in the Rule sa any peraon.
partership or corporation that selis or
offers to sell funeral goods and funeral
servces to the public, The Rule defines
funeral goods as those goods sold
directly to the public for use in
connection with fueral services. The
Rille defines funeral services as: I1J
Those services used to care for and
prepare deceased human bodies for
bural. cremation, entombment of other
final disposition; and (2) those services
used to arrange. supervse or conduct a
funeral ceremony or the final disposition
of human bodies. Persons or finns that
seli or offer to sell only funeral goods or
only fueral servces are not considered

funeral providers for puroses of the
Rule and thus are not subject to Its
requirements and prohibitions. For
example, parties that seli only casket,
or outer bural containers (grave liners
and vaults) are not required under the
Rule to disclose price information
because they are not subject to its
provisions.

The BCP staff report discusses some
ANR comment. reporting alleged
unair or deceptive licts or practices by
cemeteries. crematories and other
sellers of fueral goods or funeral
servces not currently subject to the
Rule, Other ANR commenters sussest
that fueral providers covered by ths

Rule may b..p!ced at a competitive
diaadva!t because their sctual or
potential competitors are not subject to

the Rule s requirements. Several ANR
commenters sugest that, to remedy this
reported situation, the Rule a coverage
should be expanded to include ali
providers that seli either funeralgoodJ
ar fuersl services. The Commission
requests comment on the extent to
which these reporled practices are
occurng and whether the Rule should
cover these other providers.

The BCP Staff Report consfdered
sussestions msde in the ANPR
comment, that the rulemaking should
Include issues concerning minimum
standards for pre.need contracts and
cremation practices. and state pre-need
reguiations, The staff recommended
against inclusion of these issues In the
rulemaklng a9 beyond scope of 
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mandate sel forth in 1453.10 of the
Funeral Rule. The Comm.sion concur
with this recommendation and,
therofore. has not Included those Is.u.s
in the questions for comment.

Funeral Expenses and Funeral Prices.
. ne BE staff report present. evidence.
ba.ed on the 8LS and as. that
consumers ' total expenditurs for
funerals have increased more than the
general rate of inflation ("real
expenses ) between 1981 and 1987. by
ss much as 9%. BE staff reports.
however. that the study data cannot
resolve whether that increase is due to
an increase in real prices for fuera
goods and services. or to an increase in
the quantity (or quality) of items
purchased. or some combination of
those faclors.

The ANPR comments present other
information. based on data compiled by
the Federated Funeral Directors of
America. that real prices for funerals
may have increased by as much as

2%- 6% since December. 1983. Several
A.,\PR commenters presented views and
some data that funeral prices have
increased since the Rule s promulstlon;
some attribute the price rise to the Rule.
while others suggesnr.st it may be due.
at least in psrt. to the' act that providers
may be "tradig up" consumers 80 that
purchasers buy additional or more
expensive items. Other commenters
present views that price incresses are
not harmul. becauae consumera are

now exercising their informed choice.
The Commssion in its Statement of
Basis and Puose for the Funeral Rule
recognized that funeral providera might
dccide to raise prices in response to the
Rule s itemization requiements." The
Commission is particularly interested in
receiving comment on the relation
between any increases in real expensel
for funerals and real fueral prices;

Compliance Issues. in judng
whether tha Funeral Rule warants
retention or repeal. the Commssion will
consider whether the Rule Itlelf is
sufficiently in place in the markat. That
is. are enough providers substantially
complying with the Rule sreulrements
to permit accurate judgments about the
costs and benefits of the Rule?

The staff reporla present evidence
from the 1987 RS data that 31% (and
perhaps less) of funeral provider ere
simultaneously providing a general price
list early in the arrangements
conference Bnd a sufficiently itemized
statement of items selected. and making
no misrepresentations about embalmig
and casket for cremation requiemenls,
in accordance wilh the Rule. Viewin

'. SHPal 47.261.

each Rul. provision individually. the
data alao Indicate thst a majorily of
funeral providers are complyi with
moat of the Rule 's individual
requirements. The data fuer indicate.
however. that about one-quarter of
providers may be givin the general
price list 10 consumers at the beginnng
of disculsion of fueral arrangements,
as required by the Rule. Other. less
fonnal aureys presentad in the ANR
commenta BIest varying rates of
provider compliance with Individual
Rule provisions. The Commission seeks
comment. below on whether the 1987
replication study data accurately reflect
the actual level of industr compliance
with the Rule. and on what level of
compliance is suficient to permt
judgments about the coats and benefits
of the Rule.

State Regulotions. The Commssion
recognizes that state action to prevent
any industr abuses may bave benefits

over reguation 'at the Federal level.
However. when the Commssion
considered promulgation of the Rule in
1982, few states had adopted any of the
individual provisions contained in the
proposed Rule. and it appeared that no
state had enacted a reguatory price
msclosur Icheme similar to the
proposad Rule. " Staff has conducted a
review of curent state reguations to

determine whether any signficant
changes in state reguation have
occurd since that tia. Staff reports
that. althoug as many as thrten (13)
to twenty-live (25) statel have adoptad
at least one of the Rules salient
provisions. the majority of the ltates

lti have not incorporated into thir

laws a reguatory scheme simar to the
Funeral Rue.

Conciullon. The Commission has
carefuy considered the stsff reports
and the comments received in response
to the Advance Notice of Prposed
Rulemal. Based on 1453.10 of the
Funeral Rule and the evidence presented
to date. tha Commsion believes that
the intltlon of a ruemal
amendment proceedin would be in the
public Intarest.

The public is advised that the
Commission has not adopted any
findin!1 or conclusions of the Itsff. All
findings In this proceeding shall be
based solely on the ruemakng record.
Accordingly. the Commssion invites
comment on the issues raised by the
staff reports and the evidence presented
to dale.

The Commisslon s Rules of Practice
shall govern the conduct of the
mlemaking proceeding. except that. to

'I SBP 81 42.61, n. 95.
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the ex lent that thi, notice difers from
the Rulea of Practice. the provisions of
thia notlce shsll govern. Thia alternative
fonn of proceedin is sdopted in
accordance with 11.20 of those ruel (16
crn 1.20).

Saction B. Invitation to Comment

All interested personl ara hereby
notified that theymsy eubmit data.
views. or argments on any issue of fac
law or policy which may bave bearig
upon th Rule review. Such comments
may be either in wrting or orally.
Written comments wil be accepted until
August 30. 1988 and should be
addressed to Henr Cabell. Presidin
Officer. Federal Trade Commssion.
Washinon. DC 205&J. 202 326-642. 
assure prompt consideration. comments
should be identified as "Funeral Rule
Review Rulemaki Comments." Please
fuish five copies of all commenls.
(Intrctions for persons wishin to
present their views orally are found in
Sections E. and F. of ths notice).

Wbile the Commssion welcomes
comments on any issues which you feel
may bave bearir.g upon the proposed
Rule review. questions on which the
Commssion particuarly desire
comments ar listed in Section C. below.
All comments snd testiony ahould be
referenced specifcally to either the
Commission s questions or the section of
the Funeral Rule bein discussed.

Comments should Include reasons and
data for the position. Comments
opposing retentio,! of the Rule or
specifc provisions sbould, if pnslible.
sugest a specifc altemative. PrposalJ
for altemative reguations should
include reasons and data that inmcate
why the altematives would better serve
consumera than the Fueral Rule.
Comments should include a 
discu

.rJ,
f all the relevant facts and

be ba 'rectiy on fithand
knowledge. personal experience Dr
general understanding of the particuar

issues addrssed by the proposed Rule
review.

The Commission emphasizes that the
purpose of soliciting comments on the
various issues is to determine whether
the provisions of the Rule are opersti
ss expacted. and whether they have
achieved the objectives and benefis
envisioned by the Commission at tha
time they were enacted. Accordingly.

the Commission requellts commenter. to
provide infonnation and data in the
form of surveys, expert testimony. or
anecdotaJ experience that reflects actual
experience with the operation of the
provisions of the Rule. Comment on the
BE Staff Report', econometrc analysis
would parllcularly be appreciated.
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Secton C. Quo.!!oo. ond I..ue.

The Commission has decided to
employe modified version of the
rulemaklng procedur. .peciIed In
11.13 of the Commis.ion . Rules of
Pracllce, proceeding with a single Nollce
of Prposed Rulemoklng ond the "
designated Issues" formet. Set forth
below t. 0 list of specific que.llona ond
lo.ues upon which the Commssion
particuarly desires comment and
tesllmony. The Ii.t of quesllono is not
Intended to be a list of "disputed issues
of moterial foct that ore nacessory to
resolve," and any right to cross-examine
will be determined with reference to the
criteria set forth in the Commssion
Rules of Practice.

Interested persons are ured to
consider carefuly the fallowi
questions. The Commssion retains its
authority to promulgate a fmal rue
which differs from the curnt Rule 
ways s ested by these questions and
based upon the ruemaking record.

1. Should the Commission retain the
Rule unchaned? Should the
Commssion retoin the Rule but cbane
some of !Is provisions? so, wbicb of its
provisions should ba changed, and how
should they be cbaned? Whether you
support or oppose retention. the
Commssion wi give more weigt to
those comments that provide a
statement of the costs and benefits to
consumers and fueral providers that
could reasonably be expected to result
from retention or alteration of the R"le.

2. Should the Commsion repeal the
Rule? Whether you support or oppose
repeal, the Commssion wi give more
weigt to those comments tht provide a

statement of the costs and benefts that
could reonably be expected to result
frm repeal of the Rule. .

3. The replication study asked
consumars who had araned fuerals
whsther, and at what lie In the fueral
tranaction. they received Inormation
on prices and arrangements from the
fuera provider. What ara the
advantages and disadvantaes of

relyi on consumer recaU and
assessin the degre of compliance with

the Rule and the Rule s impact on the
fuer market? What evidence II there
that con.umers might not accutely
report thair eneriences?

4, The replication study sugests that
(1) Approxima tely half of fueral
providers give purchasers a generat
price list eorly in their meetis at the
fueral home (before selecllnn of a
ca.ket): (2) a majority of fueral
providei' give purchasers a properly
Itemized. wrtten fialstatemant at the
conclusion of their arranements
confarences: (3) a malority of fueral

providers do not misrepresent casket for
cremation or embalming requirements:
and (4) a minority (about 30%) of fueral
providers ara slmultanaously complying
with all of thaa of the preceding
provi.iona of the Rule, Do thasa
fudings accurately reflect the lavel of
industr with these Rule provisions?

What other evidence exist. on the level
of industr compliance with these, and

other, provision. of the Rule? Ar thasa
levels of compliance sufficient to permt
accurata judgents about tha impact of

the Rule on fueral consumers and
fueral providers? If not, what level of
compliance would be suffcient?

5. Most of the replication study
respondents msde fueral arrangements
about the years after the Rule took
effect. Whst are the advantage. and
dissdvantages of reviewi the Rule
after that tie? In partcular, haa there
been adaquate time to as...s accuately
the impact of the Rule on the fueral
market?

6. The surey evidence sugests that
consumei' ' total expenditua on
individual fueral arrngements,
adjusted for ination, havelncra.ed
over lie. Still, that evidence cannot
estsblish whether the increase In
expenditues was due to an incrase in

the real prices of individual fuera
goods and servces. and Increasa In the
quantity (or quaUty) of fueral goods

and servces purchased, or some
combination of the two, What other
evidence exists on the cbanges in real
consumer exendituas and real fueral
prices since promulation of the Rula?

o the extent euch cbanes have
occud. what are the reasons for those
cbanges? Could incrases In fural
providers ' costs of doin buiness be an
explanation? (See Quastion 16 also). 
there studies or other analyses of real
consumer expenditurs and real fueral

prices that sbow the effects or the Rula
by isolati them frm the effects of
other factors? 

7, The replication study results
suggest thatm few conaumers Rse the
telephone to comparson shop among
fueral providers or to seak price

information. ths is the case. Is there

any reason to retain the Rule
affirmative telephona disclosure
requiment that providers tell callers
who inqui ahout the prices, term, or
conditions of fueral arangements thst
price Inormatinn is avsllabla over the
telephone? Ar consumers generally
aware of their right to a.k for and
receive price information for funeral
goods and seriices over tha telephona?
What other evidence axists on the
extent to which consumers comparson
shop before selecting a fueral home? I.
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compliance with the telephnne
provision, of the Rule cosUy?

B. The Rule requires providers to
reasonably answer. from the price li,ta
and other readily svailable Infonnation,
consumers ' telephone requests for
infonnation about providers ' funeral
offerings or prices, Have any substsntial
cost. arisen from this provision? If so.
how do these cost. compare to the
provision . benefits? What problems, if
any. have providers or consumers
encountered as a result of this
requirement? Is there any reason to
believe thai providers would not
continue to provide requested price
Infonnation aver the telephone if the
provision were repealed?

9. The prelimry analysis of !he 1987
surey evidenca indicates that: (1)
Puchasers who received the price lists
and the fial statement requlred to be

given or shown to consumers by the
Rule spent no less on their fueral. than
purhase.. who did not receive those
documents: and (2) puraaers who
received other farm. of price
Inormation early in thalr arangements
conferences spent less on their fuerals

than individuals who did not receive
that information early. Is th analysis
correct? (To the extent feasible, the
public is ured to comment on the
underlyi assumptions used In the
analysis and an the validity of the
econometrc mooel itself.) What other
evidence exists on the effects of the
docuents requid to be given to
conumer by ile Rule on consumer
expenditus and consumer choices?
Wht other evidence exsts on the
effacts of the provision of price
Inormation othar than the documents
requid by the Rule on consumer
expendtues and conser choice.?

10. Do cqers use the general
price litheir selecton of fueral
goods and servces? How do they use It?
Do general price lists cuently used by
providers var sigcatly In length,
format, or the use of terminology?
Woud the odoption of a requied
standard format for the general price list
change the way consumel' or fueral

providers use the Ii.ts In the fuerel
trnsaction? so, how would their use
cbange? The model general price!lst
reproduced at the end of ths .ecllon Is
intended to help focus your answar.
Would such a requied fonnat impose
any additionol costs on providers? If so,
what cost.? What COlts, If any. would
be impo,ed on consumers? What. If any.
are the benefits of a .tandardized
format for the general price list,
assuming that few consumers currenlly
use the general price list k) comparison
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.hop? (See "Model Gener.1 Price Us
which .ppc." following Qu..tion 18.

11, M.ny ANPR commenter.
euggeet.d expanding the Rul. e scopa of
coverage to all provide.. of funeral
goods or earvices, Staff ha. received few
complaints about the practic.. of
cemeteri.es, crmatories. or other lellers
of fueral goods or fueral .ervlce.

curently not subJcct to the Rule. What
evidence exists on the extent to which
unfair or deceptive ar.ls or practice.
proscribed by the Rule are commtted by
provider. not curently subject to the
Rule? Wha if any, competitive
disadvantage do providers covered by
the Rule experi.oce becau.e actual or
potential competiors not .ubject to the
Rule engage in the provision of fueral

goods and service. covered by the Rula?
12. Some commenters suggest that the

Rule sbould require that fueral

providers offer the general price list
upon beginning discussion of uprices or
the selection of goods and servces
Instead of upon beginn of discussion
of "fueral arangements or the
selection," Those commenters state that
strct compllance with the term "fueral
arangements " can result In the GPL
being offered at moments when
consumers may not wish to discuss
fueral aranements, such as durg
removal of the hody frm the place of
death. Would the suggested change alter
In any msterisl way the obligations of
fueral providers or the rights of
consumars under the Rule? If eo, how? 18
there any evidence that fueral

providers have diferent Interpretatlona
of the term ''feral al'ements?" If
so, please provide that evidence.

13. The Rule reulree that the genera!
price list thai must be given to
consumers anntaln severalafi1lative

statements that provlda detaned
inormtion concernin the goods and
servce offered. In each cas.. the exact
lAngage to be used Is specifed. Is thar
a need to retain the precise lanage
curntly requied by the Rula for thosa
disclosurs? Should the Rule permt
providers to use elternetlve laage of
their choosin, as long as the laage
discloses the substace of the
inormation now requid by tha Rule?
What are the costs and benefits of .nch
a change?

14. Some commenters suge.t that
providers may charge hih handlin fees
for aranements where consumers
.npply their own ca.kets purhased
from thd-party casket .eller.. How
prevalent is this practice? What
evidence i. there that handlin fee...e
necessary for providers in such casesta
recoup fixed and nverhead COB!S Dr

profU.lo.t on the sale of the ca.ket?

Should the Rule address tb practice? 
so, how?

15. Some commenters 8uAAesL
elimnati the requiment that
providers obtain prior approval for
embalm, slAtin that it f. often
dim cult to comply with What
difflcullies have providers encoWltere
In .eekl prior approval and how oftn
have those dJffcutI. oCCd? What
edvarse effects, If any. have tho.e
dicuties had on !bs proviio of
fueral good. and serces to

consumers?
16. How have fueral providers' co.ts

changed slnca the promula tlon of tha
Rule? To what extent ca these chanes
be attbuted to the Rule?

17. Considerable tie has pas.ed
since the close of the record on which
the Rule wa. based. Whst .tudi.,
expert opinion. or anecdotal evidence
exi.!s concami the relative degre of
pre-purchse furaJ inormation tht Is
nnw available to con.umers? To what
extent, If any, does the avaibilty of
.uch inormation obviate the need for
the Rule or any of Its provielons?

18, To what extent do fueral
prov.ders comply with the casket and
outer bural contaier price dlclosll
proviion by: (1) Prpar aep..ate
price lists that Individuals ca take with
them when thy leave tha fural home?
(2) Includi detaed casket and onter
bural contaier price inormation on the

general prica.U.t? (3) prepar
notebooks or binders that purhasers
can reviaw at th fueral bome? Wht
are the advantaes and didvantage.
of permtt fueNI p:de
flexibilty In complyi with the
provi.ions relati to cakefand onte
buraJ contaar price inormation?

Model Geer Prce Llt (See Question
10)

AN NA FU HOME
100 Ma Stret
Yourown USA
(123) 4S789
CEN PRCE LIT
(Te.. Pren "' Elective .. of Month Day,
Yeor)

Th. godJ and .erce. .hOWD below ar
thon we ca prde to our cwtOMfn. YDU
may choose only th0e items you du;rs.

(However. .ny fu arents you
..Iect will include. che lor ou .erce..
If leaaJ or other requimentJ mea you muat
huy .ny item. you did not specicoy ..k
lor, w. wi exlai th ..e.on In wrtl 01
the .tatement we provide de.crbin the
fueraJ sood. and 8eMCfI you aeh cted,

This Ust does not include pricee for certm
lIemt that you may ask UJ to buy for you.
.ur.h al cemetery or Q'Jlatory ..rvce.,
newert. and neWlpaoer noUce.. Th prices

for the.a Itema wiU be .bOWD on)' bi ,.
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the "alem.ol descrblnlh fu..1 
and service. you selected (We char!! you
for our servces 1n buyin these ltem..

Forw.rdln of ramaln 10 .nethor fu.
neral home"'''H''.''''_'''''''''''''''-- 
Th. ch.rse Includes:

removal of reain.

servce. of .taff
nece18a: authorttion.

embalm
local tr.port.tion (but not
.hJppin chil")

Recelvl 01 ram," /rm another
tueral bomB -,_.._---- L-
Th chlle inud.",

servce of .taff
car of remai.
trporttion of ram," to
cemetery or crmator 

DIct crmations: L-Io 
Ou chBl lor a dict crmation
(without ceramony) Inclde.

removaJ of nma1n and 
port!!on to crtorycrtion

neceuar .emeea ot .ta and
a.thorition

If you want to ere . cI crtion,
you co Ufe an uned woo bo or aD
altea!!v. contaor, Altetive conta
era co he m.de 01 maleriail lie heavy
carboa or compooJtion lnierfaJ (with
or without outlide cover, or poch of
cavas.

1. DIct Cre.tion with coDtaier
prvided by puue_----,- L-

z. DIct Crmation with altetive
conl8lne,____,--_._- 

3. DIct Crma!!on with aned
pin box

'U a comumu ma)' Dot dec. 
for the serve.. of fue: dictor an 
th setenc muot be Included he.. PI....
.. the compliance ru for a fuer ex.
plation.

Th .8Ilenc sbol be omtt If th
tuer clto doe. nol mae a secechlle _eo not receive and reta 
rebate, CDmmfon or trde or volume 
""un! upo . cesh .dvance Ite
lmate hur.l" L- to 

Ou chil. lor 8I1m.dlale bual
(without cereony) Includse:
reoval 01 boy
Ioea trortion 10 ceet
D8ce.aa .erce. of .taf and
authoritlon

I. Imadl.ta hur with CDntar
provided by pur.er,__- L-

z. Imedl.te bural with un.hed
1'lne box 

"""""'-"-""------- 

3. Imed.t. bural with belp cloth
coverad .olt wood caoket with
beigelnterior......__._--_...-._- 

Fueral aranement8:
TrMfer of R,ma;n, 10 Fuera

Hom. (with 60 mU. radlUJ)._- 
Emba;II.---.---.-,...----. 
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Excepl In certain .peelal cases, embalm-
in I. not reuire by law. Embalming may
be DtWUlry. however, if you .elect cer.
lain fueral arangeraenl8 .uch 81 II fuer
al with viewi you do not want en.
balmlna, you DOuaUy hava lb. r!l ID
choose an arrement which doe. not
require you to pay for It, IUch 81 8 dirct
crm8tton or imediate bural.

Other Pmparr/ion of Body 

,....-....."'.. 

Ulie 0/ Faci/itfJ for Viewins:

Main Sialeroom (pr day),............- 
SmaUer Stateroom (par day) ....,....... 

!lSB of Foc/lilie! for Funeral
Ceremony:
Chapel...........,....-...-..-....-.", 
Smaller Staterom ..................."...-.- 

ather USB of Facilities:
Tent and -cair for grBveBlde 8erv.

lea .................-..-.."'..-......-....... 

Hearse 

""'"'''''-''''''''''''''''''-'''''''''''''''' 

Limousine 

.....................................-.... 

ather Automotive Equipment:
Flower ca.......................-............-... 
Family C8...-.........................-....- 

Ackowledgement Cars 

".'-""'''''''''''' 

Coskets.........._................... L-ID L-
la complete price IiI wi he provided .t Ibe

fueral home.

Outer Burial Containers...-. S- to S-
(A complete price li.t wil be provided allbe

fuer home.
Oter:

Pallhearere (6)........-.........-...-", 
Burial cloth.................. L- to L-

Servce of Funeral Dirctor and Sta- 
Ou chare Includea _ement of fura

and coneoltation wlib Ibe famy and
clerg. preparation an filn of nece.aa
notices. and authoritions and consents.
This fee for our servces wiU be added to
the total cost of the fuera arngements
you .elect. (Such a fee Ie alady iDlodad
In our chea for dict crtiona !n..
diate .hur.. an forwar or recolvt
rama.

Se D. PI Hea
The seta of public hears wi be

beld on Ib. proosed trde reguation
rue rew. The fit will comence on
November 7. 1988 at 9:30 a.m. In Room
332, 6th Stret and PeMsylvanla Avenue
NW.. Washinon. DC. The second wi
commence on December 5. 1988 at 9:30
a.m. in Room 1437. 55 East Monre
Stret, Chicago, lilnols. The th 

commence on Januwy 9, 198 In Room
570. 901 Maket Street. Suite 570. San
Francisco, CA. Tentatively .cheduled
are 7 daya of public hearis at each
site.

Persons desirng to present their
views orally at the heering .hould
advise Henr Cebell. Praldin Offcer,
Federal Trade Commaa!on.
Waahinton. DC 20580. 202-32&642, aa
soon as po.slble.

The Prsiding Offcer appnlnted for
thl. proceeding .hall have all powers

prescribed in 16 crn 1. 13(c). .ubject 10
any limitations described in this notice.

Sooo E. In.tron 10 Wimeaa.a

1. Advance Notice

II you wteb to t..ti at the heara.
pleaae notify Ibe Preaidi Officer
immediately by lette or telephone of
your deair to appear and file with 
your campiela. word-fo.wor atatemet
no later than October 3. 1968 for
witneaaes at th Waaton, DC
heargs. Novemher 1. 198 for
witnesae. at the Chicao. liinoi.
hearings and December 1, 1968 for
witnesses at the San Francisco,
Californa hearngs. (You !MY te.ti at
only one of the hears.) Ths advance
notice is required so that other
Interested persns ca detarme the
need to ask you questions and have an
opportity to prepare. Any crss-
examination that Is permitted may coer
any of your wrtten testimony, which
will be entered into the record exactly
as submitted. Consequently. It wil not
be necessar for you to reeat Ibs
statement at the hear. You may
.imply appear to ans,"r questions with
regard to your wrtten statement or yqu
may deliver a short aumry of the
most important aspects of the statement
within tie limts to be set hy the

Presidin Offcer. A. a general rue, your

oral.umar should not exceed twenty
- minutes.

Prospective witnesaes are adviaed
that they may be subject to questionig
hy designted representativa. of
interted pares and by members of
the CommBSion s sta. Pr.pectlve
witnesses are also advised that they
may be questioned about any data they
bave that support or was used as a
basis for general staternenta made In
their testiony. Such questioni will be
conducted subject 10 the discrtion and

contrl of the Pre.idi Offcer and
with .uch tielitatlona a, he may
impoae In th altertive, the Presidi
Officer may conduct such examiation
himaelf cr he may determe that fu
and tre disclosur as to any isaue 

question may b8 acheved thug
rehunal submi.aions or the presentation
of additional orai or wrtten stetemenls.
In all.uch Instance.. the Presidi
Officer sbal be governed by the need
for a full and lrue disclosur of the facts
and shall pennit or conduct sucb
exaintion with due regard for
relevance to the factuallaaues rateed by
the proposed rule and the testimony
delivered by each wilness.

2. Use of ExNbil.
U.e of exhibits durng oral te.tlmony

la encouraged, eapecially when Ihey are
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to be used to belp clerily technical or
complex matters. If you polan to offp.r
documents 8S exhibits. fie them 8S aoon
as po.sible during the period of
submission of writlen comments 80 that
can be studied hy other Interested
peraons. If those documents are
unavailsble to you dur tbls period
you mu.! fie them as soon aa po.sihle
there alter and not later than the
deadline for filing your prepared
statemenl Mark each of th documente
with your name. and number them in
sequence. (e.g" Jones Exhibit 1). Plea.e
also number all pages of each exhibit.
The Presiding Offcer has the power to
refuse to accept for the rulemaking
record any beari exhibits that you
have not fu.hed hy the deadline.

3. Expelt Witnesses

If you are going to testify as an expert
witneSB, you must attach to your
statement a curiculum vitae.
biographical sketch, reaume or sumary
of your professional backg1ound and a
blbliograpby of your publications. It
would be helpfu if you would also
include documentation for the opinton.
and concl usions you express by
footnotes to your atalements or in
separate exhbits. II your testiony te
based upon or chieny concerned with
one or two major research studies,
caples shculd be fuished. The

remaining citati0I18 to other works can
be acco!!pli.hedby using footnotes In
your statement referring to those works.

4. Results of Surveys and Other
Research Studies

If In your te.tiony you will present
the result. of a sureyor other researc
study, as distingiahed from simple
reference. to previously published
studies conducted by others, you must
also presentas an axhbit or exhbits all
of the'fw! Inoration that 
available to you.

(a) A complete report of the surveyor
other research study and the
tnformation and documentsUsted In
paragrapbs (b) though (e) below if they
are not included In the report.

(b) A description of the sampling
procedures and selection process.
includil\ the number of persona
contacted. the number of Interview.
completed. and the number of persons
who refused to participate in the surey.

(c) Copies of all completed
questionnailes or interview reports used
in cond-:cljng the surveyor study if
respondents were permitted to answer
questions in their own words rather than
required to select an answer from one or
more answers printed on the
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questionnaire or sUgRf!sted by the

interviewer.
(d) A description of Ihe methodology

used in conducting the surveyor other
research sludy Including the selection of
and instrctions to interviewers.
Intrductory remerks by interviewers 
respondents, and a sample
questionnaire or other data collection
Instrment.

Ie) A description of the slstistical
procedures used 10 analy.e the data and
all deta tables which imderlle the results
reported.

Olher Inlerested persons may wish to
examine .the questionnaires. data
collection forms and any other
underlying data not of Ie red as exhibits
and which serve as a basis for your
lestimony. This Information. along with

computer tapes that were used to
conduct analyses, should be made
available (with appropriate explanatory
data) upon request of the Prsiding
Offcer. The Presiding Offcer will then
be in a position t6 permt their use by
other interested persons or their
counsel.

5. Identification. Number of Copies. and
Inspection

To assure prompl consideration, all
materials filed by prospective witnesses
puruant to the instrctions contained 
paragrphs 1 though 4 above should 
identified as "Funeral Rule Review
Rulemaking Statement" ("and Exbits,
if appropriate), submitted in five caples
when feasible and not burdensome, and
should include the name. title. address.
and telephone number of the
prospective witnese.

6. Reasons far Requirement
The forgoing requiements are

necessar to.permt us to schedule the
tima for your appearances and that of
other witnasses in an orderly maner.
Other interested parties must have your
expected testhony and supportin
documents available for study before
the hearing so they can decide whether
to question you or file rebuttal. you
do not comply with all of the
requirements, the Prsidi Offcer hss
the power to refuse to let you testi.
7. General Pracedures

These heerings will be Informsl and
courtoom roles of evidence will not
apply. Vou will not be placed under oath
unless the Presiding Offcer so requires,
Vou also are nol required to respond to
Bny question outside the area of your
written statement. However. if such
questions are permitted, you may
respond if you leel you are prepered and
have something to contribute. The
PresidIng Officer wil assure thai all

Questioning is conducted in B Cair and
reasonable manner and will allocate
time !Jccording to the number of parties
perticipating. the legitimate needs of
eech group for lull end tre disclosur,
and tha number and natu of the
feetuallssues discussed. The Prsiding
Offcer further has the right 10 limit the
number of witnesse. to be heard if the
orderly conduct of the hearing so
requies,

The deadlines established by this
notice wil not be extended end heari
dates wil not ba postponed uness
herdship can be demonstrated.

Saction F Notication of Intest
If you wish to evaU yourelf of the

opportunty to question witnesses you
must notify the Prsidin Offcer by July
3D, 19BB of your po.ition with respect to
the proposed roemakln proceeding,
Your notification must be in sufcient
deteil to enable the Presidi Offcer to
identify groups with the same or simar
interests respecti tha generel
questions and issues provided in Section
C, of this notice. The Prsidi Offcer
mey require the submission of
additional inormation if your
noticetion is Indequate. you faU to
fie an adequate notication in sufcient
detai you may be denied the

opportity to cross-exame witnesses.
Before the hearings commence. the

Presidin Offcer wi identi groups
with the same or eimar interests in the
proceedin. These groups wi be
required to select a slna representative
for tha purose of conductinid!ct or
cross..xamiation. they ar uneble to
agree. the Prsidi Offcer may select a
representative for each group. The
Presidi Offcer wi noti al
interested persons. of the identity of the
group representative. at the earliest
practicable tia.

Group representatives wi be given
an opportty to Question ,each )Vtnes.
on any issue relevant to the proceeding
and with the scope of the testiony.
The Prsidi Officer may disaow any
questioning thet is not appropriate for
ful and tre disclosur as to relevan 

issuee. The Presidi Ofcer may
impose fair and reasonable tie
limitations on the questioni. Given
thet questioni by grup
representatives and the slaffwisatlsfy
the statutory requirements with respect
to dlspu ted is.ues. no such i.sue. wil
be designated by the Presiding Offcer.

Section G. Po.t-Hearig Procedurs

The Presiding Offcer will establish
the time that you wil be efforded after
the close of the hesrings to fie rebutts!
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submls,ion" which must be based only

upon identified, properly cited matters
elready in the record. The Presldlns
Offcer will reject ell ,ubmlsslons which
are essentially additional wrtten
comments rsther than rebuttal. The
rebuttal period )"ll Include the lima
consumed in secur a complate
transcript

Within a reasonable time after the
close of the rebuttal period, the staff

shall relesse Its recommendations to the
Commission as requied by the
Commission s Rules of Practice. Tha
Presidi Offcer s report shell be
released not later than 30 days
thereefter and shall include a
recommended decision based upon his
or her fidins and conclusions as to aU
relevent and material evidence. Post
record comments, as descrbed in

i 1.3(h) 01 the Rules of Practice. shall

be submitted not leter than 60 deys after
the publication of the Prsidi Offcer
report

Secton H. Rulema Recrd
In view of the substatial roemak

record that have been established in
prior trde reguation ruemaki
proceedis (and the consequent
diffculty in reviewi such records). the
Commssion ures all intereted person
to consider thuelevance of any
materiel.belore submitti it for the
roemak record.

Whe the Comms.ion encourages
comments on its proposed review of the
Funeral Rule, the submission of material
that is not generally probative of the
Issues po..d by the review merely
overburdens the ruemak record and
decrases Its usefuess. both of these
reviewtth record and to interested
persons it dur tha coure of the
proceedi. The Commssion
ruemak staff has received simar
instrction.

Material that the staffhes obteined
dur the coure of Its investiation
prior to the intiation of the ruemaki
proceedi but that.s not placed in the
ruemak record will be mada
avaUable to the public 10 the extent tht
It Is considered to be nonexempt frm
disclosur under the Fredom of
inormation Act. 5 C. 552-

The ruemaki record as defied in
16 CF l.B!a), will be made avaUable
lor examms tion in Room 130, Public
Reference Room, Federal Trade
Commission, 6th Street and
Pennsylvanis Avenue, NW. Weshington,
DC.
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Section I. Prliminar R.gustory
Analysis

1, Need far. and Objective. of, the
Prapased Review

Section 453.10 of the Federsl Trade
Commission s (ITC) Funeral Industry
Practices Trade Regulation Rule

Funeral Rule" or "Rule ) require the
FTC to conduct a rulemakin
amendment proceeding to determine
whether the Rule ahould be retained as
is. amended. or repealed. That section
states:

No later than four years after the effective
date of this rule. the Commission ,hall
initiate a rolemaking amendment proceedi
pursuant to section 18(d)(2)(B) to determine
whether the rule should be amended or
tenninated. The Commission s final decision
on the recommenda.ons of thIS proceedin
shall be made no later than eighteen months
after the initiation of the proceeding.

The curent Rule essentially requires
funeral providers to: (1) Disclose prices.
available options and other information
regarding fueral arrangements to

consumers in person and over the
telephone: (2) make trth
representations regardi legal and
other requirements concernng funeral
arrangements: (3) permit cOnsumers to
select and purhase only those goods
and servces they desire: (4) seek to
obtain express permission before

embalming the deceased for a fee: (5)
make trthfl representations about the
preservative and protectiva value of
funeral goods and servces: and (6)
disclose whether they charge a fee for
arranging cash advance purases. The
Commission has authorized publication
of a Notice of Proposed Rulemaklng.
whl h appears in the Federal Register
ooncurntly with this preliminary
regulatory analysis. 

The FlC proposes to revlaw whether
the Funeral Rule appears to ba workng
as expected in reducing barrers to price
competition and Increasing cOnsumer
choice In the fueral market whether
some modification is necessary to
facilitate those benefits. and whether
repeal is warranted aa a result of
substantially reduced marketplace
problems. The Commission has du:ded
to leave all of the Rule s requirements.
including the issue of repeal. open to
question during the rulemaking
proceeding. This decision is based On
the fact thet. unlike other proposed
rulemaking proceedings. this
amendment proceeding is mandated by
the Funeral Rule itself. Detailed
infonnation regarding the evidence
collected and reviewed in anticipation
of this review proceeding Is contained in
Bcclions of the Notice of Proposed
Rulemaking thai precede this document

and that Is Incorporated by reference
into thiS analysis, in two surey reports
entitled "ITC. Baselina and Follow-up
Studies for Evaluating the Effect of the
Funeral Rule. Final Report" (July 196)
and "Report on the Surey of Racent
Funral Arangers." Market Facta. Inc.,
Report 10 tha ITC (Apri 196) and in
two starr reports to. the Commission
dated April 7. 1966 and April 198
which have been placed On the

rulemaking record. Ths body of
infonnation presents evidence on the
Rule s market impact that wil be
considered by theITC in conjurtion

with all other evidence contained in the
rulemaki record as a whole.

ll. Legalliutharity
The Commission has reason to believe

that the amendment proceeding ts in the
public interest ,tii1d proposes to review
the Funeral Rule in accordanca with
section 16 of the Federal Trade
Commssion Act. 15 U.s.C. 57a.

/llIlternatives Considered by the

Commission

The Commission can take several
different forms .of action. It can repea1
the Rule. modify or repeal specic Rule
provisions. or retain the Rule
unchanged. The Commission discusses
below the costs and benefits of repeal
and nO action. It is not able at this time
to discuss the costs and benefits of each

. possible modification to the Funeral
Rule s many provisions, because the
availabla information presents some
evidence to support and refute
arguments that certain provisions ' costs
outweigh their benefits, and because it
is unclear at this time whether the Rule
is sufficiently In place In the market to
permt accurats judgents about costs

and benefits. Of course. the Commssion
shall consider those costs and benefits

hen it takes final action On ths review.

1. Repeal the Rule

Under this option. the Commission
would delate the Funeral Rule from the
Body of trade regula tion rules curn tly
contained in the Code of Federal
Regulations.

2. Take No Action

Under this option. the existing Rule
would remain unchanged.

lV. Cast-Benefi/llnalysis
The two major groups that would be

effected by repes1 of the Funeral Rule
are the funera! consumers who use the
services and goods of funeral providers
to make funeral arrangements. and the
funeral providers themscives.

The funeral industry 15 a major
industry in the United States, compos
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primarily of small businesses. According
to industry estimates. there Bre currently

slightly less then 22.00 funeral homes In

the nation. about 50.00 licensed funeral
directors and embalmers, and several
hundred crematories geographically
dispersed thoughout tha countr. Tha
number of dealhs is about two milion
annually. and individual funeral homes
cunduct on average about 94 funerals 8
year. Consumers ' curent annual
expenditures for funeral services1s
eatimeted by industr observers at

approximately $4 bilion. not including
other funeral-related expenditures. such
as cemetery charges and incidentel
items purchased for most individual
funerals from third parties. These latter
costs may raise consumers' funeral costs
by as much as $2 biUion or more. The
Rule does not curently cover cemeteries

that do not also operste funeral homes,
sellers of only funeral goods. such as
retail seller of caskets. or sellers of

only funeral services. su h as direct

cremation finns that do not sell funeral
goods. The Rule s beneficiaries are
consumers who use the services Df
funeral homes and crematories that
provide servces and sell funeral goods
directly to the public.

A. Repeal the Curent Rule

The Commission has considered the
Issue of repeal. and has decided to leave
the issue open to question during the

proceeding, The benefits of repealing the
Rule arethe savins incured by
avoiding the ,costs of the Rule
continued Implementation. and the cost
of repealing it aquals the lost benefits
from continued implementation.
Prjected Benefi/s-1. Benefits to

Funeral Providers: If the Rule Is
rescinded, providers may be able to
realize 88vins frm elimination of
certain expenses associated with
complian1:e"lth the Rule. These costs
fall pnmarily into five categories.

a. Making Telephone Disclosures. The
Rule requires providers to provide
telephone callers with readily a"ail.ble
informstion that answers callers
requests for price infonnation. To the
extent the Ru10 causes increased
telephone requests for price information.
it thus results in increased time spent by
funeral home personnel in giving that
Information. If the Rule does not cause
more such requests, it does not impose
Bny excess personnel costs.

b. Recordkeeping Costs. The Rule

requires providers to retain for one year
copies of general price lists distributed
to consumers and copies of required
statements of items selected given to
consumers for each funeral. The Rule
thus imposes increased management
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end labo, costs a..oclated with
maintaining thosa fies.

0. Reproduction C08Is. The Rule
requires provide.. to give the general

price Ust 10 conaume.. for their
retenlion. It therefore Imposes copying
cosls thai permit coptes of the Us Is to be
provided to consume...

d. Updating Price Lists. Providers
must, under the Rule. updale the rua.

required price lists as.their prices or
offerings change. To the extenlthat
providers already recalculete their
prices whenever their cosls or offerings
change, tha Rula imposes only those
Cosls associated with the time necessary
to transpose those prices to the price
Usts.

e. See/cng Embalming Approval. The
Rule requires providers 10 seek to obtain
express prior epproval frm e femily
member or other euthorized person
before embalming deceesed humen
remains for a fee. To the extent the Rule
causes providers to spend addllional
time seeking embalmng authorizalion. It
Imposes the costs of that additonaltime, 

2. Benefils to Consumers: Because any
Increased cost of doing business under
the Rule is passed on to the consumer.
the cost savi to providers frm the
Rule s repeal (discussed above) may
benefit the conaumer in tha form of
lower prices or Improved sarvces.

Costs and Adverse Economic Effects

1. Cost to Prviders: No costs.or
.dverse economic effects 10 providers
would be expected from rep.al of Iha
Rule.

2. Costs to Consumers: Repeal of the
Funeral Rule ,,auld eliminate any
economic or emotional benefils that
consume.. presently derive frm tha
Rule, As.um that th Rule Is
operatin as the Commssion expected
in promulgating iL the Rule generatel
two tyel of benefits for consumers.

a. Price Competition Benefits, The
Rule Is designed to alert conlumer& that
price Inlonnalion is relevant and
available at the crtical moment of
choosing a fueral provider. and to

ensure thaI consumers can obtain
sufficient price Inormation to
comparison shop among different
fueral providers. Comparson shopping.
by individual consumers or by grups
such as memorial societies on
conaumers ' behalf, may .!!ulate price
competition among fueral providers 10

that conaumers ar hetter ahle \0 get the
maximum for their money.

b, ItemizatIon Benefits. The Rule Ie
desiged to give co.lumers. once they
have lelected a provider, the
opportty to conalder varous options
and purchase only those items they
desir
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B. Take no Action

The Comml..ion could choose to take
no action and leeve the curnt Rule
unchanged. In this case, the costs and
benefits cuntly generated by tha Rule
would contiue. The costs of the Rule
are described in the previous section
dlsculSin the benefits of repeal. The
benefits of the Rule ar descrbed In the
previous section disculling the costs 

repeal.

V. Summary and Explanation of Why
the Commission Prop08es to Review the
Rule

The Commission has coneldered the
optiona summaried In Part II of 
analysis. and the costs and benefits of
each The Commsion has concluded.
based nn the unque mandate of f %3.0
of the Rule, that a ruemalng
amendment proceedin leaving all
issues open to question would best
serve the public interest by facitatingfuer exploration of these and an
other nptlons available in determng
whather the Rule should be retained.
amended. or repeaed.

LIt of SuhJacts In 18 CF Par 65
Fueral homes, Prce disclosur.

Trade practices.
8'; dlCtiOD of Ibs ColDssloD.

Emy H. Roc
SlcreIDry.

IFR Doc. fl1ZD1-FU.d 5-27-1: 8:4. sm)
8I CO .710..

..-
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Proposed Rules Federal Re;;5!f;r

Vo!. 53. No. 231

ThursJa)o' , Deccmber 1. 19118

This ..ction 01 tho FEDE!1AL REGISTER
contains notices to to publM: or the

proposed $suance of rules and
regulations, The purpose of these notces
is to give Interested pens In
oppounty 10 parocipte in II rue
making pr to the adopli of th 
rule$.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 124

MeelJngs on the Busines Opportunit
Development Reform Act of 19B5

AGENCY: Small Business Administrtion.

ACTON: Notlce of ;JUblic meetings.

SUMMARY: The Busines. Opportuity
Development Reform Act of 198, Pub. L.
10056, requie. the Small Bu.ines.
Admini.tration (SBA) to bold public
meeting. on the nature and extent of
reguations implementing the AcL Ths
notice advies the public that SB wil
hold such meetis on December 9th
and 19th 198, in San Fracisco,
Caliorna. and Wasblnon DC.
respectively.
DATES: Friday, December 9, 198:

Monday. December 19. 1988
ADORESS:
Federal Budi, 450 Colden Gate

Avenue, 19t Floor Ceremo;1j 

Courom. San Francisco. CA 94102,
9:00 a,m. to 4:00 p.

Departental Auditorium, between 12th
Ik 14th Strets, on CO!\:itution
Avenue, NW. Washinton. DC 2007.
9:00 e.m. 10 4:00 p.m.

FOR FURTER INFORMATION CONACT
Milton Wilson. Jr,. U.S. Small Business
Admistrstion, 1441 L Strel, NW"
Room 802. Washiton. DC 2016,
telephone-202) 653-26-
SUPLEMENTARV INFORMAnolC The
Busines. Opportunity Development
Reform Act of 1988. Pub. !. 1

requires 5BA to bold meetings to
ascertain public comment on the nature
and extent of regulations needed to
implement the Act. 58A wil bold two
luch meetigs in compliance with the
AcL The first meeting wil be on Friday.
December 0, 1988 in San Francisco.
Celifomie (see ADDRES line). The
second meeting will be on Monday,
December 19, 1988, In Washington, DC
(see ADDRESS line). Both meetings wil

be chaired by Joseph O. Montee,
Associate Admini&:rator for Minority

Smell Busin.ss end Capital Ownersbip
Developmenl.

The purpose of this Acl ts to:
1, Affirm that the Capital Owership

Development Program and the seclion
81a) authority shall be used exclusively
ror busine.. development puroses to
help small businesses owned and
contrlled by the socially and
economicaliy disadvantaged to compele
on an equal basis in the maintream of
the American economy;

2, Affir tbat the measure of success
of the Capital Ownership Development
Prgrem, and the section 8(aJ authority,
shail be the "umber of competitive firms
Loat exil the program without bein
unreasonably reliant on section 8(e)
contrects and that ar able to compete
on en equal basis in the meinstram of
the American economy;

3, Enur that progr benefits accre
to individuals wbo are both socially and
economicaUy disadvantaged;

4. Incrase the number of small
busine..es owned and contrlled by
sucb individual fr whch tha United
Stat.. may puase equipment,
products and serces. includin

constrction work; and
. 5. Ensur integty. competence and

efficiency in the adminstration of
business development servce and the
Federel contrcti opportuties made
available to eligible small businesses.

Interested persons wi be given 
reasonable tie for an oral presentation

end mal' submit written slatements of

Iheir presentations in advence, If they
wish. If a larse number of partcipants
desir to make statements a tie
limitation on each prsentalJon may be
imposed.

In order thet appropriate
alTangements can be made. those

wishing to perticipate ahould notify
Millon Wilson.lr. (see ADDRESS line) In
wrti at least the days prior to the
heering, Cameras. rood and beverage.
are prohibited in-1be San Frencisco
bearing, and all participants must pass
through courl.ecuty.

Persons nol able to attend either
meeting should submillhetr comments
10 Millon Wilson. lr" (see ADDRESS line)
by January 3. 1989.

Dnled: NO\lernber J. 100.
)lJe. Abdor.
Ad.7mislrlor.
1m Doc, 6&61S FIled 11 6,45 am)
"LUNG CO I0W,..
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FEDERAL TRADE COMMISSION

18 CFR Part 453

Mandatory Review 01 the Funeral
Industr Practices Trade RegulaUon
Rule

AGENCV: Federal Trade Commission.

ACTION: AddHional public hearng
scheduled for Washingon, DC.

SUMMARV: On May 31, 1988, the
Commission publisbed i. the Federa
Register (53 FR 19664) its Notice of
Proposed RuJeC1ak for its mandatory
re,' lew of the Funeral Industr Practices
trade regulation rule, The Notice
announcsd that hearings on the rule
would be held in Wasbington, DC.
commencig on November 7, 198. in
Chicago, DIinoi.. commenci on
December 5, 1988. and in San Frcisco.
California, commencin on Januar 9.
1989. The Prsiding Officer bas now
scheduled an additional heari to
commence in Washgton, DC. on

January 17. 198.
DATES: The public beari wil
commence in Washington, DC. at 9:30

m. on Januery 17. 1969, in Reom 332,
Federal Trade Conii"ion Buildi, at
8th Strt and Fennylvania Avenue.
NWoo Washigton. DC. Prpared
stetements of witnesses and exhiblts,
any. must be submited on or berore
December 9. 191.
ACDRES Prepared slatements and
exhibits should be sent to Henr B.
Cabell. Presiding Offcer, Room 319.
Federal Trade Commission, 6th and
Pennsylvania. venue, NW..
Washi, DC 2058.
FOR FURTER INFORMATION CONTACT
Henry B. CabeU, Prsidi Offcer, Room
319, FederaJ Trade Commission. 6th and
Pennsylvania Avenue. NW.,
Washington. DC 205. telepbone
nu",ber: 20z-26-642.
SUPPLEMENARV INFORMATIN: On May
61. 198 the Commssion published its
Notice of Proposed RuJemaking in the
Federal Register (53 FR 198) for its
mandatory review of the Funeral
Industry Practices trade regulation rule.
Th. notice included a schedule of dates

"nJ places of puLlic he.nn.s to be beld
in the prcceeJing.

prcscn!iltives of Ihe Commission
sl.'ff hs\' e requested the Presiding
O;ficp,r to fic:heJule I1n adcitional
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hearing commencing on junuBry 17, 1909
In W.,hmglon. DC, for Ihe purpo,c 01
receiYing testimony from two expert
witne,se, who were uneble 10 te,tily In
the three previous hearings. Counsel lor
Nalional Selecled Morticians and
counsel for the National Funeral
Direclors Association supported this
requeat. In eddition. counsel lor the
American Association of Retired
Persons hes asked that an expert
witness be pennitted to testify at this
additional hearing on its behalf. The
Presiding Offcer has detennined that
the testimony of these witnesses. which
Is concerned with the substantial
economic issues In the proceeding. to be
of particular importanca.

Accordingly. the request of the staff
for an additional hearing has been
granted and the Presiding Officer has
scheduled an addition.1 public hearing
to commence at 9:30 a.m. on January 17.
1989 in Room 332. Federal Trada
Commission Buildi. The only
witnesses permtted to testify at this
hearg wil be: Dr. Bur F. Bamow. Dr.
Timothy P. Danie and Dr. Fred S.
McChesney. Their respective prepared
statements and accompanying exhbits
must be fied with the Presidin Offcer
on or before December 9. 1988

LIt of SubJacts In 16 CFR Par 453
Funeral homes. Prce disclosure.

Trade practices.
Henr D. Caben.
Prsiding Officer.
(F Doc. 8&2'638 ,lied 8:45 am)

'BfWNG CODlI7SOI'"

DEPARTMENT OF THE TREASURY

31 CFR Part 103

Reopening of Comment Period on
Bank SecreCY Act Regulations

AGENCY Deparental Offces.
Treasur.
ACTON: Prposed rule; reopenig of
comment period.

SUMMAY: A notica that Treasur was
reopenlng the comment period on the
Prposed Amendments to Ihe Ban
Secrecy Act Regarding Reporting and
Racordkeeping Requirements by
Casinos, published in the Federa
Regiter on August 18. 1986 (53 FR
31370) (corrections published August 24.
1968 (53 FR 32323)). to November 14.
1968. was announced In the Federal
Reglater on October 28. 1968 (53 FR

43736). In response 10 requests to extend
lurther tho time for public communt.
notice is hereby given that Treasury 18

again reopening Ihe comment period.

DATE: Comment, wil be accepted

through December 14, 1988.
ADDRESS; Address wrillen comments to:
Amy G. Rudnick, Director. Omce of
Financial Enforcement. Omca of the
Assistanl Secretary (Enforcemenl),

Depariment of the Treasur. Room 4320.

1500 Pennsylvania Ave.. NW...
Washinton, DC 2022.

FOR FURTER INFORMAnON CONTACT:

John M. Zoscsk, 'r" Attorney-Adviser.
Ocnce of the Assistant General Counsel
(Enforcement), Room 200. 1500
Pennsylvania Ave.. NW.. Washington.
DC 20220, (202) 566914.

Date: November 18. 1988.
'ohn P. Simpso..
Actina Assistant Secretary (Enforcement).
(FR Doc. 8&13 Filed 11-3o.: 8:45 amJ
IIWNa CODE 6I1o.ZHl

VETERAS ADMINISTRTION

38 CFR Part 3

Claims Based on Exoau to Ionizing
Radlstion and Herblcldea Containing
Dioxin

AGENCY Veterans Admitration.
ACTON: Prposed regula\fons.

SUMMARY: The Veteras Admlnstra\fon

IV A) ts proposing to amend its
adjudication reguations concerning
diseases considered to be "radiogenic'
These amendments ar ecessary to
implement recommendallon by the
Veter' Adviory Commttee on
Envinmental Hazds. The Intended
effect of these amendments is to extend
the po.slble en\fllementta
compenaaUon for veterena with
disabIliUe. c1a1msd to have been the
result of exposur to ioni radiaUon
In serice. We also propose 10 clari
the other provisions under which servca
connecUon msy be estabUshed for injur

or disaa.e claimed to be the result of
exposura 10 Ioni radiaton or to
herbicides contalnng dioxi dur
.ervca In the Republic of Vietnam.

DATU Coents must be received on
or before Jsnuary 3. 1989. Comments
will be evallable for pubUc inpection
unti Januar 10.198. These chanes
are proposed to be effec\fve 30 days
afler the date of publication of the final
rule.
AOOREsaea: Interested persons are
invited to submit wrillen coments.
suggestions, or objections regarding
theae changes to Ihe Administralor of
Veterans AC!airs (271A). Veterans
Administration, 810 Vannont Avenue
NW.. Washington. DC 20420. All written
i:ommenta received wil be available for
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puuJic inspection only in the Veterans
Servlccs Unit. room 132. at the above
address and onlybetweon the hour. of
8:00 a.m. and 4:30 p.m. Monday through
Friday (excepl holidays) until Januory
10. 1968.

FOR FURTIIR INFORMATION CONTACT
Robert M. White, Chiel. RegulaHons
Siaff, Compensotion and Pension
Service. Department of Veterans
Benefits. (202) 233-3005.

SUPPlMENTARY INFORMAnON: The
Veterans ' Dioxin and Radiation
Exposur Compensation Standards Act.
Pub. L. 9&-2. required the VA to
promulate regulatio s for the
adjudication of compensation cleims In
which disabilities or deaths 01 veterans
are alleged to be the result 01 In-servce
exposure to ionizing radiation or
herbicides containing dioxin. II also
requied thai the regulations be based
on sound scientific and medical
evidence. To assist the VA In its effort,
the law mandated the establishment of
the Veterana ' Advisory Committee on
Environmental Ha.ards.
The Advisory Committee has

recommended that a posterior
subcapsular cataracts and non.
malinant thyroid nodular disease be
considered "radiogen!c" and that the
gender restrction regarding breast
cancer be deleted. They also
recommende(the manifestation periods
for celaracls and th)'1old disease and
that the \fme restrction for the
manifesta\fon of leukemia be deleted.

We prpose to Implement these
recommendations by appropriately
amending 36 er 3.31b(2) snd (b)(4).
is to be noted that the Advisory
Co:nllee stited that In order to
warrant 8 causal relationship between
exposure to ionig radiation and the
developrient cf opacities of the lens. the
radiation dose would hsve to be stleast
200 rads. The dosage is one 01 the
factors for consideration In claims based
on radiation exposur (38 CFR

31b(e)(1)). We also propose to add. in
parentheses. the tenn "lymphocytic" for
chronic lymphatic leukemia 88 it is the
preferred medical tenn.

We also propose to amend 38 CFR
311b(h) and 36 CF 3.3110(g) to specify

that the other provisions under which
service conneclion may be established
for lnjury or disease clsimed to be the
result of exposure to ionizing radiation
or 10 herbicides ccntllining dioxin during
8ervlce in the Republic of Vietnam.
respectively. ere those governing direct
sen.'ice connecllon. service connection
by aggravation. or presumplive seMCO
connection.
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Information Division. Ajr TruHic

OpCrn!lOnS ServIce. F al Aviulion
AdminislrBtlon. 00 IndE' eudrnce
Avenue, SW" Washinton. DC 20591:
lelephone: (202) 2fi 253,

5UPPLEMEHTARY INFORMATION:

CommeDt Invited

Interested parties ate invited to

participate in this proposed rule making
by submitti such written dat.. viewi.
or argument' as ti,ey may de,ir.
Comments that provide the faclual b.lis
supporting the views and suggestions
pra,ented are particularl)' helpful in
developing rea,oned regulatory
decisions on the proposal. Ccmments
are specifcally im':!ed OD the overall

regulatory, aeronautica, ecoDomic and
energ a'pects of the propo,al. Send
comments on envionmental and land
use aspects to: Ron Boucher.
Environmental Coordinator. Attn'
AFZI-DEIi, Fori A.P, HilL Bowling
Green. VA 22427-500.
Communcations should identi the

airspace docket and be submitted in
trplicate to the addr.s lis led above.
Commenlers wihing the FAA to
acknowledge receipt of Ihe;: commentl
on this nutice must suomH with :.OSl"
comments a sp.lf-add:c!;sed. st.::rnped
postcard on which the. following
statement is made: "Comments 10
A;rlpace Dccket No. B&-AE-4," The
postcard will be dete/time stomped e"d
returned to the commenter. Ail
communications received before the
specified closing date for commentl wil
be con.ldered before tnk action on
the proposed rue. The proposal
conteined In ,thi. notice may be r.houged
in the light of comments 'eceh' ed. ,
comments submi! d wi! be U\"tihi!, Ip.

for examination In the Rules Docket
both before and after Ihe closinS date
for commenl', A report summarizing
each substantive public contact with
FAA persoMel concemed with this
rulemaJang "il be med in the docket

Avalehiltyof NPP_\t'

An)' porson ma)' obtain a copy of thi.
Notice of Prosed Rulemaking (NPRMI
by submitting a requertlo the Federal

Aviation Administration, OffiCt of
Public Affairs, Attention: Public Inquiry
Conler, APA-230, 80 Indepen ence
Avenue, SW" Wa,hington, DC 20591. or
by callng (202) ZB7-34&
Communicatians mus1 identify the
nutice number of chis NPRM. Persons
intt'fcsted in being ptBct.od on b moiling
I:st for folure r-PRM' s shuuld also
request H ropy of Advisory Circular No.

11-2 which dMcribell the applicutiun
I\rm:edurc.

The Pro""8dl

The FAA isconsiucring on
iimendment 10 Part 73 of Ihe Federal
Avietio!1 Regulations (14 crn Pert 73) 10

increase Ihe size of Restricted Area R-
6601 by approximately 2 mile, 10 the
northesstBnd about % mile to HIe
soulhwe.t. Ths enlarement is needed
to permit more effective utilizalion of
terrain and installetion .faciltios and to
provide increased trainin opportities
in e'tablishi mortar and artillry firing
po,itions during advanca and retr03rade
operetions. All additional land to ba
incorporated into R-611s owned by
Fori A.P. Hil in addi oD. the
amendment would re,' ise the controllin
agency assigned for R... Section
7366 of Part 73 of the Federal Aviation
Regulations was republIshed in
Handbook 74,00.6D daled Januar;' 4,
1988.

The FAA has determned that ths
proposed. regulation only invoh'es an
established body of technical
reguations for which frequent and
routine amendments are necessary 10
keep them op.,ationaly curenl. It.
therefore-l) is not a .'Major rule
under Executive Order 122, (2) is not.

nHiQUt rule" under DOT Re8ulatory
Policies and PIocedure. (44 rn 11034;

February 26, 19,9), and (3) does not
warrBJt preparation of a reg.tory
8valu.tion as the anticipated Impact i.
so minimal. Since this is a roul'.ne matter
tha t wil only afect air traffic
procedurs and ai naviation. it il
ce."Ilfied that thi rule. when
prolrulgated, wil nol bave a significant
eco a.c im ct on B :;LibstBntiiJ

' of ! tll er.W1Cis under :ha
crik';. of the Regulatory f1exib.lity Act.

Ust of Subject. in 14 CI' P4f :'
Al'ietion safely, Reltrcled are.s.

The Proposed Amendnn'

Aocordingly. pursuant to the .u:horit
deleguted 10 me. Ihe Federal Aviation
Administration propus.. to amend Pari
73 of the Federal Aviation Regula:lons
(14 CFR Part 73) as followl:

PART 73-SPECIAL USE AIR!)ACE

1. The authortl)' citation for PAri 73 .
conlinuES to read as rollows:

Authurlty: 4.U$.C. 130.). IJ541.0. 150,
15:2. E.'\ecuti\' f! Order 108.14; 49i U.s.C. llMt
(Ren!tp.d Pub. L. 9'-449. l;lnURry '1:!. "lygaJ; 14
eFR 11.00,

073.66 IAmendedl

2. 73,66 is umended tiS Iullow
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R-61 fort A.P. Hill. V-,' I.\mendedl
By rf'mo\' Ir.g thE' ;:res t u"\ln( arte! IInd

controlii1\H' agcncy anrl.uu t!U ;n8 thl!
following
Bou:tc!. De innins alia!. J!fO'i' 7- N..

long. 77'18' 45. W. ; thence al(1(1g U,
l-is.hwoy 301: to lal. 38.Oif4S" N" 10:18.

1:' . W.; thence along U.S, Highwl.Y Ji';
10 I..!. 3r;"07' SO. N.. lang. 77"08'30. W.: to la1.

i'0. r\., long, 71'09' 06- W. to lal.
3S'

()'

,0. N" 10r.8. "'10' 20' W. : to lot:
3S.0:r:Jz"' N., Ions. 77095. W.: to lut,
38.0:' 2:. N.. lonl:. 7111'40. W.; to Iftt
38. 30. N.. lon8. 71" 14' .0. W. ; to lat.
38' 01'50. N., I ns. 77" '16' 08" W.; to lat.
3S' 02' lS' N" long. 71' 04. W. : 10 lat.
38"OZ' 0I0" :\., 10118. 77' 19' 00' 

\".

thence to the
poir.: begin!l;ng.

Cor, ;ic, ;!int; as'fr. l. f: A Ri(;r. t'rd ATCT.
IsSUf:d in WBshini!to:\. DC, OI1 D -rber 2'1,

1988
Harld W. Decker.

Manaier, Aip:Jce-R hs i..nd ."f;. !)":Q!i j;;cl
InfoT.'i.fion D;' .isjon.
(rn Doc. 8&29894 FUed 12- 8: 8.'5 .ml
811.UHG COD! 4110-t)o

FEDERlL TRADE COMMISSION

16 CFR Part 453

Mandatory Review 01 \Ie Funeral
Industry PractI Trade Re;u!alion
Rule

ADENCY: Federal Trade Commission.

ACTION: Rescheduling of Ihe additione!
public bearing !n-Wa,higton, DC.

SUMMARY: On December 1. 196. the
Presidig Offcer P'bli.hed In the
Federal Regtcr (53 FR 550) an
announcement that an addition..l puhlic
kp.;'J: would bn belel on january 17
1909. i" Washlnglon. DC:. Tho Pre,jding
orfkr has now re!::cdt.J!d thut
heerin to cO:;men... on February 3.
1969.

DATE: The1nlic heari "ill
cOlT.m.nce in Washin1lcn, DC, ,,, 9:30

m. nn February 3, 19B9. In Room 332,
Fedr.ra1 Trade COlT.:i"ion Building. 6th
ana P :msyl\"s.nja Avenue N'.,
WaM,n4!ton, DC.

FOR FU ER INFORMATION CONTACT
lienry S. Cabell, Presiding Offir.er, Ruom
31., Fl'd.ral Trade Commis,ion, Blh .nd
Penns I'iania Aven:Je NW.. Washington.
DC 0580. telephone number: 202-326-
:1642.

SUPOLEMENTARY INFORMATION: On
Dp......ber 1. 1908, the Presiding Offcer
poblishing in th. Federal Regisler (53 FR

4B!j50! ,In Dnnouncem nl that an
addiW!lUd puhlic heariul- wOL:kl be held
on Jbnu ry 17 1909, for the purpose of

cel\"n testimony upon subshmtiRJ

rr.unnnnc issucs I':om IhIP. ex!),"rt
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",i!.' St:9. Dr. nur! F, namov-, l1r
TIIHuthv p, Uunit:!. find Dr, frp, 1 S

M"Cht: snpy,
hi urdcr to occommodltte hI! r'C Jrp.

w:tnr.'se!l whu requestr.d an oi'portunily
to tl!lIrify 81lhe San Franclsr:o,
California hearing, It he!' br.en nt:cp sary
to extend that hearinR through January

18. 1969, For lhit! re8&On. the Prt' id!nR
Dffcrr hag rescheduled (he uJditionnJ
W05hington. DC henTlng to commence
on February 3. 10D9. ani)' the wilnCISCIi
nOJmeu ubove wil be permilted to

le.lify.

LI.I 01 SubJewlD 16 CrR Pori 45

Funeral homes. Prr,e disclosu;e.
Trade practices.
Henr B. CflbeU,
Presiding Officer,

IFR Doc. 8829 Filed 12-2508; 8:-45 amJ
81UJMO COD! '7'501'"

DEPARTMENT OF LABOR

Mine S.Jfeiy and Hearth AdmlnJ::lration

30 CFR Part SO

Nalificatlan, Inv..ligatlan. Reports
and Recard. al ACCidents, InJu,'es
IIne..... Emplayment, end COBI
Produclicn In Mine.

AQENCY: Mine Safety and hp.Jilth
Administrtion, Labor.

ACTION: Advance notice Df proposed

rulemaking Extension of comment
period.

SUMMARV: The Mine Safety and Health

Administration (MSHA) is extending the
period for public cemment regarding the
Agency s advance notice of proposed
ruomang (A.""PRM lor 30 CP Pari 50
which requires mine opefiton to

investigate mine accidents and iDjures;
report mie accidents irjuriea ilnesses,
e:npioymenl. md coal prccu:tiot-.: and
mllintai., copies of L"ese reports.
DATE: Written cmnments m\!st be
received on or before February 17. 1989,

ADDRESS: Send CQC:'.'!enh to Pti!rh;ia W.
Snn y, C tar. offce oi S:anclcirdi,
Regt:hstions. Bnd Variancc,S. MSHA.
4015 Wilson Boulevard. Arlington,
Virginia 2:::03.
FOR FURTHER INFRMATIOfi CONTACT:

Patri.:ia. W. Sih, . Director. OtIt:e of
Standards, Regulations. a."1d VaMimr.r.,.

1"(3) 235-1910.
SUPPLEMENTARY INFORMATION: On
:\o\' mbl;r 14. 1988 MSJ-A publisheu an
t\!\PRM in the Federai Register (53 FR

78) on 30 CF Part 50 wbith sets
forth investigation. reccrdkecpina. and
reporting requirements. Mine operulofB
,r(' required to in\'c:itigalcl'sc:h IIccidc!11

un, ! OCCUPi.\lOw;ll inlu \': rr pI3! ciH,

fLrrlllenl. !Jttu!'I', la, :HJlln:Clry or
'.lL.r !putiunDI jHnL s to M511i\ unu
n!.!lnldln rec;,Irds of Cilr.h ac;c;Il.l.ml und-
Invcsti;:i.linn report, The mine opf:ra!or
mU!it HJSoJ :.ubmit empluymcnl anti cOill
produr:liun dRta. Thi!i informl1110n IS

useu by MSJ IA and the mining

cOITJnu.ity to identify saf(:ty and health
pruulerns tind injury trends. MSliA also
USt:! this information to dclcnninc
rwtJonnllatahty and injury incidence
rates of th mining industry.
The A- 'PRM stated that the comment

period would remain open untU January
1J. 19D9. Ie response to request, from
Ihl! mining cf)mrnuni y. MSHA is
exle n& HIP. comment period to

bn:ary 17, l . AU interesIL:d pi1rti
ere encouraged to submit comment.
poior to this date.

Date: Di!cmber 2Z 1988,

David C. O'Nea.
istant SI!CfPlary for M! Safet;' and

Htm/lh.
!m Due 35;:9922 Fi!i'd 1:- !!: 8;45 .1T:.

1I' LINn COCE U10-4;..

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

IFRL-349HI

De8lgnaUan of Areas lar Air Quality
Planning Purposes Attinment Status
OE$lgnallonli I1lnola

AGENCY: U.S. Environmentu! Prolectio:!
Agcnc)' (U5EPAJ.
ACTION: Prcposed rule.

SUMMARV: On January 'C. 1983, Ihe
HJinai. Envirnmenta) Prtection
Agency llEA) Itbmltted e requeS! lor
KHne and DuPagf! Counties to 

rcdcsigr.Bted under section 107(d) of the
an Air Act frm nonattajnmen! to

aHainment for the ozone ftational
emblent air quality standard. (!\MQS).
ThIS reouest was basl! on a lack of

r.onitored \;::Jatic:ns of the CZOM
stcnda:rl in these counties. tJSEPA'
June 12. 1984148 FR 4!I2J. final
rulemaking rejected the Stafe s request
to redesi:t!l3!e Kane and DuPngc
Counties. lEPA and Ilinois State
Chamber of Commerce petitioned for
re\'iew of USEPA' s action before the
United States Court of Appeals for t.'1e

Se\' enth Circuit. In its November 4; 19&.1)
opinion in Illinois Stale Chamber of
Comm.rce 

". 

USEPA. 775 F.2d 1141 (7th
Cir, H)B5j. the courl remanci d the
ru!emaking to USEPA. calling for a
clarification of the basis (In whir.h

USEPA dis4Ipprovt'd the request ft:r

324

rLJ" 'J.l1il!i n (1f "line un!! UUPSR,C
Cc.'

:' 

I"S. 
1 r..G.J rl.lcmukmg cJ,mfu::s USEPl\'

OW;1l' rl'dcsi nlJ liun po.!c;y Hnd
Ui:ilOunr. I;S USEPA' 8 pmposed
n.lf:;l"LkJ!l acllon. which uguin wuuld
rcjt:::t The Slat!!, rcqut!sl to redp.!I\&r1atc
f,,In! unJ DuPagc Counties lu
a!:.::n!'wnt for uzone.
DATE; Comments on this rl!vi icm and (.n
the roposcu USEPA Rction must be
rf&'clved by January 30. 1980.
ADDRESSES: Copies of the redesignntion
requ st, tcthnical support documents
Bnd the supportins air quality datdare
iH' ailablc at the following audre ses:

S, Envir(lnrr'!n gl Prote::tlon . r:c..,
sion V, Air and Radiatiun nianc

23U South Dearborn Street. Chicago.
L;;nQis 

Wmci:J Emdronm ntEil Prot ction
!!mcy. Division of Air PoUulion

COi.tIol, :w Churchil Road.
5?"ngneld. Illinois 62706.
Cr:r t:n th:s j::.oposl;d : u!t.

s!-. c..jd be Qcidr(";s d tJ:
Cii!"Y Guh,zi;;n, Chief, RE!gullltor)'

Ar!al 'sis SeeHor., Air sr. ci Radialion
Branch (,;AR.26). u.s. Em'lronmentill
Protection Agency. Region V. 230

iJ!h Dearborn Stret. Chicago.
I!jj:-ois 60604.

FOR FURTER INFORMATION CONTACT:
Randolph 0, Cano, Ai and Radiation

Ersr.ch (5AR-26). U.S. Environmental
P:otection Agency, Region V. Chicag.
r;anois 60, (312) 88&-36.
SUPPLEMENARY INFORMATION:

I. Introduction

A. History

1.ndcr section l07(d) of the Clean Air
A::t (Act). the Adrinislr8 or of USEPA
r.as promulgated the NAAQS attainment
s:a:us for each area of ever)' State, See.

J" 43 FR 8952 (March 3. 1978) and 43
rR ;600 (October 5. 197B). A. part 01

that promulgation EPA promulgated
llHr.ois ' Initial reQu€!st to designate Kane
and DuPage Counties as nom.:tainment
fo, o,one 43 FR B B998-9 (M."h 3.
1978) In acco \\ith sccHc:1

lG7(d)(5) af the Act, an January 'C. 198.
the Illinois Environmenta! Prtection

ency (!EPA) subm1ttcd an ozone
red sig!ation qucst fo. a number of
co:.m:ies in llino:s. Among those for
which Illinois sought redesignation to
at:&:nmcnt for ozone were Kane ar.d
DuPuge Counties (the Counties). This
reqU!! 1 was based on a lack of
monitored ozone standard \' ioI3tions in
tr.esc counties.

SEPA originulJ)' found the
redesignation request for Kane ilnd
Di:P.Jge 10 be unJr.eptuble bet;iiU , (1)



('l foll""llg has be reprinte

II CFR Plrt 45.

Fune..J Indultr PrIC Trade
Rigulall Rul

ENCY: Federa Trade Commulon.

I CoiK 0I!h CapiaiL ud tb Dtn an0n, ., ",..n.b: !r ta c-10' . PtbtRtfef ha H-130 8I Sn . hu.Jtua
A",aIM "'"'.. W..hqt DC 

AC1 f'll DDD1Ub.tantJvI
amendmeDL

auYMA Th docent anowu:e, Lbe
Comm..iOD , decllion to luu, . nOD'

IUb.lantive amendment to I fS.10 of
the Fuenllndu.tr Prctice. Trade
ResulaHon Rule (16 er Por 453). ThaI
lection requid that the Commjnion
InHale a ruernaJ proedi 
reviw whethar the FUDera! Rule &bould
remain in effect unchanged or .bawd b.
amended Of repeled. end prnenlJy
requir. that the Commllion make ItJ
fins1 decision on the recommendationa
of thai te\.;ew proceedi elgleen
month. ,ft,r ita initiation. Under thatcunt rna.date. the Commission must
act by November 30, 198. The
amendment rescinds the eigleen.month
tie lit ror fia) Commission icton.
Tbll remo\'a! of O1e Mandated tie l1t
for filil Commssion acUon II neceuar
10 give tbe Commission adequate tie to
comply with the procedural ru1ema.ng
requ.ent. of .ection 18 of the 
ACI (a u.s.c. 57a).

EFCTE DATE MIY s'191
FOR FVER IHFORMAT1N CONTACT
Matthew Da)'aM Ra ouf M. Abdulah
or Richar Kelly. Burau of CoDlumer
PrlecHon, Pedra Trde Cornlllon,
Washon, DC 20. 202&29.
Z0 323Q4. or Z0
auPIEHAIY INORMATI The
CommNlon promw,ated the Fuera
Induatr PrcHcea RuJe 00 Seplembar
24, 198 (41 FR 42J. ond the Rula
beeame fuy erIecUve DD Apri 30. ION
(46 FR 455 (196). 49 FR S& (196)).
The Commllion . dec1ion ID

promulate the Rule W8, .ub.equentJy
afled by the 4t U.s. Cin:l Cour In
Hony So Bryont Co. v. FT. 728 f.2 
cen. de,,ed. 46 U.5.12 (196.
EsaenHaUy. the Funera RuJa requia

fuera provide.. to: (1) Diaclo.. price..
s,.a.lable DptJOIl and other inormation
to coDiume.. In penon and over the
lelepbone: (2) ..ake trthuJ

representatioD. regardng legll and
other requlremenu; (3) permit
consumen 10 ,eJect and purchase only
lhose BOods and Urvcel they desire; (4)
obtain expresl permssion berofl
embalmi the deceased ror a Cee; (5)
refrai frm mi.represenUn the
proteclive aDd preservaUve value or

fueral goo. and .erv ,; and (6)
disclose whelberlhey charge a fee for
alTnsi11 Clsh advance purchasea.

tt.LJt. AL I RADt. I.UMMISS!ON
WASHINGTON. D. C 20560

frm tI Fedral iste of May 5, 1989 - 54 FR 19359-60)
SelioD 45J. 10 of the Rille requi Com:niulon YO'e, 10 amend or tepul

Ihllllhe Commiuion Initiate I !.I" rule. l'lrr wd11hen hlYt la drift and
ruJemak!f' Imendmenl proc.eedlng rour forward 10 lhl" Commiuion II It.lemenl
"leaMi Aller lhe.rrective dale 

01 the Rule. of bui. and puro.e explaining the
Ind fuu \lir. thel the Commiuion . decilion, Tbe Comminicn
Comrrnioa ruc.h I final dec..ion on w1l! then reach II. "fi.1 ded.ion" by
that Imendmenl procndin eigteen vouna1o pubUlh III I(atemenl of baai.
month. aner n. tnHiI!ion. nil and purpole. Any Ichedule forprovision ,Ialel: completion of \be amendment

No lIlef \hID fow YUf" at't" the .ftectivi proedi mu.' take into ICtu.1 aU of
4.1.01 th Nl the CommuJoa ,h.1J theu pOllible declalol\l and proedW'sl
IDtilte I Nlem.ki amrGdtnl pttludina requiment.. beclule the Cornillion
purUlt 10 OD Il(d)(Z)(B) (or tbe FT ca Dollnd dee. not IIW. junclW1
"'IJ to 1V11rm wbelb the rWe lbouJd be presume to know what
amended Of tc.ted n, Cclou recommendations H wi receive nor
fi.1 dtd.ioD OD the recammeDdltioa. of th. what deci.ion 11 wiJ ultimately makePro IbAI. be m.de 1:0 Liler !haD
eial!lD mODth. afer the intiation of the regardin amendment or repeal or the
pro Ru.e. Takns sllthese facton into

sccounL the Commssion hs.On May 9. 198. the CommUIOD determed that iI is impracUcalloaMounced ill decision to intiate the
ruemak amendment proceedi aHempt to teach a "fin.1 deci,ion

mandated b tS3.10 of the Rule. Ind thl important matter by November 30.198the cuent deadline requind by00 May 31, 198 the CommllloD 
t 453.10. The Commssion has futherpubli.bed In the fadera Regl.. II.. delerDed that Ibe proceedin r.l.e.notice of proposed ruemUi to review 

ortant lasuea thai can be resoh.Ibe Funeral Rule (53 fR 198(198)).
The cunt langage on 4S3.10 of the expeditiously without eSlablishJng a
Rule requil that the CommtOD !nue specifc deadline ror Commssion action,

a "fial decision" on the Ind has directed ita staff to act

recommendaUons of ths amendment accordy in completi and

proceedi by November 30. 198 rorwardi Ibe rulemakin record 10 Ibe

eigteen month after ill tntialion.1n Commssion.
order to reach III "fial deciion." the Accordinly. the Commission hat
Commssion must either vote to leave determed to amend I 433.10 by

the Rule in place unchansed and rescindi the time liil for fial
terminate the proceedin or vole to Com.inlon action concern the
repea. or amend the Rule and pubUlh It. ruem.ki amendment proceding to
stalement of baala a.d purse review the Funeral Rule. The
expl its decision lO repeal or Commllion intends to reacb a fialamend. decisJon expdit10usly without
The Corn..lo. bas deterld Ibat ..Iabli.b!a fied .chedule.

eiglee. rnoolba II lnufcie.1 Hme 10 
Usl I SubJec In 1& er Par 453

comply with the proceduraJ ruemaJ
requiment! of .econ 18 of the FT Fueral homes. Prce disclosur.
AcI (15 U.s.c. 57a) lor th. ruemaJ Trade pracHce..
proed. wbicb accrd to lIe! 
bas to dale poe..led I bi Inel 01 16 CF Pa 4531. a..en e 
public pacipation and . volumou. ronowa:

record Whe 10ur-aeU 01 public INDUSTRY
bear. and a rebuttal ptriod ba.. PART 453-FUNER

bee. cornpleled. the procedi baa PRACTCES

several reuid nLemaki ltae. )'et 1. The authority for Part 453 conlin'Je,
to come belore the Commssion caD to re 1 follows:
reach 111 "rlDa! decision.. A .taff report
lumar the ruemak reord and Auth ty See. 5ts) 38 stat. 121 (15 V.

mUi intial recomme1JdatioRi to the 46(8)); 00 .tat.)I. II amended. 81st,.. 54 (5

Corn"lo. wiU be publi,bed laler thI U. c. 5.2).

year. The Prsiding Ofcer . report wi Z. Seclion 453.10 II revised fo read as
then be pubUshed a rew weekl after roHowl:
publicatioD of the staff report fol1owed
by. mandatory sixty-day public 145310 Mandtor ""Iew.
coent period on tbose report. No later O\an four years after the
Shorty thtrtafter. Ilaff wi forwar 111 effective date or this rule. the
,umar or !.e public comments and Commssion ahaB initiate 8 rolemaUng
fial recommendations to the ai1endment proceeding puruant 10
Comm, lon. AI!er Its consideralion or section 18 (d)(ZJCoJ or the FTC Act 10
the record which may include determine whether the rule should be
ptesenlatjon ol oraJlrgent by varioul amended or terminated.
inlere'!e!d parties. the Cornuion wUJ 

B" direction of the Commission.
vote OD the recommendationa the 

DODlld S. ClarkCommuion voles 10 leave the R e
place u.ncha.nged and terminate the 

C!'( 'Qry.

proceeding, II wil have made Its "final IF' Doc. e!10:-;S Fil
9; 8. -t511:j

decision" allhal point. If. however. the IILUHO (' ,7 '-I
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APPENDIX F

INDEX OF WITNESSES AND
HEARING EXHIBITS

Alford, W. T. -- Monument Builders of North
. I-3Tr. 403 .. 464
HX 16 -- Statement with attachm nts

America

Ayres, Rebecca -- AAP
III-7 Tr. 1366 - 1395
HX 108 -- Statement

Barnow, Burt S., Dr. -- AAP
5 Tr. 860 - 974

HX 118 -- Statement
HX 119 -- CV

Barr, Ginger -- State Representative, Kansas
III-7 Tr. 1498 - 1541
HX 112 -- Statement with attachments

Baskin, Jr., T. Grady -- 
III- 1 Tr. 105 - 146
HX 67 -- Statement with attachments
HX 68 -- VCR tape
HX 69 -- Transcript of tape

Bates, Fred L. -- Executive Director, National Selected
Morticians

4 Tr. 647 - 710
HX 27 -- Statement with attachm nts

Bejarno, Mary
III-7 Tr. 1587 - 1605
HX 116 -- Statement

Bell, James M. -- Executive
Wichita

III-1 Tr. 231 - 249
HX 75 -- Statement

..-

Director, Inter-Fai inistries of

Bennett, Michael, Reverend
2 Tr. 327 - 357

HX 14 -- Statement

Berry, Russell L., Ph.
l Tr. 131 - 161

HX 9 -- Statement with attached exhibits
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Biddle, Dr. Perry H.
111-2 Tr. 300 - 349
HX 77 -- Statement
HX 78 -- Book "The Abingdon Funeral- Manual"
HX 79 -- Statement and check payable to Barker Funeral

Home by Dorothy Harris York, Executrix

Blake, John L. -- Memorial Society of Door County, WI, and
2nd Vice President, Continental Association
of Funeral and Memorial Societies

11-5 Tr. 1092 - 1139
HX 64 -- Statement

Botimer, Jack W. -- Botimer
111-6 Tr. 1268 - 1338
HX 106 -- Statement

Family Mortuary

Brownstein, Clifford M. -- Executive Director, Continental
Association of Funeral and Memorial Societies

I Tr. 161 - 214
HX 10 -- Statement with attachments

III-5 Tr.
HX 102 --

-- Continental Association
Memorial Societies

1097 - 1135
Statement

of Funeral andBuchanan, John

Carlson, Lisa
1-3 Tr. 496 - 534
HX 22 -- Statement
HX 22-A -- Book "Caring For Your Own Dead"

Clark, Steve -- Attorney
111-1 Tr. 6 - 46
HX 65 -- Statement

General, State of Arkansas

Colasanto, Diane -- Senior Vice President, Gallup Organization,
AAP

Tr. 47 - 105
-- Statement with attachments

..-

III-
HX 66

Daly, B. David -- American
111-3 Tr. 659 - 711
HX 87 -- Statement

Cemetery Association
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Daniel, Timothy P. -- Bureau of Economics, FTC
2 Tr. 363 - 397
5 Tr. 976 - 1027

HX 15 -- Statement
HX 120 -- Statement
HX 121 -- Letter, dated 1-30-
HX 122 -- Report, February 1989

Dianis, John -- Monument Builders of North America
3 Tr. 403 - 464

III-3 Tr. 491 - 548
HX 16 -- Statement
HX 84 -- Statement with exhibits 1-

Drozda, Joseph -- Gibraltar Mausoleum Corporation
II-4 Tr. 893 - 952
HX 59 -- Statement with attachments
HX 60 -- Administration and Supervision Incurred For

o/s Contractor Installation

E1vig, Paul M. -- Cemetery Board, Department
State of California

III-2 Tr. 393 - 445
HX 82 00 Statement

of Licensing,

Farrow, Larry -- Texas Funeral
III-3 Tr. 549 - 615
HX 85 -- Statement

Service Commission

Flam, Ivan 
III-5 Tr. 1015 - 1024
HX 100 -- Statement

Franzen, Robert W. -- Wisconsin Funeral Directors Association
II-4 Tr. 788 - 828
HX 56 -- Statement
HX 57 -- Wisconsin Funeral Service Consumers Guide

Giesberg, Susan -- National Association of
Administrators

III-5 Tr. 1135 - 1168
HX 103 -- Statement

Cons er Agency

Gill, John W. -- Executive Director, Cemetery Board, Department
of Consumer Affairs, State of California

Tr. 659 - 711
-- Statement
-- Correspondence

III-
HX 88
HX 89
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Graf, Elizabeth Wycoff -- president, George Washington Memorial
Park and Mausoleum

II-3 Tr. 591 - 661
HX 45 -- Statement with attached exhibits

Hahn, Wendell -- President, Federated Funeral Directors of
America

II-3 Tr. 662 - 744
HX 49 -- Statement with attachments
HX 50 -- Hahn additional data
HX 51 -- Chart
HX 52 -- Statistical Supplement for 1987

Heffner, Ernest F. -- Pre-Arrangement Association
4 Tr. 818 - 853

HX 33 -- Statement with attachments

of America

Hennessy, Leo V. -- Hennessy Funeral Homes
II-4 Tr. 953 - 1027
HX 61 -- Statement with attachments
HX 62 -- Suggested Guidelines for the Preparation and

Transportation of Unembalmed Infectious/Contagious
Deceased Cases to a Cemetery/Crematorium

Hocker, William V. -- National
III-7 Tr. 1396 - 1498
HX 111 -- Statement

Funeral Directors Association

Hunter, Fred -- National Selected Morticians
4 Tr. 777 - 818 .

HX 31 -- Statement
HX 32 -- Extract, American Funeral Director Magazine

Hunter, James P. -- Texas
III-3 Tr. 549 - 615
HX 85 -- Statement

Funeral Service Commission

Inman, Robert J. -- Cremation
II-2 Tr. 242 - 282
HX 38 -- Statement

Association of North America

..-

Johnson, Russell B. -- National
4 Tr. 733 - 776

HX 30 -- Statement

Selected Morticians

Jones, Mary Gardiner --
2 Tr. 258 - 280

HX 12 -- Statement

Older Women' s League
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Jones, William S.
III- l Tr. 201 - 230
HX 73 -- Statement
HX 74 -- Policy, "Family

Karklin, Jeanie
3 Tr. 535 - 565

HX 24 -- Statement

Service Life Insurance Company

Keith, Royal -- National Funeral Directors Association
III-7 Tr. 1396 - 1498

Kelsey, Bret -- Cremation Association of
II-2 Tr. 300 - 353
HX 40 -- Statement with attachments

North America

Klein, William C. -- New York State Funeral
Advisory Board

II-5 Tr. 1034 - 1092
HX 63 -- Statement with attachments

Directing

Klugman, David -- California Federation of Memorial and Funeral
Societies

Tr. 922 - 959
-- Statement
-- Brochure
-- Bay Area Memorial Society enrollment form
-- Spread sheet

III-
HX 95
HX 96
HX 97
HX 98

Krause, Jr., Walter F. -- Krause Funeral Home
II-1 Tr. 7 - 54
HX 34 -- Statement with attachments

Kroboth, Alan -- Cremation Association of North America
3 Tr. 465 - 496

HX 17 -- Statement
HX 18 -- Cardboard container
HX 19 -- Black plastic body bag
HX 20 -- White protective plastic pouch

Landrum, Gene, Dr. -- Cremation Association of
II-2 Tr. 283 - 298
HX 39 -- Statement with attachments

..-

North America

Laux, Edward C. -- American Cemetery Association
III-2 Tr. 350 - 392
HX 80 -- Statement with exhibits A through E
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Maronick, Thomas J., Dr. -- Director, Office of Impact
Evaluation, FTC

2 Tr. 280 - 324
HX 13 -- Statement

Mazis, Michael B., Ph. D. -- AARP
III-4 Tr. 809 - 869
HX 91 -- Statement
HX 92 -- "Testimony of Michael B. Mazis Examples of

Discrepancies Between Baseline and Replication
Questions"

McChesney, Fred S., Dr. -- National Selected Morticians and
The National Funeral Directors
Association

5 Tr. 1028 - 1252
HX 123 -- Statement
HX 124 -- CV
HX 125 -- Chart

McFadden, Stephen C. -- AAP
I-l Tr. 96 - 131
HX 8 -- Statement with attachments

Morrison, Douglas.
II-4 Tr. 752 - 788
HX 53 -- Statement

Neel, Harry C. -- Jefferson Memorial Park
3 Tr. 566 - 64

HX 25 -- Statement with attachments

Nelson, Charles E. -- Prearrangement Association
II-2 Tr. 174 - 241
HX 37 -- Statement

of America

Nelson, Thomas C. -- Director, Program Department, AAP
I-1 Tr. 13 - 95
HX 1 -- Statement with attachment 

..-

HX 2 -- Article " It' s Your Choice" Consumer E ation
Program on Funeral Planning

HX 3 -- The Availability of Funeral Price Information By
Phone Report on the First Anniversary Funeral Rule
Survey by AAP volunteers, April 30, 1985

HX 4 -- AAP News Release, April 30, 1985
HX 5 -- FTC Comment on Behalf of the Cremation Association

of North America in Response to the Advance Notice
of Proposed Rulemaking

HX 6 -- AAP "CNN Special Assignment Videotape - Funeral
Home Swindle 10/88"

HX 7 -- Transcript of Exhibit No.

Nilsen, Morris -- National Funeral Directors Association
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111- 7 Tr. 1396 - 1498

Norrgard, Lee E. -- AARP
111-4 Tr. 907 - 920
HX 94 -- Statement with attachments

Peebles, L. E. -- Tolleson Mortuary
111-7 Tr. 1550 - 1587
HX 114 -- Statement with attachments

perguson, Dee C. -- President, peoples
111-6 Tr. 1174 - 1220
HX 104 -- Statement with exhibits

Memorial Association

purdy, Ellsworth D. -- Cremation
111- 1 Tr. 147 - 200
HX 70 -- Statement
HX 71 -- poster
HX 72 -- picture

Association of North America

Radovich, Duke -- pre-arrangement Association of America
111-5 Tr. 1024 - 1097
HX 101 -- Statement with attachments

Rex, Don -- Monument Builders of North America
3 Tr. 403 - 464

Revely, James E., D.
111-4 Tr. 870 - 906
HX 93 -- Statement

Roper, Charles H. -- National Selected Morticians
4 Tr. 711 - 732

HX 29 -- Statement with attachments

Rouillard, Shelley -- Senior program Director, California
Legal Assistance Foundation

111-6 Tr. 1338 - 1357
HX 107 -- Statement

Rural

..-

Rudolph, Laurance -- Continental Association of Funeral MemorialSocieties
1 Tr. 214 - 252

HX 11 -- Statement with attachments

Schwarcz, George -- Opinion
111- r. 445 - 484
HX 83 -- Report

Centers of America, Inc. for FTC
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Showal ter, Paul
11- 1 Tr. 100 - 168
HX 36 -- Statement

Simms, W. Timothy -- National
11-3 Tr. 445 - 511
HX 42 -- Statement

Funeral Directors Association

Snyder, Harry -- West Coast
111-6 Tr. 1220 - 1267
HX 105 -- Statement

Director, Consumers Union

Sommer, Robert, Ph. D. -- Professor, Director,
Research, University
Davis

Center for Consumer
of California -

111- 3 Tr. 616 - 658
HX 86 -- Statement w th attachments

Soulas, Fred B. -- AAP
111-2 Tr. 255 - 300
HX 76 -- Statement

Springer, Jack -- Executive Director, Cremation
North America

11-2 Tr. 300 - 353
HX 40 -- Statement with attachments

Association of

Starks, Robert L. -- Pre-arrangement Association
11-2 Tr. 354 - 437
HX 41 -- Statement with attachments

of America

Teck, Thomas N. -- Sales Manager, Cadillac
11-4 Tr. 829 - 892
HX 58 -- Statement with attachments

Memorial East

Topinka, Judy
II-1 Tr.
HX 35 --

Baar, Senator,
54 - 97
Statement with

State of Illinois

attachments

Wasielewski, Henry, Reverend
111-7 Tr. 1606 - 1654
HX 117 -- Statement with attachments

Watkins, Jr., James E. -- American Cemetery
111-3 Tr. 743 - 803
HX 90 -- Statement with attachments

Association

Wehman, Richard H. -- National Funeral Directors
11- 3 Tr. 566 - 591
HX 44 -- Statement with attached exhibits

Association

Wertheimer, Barbara M. -- National Academy for Elderly Lawyers
111-4 Tr. 960 - 1009
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HX 99 -- Statement

Willis Julia -- Director of Volunteer - Services 

of the Valley
III-7 Tr. 1542 - 1550
HX 113 -- Statement with attachments

Hospice

Yurs Richard
II-3 Tr.
HX 43 --

-- National
512 - 565
Statement

Funeral Directors Association
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