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S Before the L EERE R
FEDERAL TRADE COMMISSION SRR
WASHINGTON DC 20580 IR

- In the Matter of B

Sy
: Final Amended Telemarketmg )... File No. R411001 =
- Sales Rule v - D B ‘ L
)

B REQUEST FOR STAY

The Amencan Teleserv1ces Assocratlon (‘ATA”), on behalf of 1ts .

: v'members, hereby requests the FTC to stay the March 31 2003 eﬁ'ectlve date of the o

Amended Telemarketmg Sales Rule (“Amended TSR”) 16 c FR. §§ 3104 et seq., .

pendmg ]udlcml rev1ew of the Amended TSR At the very least 1t is 1mperat1ve that |

the FTC postpone the March 31 2003 effectwe date unt11 the FCC has ﬁmshed ! R

rev:tewmg 1ts-regulat10ns under the Telephone Consumer Protectlon Act- (‘TCPA”)

See in the Matter of Rules and Regulatwns Implementzng the Telephone Consumer SR

S Protectron Act of 1991 17 FCC Rcd 17459 (Sept 18 2002)

The FTC has taken the lead in- dev131ng a new federal regulatory;. :

' scheme to. govern telemarketmg practlces by adoptmg 1ts Amended TSR However, : S

-'the FCC and state authontres must act before the F’I‘C’s plan can be fu]ly‘l: S

implemented If the FTC s rules are glven 1mmed1ate eﬂ'ect telemarketers Wlll be -

.forced to make fundamental and costly system upgrades to comply W1th an'ff o

adchtronal and as yet mcomplete layer of changmg and/or conﬂlctmg regulatlons_ o

that may. ultimately be '1nvahdated. : Therefore,‘ prudence counsels the FTC to stay




.’_

-]_the effectwe date of the Amended TSR until all necessary components of thef o

‘: ) regulatory structure are in place and its legahty can be rev1ewed

S A IMMEDIATE IMPLEMENTATION OF THE AMENDED TSR WOULD ;_t_ L
| IRREPARABLY HARM ATA’S MEMBERS SRR R

The FTC has taken the ﬁrst step towards estabhshmg a natlonal _I S , ]‘:"
'framework for regulatmg telemarketmg practlces by substantlally amendmg 1ts o
: -, Telemarketmg Sales Rule As the FTC recogmzes the plan it has concelved cannot S

"~ be fully lmplemented Wlthout 31gmﬁcant mter-agency coordmatlon and "

l:;‘i-“harmomzatlon of state telemarketmg regulatlons See Statement of Bas1s and,_;. :.
Purpose and Fmal Amended Telemarketmg Sales Rule 68 Fed Reg 4580 4631 »l?:' N
4638 4641 (Jan 29, 2003) However ‘many of the FTC s regulatlons are scheduled BE
to become effectlve on March ‘31, before the necessary coordmatlon and :'_ " o
-“harmomzatlon W111 be achleved Among the regulatlons scheduled to take eﬂ'ect.'; ;
on March 31, are restrictions on the use of pred1ct1ve d.lalers new dlsclosure D
'obhgatlons rules governmg unselhng transactrons and amendments extendmg;

‘ many of the rule s requlrements to reach chantable sohcltatlons To comply thh 7 :', e
'ithese reqmrements ATA’s members must make fundamental and costly changes. to T
| thelr busmess operatlons before the entlre. framework under thch they w1ll'i” e
.' ,ultlmately be regulated is estabhshed and its legahty is certam Thus mstead of

_ 1mposmg much needed umformJty on the umverse of regulatlons telemarketers face . :. :" .

‘1f the F’I‘C’s rules take 1mmed.1ate effect telemarketers must comply w1th an 1_'

addltlonal ‘body of changmg and/or conﬂlctlng re gulatlons
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It w111 be extremely d.lfﬁcult 1f not 1mposs1ble for ATA members to

. ‘comply w1th the Amended TSR’s abandoned call regulatlons by thelr effectlve date i S

‘ Because any attempt to prevent all abandoned calls Would be cost-prohlbltlve and: g i‘:, S

" ultrmately futﬂe, ATA’s members must dedlcate substantlal t1me and conmderable '_ .

human and ﬁnanclal resources to satlsfymg the safe harbor reqmrements A.'Eﬁdav1t G

of Steve Brubaker 1[1 4 5 (“Brubaker Aﬁ' ) Af_ﬁdawt of Andrew C Jacobs 1[1[ 3 7 10_

‘_(“Jacobs Aff” ; Afﬁdav1t of Larry Rathbone ‘H 7- 9 (“Rathbone Aff.”) Desplte the1r S

aggresswe comphance efforts however ATA’s members are concerned they may be R Rt

= unable to secure safe harbor protectlon by March 31 2003 Brubaker Aﬂ' 1]1] 6 8

VJacobs Aff. 1]1] 3 9—10 10 Rathbone 1]1] 7-9 See also Letter from Interactlve_u_‘ : = o

Intelhgence to Bllly Tauzm Chan'man Energy and Commerce Comm1ttee, U SA :

House of Rep resentatlves 2 (F eb 7 2003) ATA’S members must not only ac(nure L S

vand successfully 1mp1ement necessary soft- and hardware upgrades to thelr call o

' center platforms on a radlcally expedlted bas1s they must also substantlally retram R

| _thelr employees to operate the reconﬁgured systems Brubaker Aff 1{1] 5 6 8 Jacobs. 7 o

§ _’Aﬂ' Passzm Rathbone 1]1[ 7 9 Those ATA members who Wl]l be unable to secure-'_ L :

' safe harbor before March 31 2003 may be forced to shut the1r doors untll they Wlll:f o

Abe to do so, because they face severe penaltres for abandonmg calls Brubaker Aﬂf.

1]1[4 6JacobsAﬁ'.1Hl5 11 Rathbone‘l[ll | . E
Assummg ATAs members are capable of achrevmg full comphance'ri E

wrth the FTC’s abandoned ca]l safe harbor requuements by thelr current effectlve_"

date, they Wl]l hkely do so at thelr penl If the rules take effect on March 31 as]'




planned ATAs members W1]l face conﬂlctmg federal regulatlons w1th whlch theyz':;'v' ’

, cannot smultaneously comply To av01d habrhty under the FTC’S new rules AT A’ S

members must choose to Vlolate the TCPA Brubaker Aff 17 Jacobs Aﬂ 1[ 8 ‘. .'

’Rathbone 1] 10. ATAs members W1ll thus suﬁ'er substantlal harm desplte thelrf“ : - : ':‘

strong showmg that they w1ll ultlmately succeed on the ments of their legal' ‘

challenge to the abandoned call regulatlons

n "ATA IS LIKELY TO SUCCEED ON THE MERITS OF ITS
| CHALLENGE TO THE AMENDED TSR - R

Slgm.ﬁcant const1tut10nal and statutory problems hang over the SR

Amended TSR ‘The FTCs analysis of the rule falls to mamtam the necessary' o

constltutlonal balance requlred under the Act. Adetlonally, the FTC overstepped 1 o L

its rulemakmg authonty under the Telemarketlng and Consumer Fraud and Abuse

Preventlon Act (“TCFAPA”) by promulgatmg regulatmns affectmg telemarketers o d'

'use of pred1ct1ve dlalmg eqmpment Congress conferred on the FCC the exclusrve' |

o authorlty to regulate costumer premlses eqmpment (“CPE”) The FTCs abandoned ” |

: call requlrements also exemphfy arbltrary and caprlclous agency dec1s1on-mak1ng

K A, The Amended TSR Ralses ngmficant Constxtutlonal
B Problems -

Immedlate 1mplementatlon of the Amended TSR is’ mcompatlble Wlth )

the congressmnal command that any new reg'ulatlons respect telemarketers Fi 1rst‘_

'Amendment rlghts ‘See, eg Sectlon 2(9) Pub L. No 102 243 The FTC noted that

m the Telemarketmg Act “Congress recogmzed telemarketers nght to free speech‘ : .

isin tensmn with consumers’ right to: pnvacy within the sanctlty of their homes but




_ that a balance must be struck between the two that meshes w1th consumers

B expectatlons whﬂe not unduly burdemng mdustry » SBP 68 Fed Reg at 4613 By RO

' mplementmg the Amended TSR w1th 1ts helghtened restnctlons on telemarketmg, f' s

and by domg so in a plecemeal way, the FTC drsrupts thls necessary balance

The FTC asserts that the Amended TSR 1s cons1stent w1th the Fll’St' v i .

Amendment because it sat1sﬁes the test for regulatmg commerc1al speech in Central, ,

Hudson Gas & Elec Corp v Publw Serv Comm n, 447 U. S 557 (1980), and because» S

any regulatmn of telemarketmg in the name of res1dent1al pnvacy is const1tut10nal; L |

under Rowan v. Post Ofﬁce Dept 397 U S 728 731 (1970) m that it eﬁ'ectuates)':
‘ md1v1dual homeowner preferences SBP 68 Fed Reg at 4635 36 Nelther cIaJm 1s; |

»correct the Amended TSR along w1th 1ts blanket “do-not call” reglstry, has the

eﬁ'ect of supplantmg, rather than respectmg, 1nd1v1dual preferences and the FTC’sE o

analys1s of the Central Hudson factors is senously defectlve |
The FTC concluded that its' prevmus compan&—spemﬁc “do-not -ca]l”_:' .

"requlrement was madequate because 1t reqmres consumers to make the1r “do not-zr !

_ call preferences known to each telemarketer SBP 68 Fed Reg at 4629 4635

| }}And mvokmg Rowan the agency concluded that a natmnal “do not-call” 'reglstry: .

' would be more eﬂiclent because 1t would preemptlvely block calls w1thout the need )

to express a preference to md1v1dua1 telemarketers Id at. 4635 36 However, the._'_. |

i }pnnclple artlculated in Rowan requlred precwely the kmd of md1v1duahzed showmg_-'
that the FTC now descnbes as “burdensome Rowan 397 U S at 7 37. See Martm{ v-

v. City of Struthers, 319 U S 141 144-145 (1943) In fact the law upheld in Rowan o




perates almost exactly hke the company-spemﬁc “do not-call” reqmrements and o

has almost nothmg in common Wlth the rules for a natlonal reglstry, m wlnch thel» A

_Vgovernment estabhshes favored and d.lsfavored categones of calls to be blocked

: More “efﬁment” rules that were mtended to serve the same 1nterest ~e. g to block’

unsohc1ted malhngs but whlch allowed the government to deﬁne the restncted o

categorles - have been mvahdated Bolger v. Youngs Drug Prod COIp 463 U S 60,

69 n. 18 (1983)

It is msufﬁclent for the FTC merely to assert that the Amended TSR is i

o const1tut10nal to the extent 1t reduces the number of unwanted calls generally SBP

68 Fed. Reg at 4631 The Supreme Court has afﬁrmed “smply and emphatlcally
that the Flrst Amendment does not permlt the [govemment] to’ sacnﬁce speech for : | ,
efﬁmency Rzley 2 Natzonal Federatwn of the Blmd of North Carolma 487 UsS.

- 1781, 795 (1988) In partlcular the government cannot cla1m that 1t s addressmg'

the pnvacy' problem by assertmg 1t wﬂl reduce the total number of sohcltatlons o

where it employs regulatlons that are not based on md1v1dual pnvacy preferences

Vllage of Schaumburg v. szens for a Better Envzronment 444 U S 620 638 639', S

' 7(1980) Here by proposmg to dxvorce the types (and number) of calls that W111 be

blocked from md1v1dual “do-not-call requests ‘the ° Commlssmn comm1ts two

s1gmﬁcant errors: It VV]].l block more ca]ls than does the company-spec1ﬁc approach
and it bases the dec1s1on on wh1ch calls to block on categones chosen by the.»

government, not the md1v1dual,~ L s




PO

Desplte its adoptron of a natlonal reglstry reqmrement m the Amendedf‘ "l |

TSR the FTC found that “consumers preferred a nuanced approach’ to the ‘do not-:j:? s

. call 1ssue Wantmg to limit some ca]ls to then' household but not all calls SBP 68_{. ) :.._v_-;_’-_’_

F ed Reg. at 4593 Yet its new- rules emphatlca]ly avorded “nuance”™ and made noj'i,__. "':."_: vip'.';p'f

attempt to match consumer preferences By The FTC’s ﬁndmgs demonstrate v1v1d1y7.;.' SR

that the “all or-nothmg’ ch01ce presented by a nat10nal regrstry wﬂl sacrlﬁce speech:; S

for efﬁclency Thls point was further ﬂlustrated by the FTCs de0131on to sub]ect

,chantablesohcrtatlons only to company-speclﬁc do-not ca]l reqmrements and not 2 e

to the ngors of the nat10na1 reglstry The Commrssron expressed concern that‘

sub]ectmg chantable sohcxtatlon telemarketlng to the nanonal “do not- all” I‘eglstry' e

| reqmrements may prompt some consumers to accept the blockmg of chantable:.:' .

solicitation calls . . . as an undesrred but unav01dable s1de-effect resultmg ﬁ'om::" o

srgmng up for the reglstry to stop sales sohcrtatlon ca]ls 2/ However the ratlonale S

for applymg a more forgiving First Amendment standard to commerc1a1 speech

restnctlons Ioses its force Where as here the hmltatron on commumcatlon ‘bears no -

.relatlonshlp whatsoever t° any Purp0rted dlﬁ'erence between commerc1al versus

“noncommercml telemarketmg ca]ls 3/ Smce there is no essentlal nexus between .' el

v SBP, 68 Fed. Reg at 4593 & n. 142

2/ Id at 4636.

| -8 See CLty of Cmcmnatz . Dzscovery Network Inc., 507 U.S. 424 (1993)
(emphaSIS in original). . o s -




the commercral nature of the telemarketmg calls and the govemment’s pnvacy

concems the dlstmctlon s unconstltutlonal 4/

. Provrsrons of the Amended TSR also vrolate the Flrst Amendment‘_"-_,_'_v;

o under the Central Husdon standard that apphes to commerc1a1 speech partrcularly :; S

in hght Of the plecemeal mplementatlon schedule The FTC cannot meet 1ts burden o

to- demonstrate that the regulatlon advances the mtended mterest in'a dn'ect andj S

B ,matenal way, See Utah Llcensed Beverage Assn v. Leavttt 256 F. 3d 1061 1070 o

(10th Clr —2001) by “mere speculatlon and conjecture . Edenﬁeld v Fane 507 U. S e

761, 7 70 7 1 (1993). Revrewmg courts will not sustam a restnctron on commercral: _" e

speech that ‘provides “only meffectlve or remote support for the government’

Purpose Greater New. Orleans Broadcastmg Assn u. Umted States 527 U S 173 ., o

188 (1999). See Utah chensed Beverage Ass n, 256 F 3d at 107 1

Uneven or. mconsmtent restnctlons on commercral speech are R CoE

especrally suspect Rubm 514 U S at 488 See Greater New Orleans Broadcastmg .

Assn 527 U S at 189 The Amended TSR is constltutronally deﬁc1ent on many' .

levels but for purposes of this request 1t 1s sufﬁc1ent to focus on. th1s aspect of

Central Hudson In th1s case, the FTC is wartmg for the conclusron of the F CC’s - o " S

N TCPA rulemakmg to determme whether 1ts srster agency w111 act to ﬁll out the gaps o T }

in its ]unsdlctlon Only then wﬂl the agencres be able to determme whlch o

4 1In Schaumburg, the Supreme Court struck down an ordmance that restncted A
how much money a charity could devote to admrmstratlve costs, reasoning that
there was no connection between: the asserted privacy- interests and the percentage
limit. 444 U.S. at 638-639. Here, there is no connection between the asserted L
privacy interests and the commercral/non commercral drstmctron L o

-




v

i telemarketmg calls are fully covered by the rules and what steps are needed to'j o

_ coordmate the vanous regulatlons To the extent the agenc1es cannot conduct the .

necessary analysrs untll after the FCC acts 1t is not yet posmble for the FTC to:"_ i L

‘-demonstrate that the Amended TSR w111 serve its goals ina d1rect and matenal way S

Such ]urlsdlctlonal gaps have persuaded some courts to en]om and/or L

invalidate vanous. 'telemarketmg_' restnctrons " For example m Lysaght v. New:e

Jersey,' 837 F.-'Supp.~646 (D N.J. 1993),‘the district court enjoined a New Jersey law- - |

that prohrbrted the dehvery of prerecorded commerc1al messages by telephone S

w1thout the pl'lOl' consent of the called party, wh11e exemptmg noncommercla.l"

messages See also Mzssoun v. Amencan Blast Fax Inc 196 F Supp 2d 920 (E D

Mo. 2002). The court found that the dlstmctlon between commercral and. ‘ a

: noncomméi'c;al messages “bears;no : _relatlonshlp- to the" .mterest of prot—_‘ectmg o

residents from. unwanted intrusions at home Lysaght 837 F Supp at 651

" B. ', The FTC Infrmged on the Exclusrve Authorlty of the FCC’ o -

Over Costumer Premlses Eqmpment o

As the FTC has noted the practlcal effect of the abandoned call

requrrements lS to closely govern the use of pred1ct1ve d1alers SBP 68 Fed Reg L
at 4642. In the Commumcatlons Act however Congress conferred exclusrve'."'

;Junsdrctmn over CPE on the FCC 5/ Co_ngressj defined -costumer premses

5/ See, e.g., Essential Communications Sys., Inc. v. AT&T, 610 F.2d 1114, 1116 -
(3d Cir. 1979) (“in 1974, the FCC asserted exclusive jurisdiction over regulation of

the interconnection of customer-provided terminal equipment [and was] sustained
by the Fourth Circuit Court of Appeals”) (citing Telerent Leasing Corp., 45 FCC.2d
204 (1974) aff'd sub nom. North Carolina Util. Comm'n. v. FCC, 537 F.2d 787 (4th

10




eqmpment to mean eqmpment employed on the premrses of a person (other than a'__- '-

carner) to ongmate route or termmate telecommumcatlons 47 U S. C § 153(14) G

Predrctrve dJalJng equlpment is: undoubtedly mcluded w1th1n the deﬁmtlon of CPE f’} ,_ |

because 1t res1des at busmesses or teleservrces provrders premlses and 1s usedf TR

exclusrvely to ongmate route or termmate telecommumcatlons traﬂic .

Consequently, 1t is wrthm the sole authonty of the FCC to regulate pred1ct1ve L

.drahng equrpment

The fact that the FTC’s regulatlons of abandoned calls confhct W1th thefl R

Telephone Consumer Protectlon Act (“TCPA”) further ﬂlustrates that Congressn

never meant for the F’I‘C to regulate telemarketers use of pred1ct1ve dlahng_“- S

~ equrpment In the view of the House Commlttee on Energy and Commerce .

legislation may be necessary to reconcﬂe the FTC S recorded message reqmrement_' -
with the TCPA because under the TCPA Congress by statute prohlblted;l i
telemarketers from leavmg recorded messages H R REP No.. 108 8 at 4 (2003) B )

In the meantlme however the House Commttee encourages the FTC and FCC to"v

take the necessary steps to make thelr rules as. consrstent and compatrble as_.‘;}-'f-f', .

' possrble Id

Adopted its Abandoned Call Requlrements |
ATA Wlll hkely succeed on the merrts of its challenge to the Amended_'

TSR’s abandoned call reqmrements as contrary to the APA, because they are_‘

Cir), cert. denied, 429 U.’S.‘1027 (1976)‘,.recon."'vd.enied,.’_55'2' F.2d 1036 (4th Cir.), cert.
denied, 434 U.S. 874 (1977)). o o .

C '.. The FTC Acted Arbltranly and Caprxclously When lt B o



T L

lrratlonal and mternally mconsmtent 6/ For example the FTC reqmres ATA’ s -

. members to vrolate federal law in order to escape hablhty under the Amended TSR d_ ‘-

for abandomng a telemarketmg call Desplte the FTC’s recogmtlon that its safe"l - o

' harbor prov1s1on requrrmg telemarketers to play recorded messages to answered‘ SR

calls conflicts w1th the TCPA’s prohrbltlon on untlatlon of such calls 1t falled to

explam how telemarketers Would be able to 51multaneously comply Wlth both rules E _' o

See SBP 68 Fed Reg at. 4645 _ | |

“ The FTC also falled to adequately explam how 1ts rule requmng . |
telemarketers to let each telephone call they place- rmg for four rmgs or ﬁfteen :
seconds before they drsconnect 16 C F R § 310 4(b)(4)(n) protects consumers ﬁ'om
the intrusive ring of the telephone SBP 68 Fed Reg at 4642 The FTC’s unhkely L
explanatmn that 1ts rule g1ves consumers “a reasonable opportumty to answerj‘.:,

telemarketmg calls Wh11e preventmg the undesrrable result of consumers pnvacy ke

bemg dlsrupted by rmgmg phones does not satlsfy the APAS requrrement of S

_ratlonal agency demsmn—makmg Id at 4644 Therefore ATA has demonstrated _‘ " ‘

that it will hkely prevall on its legal challenge to the Amended TSR’s abandonedll“ ,. _V i

call requrrements |

I ATA SATISFIES THE TRADITIONAL REQUIREMENTS FOR GRANT’_
OFASTAY - e -

ATA’s request meets the four elements con51dered by the FTC m_,

determmmg Whether to grant a stay (1) ATA’s members are hkely to preva1l on the.

6/ Under sectlon 7 06 of the APA, a reviewing court Wﬂl hold unlawful and set
aside agency actions deemed arb}trary capncrous and contrary to law 5US.C.§
7 06(2)(A) .
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B ments of thelr legal challenge to the Amended TSR s abandoned call reqmrements : S

(2) ATA’s members wﬂl suffer 1rreparable harm absent a stay of the Amended TSR’ ST

eﬂ'ectlve date, (3) no party Wlll suffer harm as the result of grant of a stay, and (4) a..a i

stay Wll.l serve the publc mterest 7 / As demonstrated above ATA wﬂl hkely o

succeed on the ments of its legal challenge to the Amended TSR’s abandoned call. o

'regulatrons and absent a stay of the. Amended TSR ATA’s members W1]l suﬁ'er o

- “irreparable i mJury [that] is. actual and not theoret1cal and that harm w1ll m fact o
- occur Wisconsm Gas Co v. FERC 758 F2d 669, 674 D C Cll‘ 1985) (mternal :

‘quotatlon omltted) Add1t10nally, postpomng the eﬁ'ectlve date of the Amended TSR_ .

w1ll not harm any party, because telephone subscnbers have in no Way come. to rely_ S

on its potentlal beneﬁts 8/ Lastly, it does not serve the pubhc mterest to glve o
1mmed1ate effect to plecemea_l _and potentlally conﬂlctmg r_egulatlons. As,the’ Housef e

‘Commerece Committee p'oi’nted out, r“it» is iiripos.éible forv"the FCC to adopt rules; X

identical to the FTC’s TSR H. Rep. 108 8 at 4 (emphas1s added) The report noted”‘_',_ o

“areas in whrch the- FTC do-not-call rule 1s m conﬂlct w1th the TCPA such as the., L

FTC’s rule prov1dmg for a safe harbor from the call abandonment reqmrements DRI

(Congress by statute prohlblted telemarketers from leavmg recordedﬂ

' messages ). Whlle Congress dn'ected the agencles to mammlze consmtency,” 1t also

recognized that leglslatlve action is. necessary.- Id. But even if it were ‘not and thev g

1l See Trade Regulatwn Rule: Labelmg and Advertzsmg of Home Insulatzon
- Partial Stay for Mobile Home 45 Fed. Reg. 69927 (Oct 17, 1980)

8 The denial of such benefits to telephone subscnbers falls well belovv the
degree of harm required to bar grant of a stay. See, e.g., Iowa Utils. Bd v. FCC 109
F.3d 418 (8th Cir. 1996) (subsequent h1$tory omltted) :

13




. :agencles could resolve mcons1stenc1es at the end of the FCC s rulemakmg' s - SN

', proceedmg, the pubhc mterest w1]1 not support 1mp1ementat10n of the Amended:f"-jl,_‘;

- ”TSR under the current tlmetable Therefore ATA respectfully requests the FTC toj PRI

. ~preserve the status quo ante and stay the March 31 2003 eﬂ'ectlve date of the.; . R

| .Amended TSR pendmg Judlcwl review.
CON CLUSI ON -

For the foregomg reasons ATA requests the FTC to stay the March 31 o

-2003 eﬁ'ectlve ‘date of the Amended TSR untll Jud1c1a1 rev1ew of the rule is complete"_'fi*_";j' S

or, at the very least untll the FCC has ﬁmshed rewewmg its regulatmns under the'. R

TCPA.

Respectfully submitted,

| By \ '

‘Robert Corn-Revere -
Ronald G. London
, Paul A. Werner IIT o R
~HOGAN &HARTSONLLP R
555 13th Street, N.W. S
- Washington, D. C 20004
k (202) 637 5600 ST

Counsel for Amencan Telesemces Assomatlon" o

‘ February' 2’7 , 2003
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. Before the - :
FEDERAL TRADE COMMISSION
' WASHINGTON, D C 20580

In the Matter of

Y

Final Amended Telemarketmg ). - File No. R411001

, Sales Rule ) AR
) .

AFFIDAVIT OF STEVE BRUBAKER

I, STEVE BRUBAKER do hereby attest as follows

1. - I am over 18 years of age and am competent to. prov1de th13_ N

Afﬁdav1t ‘The statements contamed in th1s Afﬁdavﬂ: are based on my personal. S

'- knowledge B

2.1 am‘.SeniOr Vice-President.of Corpt)rate Aﬂ'an'sat 'Infdcisibh . S

Inf001s10n operates call centers m 0h10, Pennsylvama and West Vn'glma We_.‘_". .

currently employ over. 2 700 employees nearly 2 000 of whom Work as

- Commumcators on the telephone InfOClSIOIl completed over 30 mllhon calls 1n_l" -

2003 for approxmately 200 dlfferent chents rangmg from natlonal chantles and"_' C

non-proﬁt organizations to large Fortune 1000_ corporatlons. .




- 3 : Telemarketmg is a professmn and hfetune career at InfoClswn

Our Commumcators have come to us for any number of reasons and from all walks SRR

| of lifs. Many °f them end uP Staymg here longer than they ever eXpected SRR

.Inf001smn offers compet1t1ve pay, beneﬁts and ﬂex1ble hours More 1mportant1y, o

however, many of our employees stay__because they.love their ]ob&the Work. they do . PR

~is personally »reWa'rding. However the national do-not-call list"approachd‘currently |

mandated by the FTC may make lay-oﬁ’s unavo1dable A natlonal do-not-call all-or- - ]

nothmg lrst w1]l affect many ‘more - legltnnate busmesses than do the vanous

company-spec1ﬁc do-not-call regulatlons combmed because consumers des1re not to -

: ,hear from spe01ﬁc callers will lead them to opt entu'ely out of all calls from a d1verse e
range of caller‘s The few compames who abuse telemarketmg as a legltlmate
marketmg tool Wlll thus unnecessa_r)ly foreclose use of the practlce for many, many B '

A others

| . 4 . Complymg w1th the Amended Telemarketmg Sales Rules

| (“Amended TSR”) reg'u.latlons of abandoned calls by the1r March 31 2003 effectlve o P

; -date Wlll severely burden InfoClSIOIl As an 1mt1al matter it 1s absurd for T

: -}InfoClsmn to even attempt to comply W1th the FTC’s proh1b1t10n on abandomng' o -

"even a smgle telemarketmg call because any eﬂ'ort we' could make n tlns regard

- Would effectlvely put us out of busmess To comply w1th th1s restnctlon we would .

_'essentla]ly need to replace our predlctlve dJahng eqmpment w1th an army of agents B

to d1a1 each telemarketmg call manually Of course, such a move would not be cost-

| eﬁ'ectl_ye,. and 1mportantly, Awould not_even save us from vrolatlng the rule. Even_’




S -under a completely manual dlalmg reg:me human errors are mewtable, and each By

i f'one Would come w1th an $11 000 penalty

L A‘; 5 InfoClsmn must therefore make every effort to meet the- o

' :‘ Am€nded TSR’s safe harbor requlrements : In order to comply W1th these o .

:"'}requlrements InfoC1sron must make 31gmﬁcant mvestments in technology -

o mcludmg neW soft- and hardware Furthermore once all call center platforms are ‘

,'Vupgraded InfoClsron must substantlally retram ltS agents t° operate the‘

:reconﬁgtlred systems We antrclpate that 1t w111 cost us m excess of several hundredl-“'
.thousand dollars to brmg each of our. 22 call centers 1nto comphance W1th the new
) abandoned ¢au' sa_fe harb_or_ .reqm_rements‘._ .. o , B | v
e .; :j 6 i InfoCislon ;i’s 'concerne'd it w111 i'not..be- "able' .to' b'succe:ssﬁllly"
,_m.lplement a]l necessary changes before the‘ safe harbor requlrements become_
| effectlve. ’ The technolog1cal upgrades needed to brmg all of InfoCrslon s call centers
| ’mto comphance requlre 81gmﬁcant testmg and reﬁnmg before they are ready for B
' deployment m the ﬁeld These types of ca.ll center mﬁ'astructure changes are
. typlcally brought onhne over the course of an entlre year The FTC’S March 31‘ : )
deadlme does not afford InfoCrsron sufﬁcxent tlme to ensure 1ts systems functlon' '
properly before they must be put mto operatlon InfoClsron worrres 1ts rushedi'
| comphance eﬁ'ort mll ultlmately lead to. system problems that Wlll prevent 1t from*
- bemg able to oomply W1th the safe harbor requlrements by March 31, 2003 If such

techmcal problems;. occur, Info,Clsmn will be forced to close _1ts doors untrl_ it can




S : Aensure comphance w1th the safe harbor reqmrements because even a smgle callmg e
| '.mstake w111 trlgger a severe penalty

7:' = Infonmn 1s Worned that 1t must v101ate federa.l law to satlsfy

the reqmrements of the Amended TSR abandoned ca]l safe harbor InfoClsmn

“ vcannot s1multaneously comply w1th the FTCs reqmrement to play prerecorded

';messages whenever an’ agent 1s unavallable to take an- answered call Wlthln two |

' '_.!-f‘seconds of the called party’s completed greetmg and the Telephone Consumer_'“ ~_[2

o Protectlon Act’s proh1b1tlon on lmtlatmg Su0h prerecorded message calls
8. InfoC1s1on is also concerned that desprte its - aggresswe .
: comphance eﬁ'ort it wﬂl not be able to meet 1ts record-keeplng obhgatlon under the
Amended TSR’s safe harbor by March 31 2003 InfOCISIOIlS technology vendors. _

: have decated they may be unable to prov1de the necessary record keepmg abilities

- ‘in ..tlme Even if InfoClsmn can obtam the reqmred technology, it wﬂl 1mpose a

: severe burden on InfoClsmn to deploy it by March 31 2003 Once reqmred
"';."technologmal upgrades are 1n place an entlre ca.ll center system must undergo -

“; .substantral testmg and reﬁnement to ensure 1t functlons properly It Wﬂl thus take -

substantlal time | and energy to perfect the record-keepmg reg1me the FTC has = |

| 'requlred Furthermore ‘even 1f we are able to resolve a]l the complex technical
'issues .involved in developing.such a record-keeping 'r'egim’e by the March 31 2003,
deadhne ‘we are not certam based on the Amended TSR about Whlch data Wlll"

satlsfactonly demonstrate comphance w1th the safe harbor prowsrons
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- My commission expires: _

: CAROI.LHWGPEIH Address
" NotaryPublic Districtof Columbia
* - MyCommission Expires December 14,2006
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 AFFIDAVIT OF ANDREW C. JACOBS

: I ANDREW C JACOBS do hereby attest as follows

| 1 o I am over 18 years of age and am competent to prov1de th1sﬁ_

R "'Aﬂidamt The statements contamed in thls Afﬁdav1t are based ‘on my personal S

e "i knowledge

2.1 “:h"ave: been' the President V'of' -InteractiVe -Teles’erviees»

'Corporatlon (‘Interactwe Telesemces’) for the past elght years "Int’eractive' , .

) kTeleserVIces is a pnvately-held small busmess based in- Columbus, Oth We~

started w1th no employees and 20 manual seats and currently operate sxx state-of- '
the art call centers and employ over ‘1, 600 people We are pnmanly mvolved in

- ‘outbound sales on the telephone and in 2002 generated over one mllhon sales of




FER
e

" _md1v1dual products and serv1ces m ﬁnancral servrces msurance pubhshmg,_‘l 5

b ‘telecommumcatlons and busmess products

3 : It w1ll be extremely dJﬂicult for Interactlve Telesemces tof'*“‘"v_} o

- ycomply w1th the abandoned call reqmrements of the F’I‘C’s Amended Telemarketlng »’ :‘._V_.'_ DR

L ,Sales Rule (‘Amended TSR”) by March 31 2003 The FTC’s rules reqmre'_v'_. o

"fundamental changes to Interactlve Telesemces technology 1nfrastructure and

. busmess eperatrons and requn'e comphance wrthm a very short trme from the B

- ""pubhcatlon of the rules To the extent comphance by such date 1s possrble at all lt_ E e

w1ll create severe ﬁnanmal management and operatlonal hardshrp on the company R

'.In add_ltlon we erl be forced to make dec1srons ﬁmdamental to the future of thevr-." -

Vﬁcompany based solely on What we can accomphsh by the FTC’s unreasonable o

| deadhne;

}4.. The changes reqmred to comply W1th the abandoned call_ o

: _requrrements of the Amended TSR reqmre srgmﬁcant unbudgeted capltal- |

expendltures on new, untested software and hardware and more t1me to 1mplement »Z- Sl

o properly than the FTC has allowed Interactrve Telesemces vendors are also‘ o

predlctmg shortages in necessary techmcal components Even 1f all hurdles to -
' '_makmg the necessary changes to the techmcal mf.rastructure of Interactlve .

Teleserv1ces call centers can be surmounted in trme we wﬂl stﬂl have to retram our .

S employees at every level for the orgamzatmn to successfully adapt to. the new

regulatory‘ envu'on,ment. Interactlve Telesemces W].ll essentrally need to

‘revolutionize its call processing equlpment and its comphan_ce procedures in o_rder o




to ensure and prove darly comphancemth the F"I‘C’s abandoned call requlrements - v' : o
- aJlmlessthan45days ! 5 - L R
| 5 Comphance thh .the zero) percent abandonr®m rate that 1s set
out in the Amended TSR cannot be done as a pract1ca1 matter Zero abandoned . __
_ca]ls essentlally renders predlctlve dxalers on whlch the company has spent .:

| Jmllhons of dollars useless and makes outbound sales calhng extremely 1nefﬁc1ent s

y and therefore expensrve to the pomt of 1mpractlcahty In short We would be out of “

':mbusmess Interactlve Teleservmes only way tO surv1ve is tO comply with the safe o

harbor provrsrons,lwhrch allow for a more feaSIble abandonment rate
6 - However, complymg w1th the safe harbor reqmrement to play .

| recorded messages-whenever. an. agent 1s unavaJlable to take an answered call

| .wlthm two seconds of the calIed partys completed greetmg will i 1mpose an espec1ally . | _

severe ‘burden on’ Interact1ve -Telesemces. : In order to- comply, Interactlve _k

Teleserv1ces will need to purchase very - costly new, and as yet untested

. technologlcal upgrades to 1ts call center platform The software purchase process _—

-alone typlcally takes a substantlal amount of t1me to complete because extenswe L

,testmg of the reconﬁgured system 1s requlred to ensure that it functlons properly }

We are concerned that the expedlted ba81s on wlnch our hm1ted technology staff is. -

reqmred by the FTC to 1mplement these SIgmﬁcant upgrades W1]1 force us, to bnng " .

» "our reconﬁgured ca]l center platform onhne Wlthout performmg all necessary _
system testmg Consequently, not only may we be unable to prov1de our chents the

high quahty services to whmh they are accustomed by March 31,-2003, but We nsk




R ‘v"non-comphance because of errors and mlstakes that are the mevrtably by-product of e

R unreasonable haste in product selectlon, purchasmg, : mtegratlon and

lmplementatlon We w1]l also be forced to bear the mev1table Waste of ﬁnanc1al and :,' e

T :A_v-_:human resources that occurs whenever massrve prOJects are not properly planned

.I 7 Interactrve Telesemces Wﬂl have to take addrtlonal tlme-o |

-'consummg and labor-mtens1ve steps a81de from mplementmg techmcal system,_»

) "upgrades to comply wrth the F'I‘C’s safe harbor requrrement to play prerecorded_-.:-; :

PR 'messages to connected calls Once Interactlve Teleserv1ces new system 1s' s

M :-operatlonal we wﬂl have to obtam and upload dlstmct prerecorded messages for'_'_ o

E ,each seller on Whose behalf we place ca]ls Interactlve Telesemces and 1ts chents " :
‘ lawyers must review the contents of these messages to ensure they comply mth the
Amended TSR Furthermore Interactlve Telesemces agents Wlll need to undergo.f' »

'a substantlal amount ‘of retrammg to learn to operate our reconﬁgured call center '

o system. This process“will require the preparatlon of new tralmng matena'ls, as We]l S

S ~as extenswe hands-on tralmng

8 Interactlve Teleserv1ces is also worrled that it must vmlate the —

__»Telephone ConSume'r- Protectlon Acts (“TCP A”) pl’Ohlbltlon on 1mt1atmg S

_ prerecorded message .calls to seek protectlon under the - FTC’s safe harbor'

'.prov1smns Interactrve Teleservwes cannot smultaneously comply wrth the FTC’ '
requlrement to play prerecorded messages to connected calls Whenever an’ agent.lsf,
unavall-able and'the_ TCPA’s prohlbltlon- on initiating such prerecorded message o

calls.




‘.'.l~ I
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9 Interactlve Telesemces 1s also concerned that 1t Wlll be unable IR

o to comply w1th 1ts obhgatlon to demonstrate comphance W1th the safe harbori‘ T

o :__prov1s1ons by March 31 2003 We currently do not have the abrhty to capture and':_i‘_, ‘, el

: _.store all the data the FTC reqmres We are doubtful We w1ll be able to devrse an )

‘adequate methodology to capture the necessary mformatlon ‘as well as obtam the - -

B necessary storage space in Whlch to mamtam 1t by March 31 2003 Even if v we are' PR =

able to resolve all the complex techmcal issues rnvolved in developmg such a record— - : j,. B

B ,keepmg regune by the March 31 2003 deadlme we are not certam based on thej

o _Amended TSR about Wthh data w1ll satlsfactonly demonstrate comphance Wlth . |

'the safe harbor provrsrons - L

10 Interactlve Telesemces w1ll also suﬂ'er a severe burden by N

A'havmg to comply by March 31 2003 w1th the safe harbor provrsmn requlrmg :

telemarketers to allow all calls to rlng for 15 seconds or four rings. Ultrmately,

' desprte its genume complrance effort Interactlve Teleservrces w1ll hkely be unable :
to satlsfy this requrrement by 1ts .effectlve date In order to preserve our current--" :
callmg volume thle complymg w1th tlus reqmrement We wﬂl need to’ obtam a-;.‘
B s1gm.ﬁcant addltlonal amount of telecommumcatlons capaclty and purchase and.‘fk
R mtegrate new dla]mg equlpment Asxde from the substantral addrtronal 1nvestmentv B
.thls requrres the provrsmnmg of- additional telecommumcatrons capacrty typlcally:
o itakes over 60 days Addltmnally, Interactlve Teleservrces will have to guess at thel’

] addltronal capacrty and equlpment needed to mamtam 1ts current callmg volumes :
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' AFFIDAVIT OF LARRY RATHEONE

. A LARRY RATHBONE do hereby attest as follows

: '_1; | I am over 18 years of age and am competent to prov1de tlns._ "

' Aﬂidav1t The statements contamed in th.lS Afﬁdavﬁ: are based on my personal R

_'knowledge |
| | 2. Iam the Vice-Pnéeident.ofMﬁkeﬁg- ofAmefican? Ex'teriors IncA
(“Amencan Extenors) located at 1169 West thtleton Blvd thtleton Colorado o
80120 As Vlce-Presulent of Marketmg at Amencan Extenors I am responsﬂ)le for" '
developmg, mplementmg and managlng all forms of marketmg and ma.rketmg :
'sys‘te.ms,A including teleinarketmg ﬂ eﬁ'orts; As part of “thes_er job 'respons1b1ht1es,_ 1 :

oVerséethe use of American Exteriors predictive dialing system.




B {7:

V 3 Amerlcan Extenors has been engaged 1n the busmess Of' .

= prov1d1ng replacement wmdows and vmyl s1dmg to homeowners smce 1994

'4 One of the methods of advertlsmg Amencan Extenors uses to o

'.;'_,T;generate busmess is telephone sohmtatlon of the general pubhc Because telephone .
" sohc1tat10n 1s the most targeted productlve | and cost-eﬂ'ectlve method of'- .
A'.-_‘.‘.advertlsmg and busmes—s. generatmn Amencan Extenors rehed on telephone J‘~ ‘
| hsohcrtatmn to break mto the market and contmues to rely heav1ly on telephone
lf.sohcﬂ:atlon today to advertlse and‘ generate busmess leads. 'Indeed approxrmately“; SR
o 95% of the company’s‘ natmnwrde gross revenues m 2001 were attnbutable to _v

:telephone sohc1tat10n calls to md1v1duals w1th no prevmus busmess relatlonshlp'

th Amencan Extenors

5 Amencan Extenors does not telephone random ‘consumers.

* Instead Amencan.Extenors purchases from a data compller hsts of phone numbers
i = belongmg to owners of smgle-famlly homes By usmg a hst of smgle-famjly homes l
., 'Amencan Extenors narrows the pool of people 1t calls to those who mJght have a
e need for 1ts products We then narrow that hst to homes that ﬁt in a spec1ﬁc target o L
) iiljfgroup based on the year they Were bmlt and then' Value By using thls sc1ent1ﬁc' "
| ) data mlmng process Amencan Exterlors narrows the pool of pe0p1e it calls to those .

. ‘v-Who possess a h1gh probablhty of havmg a need for its products

6. To conduct telephone sohcltatlons Amencan Extenors relies on

a predictiVe ’dialingr software package; »Which includes softwar_e for data_base

e administration,' answering ma_chine detection (“AMD”), and predictive dialing




- (“predlctwe dlaler ) The predlctlve dlaler uses mtelhgent algonthms to determme
R '__,j,the number of ca]ls 1t must d1a1 from the hst of Amencan Extenors prospectlvef :

K :.customers ) that when each sales agent ﬁmshes a call the d1a.ler wxll have

o ; reached a potent1a1 customer to transfer to that avallable agent Th1s predJctlon is -

: » based ona number of factors mcludmg the number of avallable telephone hnes the»

ok number of sales agents on duty, the average number of calls that do not reach a hve

-f"'person (L.e no answers busy mgnals or answermg machmes) and the average C

length of each call once connected
> 1. i ‘The March 231, 2003 effectlve date of the -Atnended"

fk-,Telemarketmg Sales Rule s (‘Amended TSR”) new abandoned call requlrements'

o ' Tlmposes a heavy burden on Amencan Extenors It essentlally requlres Amencan

, Exterlors marketmg- department to dn'ect all of its tlme and' resources 'away from

'marketmg 1ts products towards ensurmg comphance Nevertheless th18 fu]l t1me e

e comphance effort Wﬂl hkely fa.ll short

: A .8‘.; Complymg Wlth the prerecorded message reqmrement of the_”'.

~_Amended TSR’s abandoned call safe harbor prov1s1on wﬂl 1mpose an especrally-_ R

A severe burden on Amencan Extenors Our $5O OOO call center software platform is

: mcapable of dehvering a prerecorded 'message toa connected caIl . '-I am currentlyr -

- unaware of the emstence of any technologlcal upgrade compatlble w1th our software o

: platform that allows for the playmg of prerecorded messages to connected calls

9. To satlsfy the’ safe harbor reqmrements, I must therefore locate

, .and purchase costly new technology that enables our predlctlve d1a]1ng system to




‘play prerecorded messages when an agent is unavallable to take an answered call s

) -'Assummg such technology emsts once lt is mstalled on our software platform 1t ‘ Lo

".must be extenswely tested pnor to actual ﬁeld use to ensure that it flmctrons__":if"

: _"A:properly Addrtlonally, our s1xty call center agents wﬂ] have to be substantlally 1.';’:7 e

- retramed to operate the reconﬁgured call center software su1te : It w111 be i’ T

. .exceedmgly onerous, 1f not mpossrble to complete all of these necessary steps by roT o

March 31

w1th the FTC’s abandoned call safe harbor reqmrement to play a recorded message L

10. Amencan Extenors w111 be unable to srmultaneously comply"-"'_' R

o whenever an agent is unavallable to take an answered call and the Telephone-‘

o Consumer Protectron Acts prohrbltlon on such art1ﬁc1al or- prerecorded calls I |
worry that in order for Amencan Extenors to secure safe harbor under the FTC’ s

B rules 1t Wﬂl be forced to vmlate federal law

o 11; If Amencan Extenors is unable to’ secure safe harbor protectlon | L

= under the Amended TSR 1t may have to- end 1ts telemarketmg operatrons entn'ely o

| , 'Consequently, Amencan Extenors may be forced to lay-off its entrre marketmg staﬂ'" CR 7;_‘ -

B and I may have to ﬁnd another career Any effort Amencan Extenors could make

’ "to comply Wlth the FTC’s prohlbrtlon on abandomng even a smgle telemarketmg . o

call would be ﬁnanc1ally unsound and ultlmately prove futile. To comply Wlth the -

‘ FTC’ s prohlbrtron on abandoned calls, Amencan Extenors would have to replace its

$50,000 call center platformvwrth an untold number of agents to manua]ly dial-each '

" marketing call. An attempt to deploy a massive labor force to approximate the




w A
Lo

S eﬂiclenmes gamed from use of predlctlve dlahng technology Would surely be o o

o

o j ",uneconomlcal. Such an effort would also certamly be unsuccessful An entn'ely' _
. 'manual dmlmg system w1]1 not prevent all human errors and for each one- that - S

o occurs the FTC wﬂl 1mpose an $11 000 penalty on Amencan Extenors
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