
















information.15 Currently, shippers can use freight forwarders and

NVOCCs to obtain transport services and transport rates; the latter have

every incentive to collect rate information and find the low-cost providers

of services.l'' The elimination of tariff filing requirements could be

expected to enhance incentives to collect and distribute price information.

Finally, the tariff filing requirements make it more difficult for

carriers and conferences to adjust to changing supply and demand

conditions. IT The requirement of public notification of prices impedes the

ability of firms to respond efficiently to these changes. For instance, in

the event of a sudden market downturn, conferences would have to meet

in order to revise prices and then notify the FMC before their rates became

effective. In the meantime, conference profits and consumers would

15 This statement may appear inconsistent with the FMC's finding that
a majority of shippers surveyed support continued tariff filing and
enforcement by the FMC. (FMC Report, pp. 532, 534) However, we
interpret that result to indicate that shippers prefer more information to
less and that shippers want to obtain the lowest shipping rate possible, not
that they believe that those outcomes could not be provided by an
unregulated market. We also note that surveys of shippers reveal that they
strongly endorse independent action and would prefer to see it extended
to service contracts. (FMC Report, pp. 684, 648) Those responses appear
to indicate that shippers prefer the freedom to obtain price information
from individual carriers.

16 When regulated by the Civil Aeronautics Board, the airline industry
had a centralized structure for providing rate information. Subsequent to
"deregulation", consumers could receive rate information for most carriers
from any travel agent. Freight forwarders, which provide a service similar
to travel agents, would have equal incentive to collect and provide rate
information.

IT Relative to other industries, ocean carriers have considerable
incentives to adjust price to changing economic conditions. Slack demand
cannot be alleviated through inventory accumulation as in manufacturing
industries. Once capacity is established, an ocean carrier becomes
concerned with finding as many customers as possible to occupy its cargo
space. Thus, there are strong incentives to make price adjustments and to
provide information to customers concerning those adjustments.
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suffer. 18 If firms were relieved of the tariff notification requirement,

they could change their prices more rapidly while informing prospective

customers of any changes. The prospect of lower adjustment costs might

also encourage entry into the ocean shipping industry, which would result

in even lower prices in the market for shipping services. It would appear

th i t requiring tariff notification imposes costs without providing benefits

that would not otherwise be provided through private market incen tives.J?

Service Contracts

Service contracts are arrangements between individual shippers and

individual carriers (or conferences) to transport a specified quantity of

cargo over a specified period. The 1984 Act requires that the essential

terms and conditions of service contracts be filed publicly with the FMC

and that the carrier (or conference) make these same terms and conditions

available to any similarly situated shipper.

Currently, conferences can decide whether to permit their members to

negotiate service contracts individually with shippers or whether to

channel all contracts with shippers through the conference at rates and

terms determined by the conference jointly. By-and-large, conferences

ha ve prohibited their members from negotiating directly with shippers (i .e.,

from taking independent action on service contracts.)

No issue seems to separate shippers and carriers more starkly than

whether conference members should have the right to take independent

18 An individual conference member would, of course, be free to file
an independent-action tariff, which would take effect in ten days at the
most. :

19 Because tariff filing is currently required pursuant to statute, only
an act of Congress (and not rulemaking by the FMC) could eliminate that
requirement.
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action on service contracts. According to the 1989 FMC Report, "carriers

oppose, while shippers support, requiring independent action on service

con tracts."

Service contracts would not exist unless both the conferences and

shippers found them mutually beneficial. Contracting would likely be

even more efficient, however, if contracts between shippers and individual

carriers were permitted by conferences. A shipper-conference service

contract may allow conferences to set prices for these agreements that may

not accurately reflect the competitive incentives of the individual carriers.

By contrast, a shipper-carrier contract would be more flexible in

addressing the competitive conditions facing individual firms and also the

individual demands of shippers. Further, the elimination of the need for

coordinated action in changing contract terms would allow carriers to

adjust more rapidly to changing market conditions.

It is difficult to determine the likely effects of permitting conference

members to negotiate service contracts directly with shippers because

conferences tend not to give their members this freedom. Yet, one

temporary exception to this rule arose between 1984 and mid-1986 when

some conferences in the Far East trade allowed their members to enter

service contracts directly with shippers. Since mid-1986 the Far East

conferences have joined the others in prohibiting their members from

entering service contracts not negotiated through the conference.

This brief episode in the Far East trade provides the Advisory

Commission with an opportunity to determine the likely effects of

allowing conference members to negotiate service contracts directly with

shippers. The Advisory Commission might conduct a review of this

episode, paying particular attention to the reasons given by the conference

for revoking its members' freedom to negotiate directly with shippers, the
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shippers' assessment of the impacts of this change, and any changes in

observable measures of market performance, such as prices and service

quality. The FTC's 1989 Report contained a brief analysis comparing the

rates in the Far East trades with those in the Atlantic trades, concluding

that the "decision to prohibit direct negotiations between their members

and shippers may have contributed to the upward momentum in inbound

and outbound transport rates between the United States and the Far East."

The Advisory Commission could scrutinize this time period more closely

to learn whether our initial assessment on prices is correct and, if so,

whether the changes can be explained by factors (such as differences in

service quality or differences in input prices) not related directly to the

decision regarding independent action on service contracts.

Conclusion

The Advisory Commission will be considering the likely effects on the

ocean shipping industry should conference antitrust immunity be revoked

and replaced by exposing conference practices to the existing antitrust

laws. Because conference antitrust immunity has existed, to some degree,

since 1916, it is difficult to visualize the industry without it. Nonetheless,

it may be instruct ive to draw from the experiences of other transportation

industries, which previously possessed substantial regulatory structures in

ways similar to the one that currently exists in ocean shipping. Since 1980,

federal deregulation has occurred in the trucking, railroad, and airline

industries. Opponents of deregulation had raised numerous concerns about

the potential changes. Yet, economic assessments of the effects of these

changes have indicated that deregulation generally reduces transportation

12



rates without sacrificing service Quality.20 The concerns that are being

raised today by those who believe that the conference system must be

retained are similar to the concerns raised prior to deregulation in other

transportation markets. In deciding whether to recommend retention or

modification of the existing regulatory structure, the staff recommends

that the Advisory Commission consider whether ocean shipping markets

differ fundamentally from those transportation markets for which

deregulation has brought tangible consumer benefits, and from other

markets generally which seem to operate effectively without antitrust

immunity.

Price-fixing agreements among competitors tend to raise prices and

reduce output and facilitate price discrimination among classes of shippers.

These effects have been the reasons for concern with conference

agreements. Even if the agreements are open to competitors, they may tend

to encourage too much capacity or other forms of service competition and

also may permit price discrimination to continue. Such outcomes typically

harm consumers. The staff has not seen the arguments and evidence

sufficiently developed to show that these concerns are no longer justified -

- at least not on grounds of efficient pricing and resource allocation.

Other grounds of support may exist. These we do not discuss.

20 For an assessment of rail and trucking deregulation, see Winston et
al., The Economic Effects of Surface Freight Deregulation, The Brookings
Institution (1990). For airlines, see Secretary's Task Force on Competition
in the U.S. Domestic Airline Industry, U.S. Department of Transportation
(February 1990).
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