




































































































































TABLE 7 (CONTINUED)

UNITED
UNITED
SIMMONS AVIATION
UNITED
UNITED
AMERICAN
UNITED
AMERICAN
UNITED
AMERICAN
AMERICAN
UNITED
UNITED

1515
2045

715
915
645
915
645
645

2045
2045
2045

645
2045

7517
7340
8486
8209
7071
7020
7384
7245
7438
7060
7225
7673
7103

Only one of the lottery recipients at National and LaGuardia

Midwest Express -- owned slots or operated flights at National

as of June 30, 1990. At O'Hare, only America West and Air

88Wisconsin remained as of June 30, 1990.

All but four of the lottery slots changed hands within what

would have been the two year "must use" periOd proposed in the

SNPRM. Excluding these four slots, the average number of days a

slot was held by the lottery recipient was 112 days at National,

89118 days at LaGuardia, and 90 days at O'Hare. To the extent

that small and new entrant carriers in the future will face the

88 Air Wisconsin is being purchased by United. Western
Airlines was purchased by Delta and Ozark was purchased by TWA in
1986, and Air Cal was purchased by American in 1987. See Ogur,
Wagner and Vita, supra note 8, Table 11-3, pp. 28-29. The
remainder exited as scheduled air carriers.

89 This number does not include 41 lottery slots that were
not picked at O'Hare. In addition, 19 of the slots at O'Hare
were determined to have been returned or withdrawn by the FAA
before the lottery recipient operated the slot. Not counting
these 19 slots yield an average holding period of a little over
five months (156 days).
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same competitive pressures and economic incentives as they did

following the 1986 lotteries, the data suggest that lottery slots

allocated in future lotteries likely would be quickly traded, in

the absence of rules prohibiting their transfer.

In the absence of market power, the strength of a market

system is its ability to direct resources to their highest valued

uses. 90 Relying on nonmarket methods such as grandfathering and

lotteries initially to allocate slots and prohibiting or delaying

their subsequent transfer would sacrifice the benefits of an

unrestricted slot market. 91 Because nonmarket mechanisms are

unlikely to result in an efficient initial allocation of

92slots, the presence of an unrestricted slot market with a

short or nonexistent minimum holding period would permit

initially misallocated slots be transferred to more highly valued

uses.

The FAA proposal would severely limit market reallocations

by requiring the lottery participants to use lottery slots for

two years before they could be transferred or sold freely. This

prohibition on transfer, along with the stricter limits on

primary participation in slot lotteries, will create, at least

over a two year period, a user classification for new entrant and

90 See DOJ comments, supra note 12, p. 7.

91 Auctions would be a market based method of initial
allocation. For a discussion of the legal issues that may
preclude or severely restrict their use, see the DOJ comments,
supra note 12, pp. 13-15.

92 See Comments of the DOJ, supra note 12, pp. 12-15. See
also Koran and Ogur, supra note 8.
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limited incumbent carriers (or small) airlines. If the lottery

allocation has not resulted in the most efficient set of carriers

receiving the lottery slots, the result could be to perpetuate an

93
initial misallocation of resources for up to two years. And

given that it may be the larger, not the smaller, carriers who

use slots most intensively, reallocation of slots to smaller

carriers may induce reductions in slot utilization and consumer

welfare. Whether the misallocation is significant would depend

upon how many slots are affected.

seeking slots without intending to use them might be

deterred without the proposed two year "must use" period by

barring from future slot lotteries a carrier who has sold its

lottery slots too quickly. The proposed definition of a "limited

incumbent" based on both current and past holdings is consistent

with this approach. 94 If the costs of being excluded from

future slot lotteries are large enough to cancel the gains from

the slots obtained in the current lottery, the carrier will be

93 As in the case of the 90 percent "use or lose" rule, a
carrier may choose to operate a flight for two years in order to
obtain the valuable slot. This could result in much of the value
of the slot being dissipated by the operation of the inefficient
flight. See Posner, supra note 85.

94 See the discussion in note 32, supra. A smaller
carrier's sale of lottery slots soon after the minimum holding
period expired may simply mean its profits were lower than it
expected; if so, it would be wrong to infer from the quick sale
that the carrier wanted the slot solely in order to sell it for a
profit. still, the costs imposed by that erroneous inference may
not be large as long as slots remain transferable. If the
smaller carrier would experience higher costs and lower
profitability permanently, its future entry is unlikely anyway.
If the carrier corrected its cost disadvantage, it could purchase
a slot from lottery winner or an existing slot carrier.
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deterred from entering the current lottery for what the FAA finds

to be undesirable purposes. And if the implicit penalties from

lottery "debarment" at a single HDTA are not large enough, the

carrier-specific prohibition could be extended, for example, to

include other HDTAs, or slot lotteries at future HDTAs. such a

system, coupled with the proposed selective screening of "new

entrants," could reduce unwanted behavior and preserve favorable

treatment for qualified small carriers with less potential for

perpetuating an initial misallocation of resources.

v. Conclusion

Historical slot use at the four HDTAs is not consistent with

the two anticompetitive theories studied. The data do not

suggest that slots were being used at low rates, nor do the data

suggest that carriers with larger shares of available slots used

their slots at lower rates than carriers with smaller shares.

Thus, the data do not present compelling reasons to believe that

changing the existing slot allocation and transfer rules in the

manner proposed would be necessary to increase slot usage rates

to high levels. The proposed regulations and our comment address

only slot usage, and not other aspects of airline competition.

The proposed changes to the FAA's "use or lose" rules would

require a rate of use approximately equal to the average rate of

use already voluntarily chosen by most carriers. The rule is

likely to affect a carrier with fewer slots more than a larger

carrier with many slots. The proposed restrictions on lottery
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participation and lottery slot sales may prevent slots from

moving to their highest valued uses, and thus could reduce

welfare.
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