



































1

The Honorable David Knowles May 5, 1992
Page 13

without any showing that the pricing practices lessen or injure
competition. Because "cutting price in order to increase
business often is the very essence of competition," the Bill may
"chill the very conduct the antitrust laws are designed to
protect."”

F. The Bill may lead to higher gasoline prices because it
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The Bill may inhibit vigorous competition and add costs to
the distribution of gasoline in California that do not exist in
other states, costs that would be borne by California consumers
and visitors. The Bill may make firms less inclined to reduce
their retail prices in response to changing conditions of demand
and supply and may deter short term price discounts designed to
attract new customers, because these actions risk allegations
that prices to wholesale customers are too high in relation to
the corresponding "adjusted retail price.”

The Bill may prevent refiners from realizing all the
efficiencies of vertical integration that can often reduce
transaction and search costs and lower prices to consumers. As a
broad generalization, economic theory suggests that vertical
integration is likely to harm consumers onlx)when market power
exists in at least one stage of production. A vertically
integrated refiner may be able to achieve greater efficiency in
coordinating its different levels of distribution. 1In a
competitive industry, such as retail gasoline sales, it may be
expected that these cost savings would be at least partially
passed on to the consumer. However, the Bill may inhibit such
firms from using these savings to lower prices to consumers if
the savings are difficult to demonstrate as reductions in
operating costs justifying narrower margins than the Bill sets

for a prima facie violation.

An unintended effect may be to encourage vertically-
integrated refiners that distribute gasoline in California to

the Bill's standards, too low.

» Matsushita Elec. Indus. Co, v, Zenith, 475 U.S. 574, 594
(1986).

~ % see, e.g., U. S. Department of Justice, Merger
Guidelines, Section 4.21-4.213 (1984). In announcing joint
Merger Guidelines earlier this month, the Department of Justice
and the Federal Trade Commission stated that these sections of
the previous Guidelines, describing policies about vertical
relationships, would still be applied.
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change otherwise lawful pricing practices. For example, thﬁ Bill
may limit the availability of certain functional discounts.

In enforcing the federal price discrimination law, the
Robinson-Patman Act, the Commission is careful to avoid
discouraging firms from engaging in lawful price competition and
from setting price differences that, rather than injure
competition, may operate to destroy cartel pricing. However,
such lawful price competition may be discouraged by the threat of
liability under the Bill's proposals. Firms may simply decide to
set uniformuprices across broad geographic regions to avoid
violations.

41

In Texaco, Inc. v. Hasbrouck, the Supreme Court said that
"a functional discount that constitutes a reasonable
reimbursement for the purchasers' actual marketing functions will
not violate the [Robinson-Patman] Act." 110 S. Ct. at 2550.

** see, e.g., F.M. Scherer & D. Ross, Industrial Market
Structure and Economic Performance, p. 515 (3d ed. 1990).
“ To the extent that individual firms would have an
incentive to set a single price in a geographic area to avoid
violating the law, the bill would resemble "uniform price laws,"
whose possible effects were discussed in the 1984 DOE Report, at
122:

In a market where there are no restrictions on pricing,
price reductions tend to spread throughout the geographic
area providing lower prices for consumers. .. If the
geographic area within which the price cutting occurs is
limited, it is very likely that the refiners will respond in
kind. .. Thus, a price cut in one area often will lead to
price cuts across broad market areas. In this situation,
competition has worked effectively and consumers in all
areas affected are better off.

In markets where there are uniform price restrictions, it is
more likely that the responses will be different. Again, a
refiner may decide to lower prices in a geographic area
where sales traditionally have been weak. Refiners'
responses must now take into account the uniform price law.
«. [R]efiners must lower prices throughout the area covered
by the law. 1In this situation, the refiners are more than
likely to maintain their prices, since they may decide it is
less costly to forego some sales in the initial market where
price cutting is occurring than lower prices throughout the
region. .. Competition has been adversely affected and most
consumers are no better off, since price reductions have not
occurred in areas where they would have without the uniform
price law.
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IV. Conclusion.

.For the reasons stated above, we believe that Assembly Bill
2371 might cause gasoline prices in California to increase. We
appreciate the opportunity to comment on this matter. If you
have additional questions, please feel free to contact me or
Assistant Director Marc G. Schildkraut, whose Division within the
Commission's Bureau of Competition has considerable experience in
analyzing competition in the petroleum industry. You may write
or call Mr. Schildkraut, at:

Energy and Food Division
Bureau of Competition,

Room 3301

601 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

(202) 326-2622

Thank you again for the opportunity to comment on Assembly
Bill 2371. I hope you find these comments to be helpful.

Since p:

Ronald B. Rowe
Director for Litigation
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Source: 0il Weekly, 0il & Gas Journal.

Spreads shown here are

between DTW and branded jobber prices and between branded jobber
and unbranded rack prices for unleaded regular gasoline in the
eastern United States from early 1989 through mid 1991.



