




































1 estate,· and concluded that it would be unconstitutional for a

2 court to vest the receiver with such authority, although Congress

3 could do so by statute. 744 F. SUppa at 1421-22.. 11

4 The logic of Scholes is dubious and, to our knowledge, no

5 cases follow it. 12 If it were true that only an express act of

6 Congress could constitutionally vest an equity receiver with

7 standing to sue, then such receivers would lack even authority to

8
11 The Scholes court may have based its conclusion on the

9 Supreme Court's observation in Caplin that the bankruptcy
trustee's authority under 11 U.S.C. § 567(3) is supplemented by

10 11 U.S.C. § 587. As the Court noted, § 587 gives the trustee the
rights that a "receiver in equity would have if appointed by a

11 court of the United States for the property of the debtor." 406
U.S. at 429. Although the Court held that even this additional

12 authority would not suffice to empower a trustee to sue on behalf
of a third party, the Court nowhere suggested that an equity

13 court could not expressly empower such a receiver to sue on
behalf of injured investors. Indeed, the Court's analysis of the

14 powers of an equity receiver appears consistent with the federal
cases discussed in Part I, supra, that hold generally that an

15 equity receiver may not sue on behalf of injured customers of the
receivership estate unless expressly authorized by the appointing

16 court.

17 12 Defendant mistakenly implies that Southmark Corp. v.
Cagan, No. 89 C 4647, 1992 U.S. Dist. LEXIS 2626 (N.D. Ill.

18 March 6, 1992), follows Scholes. Mem. at 11. It does not.
Although Southmark was decided in the same district as Scholes

19 and, like Scholes, addressed the standing of a corporate receiver
to sue on behalf of investors, the court in Southmark avoided

20 adopting the Scholes rationale. Unlike the situation in Scholes
(and here), the injured investors in Southmark had dealt with an

21 intermediary, not directly with the corporate defendant. Thus,
the logic of Scholes should have applied even more strongly.

22 However, the court merely quoted, but did not adopt, that portion
of Scholes concerning the constitutional limitations on the

23 receiver's standing. Instead, the court held that the receiver
lacked standing solely because of the remote relationship between

24 the receivership corporation and the investors on whose behalf he
sought to sue. The clear implication of the decision is not, as

25 defendant suggests, that the court's authority to create equity
receiverships is constitutionally limited, but rather that the

26 receiver may well have had standing to sue on behalf of the
investors had they dealt directly with the corporate defendant.

27 This result, of course, would directly contradict Scholes.
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1 sue on behalf of the corporations they represent. Receiverships

2 in FTC cases (as in SEC cases) are created, not pursuant to

3 statute, but pursuant to the court's inherent equitable

4 authority, and the court defines the scope of the receiver's

5 powers. SEC v. Wencke, 783 F.2d 829, 837 n.9 (9th Cir.), cert.

6 denied, 479 U.S. 818 (1986). Yet no court, including the Scholes

7 court, has ever questioned the standing of the receiver to sue on

8 behalf of the corporations it controls, although such standing

9 flows solely from an order of the court.

10 A court order that also gives a receiver authority to

11 represent injured investors, for the limited purpose of bringing

12 suit on their behalf against those who have joined with the

13 receivership entity in the fraudulent scheme, is constitutionally

14 indistinguishable from an order authorizing the receiver to sue

15 on behalf of the corporation itself. See Boston Trading Group,

16 Inc. v. BurnazQs, 835 F.2d at 1515 (holding that there is no

17 distinction between a receiver's authority derived from a statute

18 and authority derived from a court order). Once granted this

19 autho~ity, there is little doubt that the receiver enjoys a

20 sufficient stake in the outcome to assure an adequate

21 presentation of issues before the court, thus fulfilling the

22 requirements for constitutional standing. Linda R.S. v.

23 Richard D., 410 U.S. 614, 616, 93 S.Ct. 1146, 1148, 35 L.Ed.2d

24 536, 540 (1973). Accordingly, there is no constitutional barrier

25 to this Court's Order for Appointment of Special Counsel.

26

27
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2 CONCLUSION

3 For the reasons set forth above, this Court should deny

4 defendant Deloitte & Touche's challenge to the receiver's

5 standing to bring the present case on behalf of defrauded

6 customers of Hannes Tulving Rare Coins, Inc.
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~nit£b ~tat£5-~ istrid QIourt
SOUTHERN DISTRICT OF FLORIDA

NO: 83-1702-A1-CIV-HOEVELER

ALL CASES

IN RE:
O. S. OIL AND GAS LITIG~TION

THIS CAUSE having come before the Court upon

Defendants' Motions to Dismiss the Amended Complaints, and the

Court having twice heard argument on the motions and being

otherwise advised in .the premises, it is

ORDERED AND ADJUDGED as follows:

I. STANDING

The Court finds that Receiver Wald has standing to

pursue claims on behalf of the allegedly defrauded investors in

the defunct companies. The Receiver's standing, as a federal

equity receiver, to pursue such claims derives from this Court's

order of Appointment of January 7, 1984, in which the Court

appointed Wald with directions to Rdetermine, adjust and protect

the interest of the clients of these companies.- The Receiver's

Ancillary Complaint, on behalf of the Companies, investors and

creditors is a proper exercise of the powers granted him by this

Court's appointment. See Schacht v. Brown, 711 F.2d 1343, 1348

(7th Cir. 1983), cert. denied, 464 U.S. 1002 (1983): Meyers v.

~oody, 693 F.2d 1196, 1206 (5th Cir. 1982), cert. denied, 464

U.S. 920 (1983): Lank v. New York Stock Exchange, 548 F.2d 61, 67

(2d Cir. 1977); Hooper v. Mountain State Sec. Corp., 282 F.2d 195

206-07 (5th Cir. 1960): Dirks v. Clayton Brokerage Co. of St.

Louis, Inc., 105 F.R.D. 125, 135 (S. Minn. 1985): G1usband v.

Fittin Cunninaham Lanzer, Inc., 582 F.Supp. 145, 148 (S.D.N.Y.



( (

1984); McDermott v. Russell, 523 F.SUpp. 347, 352 (E.D. Pa.

1981); Fletcher Cyc. Corp. (Perm. Ed.) 57847 at 458-64.
,

The Dirks, Schacht, and~ cases are useful law for

the proposition that the Receiver· is not bound by the former

officers' frauds because he r~presents creditor~ who w,re

in~ured, rather than benefited, as a r~sult of ~he tLaud. 711

F.2d at 1348; 548 F.2d at 67: 105 F.R.D. at 135.

Further, the Receiver here has standing to represent

the Companies because the Companies were injured and ultimately

wasted through the fraudulent schemes of the officers. ~

Schacht, 711 F.2d at 1348-49: Hooper, 282 F.2d at 206-07.

II. RULE 9<b) DEFENSES AS TO ALL COUNTS INVOLVING
FRAUD

Certain Defendants have moved to dismiss those counts

of the Plaintiffs' and the Receiver's Amended Complaints

involving fraud for failure to plead such fraud with

particularity as required by Fed.R.Civ.P. 9<b>. plaintiffs'

Omnibus Memorandum of Law in Opposition to Defendants' Motions to

Dismiss at 15-46 effectively counters Defendants' rule 9<b)

assertions.

- [Al Complaint should not be dismissed for

failure to state a claim unless it appears beyond doubt that the

. plaintiff can prove no set of facts in support of his claim which

would entitle them to relief.- Conley v. Gibson, 355 U.S. 41,

45-46, 2 L.Ed. 2d 80, 84 (1957). A motion to dismiss on the

basis of the pleadings alone should rarely be granted; the

practice of dismissing claims on the basis of the barebone

pleadings is a precarious one with a high mortality rate. See
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Wolfson, Diamond and defendant, Morgenstern, these will be heard

at 4:30 p.m., on Monday, February 29, 1988 at 301 North Miami

Avenue, 9th Floor, Miami, Florida.

~ DONE AND ORDERED in Chambers at Miami, Florida, this ___

1L-day of February, 1988.

Copies furnished to
all counsel of record
and defendants pro se
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