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The provisions of H.B. 2347 that permit retention of fees and expenses may
help resolve these problems. Sellers might be able to include in their prices certain
scparate, identificd amounts that would not be subject to the trusting requirements
or could be deducted from the trust in the event of cancellation and refund.®
Neither of the Pennsylvania statutes that now govern trusting clearly permits
deducting or excluding fces and expenses from trust amounts. It is unclear how
these two provisions of HLB. 2347 would apply in practice. But providing explicitly
for amounts to cover expenses could overcome the problems described above.

As an alternative to the difficult task of determining in advance an
appropriate level of trust funding for the entire industry, the legislature may wish
to consider a solution that relies in part on market forces to provide protection in
individual cases. The law might permit pre-need sellers to provide a performance
bond under which a third party guarantor would agree to pay the contract amount
if the seller did not deliver at the time of need. Competition among guarantors
could lead to bond prices and other terms that would be set by market forces and
that could change in response to changes in market conditions. Moreover, bonding
would mean that the appropriate level of protection could be determined for each
seller individually. One scller may be a better risk than another, perhaps because
its fixed-asset base is larger. If the guarantor charged the lower-risk seller a lower
premium or subjected it to other terms that were less stringent and hence less
costly, the seller could pass the savings along to consumers® At least one state
permits pre-need sellers of funeral goods and services to use performance bonds in

B HB. 2347, § 8(j4) requires contract disclosure, by dollar amount or
percentage, of any amount that "is not placed in trust,” and cross-references to
§ 9(b), which permits "reasonable trustee fees, administrative expenses and taxes” to
be deducted before refunding trust funds in the event of cancellation. It is unclear
whether the amount that § 8(jX4) requires the contract to disclose is identical to the
items that § 9(b) permits the provider to retain. If so, what § 8(j}4) permits as "not
placed in trust” might be limited to these three categories, subject to a requirement
that thc amounts be "reasonable” Whether the amounts would be included in the
trust but might be deducted from the refund in the event of cancellation, or
whether they would not be placed in trust at all, could affect how much interest
the consumer earns on trusted funds.

* To the extent that bonding risk depended on capitalization or
creditworthiness, the performance bond alternative might have about the same
effect as a trusting requirement on the competitive prospects of new or less well-
capitalized firms
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lieu of trust funds® Some states permit performance bonds in the sales of
cemetery goods and services® In other industries, performance bonds have been
“used to protect consumers’ investments, where delivery of goods or services is
deferred or occurs over an extended time” Permitting pre-neecd sellers to obtain
performance bonds, in lieu of requiring them to put funds in trust, could be a
viable and procompetitive alternative that the legislature may wish to consider.

In addition, several sections of HLB. 2347 require that pre-need scllers itemize
goods and services covered by pre-need contracts and that their prices conform to
prices in the providers’ price lists® These requirements, taken together, might
have the effect of prohibiting any pre-need sales of goods and services at a total
price below the sum of their itemized individual prices. To prohibit this practice
completely may result in increased costs and thus might harm consumers.
Accordingly, the prohibition’s possible costs should be weighed against its
anticipated benefits The Commission’s Funeral Industry Practices Rule® and
federal antitrust laws, such as the prohibition against “tying,”* already deal with
situations where the practice could raise concerns. This possible effect of the bill
might be avoided by providing that prices for separate items in pre-need contracts

B Yowa Code Ann. § 523A.7 (1988).

# E.g, SC. Code Ann. § 39-55-225(d) (1976); I1l. Comp. Stat. Ch. 815, Art. 390, § 15(e)
(1992).

¥ For example, the Commission has obtained performance bond requirements
in orders against health spa operators charged with, among other things, failing to

fulfill their contracts with customers. FIC v, L.ady Venus Center, Inc, No. 3-84-0158
(M.D. Tenn, Feb. 16, 1984); FTC v. Tyler-Radeliff Co. Inc, No. 3-84-0159 (M.D. Tenn,

Feb. 16, 1984), FTC_ v. Thor Enterprises, Inc, No. 84-2121-MA (W.D. Tenn, Feb. 16,
1984).

» HB. 2347, § 5d), § 8(c), § 12()).

# The Commission’s Funeral Industry Practices Rule considers it an unfair or
deceptive act or practice to condition the furnishing of a funeral good or service on
the purchase of some other funeral good or service, except as required by law or
otherwise specifically permitted. 16 CF.R. § 4534(b)1). The revised rule, to become
effective this summer, also prohibits charging a fee as a condition of furnishing any
funeral good or service, except as specifically permitted. 16 CF.R. § 4534(b)1)(i1).

% Sce Jefferson Parish Hosp. Dist No. 2 v. Hyde, 466 U.S. 2 (1934).
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must be no greater than (instead of identical to) the prices on the providers’ price
lists.

IV. Conclusion.

Setting the same trusting and other standards for all sellers of pre-need
funeral arrangements could eliminate existing statutory anomalies and improve
competition, which could in turn benefit consumers. If the trusting requirements
are too stringent, however, they may unnecessarily restrict the sale of pre-need
goods and services. In assessing how to balance the protection of consumers from
supplier default against the risks of impeding competition and injuring consumers
indirectly, the legislature may wish to consider allowing pre-need sellers to post
performance bonds as an alternative to maintaining trust funds.

Phillip L. Broy
Director



