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PROCEEDINGS

MR. ELIASBERG: Good morning. Welcome to the
joint Justice Department/Federal Trade Commission health
care law and policy session on entry and efficiencies in
the health care insurance industry. My name is Ed
Eliasberg, I'm an attorney with the Antitrust Division of
the Justice Department and I am one of the moderators for
today's session.

To my immediate left is Sarah Mathias, who is an
attorney in the Federal Trade Commission's Office of the
General Counsel and is the other moderator for today's

session.
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This session will examine the question of entry,
expansion and product repositioning in the health
insurance health plan industry. The presence or absence
of entry barriers is so important because, as the Merger
Guidelines point out, a merger is not likely to create or
enhance market power or facilitate its exercise if entry
into the market is so easy that market participants after
the merger can't profitably maintain a price increase
above the premerger level.

Or as it was put by one of the panelists at the
afternoon session yesterday, for those of you who were
here, and it was Lawrence Wu who is going to be joining
us again today, "Leave off the key, Lee, because entry is
the key." Somehow or another it sounded better when
Lawrence said it yesterday than when I did just now. 1In
any event, that is one of the topics that we will be
exploring this morning.

We also hope in this morning's session to be
getting insights regarding what sorts of efficiencies can
and are likely to arise out of health plan or health
insurance mergers. The presence or absence of
efficiencies are important because the Agencies that use
the language of the Merger Guidelines will not challenge
a merger if cognizable efficiencies are of a character of

magnitude such that the merger is not likely to be
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anticompetitive in any relevant market.

The format this morning is going to be slightly
different than what you saw yesterday and in the last few
sessions. We are going to start out the session by
hearing presentations from the four panelists. Each will
give a presentation of about 20 minutes or less. We will
then take a short break, and after the break, the four
panelists are going to be joined by two other individuals
who are also quite knowledgeable and conversant on these
topics for a moderated panel discussion.

I'll introduce those folks after the break. We
will end the session by no later than 12:15. Let me
stress that we are extremely grateful to the four
presenters for taking the time from their busy schedules
to be here today. Each of them is extremely accomplished
and have achievements far too exemplary for me to get all
the way through, so I am only going to give each one of
them a short introduction and ask you in the audience to
take a look at the hand-outs for their complete
biographies.

At my extreme far right is Mary Beth Senkewicz.
She is senior counsel for health policy at the National
Association of Insurance Commissioners. She supervises
all NAIC staff support work for the NAIC's health

insurance and managed care committees and the committee's
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task force and numerous working groups. She tells us
that her presentation is going to be health insurance
101, and we are very much looking forward to hearing it,
Mary Beth.

To Mary Beth's immediate left is Ruth Given.

Ruth is Health Care Director for Deloitte Research, the
applied research arm of Deloitte & Touche, where her work
has explored numerous issues in various segments of the
health care industry. She has been an expert witness on
a number of HMO and insurance industry merger cases and
has written several articles about the economics of HMO
mergers.

To Sarah's left is Jay Angoff, he is of counsel
to Roger Brown & Associates in Jefferson City, Missouri.
Jay served as the Missouri Insurance Commissioner between
1993 and 1998 where he approved, disapproved or
conditionally approved more than 10 insurance industry
mergers, including the United Care Metro Health merger,
Principal/Coventry and the Traveler's/Citicorp merger.

He has been an antitrust lawyer with the Federal Trade
Commission and has taught and written about insurance and
antitrust law in popular and legal publications.

To Jay's left is Lawrence Wu. He is an economist
with NERA, the National Economic Research Associates in

their antitrust and health care practice. He was good
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7
enough to be one of our panelists on yesterday's sessions
about competitive effects in the health insurance
industry, and as became clear then, he has analyzed
mergers and competitive issues in a wide range of health
care markets, including, most importantly, the health
care health insurance sector, and indeed was heavily
involved in the Aetna/Prudential case. Prior to joining
NERA, he was a staff economist in the Federal Trade
Commission's Bureau of Economics.

With that, I would like to ask Mary Beth to start
off. We will then proceed in the order in which folks
were introduced. Once everyone has had an opportunity to
make their presentation, we will take a quick break and
then move to the moderated roundtable. At that time,
again, let me repeat, I will introduce the other two
individuals who are going to be participating in the
roundtable.

Let me finally just ask all the speakers and
panelists to try to speak into the microphone, because
this is being both recorded and we have folks listening
in by telephone.

So, Mary Beth?

MS. SENKEWICZ: Thank you, Ed. Thank you for
inviting me and the National Association of Insurance

Commissioners to participate in this hearing.
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As an introduction, I do want to note, in
preparation for today's hearing, I was reading through
various literature, looking at your web site, and I must
admit that while insurance has a language all of its own,
I must say antitrust truly has a language all of its own.
And in fact, we probably are not speaking particularly
the same language today.

I'm here to talk a little bit about how state
insurance regulators operate and how it happens that a
health plan can come to be and what types of requirements
the states will put on health plans to operate in their
state. And I know that you guys, the antitrust lingo is,
you're talking about barriers and all sorts of things
like that and I was trying to think, what kind of
barriers exist.

I think that first of all, I would like to say as
state regulators, we don't consider any of our
requirements barriers, but rather good, sound regulation
of a market and of an industry that when you think about
it, for one reason it's regulated is because it's not,
generally speaking, you're not in an arms-length
transaction when you're dealing with an insurance
transaction, as you are in many other contractual types
of situations. So, I think there's really good public

policy reasons for the insurance industry to be so
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heavily regulated.

Let me briefly just kind of give you an overview
of how regulation works. As we all know, states are
generally the regulators of insurance products, although
since they're in health, there are three main, I don't
know if you call them exceptions or incursions by the
federal government into the regulation of health
insurance, beginning with ERISA back in 1974, and then
with OBRA90, began the kind of the dual state federal
regulatory authority over Medicare supplement insurance,
and then in 1996, HIPAA, the Health Insurance Portability
and Accountability Act put certain requirements on both
group and -- both the group and the individual market.

But first things first, how does a health plan or
how does an insurance company get to operate in a state?
The first thing you have to do is obtain a certificate of
authority to do business in a particular state. And
let's say it's a new company, someone that doesn't exist.
If you don't have a certificate of authority to do
business in Missouri, Jay's old state. Well, they would
have to fill out a very complicated, long license
application, certificate of authority application, giving
a tremendous amount of detail about their finances, their
background, who these people are that are putting it

together, a business plan, plan of operation, what types
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10
of lines of insurance are they going to sell. It's
obviously a very -- to some extent, arduous process, but
also a necessary one to make sure that these people are
legitimate, that they have the finances. Remember, the
essential promise when someone is selling an insurance
contract to you is that they will pay and they will have
the ability to pay claims when the claims become due.

And it is that promise that insurance regulators want to
ensure that the insurance company can deliver on at the
appropriate time.

So, one of the principal areas of regulation is
over the solvency of an insurance company. So, you have
to go through an application process, you have to obtain
a certificate of authority to do business in a particular
state. So, assume that that's all done and you get your
certificate of authority to do business. Then, what's
next?

Well, you can begin to sell, but before you sell,
the products themselves have to be approved by the state
insurance commissioner. And there are a variety of ways
that is done. There are as we know, 51 jurisdictions,
and 51 perhaps different ways of doing it, but generally
speaking, they have to file a product approval form.

Now, what has to be in that product or what has

to be in the product in order for it to get approved?
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11
That's going to depend on the line of business, for
example, but let's just say it's a major medical policy,
a group major medical policy. Some of the things that
would have to be in the products in order for it to be
approved are the things that are required by law, both
state and federal. Because of HIPAA, and I would just
note that most states had already done what HIPAA did in
1996, so it was kind of the Feds were doing a little bit
of catch-up there.

For example, all policies have to be guaranteed
renewable; the insurance companies have to renew the
policy, with certain exceptions. The classic exceptions
in the insurance context are fraud, misrepresentation,
nonpayment of premium, or if the insurance company is
leaving a market, things like that. They have to be
guaranteed renewable.

They have to have a certain amount of consumer
protections within the product form, within the policy,
to protect the consumer that a state might require. And,
for example, most states require that each health
insurance contract have a grievance process, if the
consumer has a complaint, there has to be a set of
internal appeals processes available to a complainant to
make sure a complaint is known and for it to be heard by

the insurance company.
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12

That can get and even involve two different
levels of appeal within the insurance company. They have
to have, if there are any type of managed care
arrangements or utilization review requirements; i.e.,
you have to get permission before you get certain
procedures done, there have to be processes in place by
the insurance company, by the health plan, to ensure that
that utilization review is done on an objective basis,
and that due process is given to the insured.

If there are still disputes, many states, it's up
to 41 now, require what's called an external review of a
claim that's been denied in the case of medical
necessity. So, the complainant, the insured, gets to go
to an outside, outside the insurance company, that is,
objective panel to have its -- his or her claim heard.

There are things that a managed care plan must
have in place, such as network adequacy requirements. If
you are selling a product that is restricted in the
payment it will make based on the service provider; i.e.,
you know, our classic, you know, you get 80 percent if
you go in network, you only get 60 percent if you go out
of network. The states will require that the health plan
have a network that is adequate to service its
policyholders. I mean, if they're being restricted,

there have to be enough doctors, providers, all types of
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13
service providers to allow the insureds to have instant
or reasonable access to the services that are provided.

This is just a little bit of the types of things
that you will see in managed care plans in particular,
quality assessment and improvement, again, because of
kind of the perverse, I call not perverse, reversal, some
would say perverse, reverse incentive in managed care;
i.e., the doctors are only getting paid X amount per
month, versus old fee for service, the money kept flowing
in, so they kind of have a reverse incentive, perhaps,
not to treat, there is -- there are reguirements about
quality assessment, that they continuously assess the
quality of their services and quality improvement. So,
there are requirements that are in place in those regards
that are set by the states.

So, the policy form would have to be approved by
the state before it can be sold.

The other continuing aspect of state regulation
that is crucial is the continual solvency monitoring by
the state insurance commissioners. All licensed
insurers, and that includes HMOs, et cetera, will file on
a quarterly and annual basis their annual statements with
the state insurance commissioners. Anyone who has looked
at insurance company annual statements know that there's

a lot of information in there. The states, the 51
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jurisdictions have in place infrastructure to do this,
and have been doing this for many, many years.

So, they will file on a quarterly and annual
basis, and then the insurance department of kind of the
state or domicile of the insurance company will actually
physically go to the insurance company and examine its
books and records once at least every three to five
years, depending on the state. So, that is a full
fledged audit examination that a insurance department
undertakes.

Literally in some cases, the insurance examiners
are moving into the basement of the insurance company for
months, and believe me, the insurance companies don't
particularly like that, but that's what we do. And we
monitor their solvency to ensure that everything that's
in their annual statements is actually there, and
reflected in their books and records.

The other type of examination that will occur for
a health plan and insurers in general is what's called a
"market conduct examination," and that is when these
market conduct examiners go in and examine not
necessarily the financial books and records, but the
practices, the books and records of the practices of the
insurance company. In fact, because of HIPAA, are they

renewing all of their policies, do they have too many
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15
complaints about people not being able to see their
physicians, or their doctors, or the specialists? Are
they, in fact, providing the network adequacy? Are they,
in fact, paying the claims as they come in? Are they, in
fact, paying the claims on a timely basis?

So, those types of examinations occur as well.

We state regulators don't believe that these requirements
are a barrier or onerous, but obviously believe that they
are prudent and provide protection to the consumer to
ensure that the product and that the contract that they
have bought will be fulfilled.

Having said that, we do have a state, a
51-jurisdiction system of regulation of health plans,
plus, as I said, kind of the federal overlay with ERISA,
which we won't get into today, that's a different
subject. But, there are having no -- recognizing that
the world is changing and the marketplace is changing,
the state regulators through the NAIC have embarked on
some initiatives to try to enhance regulatory uniformity.

We do understand, state insurance commissioners
also walk a line between protecting the consumer, but
also ensuring that the market is working in their state
and that, in fact, there are good business practices and
there are choices in health plans out there for people to

choose from. So, but we do kind of walk that line. And
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we do understand that perhaps a little less in the health
context, but because of Gramm-Leach-Bliley, and the
barriers that have been broken down between insurance and
banking and securities, right now the focus there is
perhaps on the life industry, but are they able to
trickle down to health eventually? Are there things that
states could do with more uniformity to make it a little
easier for insurance companies to compete globally?

And so, through the NAIC, the state regulators
are embarking on several initiatives that will enhance
regulatory uniformity, including right now we do have a
system that was initially set up through the NAIC, but
it's a separate entity now called Surf, the system for
electronic rate and form filing. Essentially that acts
as a central clearinghouse for the filing of these forms
that I was telling you about, these product approval
forms. Rather than necessarily filing them in 50 states,
the insurance company will only have to file them with
Surf and from Surf they will be disseminated
electronically to the states that the insurance company
wants those forms approved in.

We have -- there is a uniform certificate of
authority application, the UCAA that all states are using
now, so again, at least that certificate of authority

application is somewhat standardized rather than having,
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17
again, to file in 51 states when a new company is
starting up.

We have an interstate compact initiative which
will eventually, we're starting with life and annuities
products and long-term care, will, when the states sign
on, essentially there will be a uniform set of standards,
and if you meet the uniform set of standards for those
states that are participating in this compact, those
products will be approved, once they're approved by this
compact commission. That's a fairly new initiative
that's just getting underway. The state legislatures, I
believe Iowa is our first state that the legislature will
sign onto that.

But, in a nutshell, the states do have regulatory
authority over these health plans. They exercise it
diligently to ensure that consumers get what they are
entitled to when they purchase a health plan. And I'll
leave it at that, Ed, and we'll move along.

MR. ELIASBERG: Thank you.

(Applause.)

MR. ELIASBERG: Ruth?

MS. GIVEN: Well, let me first just say that I am
really gratified to be here. The last time I tried to
present information to the Federal Trade Commission on

this topic, I was politely ignored. Let me just tell you
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the context of that, that's sort of negative . This was
January 1997, it was very cold. I was in town with my
boss, who was the executive vice president of the
California Medical Association, who at that time was on
the short list to be surgeon general. He wasn't
obviously picked, but we were here, and I thought, well,
I'll drop by the Federal Trade Commission and raise some
issues I have with the pending merger that we have in
California. And that, of course, was the PacifiCare/FHP
merger. And I had some current concerns about the
competition in the Medicare risk market in California for
that merger, because it was going to allow two of the
largest Medicare risk plans in the country to combine.

And the people at the FTC, I think, thought I was
a little bit crazy, because there were a lot of
competitors at that time in the market, probably all
20-plus HMOs in Southern California which was a major
area that the merger was going to affect, had Medicare
risk products. And I tried to explain to them, well, do
you understand about the APCC and how it's very, very
high now in Southern California relative to what people
can get for, you know, commercial products, and that very
soon, probably HCFA is going to reduce the rate of
increase in the APCC across the country, and I don't

think they took that very seriously.
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And I think we all sort of know what happened
after that. HCFA did, you know, reduce the rate of
increasing APCC. We had massive, you know, kind of
collapse of the Medicare plus choice market. Now in
California there are two competitors, essentially,
PacifiCare and Kaiser, now PacifiCare, which bought FHP.

So, that said, I'm really gratified to be here
and I'm glad people would like to hear what I have to
say. Hopefully, they will listen to me this time.

But what I would like to do, for one thing, I
think it's really appropriate to talk about efficiencies
and to talk about barriers to entry in the same
conversation, because I think with this industry, they're
very, very related, and I hope my presentation will make
that clear.

What I would like to do in the time I have
allotted, which is not very much, is just to really sort
of lay out the evidence I think exists for both the
existent size and the antitrust significance of, you
know, barriers to entry and efficiencies in the HMO
industry. And I have a couple of sources of evidence to
support what I have to say.

One 1s academic, of which there is a certain
amount available, and I'll try to, you know, cover that

pretty quickly. And the other two types of evidence, I
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think, are more important, and they are, I would say,
less definitely robust than an economic analysis, but I
think important and actually very important, because it's
just about all we have to go on.

And the two types of nonacademic evidence that I
am going to be presenting are really two types,
qualitative, which is based on my discussions, really
over the last month or so, since I was asked to do this
presentation, by people I know in the industry. These
are people at HMOs, they are academics, they are
purchasers, Wall Street analysts, who I think are very
important, even though there's a certain credibility
issue there in some cases, and potential entrants who I
have actually talked to about their problems of getting
access to markets.

And then in terms of the quantitative evidence, I
really just some descriptive statistics, partly what you
can see here, I think these, as I mentioned, are not as
sophisticated as econometric analyses, and they are
subject to a variety of interpretations, but like I said,
really it's a good starting point, and they're probably
more useful than people realize in trying to draw some
conclusions about barriers to entry.

A couple of things I would just like to say about

this slide is that what it does is just represent, you
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know, what's been going on at kind of a large level, a
macro level in the industry, since 1997. And what we see
is consolidation, pretty considerable consolidation since
1997. I don't know if you can tell by the graph, but the
number of HMOs in the country has dropped by 25 percent.
Of course that was a peak after a large influx. So, 25
percent, and by the other graph, you can see that the
average size of an HMO has increased by about 60 percent
over that same time period. And I think understanding
what's going on here gives you some insights into
efficiencies and barriers to entry.

So, here's some of the quantitative evidence for
barriers to entry. I'll start with barriers to entry.
This is a graph. You probably saw some of the statistics
yesterday if you were here, John Gable and I shared. I
don't think we really colluded, but we shared a little
bit of the information that we got. We have somewhat
different spins on how to interpret it, however. And
what this is is this is just essentially a graph of HMO
entry over the last 20 years and I think you can see a
couple of interesting things with it.

There are two peaks, one in the mid-80s, and one
in the mid-90s. What I have done is I have adjusted the
one in the mid-90s down to take out what I say are

Medicaid-only HMOs. These are typically plans that are
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operated by the states, and I just don't think that
they're relevant competitors. And what we're left with
is the green line, which is what I would say are total
new commercial HMO competitors.

And so, this just gives you background about, you
know, is there entry, there has been in the past, there
doesn't seem to be very much right now, as you can see up
to the year, that goes to January of 2002. And, I guess
the gquestions that we should have are: why is this
happening; and what should we make of it; and what should
we expect the next 10 years to look like?

I mean, as someone suggested the other day, if we
have seen insurance cycles, maybe we'll just keeping
seeing these ups and downs over time and it shouldn't be
a problem. So, let me just go to the next slide.

And what I've done here with this slide, I've
just taken that green line from the previous slide, which
is the number of total new commercial plans, and I've
superimposed it on some information about -- relative
information about profitability. And what you have
plotted there on the red and blue lines are the
percentage change in premiums and the percentage change
in costs. And John didn't quite present this yesterday,
he presented something similar.

And what you can see for the period of time where
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percentage of changes in premiums is higher than
percentage of changes in cost, after a bit of a lag, you
see a huge entry of HMOs in the mid-90s. And then that
drops off considerably after there's a period where, you
know, premiums are increasing less quickly than costs
are.

And I present this to sort of -- this is pretty
logical, which is what you would sort of expect. Plans
are, you know, entering when the market looks good and
they're exiting or they're not entering essentially when
things look bad. And I guess the major question I had
about this graph is what's going to happen in the future?
Notice that this is per SolomonSmithBarney's projections
about what they think premium and cost growths are going
to be in the future, and then by extension, what's going
to happen to margins.

It doesn't look like the years ahead of us, 2002
to 2004, look so great. I mean, it's getting pretty
close, and it doesn't look like there's going to be a
great opportunity to attract as many plans in the market.
Which is okay, I mean, that probably means it's a
competitive market and maybe we don't need entry.

But I would also say that there are probably
other things going on in this picture that we don't

really pick up. One of the reasons that there was a huge
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influx of HMOs in the mid-90s is there was a huge market
that still had not enrolled in managed care. I think
that's pretty much taken up now, it's pretty well
penetrated, maybe not HMOs, but PPOs, so I don't think
there's a huge market growth opportunity that there was
in the mid-90s.

Also, and I hope we get to talk about this a
little bit more later, I don't want to go into it a lot
now, is I think the HMO industry is changing
substantially. I think, at least based on analyst
reports and the analysts that I talked to, I don't think
the HMOs are going to want to go in and compete as
heavily in the general commercial market as they have in
the past. They're differentiating themselves, and not
just in the ways that we heard yesterday, and not just in
different types of insurance products. They're
differentiating themselves in providing services, again,
at United Health Care, talking about WellPoint, very
different things that they're going into. So, I just
don't think we're going to see that kind of competition
in the future for a variety of reasons. But, you know, I
think it remains to be seen. And that's, you know, like
I said, this is about as far as we have.

Just one more graph I have here, just in case

people are wondering if we're actually profitable now.
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This is just sort of showing kind of maybe not that the
numbers are so correct but the trend that this has been
going up. We sort of came out of the trough when the
industry was in trouble.

So, that's the quantitative information that I
have. 1In terms of the academic information on barriers
to entry, I just want to say that as far as I can tell, I
haven't found anything that specifically looks at it, and
maybe Lawrence will be able to come up with stuff. There
were a few studies that were done looking at
competitiveness of HMO markets. There's one that Mark
Pauly and his colleagues at Wharton did a few years ago
that was published in Health Affairs that sort of looked
at whether markets retained their high margins over time,
which could provide evidence that there weren't barriers
to entry. It also could mean that as he even admitted in
the article, there could be monopolistic conditions
dealing with some cost tracks. So, I think there's
really no academic evidence out there.

What I would really like to focus on most,
though, is the qualitative evidence that I got talking to
the various individuals in the industry over the last
couple of weeks. And the story that I was really told by
most people, the consensus was, really in the past, entry

was easy for indemnity plans, because all you really
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needed was a state license or fulfill the State
requirements, as Mary Beth mentioned, and all you really
needed to do was collect premiums and pay claims.

And what I've heard is that really managed care
has changed that in a couple of ways. In the early 80s,
the name of the game was selective contracting, so you
actually had to have a lot tighter relationship with the
people in your community to select plans, to select a
lead contract with. And that's the way that managed care
saved money.

Interestingly, in the years of the managed care
backlash, that really changed, and even though things got
more open and you didn't read as much about selective
contracting, and employers and employees were demanding
broader networks, that actually made things worse because
you really needed a bigger critical mass to get your
competitive rates. Before, you could channel it all to
your little selective provider partner, but as the market
got big, that was even more important to be large. And I
don't want to read the quote, because it will take too
long, but I think what the person testified from
PacifiCare said yesterday, totally fixed that, and he was
talking about PacifiCare's problem in dealing with a
large hospital system in northern California, who I think

we can probably say is probably the Sutter system, and
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saying, even, you know, with a 400,000 member health plan
in that area, they had a hard time getting rates.

So, I think this is actually pretty well
documented. So, I guess the reasoning about barriers to
entry is, I think, tightly related to scale, and that,
you know, the evolving form of managed care has really
created barriers to entry related to scale, and possibly
even created what economists would say is a minimum
viable scale to actually get competitive rates in a
market.

Now, there are some counter arguments, and I want
to recognize these. And one of them is, of course,
something that was brought up a lot yesterday. That was:
what about self-insurance, you know, at least for the
large employers? Can't they get around this issue by
just going out and self-insuring? I think that that's
definitely a possibility. There are questions about,
well, it depends on who you're going to go to for a third
party administrator. There's been some information in
the industry that I read in the analyst report saying
that there's a switch away from the smaller TPAs who
represent only about 35 percent of the market to the
bigger TPAs and the bigger TPAs are, guess what, they're
the health plans.

So, maybe you're doing self-insurance, but you're
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going and dealing with the same people that you would
have bought HMO coverage from. I don't see that that's
all that competitive. So, it's a good guestion, more
work needs to be done there, I think.

Another question is what about consumer directed
health plans? You know, these are the, you know, plans
that were supposed to come in and compete with HMOs about
five years, they kind of came up a lot during the Dot Com
boom, and what happened is, I think you find that none of
them are really competing head to head with HMOs. They
found to really operate they're going to have to partner
with HMOs. So, I don't see them as an independent
competitor, I really see them as offering a product line
for HMOs.

And I had an interesting discussion with Lee
Newcomer who people may know was a former medical
director of United Health Care. He now is at Vivius,
which is one of these, you know, consumer-directed health
plans, and I had an interesting discussion about his
feeling of barriers to entry, why his experience with
trying to enter the Kansas City market didn't work. I
think his experience was they were going to -- Vivius
was going to try to enter the Kansas City market by
trying to get a fronted carrier to provide the insurance

coverage, and then they eventually kind of gave up and
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decided that they were going to have to partner with
Coventry. They since moved into Spokane with Health Net
and may be moving into California markets, but provided a
lot of information to me about the difficulty he was
having getting provider contracts at anything less than
what he called the retail rate. There was no way someone
bringing a provider a small number of members that he was
bringing could get anywhere close to the discounts that
the big plans could get. So, I don't think consumer
directed health plans really help out that much.

Just a couple of things and I want to move really
quickly to efficiencies, which I'll probably say less
about, is I think that the example of exits from a lot of
national plans from markets across the country in the
last few years does provide evidence of barriers to
entry. I would suggest that there may be some research
done in that area. Another area that there might be some
research done in the future about barriers to entry is
entry of national plans into markets in the last few
years.

The Blues, in particular, have been buying up
other Blues, but they've also been buying up other plans
as well. And one of the ways I think you could quickly
get an idea of a low bound on barriers to entry is just

to figure out what they're paying per members as they
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move into these markets. It's a little tricky looking at
Blues buying Blues, because they're kind of restrictive,
but for example, WellPoint recently bought Rush Hospital
Plan in Chicago, I guess that was a couple of years ago,
and recently bought, I think, Methodist Plan in Houston
or Dallas, and I was just noticing that they were paying
$385 per member to buy this little 78,000 member HMO and
they've already got, you know, PPO in Unicare in that
state. So, they figured that it was still worth their
while to pay that much. So, I would say that was at
least a low bound on barriers to entry, de novo entry,
because if they could have gone in de novo cheaper, they
would have done it. And so I think that presents at
least some evidence of the size of barriers to entry.

And let me quickly move to efficiencies, because
I don't know how quickly I'm talking and how much time I
have left. Let me just say a couple of things about like
I said, I think entry is very related to scale in this
particular industry and I want to move to efficiencies,
because it does two things: It provides more motivation
for what is actually creating the barriers to entry, you
know, and it also provides more evidence for how
persistent they are likely to be. If the reasons for the
economies of scale are things that we expect to see

existing long-term in the industry, these are not going
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to go away in a hurry, that these are going to be
continual, continuous important barriers to entry.

Well, being efficient here and reusing one of my
slides, so this is the same slide, but I think it shows
something a little bit different. It shows, you know,
really the trend, especially to increasing average size,
really talks about the importance of scale, and, you
know, smaller, less efficient plans have been acquired or
disappeared. And I think that one of the things you
can't really tell from this, and this is important for
antitrust, is even though scale is increasing, it doesn't
really tell you if minimum efficient scale is increasing.

Minimum efficient scale, of course, is the
smallest size a company can be and still be maximum
efficient. And it's very important for merger analysis,
because, you know, plans that are merging, companies that
are merging that are way above minimum efficient scale
are going to have a hard time demonstrating that there
are merger-specific efficiencies. So, let me -- so,
that's the quantitative evidence.

The academic evidence is actually, there's a
little bit more than there was for barriers to entry,
where I thought there was just essentially nothing. And
that is research done by Wholey, Feldman, Christianson,

Engberg and myself. These are two articles on HMO
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economies of scale that were published in 1996. And I
have to tell you that these articles that came out at the
same time, Roger and I were working on these
independently, we didn't know each other, they were
submitted to the Journal of Health Economics
independently. They came up with strikingly similar
results, and I think part of the reason they got
published was John Newhouse, who was the editor, was so
shocked that he had two articles written by economists
that agreed with each other that he simply had to publish
them together in the same issue, which is part of how I
got to know Roger.

But what the findings were was we estimated
statistical cost functions for the HMO industry, I did it
for the state of California, he -- Doug and the other
people -- did it for the whole country, and what we found
out was that HMOs essentially maxed out their
efficiencies at a level of about 30 to 50,000 commercial
enrollees at the local level. Now, my paper says 115,
but that's for the whole state of California, and it's
about 30 to 40,000 when you adjust for how many markets
in the state HMOs compete in.

I just want to raise a couple of caveats with
this research. For one thing, it is based, as I said, on

what I call conventional or supply side economies of
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scale. These are things based on the costs of the health
plans. And there are maybe two things that are changing
that would make these results be somewhat biased low in
the present situation.

Number one, the production function for HMOs may
be changing somewhat so that it actually requires a lot
more fixed cost to compete in a market and provide the
type of services that employers want with disease
management, utilization management, maybe more
sophisticated underwriting, and so fixed cost may be
higher, therefore minimum efficient scale may be a little
higher.

Another situation that's changed in the last few
years that's been talked about a lot is the increase in
the market power of the providers. To the extent that
you think that these efficiencies or these scale
economies are related to what we call pecuniary economies
of scale, and that's really the bargaining power that
these plans get with the providers, the plans maybe have
to be bigger to deal with a greater concentration in the
provider market that we're seeing now. So, those are two
things that could increase it. I don't know how much
they could increase it. Roger said that he's actually
done some research on more recent data and he doesn't see

that it's increased too much, but that's something to
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look at.

The other thing, the other caveat I have with our
research is it doesn't look at what I call demand side
economies of scale. These are things that are really the
benefits of scale to the customer related to size that
improves the value. It doesn't have anything to do with
the cost, but if you have a plan that's bigger and for
that reason it's more valuable to the customer, they're
going to pay a higher price.

And kind of the classic example is industries
that have network externalities, you know, where the size
of the network actually improves the wvalue that the
people get from purchasing that product. That's not the
case here, but there are some things where scale might be
important.

And finally what I would like to talk about is
dig a little more into what are the sources of economies
to scale in the HMO industry, and what I've done is kind
of put together a matrix looking at the two types of
economies of scale, as I just mentioned, supply side and
demand side, and look a little bit on what's happening
for local markets and national markets.

Like I said, the supply side is really
conventional scale effects that reduce average cost, and

demand side are those that improve the value for the
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customer. And I wanted to look at the local and national
level, because there's an interesting interrelationship
on the demand side between the local and national level
that's starting to kind of become shown.

What we've pretty much focused on in the past for
antitrust is really what's in the red box, in the upper
left quadrant, which is the supply side effects, and the
major things. Technically, these are things in the
production function that you can just become more
efficient, high fixed costs, spread it over a larger
number of enrollees, so local administration,
utilization, state regulation, reserve requirements, and
then as I mentioned, there are the pecuniary things, and
these are things that you can actually get lower prices
by being more aggressive, bargaining with your local
competitors.

And then the other ones are, you know, a little
bit different. But what I would like to do now as I
finish and wrap this up is really just try to tie these
back to barriers to entry. On the supply side, I think,
you know, as I mentioned, one of the problems with, you
know, small size and de novo entry is getting in and
getting a large enough critical mass of bodies, of lives,
to be able to shift to a provider group to get a

reasonable discount. And that's sort of the pecuniary
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issue.

So, that's the connection between economies of
scale and barriers to entry. What I think is getting to
be equally important, though, is the barriers to entry
related to scale on the demand side, and one of the
things that I've been hearing, talking to purchasers over
the last few weeks is they really want to deal with large
HMOs. I think Helen Darling said a little bit of that
yesterday, the PacifiCare person mentioned that.

One of the things when I was talking to people
from PBGH, Pacific Business Group on Health a couple of
weeks ago is they said, you know, we're not so
disappointed that some of these small plans are gone,
because frankly, we think the bigger ones provide better
care and are more stable, they're more professionally
managed, and there was some discussion of Health Plan of
the Redwoods, and LifeGuard and a couple of other plans
have gone bankrupt in the state of California recently,
which are actually not all that small. They were
certainly somewhere between 100,000 and 200,000
enrollees.

So, that's one thing that they mentioned, and the
other thing that's becoming important in this, I didn't
talk to CalPERS people, but I've read some stuff about

what they're interested in. They purposely asked a
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couple of their HMOs a couple of years ago, partly
because I didn't get the premium that they wanted, but
they specifically said we want large plans so we can do
population health. You really can't do this credibly,
you know, with smaller plans, we really want plans that
are big enough to do so. So, they have explicitly said
that. I do think that PBGH feels that way as well.

So, just to kind of wrap up, you know, hopefully
I've kind of convinced you that there is a connection
between scale and barriers to entry, and I think, I just
want to, in closing, kind of point out the implications
for antitrust. On the one hand, for merger, I guess
evaluation, one of the things about bigger economies of
scale is that that might translate into greater merger
efficiencies. If I get asked later, I'll explain why
that may or may not be the case. You know, that's pretty
dependent on a bunch of things. So, they might be able
to justify a bigger merger, a bigger market scale by
saying, we can get greater economies of scale and this is
beneficial.

On the other hand, I think to the extent that
barriers to entry are linked to greater economies of
scale, that's going to make a potentially anticompetitive
merger more difficult to defend to say, we want to get

big, but it's going to be hard for anybody to come in and
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compete with us i1f they aren't immediately of this size.

So, thank you.

(Applause.)

MR. ELIASBERG: Thank you, Ruth.

Jay?

MR. ANGOFF: And I don't have slides, will I be
messing anyone else up if I close this?

I'm very pleased to be here because we've all
been on panels or we've been in the audience, and we've
seen other people on panels, particularly for lawyers,
where everybody talks about the cases that they've won,
and all the things that they've done right. And what I
would like to do, I'll talk a little bit about that, but
I'll also talk a little bit about the cases that I lost
and the things that we did wrong. And I may also talk a
little bit about some things that I think some other
people did wrong.

I was the Commissioner of Insurance in Missouri
between '93 and '98 when there were a lot of HMO mergers
nationally, and a lot of these mergers had significant
impacts in the St. Louis market, so I would like to focus
on that.

And I would first like to give a little
background on the structure of the St. Louis market, or

the St. Louis HMO market when I became commissioner, that
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was in early '93. There were four big HMOs, each with
more than 12 percent of the market, General American,
which was a local St. Louis company, big health insurance
in St. Louils, United Health Care, Blue Cross, and
Coventry. And then there were a half a dozen or so
smaller HMOs, one or two local ones, but mainly the big
national carriers, which each had just a few points in
the market: Met, PRU, Cigna, the pre-U.S. Health Care,
and Aetna.

And in '93 when I started that, coincidentally,
that's when the merger wave, the HMO merger wave started.
And the first merger we were faced with -- we had was a
proposed merger between the first and second biggest
companies in the market, Gen Care and United Health Care,
which together would have a market share of -- depending
on how you define the market -- at least in the
thirties. And it was a close case, but we ultimately
decided to approve that merger for a couple of reasons.
One of the reasons was that there were plenty of other
competitors in the market, even though they had
relatively small market shares, but these were big
companies that obviously, or one would think on their
face, were strong potential competitors. I mean, there
was a good possibility that they would expand.

So, we approved that merger and there wasn't a
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whole lot of discussion about the entry issue, even
though it did involve the merger of the first and second
biggest companies in the market.

The second merger we looked at was the
acquisition by the second -- what was then the second
biggest company in the market, Blue Cross -- of the
biggest PPO, a company called Health Link, which also had
a small HMO.

Now, again, depending on how you define the
market, the combined market shares of the two companies
could vary significantly. Ultimately, we decided to
approve it, because if we defined the market as HMOs, as
only companies that take risk, Health Link didn't have
much of a market share, it only had a small HMO, so we
approved that merger, too, despite the fact that it
created for ASO business really a dominant carrier,
because Blue Cross is -- so much of Blue Cross's
business is ASO business, and so here Blue Cross was
acquiring the biggest PPO. It really created a dominant
ASO carrier, nevertheless we approved that.

The third big merger we were faced with, and we
really didn't get to the entry issues. With the third
big merger we were faced with, we did reach the entry
issue, because this merger was a proposed merger of the

combined Gen Care and United Health Care, which we had
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approved in '94, which was by far the biggest carrier in
the market, in the St. Louis market, and Metro Health,
which was the product of MET and Travelers, which had
merged.

And in St. Louis, it only had a couple of
percent, but it was still significant, and obviously
United Health Care was the dominant carrier. And there,
as I say, entry did come up, because on its face, no
matter how you defined the market, you still had a very,
very significant market share, it was still above 30
percent, and if you define the market as all HMOs, it was
well above 40 percent.

So, the issue of entry came up, the issue of
efficiencies came up. Efficiencies, though, the merger
proponents mainly didn't really emphasize, the big issue
was entry. Okay, what was the case that the merger
proponents made for ease of entry? They acknowledged
that on its face the merger was anticompetitive. The
market shares, no matter how you defined the market, was
a highly concentrated market, and the increase in
concentration raised questions about the merger under the
Merger Guidelines.

But they argued that in this industry, entry is
easy. The expert economists in the case strongly argued

that in the health insurance market in Missouri, there
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were 320 insurers, and that any of these insurers could
quickly and easily compete in the managed care sector,
and said that we really should -- that because it would
be so easy for these companies to enter, we shouldn't
have concerns about the high levels of concentration on
their face.

They particularly emphasized two companies that
would be particularly strong competitors, one was Humana,
a national HMO, and another one was Great American West,
which was a major life health insurer in St. Louis. And
said that these companies in particular were very strong
potential entrants.

And then the final argument that he made was
this: That even though United might have 40 percent of
the market, and several other carriers might have a
percent or two of the market, there are 10 carriers in
the market, and in this market, because entry is easy,
and in particular because each HMO has little or no
effective capacity constraint, that in doing the
Herfindahl calculation, what we should do is not square
the actual shares of the competitors, but instead, assume
that there are 10 companies in the market, assume that
each company has 10 percent of the market, because each
company can very easily lose or gain market share.

And so, even though done by traditional
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calculation the Herfindahl would be very, very high, and
the increase in the Herfindahl index would be very, very
high, his calculation assumed each company had 10
percent, therefore each -- therefore the total
Herfindahl is only a thousand and the increase in the
Herfindahl is only 100.

That was in '95, I believe. Eight years later,
let's see what has happened in the St. Louis market.
With the 320 insurers who arguably could enter quickly
and easily, how many of these have entered the St. Louis
market? Ten percent? Five percent? Maybe one percent?
Well, the answer is zero. None of these 320 companies
that could quickly and easily enter the market have
entered.

In particular, what about Humana, the big
national company that could particularly easily enter the
market? Humana, according to the latest statistics from
the Missouri insurance department, has 16 people insured
in St. Louis.

What about Great American West? Well, really,
they have an HMO, but their only market is their own
employees. They -- it's really a self-insurance plan,
they insure their own employees.

What about the calculation of Herfindahl figures

based on the argument that each insurer is equally
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capable of losing or gaining market share? Well, no.
The big have stayed big and the small have stayed small.
Actually, the big have gotten bigger, the smaller, in
general, have gotten smaller.

So, those predictions didn't come true, and one
of the things I think we did right was we disapproved
this merger. We didn't think this economic testimony
made sense then, I certainly don't think it makes sense
now. So we disapproved that merger, and not only did we
disapprove it, but we ordered that the company sell off
-- that United sell off -- its St. Louis HMO to a
procompetitive purchaser, and I think that worked out
very well. It sold to one of the smaller companies,
Principal, so it created a much -- which was fifth or
sixth in the market, then it became fourth or fifth, so
it created a much stronger smaller competitor.

So, I think that was a very, very procompetitive
outcome in that case, and as I say, that was one of the
good decisions I think we made. Unfortunately, though,
it was followed by a very bad decision, and I would like
to take this opportunity to publicly recognize that Ruth
Given was right, and I and all of us at the Missouri
Insurance Department were wrong, because what happened
right after -- soon after the United Health Care/Metro

Health merger was turned down and Principal bought the
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relatively small St. Louis sub, Coventry and Principal
proposed to merge.

And all of us at the insurance department took
the view, and so that was the fourth and fifth --
actually third and fifth biggest or third and sixth,
somewhere around there, I believe third and sixth biggest
HMOs in the market, and all of us at the insurance
department took the position that, heck, we approved a
merger just a few years ago of the first and second
biggest companies. There's no way that we should
disapprove this of two much smaller companies. But Ruth
argued that that was not the case, that the market had
changed, and that we should really look into it.

Well, we didn't, and the market now because of
all these mergers, is a very, very concentrated market
with three very big companies, United, still by far the
biggest, Blue Cross, and Principal/Coventry.

How much new entry has there been since I was at
the insurance department? There's been none. There has
been no new entry. There has been no entry by start-up
HMOs, there's been no entry by big national HMOs that are
expanding into Missouri. There have been acquisitions,
for example, Aetna and U.S. Health Care, obviously, and
Aetna/Prudential, but there has been no de novo entry in

the St. Louis market.
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Why is this? I don't know, but let me give you a
couple of possibilities. What is the Catch 22 based on
which the industry is structured? Based on which the HMO
industry is structured? When an HMO goes to employers to
try to sell itself, it's got to be able to tell the
employers that it's got a big network of providers.

On the other hand, when it goes to providers, and
tries to get them to sign up at a discounted rate, it's
got to be able to tell those providers that it's got a
bunch of business for them. Otherwise, why would they
sign up at a discounted rate? They're cutting their own
throats. I guess that's really what's at the bottom of
it, the providers don't -- I mean now, obviously,
they're accustomed to it, but providers don't want to
sign up at discounted rates. The only reason they're
going to do it is if you can promise them a lot of
business at that rate. If you can't promise them any
business, they're not going to sign up. So, it's really
a catch 22, and I don't know if this is in the economic
literature, it probably isn't, but I think as a practical
matter, that's a big part of it.

A second possibility, and again it's just a --
this is just a possibility, just speculation, is not only
is there a first mover advantage, but there's an early

-- there's an early mover advantage in the industry. And
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particularly, as the HMO industry becomes more mature,
and more and more people are in HMOs, it becomes tougher
and tougher to get into the business. And I think,
here's why: HMOs make money in two ways, they make money
either by reducing cost or by selecting out risk. And by
selecting out risk, well, one way to select out risk is
to attract predominantly good risks by doing things like
trying to sign up members in health clubs or doing
certain types of advertisements that are going to appeal
to healthy people. There are various other methods that
they become quite expert at, but another part of
selecting out risk, of maintaining a good risk pool, is
disenrolling people in subtle ways. And I mean,
obviously, they can't do it too heavy handedly, but by
making it difficult for high cost people to get
treatment. And particularly, with HIPAA, with no
pre-existing -- with people not having to worry about
having to fulfill another pre-existing condition
exclusion clause, people now can more easily switch
between plans.

So, I think it's quite possible that the new HMOs
that come along now are going to have a worse risk pool,
and that's another thing that makes it tougher for them
to get into the business profitably. Again, that's just

speculation. It seems to make sense to me. I don't know
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whether it's in the economic literature or not.

A third reason why I have seen good evidence of
is this: And this comes from we just finished advising
the Maryland Insurance Commissioner on the -- as to the
proposed conversion of CareFirst from nonprofit to
for-profit status, and its acquisition, and then its
proposed acquisition by WellPoint. And in connection
with that matter, there was testimony from Blue Cross and
Blue Cross, CareFirst in Maryland is by far, most of you
probably know, is by far the dominant carrier. They've
got about 50 percent of the market.

Despite that, Blue Cross told us their prices
were high and their service was lousy. This is what Blue
Cross said. Blue Cross said, for example, in the small
group market, their pricing was 18 percent above their
primary competition. And their service was worse than
average.

So, how could a company with higher than average
pricing, worse than average service, maintain a 50
percent market share and its market share actually grew
in the last couple of years. How could it do it? Well,
the answer, and Blue Cross told us this, too, is the
value of the Blue Cross name and mark. The name Blue
Cross is more recognized than just about any trademark in

the country.

For The Record, Inc.
Waldorf, Maryland
(301)870-8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

And there is a wvalue having nothing to do with
quality, there is a value to that name. All other things
equal, people will buy Blue Cross because of the Blue
Cross name. This is worth something. And Blue Cross,
every quarter, does a survey of each of its member plans
and seeks to calculate the value of that mark. It can't
be -- nobody has been able to put an absolute number on
it, but the Maryland plan, among all the 40-some plans in
the country, was the seventh strongest; that is, the mark
in Maryland was stronger than any plan except for six
others.

How much is it worth? I don't know, but the fact
that Blue Cross was able to charge its small groups 18
percent more than its primary competition, and still
expand its market, certainly indicates that it was worth
a great deal.

And the same thing, of course, is true for other
big companies. Maybe they're not as well recognized as
Blue Cross, but they still are recognized names. So,
this explains why no name HMOs haven't been able to enter
the market. It doesn't really explain, though, why other
well-known national companies like Humana, for example,
haven't been able to enter the St. Louis market.

And the only speculation I guess I can give you

about that is this: Health insurance is way different
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from auto insurance in the following ways: And I think
when the carriers started up HMOs, they thought it would
be more similar to auto insurance for this reason. In
another insurance, there are a couple of dominant
carriers, obviously State Farm, AllState, they've got a
huge percentage of the market. Now Progressive and GEICO
are moving up, but the national agency carriers, carriers
like Travelers, Hartford, SafeCo, which are higher cost
because they use independent agents, not a salaried
agent, they are nationwide, they only have a couple of
percent in each market, but they do make a profit that
way. They do very well only having a couple of percent
in each market.

I believe when some of these companies went into
the HMO business, PRU, MET, Cigna, the pre-U.S. Health
Care Aetna, they thought it would work the same way, that
they could make money nationally if they just had a
couple of percent of each market in the HMO business.

But that's not how it's worked, there are obviously
different fundamentals of the HMO business, and so it's
much tougher for the national carriers to make a go of it
at a 1 or 2 or 3 percent market share in the HMO market
than it is for them in the auto market.

Let me just say a couple of words about

efficiencies. As I said in the St. Louis market, in
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those merger cases, the merger proponents didn't really
argue efficiencies too strongly, but one of the things I
guess that I would like to emphasize about efficiencies
is that it's a question of fact. It's a question for a
fact witness, it's not a question for expert testimony.

And on the issue of efficiencies, the language in
the merger guidelines, I think, is very good. If the
agencies are going to buy an efficiencies argument, the
guidelines say that the agency must be able to verify by
reasonable means the likelihood and magnitude of each
asserted efficiency. That means that the companies must
come in and explain exactly what it is that they can't do
now that they would be able to do after the merger. That
they've got to have fact evidence of those kinds of
things, and I think if they can come up with those types
of things, that an efficiencies defense ought to be
allowed, but if they can't, it should not be.

We talk a lot about efficiencies, but what we
don't talk about are I guess the term, the more
fashionable term now is synergies, so we talk a lot about
efficiencies or synergies and economies of scale, but we
talk very little about inefficiencies or negative
synergies or diseconomies of scale.

And I guess I would like to end up with this:

For the last 25 years, antitrust has been focused on
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demonstrating that where a merger on its face, based on
the market shares involved, would be anticompetitive,
let's look hard at entry barriers and efficiencies, and
where there are low entry barriers and the merger is
going to create efficiencies, we should allow the merger
anyway .

That may be fair, but let's look at it also from
the opposite point of view. What happens if a merger --
if the entry barriers are high, and clearly there are no
efficiencies created by the merger? Well, I think in the
next version of the Merger Guidelines, there should be
something said about what happens when there are high
entry barriers. And what happens when there are no
efficiencies? 1In those cases, maybe there should be a
presumption that the Agency challenge the merger, and
maybe the Agency should even go a step farther and say,
even when a merger does not meet the Herfindahl
thresholds, in a market, where entry is particularly
difficult, and efficiencies are clearly not going to be
created, maybe mergers ought to be challenged even when
they don't meet the concentration thresholds.

(Applause.)

MR. ELIASBERG: Thank you. Lawrence?

MR. WU: Well, thank you for inviting me to speak

on this subject. As I considered the presentations that
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were made yesterday at the hearings on the product market
definition and on competitive effects in the health
insurance marketplace, it is clear that entry and
expansion is a central story line in the analysis of
competition.

It comes up in the debate on product market
definition because the ease of entry and expansion
affects how one counts and identifies the participants in
a marketplace. And it comes up in the debate about
competitive effects, because entry and expansion is one
of the most important sources of competitive constraints
on existing health plans.

So, what I want to do today is evaluate two
questions regarding entry that often arise in the context
of an antitrust analysis, and I hope that my comments
will further the debate on the discussion of analysis
more generally.

The guestion, number one, i1s entry or expansion
effective as a source of competition? And gquestion
number two, are switching costs a substantial barrier to
entry into health insurance markets?

Question number one: I'm going to start by
showing the entry and expansion experience in two cities
and follow that with a discussion of the reasons why the

pictures that I am about to show you are not isolated
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events but part of something more systematic. So, let's
start east and move west.

1994, in the Atlantic City, New Jersey area, the
leading health plan in 1994 was Blue Cross/Blue Shield of
New Jersey, which had a 38 percent share of HMO POS
enrollment in the metropolitan area. And in just four
years, there were eight new entrants, and as you can see,
they did well.

In 1998, the entrants, collectively, had a 47
percent share of all HMO POS enrollment in the area.

What happened to the largest health plan in 1994? That's
the pink slice of the pie which belongs to Blue
Cross/Blue Shield of New Jersey, and the share of that
firm shrunk by 17 percentage points.

Among the new entrants was AmeriHealth, which in
three years time became the leading HMO in the city with
about a 30 percent share.

Let's take a look at Houston. In 1998, about 23
percent of all HMO enrollment in Houston was accounted
for by 11 entrants, that is 23 percent of the shares in
1998 were accounted for by plans that were not in
business in Houston four years prior. And what happened
to the largest plan during this period of time? It lost
share, and the share of the largest plan, which again is

in pink, fell 32 percentage points.
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Now, the obvious question here is whether the
experiences in these two cities are merely anecdotes and
isolated events or whether they're part of something more
systematic. And my conclusion is that the data shown on
these two slides are not unigque events, but rather
experiences that reflect the more general phenomena that,
one, entry or expansion can be relied upon to take share
away from the leading firm; and two, entry or expansion
is an effective source of competition.

To test these experiences, and to test whether
these experiences in these cities yield more general
conclusions, my colleagues and I analyzed four years of
information describing the effect of entry or expansion
in 46 cities. So, for each metropolitan area, we
collected information such as the number of HMOs that
serve the area, the enrollment and shares of each HMO,
the Herfindahl-Hirschman Index, which is a measure of
concentration, the total share of all the small carriers
in the city, and the HMO penetration rate in the service
area.

And again, what we wanted to do was to quantify
the extent to which entry or expansion was effective in
taking share away from the largest plan in the service
area. And what we found was that entry or expansion was

effective in, one, reducing the share of the largest
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plan; and two, making service areas less concentrated
over time.

So, let's start with some numbers. In 1995, the
average share of the leading plan in each metropolitan
area was around 37 percent. In 1998, the average was 30
percent. So, in three years, the average share of the
leading plan dropped by seven percentage points.

So, one question is whether this has anything to
do with entry or expansion. And when you look at the
data across these 46 cities, the answer seems to be yes.
With respect to entry, the data show that when the number
of new plans increased by one, the share of the leading
HMO fell by one or two percentage points in the following
year.

And just to give you a visual, we can look at the
effective entry on the share of the largest HMO in a
particular city, and let's look at, for example, what
happened in Texas. So, to give you a visual of this, in
every MSA, except one, the HMO that had the largest share
in 1994 experienced a reduction in share over the
following four years.

The leading carrier's percentage point drop in
share was over 20 percent in five metropolitan areas.

What about expansion, especially by the small

health plans? Is there evidence that small plans took
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business away from the large plans? Well, our analysis
of the data found that they did. And if we define a
small plan, as any health plan with 10,000 lives or less,
we see that in aggregate the small plans did constrain
the leading plans, and when the total share of these
small plans increased, the share of the largest plan
decreased.

It isn't one-to-one, of course, because small
plans did take business away from the number two plan and
other larger plans, but the data show that the leading
plans lost disproportionately more.

So, not surprisingly, these results explain why
service areas have become less concentrated over time,
and service areas that became less concentrated because
there was entry of new plans, and declines in the share
of the largest plan.

What's not so evident, though, is that the drop
in HHI was greater in more highly concentrated service
areas. And this is important because that says that the
process of entry and expansion is an important one.
Markets that are more highly concentrated have not stayed
that way.

Question number two, are switching costs a
substantial barrier to entry in health insurance markets?

Well, the evidence I just described would indicate that
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switching costs are not a significant barrier to entry or
to vigorous competition. In other words, employers and
employees have turned to and accepted new health plans,
which would not have occurred if switching costs were so
high that consumers were effectively locked into their
current plans.

Now, perhaps the best evidence on a lack of
switching costs is that member turnover -- is the member
turnover that takes place year after year. And this is
turnover that frequently won't be seen in aggregate data
on market shares, and in fact a percentage of health care
subscribers that change plans in every given year can be
as high as 20 to 30 percent.

So, put differently, if there are switching
costs, they cannot be prohibitive if 20 to 30 percent of
a health plan's membership switches to another insurer
every year.

Now, these data on voluntarily enrollment and
disenrollment is the result of switching that takes place
at two levels. There's switching at the employer level
and switching at the employee level. Now, employers have
voluntarily terminated their contracts with health plans,
and employees have switched from one health plan to
another. Even when employers continued to offer them the

same choice of health plans.
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And both types of switching are important, so let
me just discuss each of them briefly. Let's start with
switching costs for individual consumers.

For individual consumers, there are costs in
switching health plans. I think one of the ones we hear
most frequently is concerns by consumers that changing
health plans may require them to change physicians. And
I think in many cases, and in many cities, this
disruption is overstated, and one reason is that many
competing carriers have broad and overlapping provider
networks. Now, this may not be true in all markets. We
consider it to be an empirical fact that could vary from
market to market.

The second reason why these costs are often
overstated is that employers can and do take steps to
minimize the disruption costs to subscribers. So, to
facilitate switching, an employer can offer its employees
multiple health plans, and in fact, this is the case for
the majority of employers in this country. According to
the 2002 Kaiser HRAT survey on employer-sponsored health
benefits, 62 percent of covered workers had more than one
health plan option. Moreover, the majority of employees,
around 61 percent, worked for firms that gave them a
choice of more than one HMO.

Now, of course, the availability of another

For The Record, Inc.
Waldorf, Maryland
(301)870-8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

health plan does vary by the size of the employer. The
percentage of employees in the smallest firms, that is
firms with three to 199 employees who had more than one
health plan option was 24 percent. And in general, the
percentage of employees who have more than one health
plan option rises with firm size.

So, in the category of firms with 200 to 999
employees, 61 percent of employees had more than one
health plan choice. The percentage was 75 percent in the
category of firms with a thousand to almost 5,000
employees, and 86 percent in firms with more than 5,000
employees. Now, these are national figures, of course,
the specific figures will vary from city to city.

In addition, health plans can and do take steps
to minimize the disruption costs to subscribers. Health
plans engage in marketing and advertising, which we see
during open season. They give discounts on pricing to
get new business, they build broad provider networks to
reduce the disruption costs to consumers who might be
concerned that switching a plan would also require them
to switch doctors. And they continually improve their
products and customer service.

And for a health plan, this is a cost of doing
business. This is part of the ordinary course of

business, whether the plan is a new entrant or an
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existing plan. And because it is a cost of doing
business, whether the plan has a high share or a low
share in the market, or whether the plan is an existing
firm or a new potential entrant, it is a cost that is
incurred by all plans, and so those costs do not rise to
the level of being a barrier to entry.

So, let's turn to switching costs for employers.
The potential disruption to employers is often
overstated. Although you'll hear benefits managers
complain that switching a health plan might tend to lead
to long lines outside of their office door. And clearly
some employers may have reservations in dropping one
current health plan for another. But in practice,
dropping a health plan is probably not what most
employers tend to do if they want to switch health plans.

For instance, there's probably -- it's more
likely that an employer would keep his current health
plan and offer a lower priced alternative plan as an
additional option for employees who may be willing to
switch. And that's the option that's usually done rather
than a complete replacement.

Now, there are some administrative costs, of
course, to employers who do this. The ability to form
enrollment and other administrative tasks electronically

is reducing the administrative burden on employers, where

For The Record, Inc.
Waldorf, Maryland
(301)870-8025



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62
they have brokers and consultants who can help them make
those changes administratively.

So, despite the administrative costs, employers
can and do change health plans, and so while the
employers choice to drop a health plan may be involuntary
disenrollment from the perspective of employees, it is
voluntary from the perspective of employers who are
attempting to give their employees high quality and cost
effective health benefits coverage.

My conclusions today are threefold. First, the
data show that entry and expansion have been sufficient
to take share away from the leading firm. Second, entry
and expansion have reduced HMO concentration over time.
And third, this evidence, along with facts about the
percentage of employees who are given a choice of more
than one plan suggest that while there are switching
costs, they do not rise to the level of being a barrier
to entry.

Now, of course, these are general propositions,
and there are undoubtedly differences across cities that
may matter, but I offered you these conclusions for your
consideration and I hope that they contribute to your
thinking in this area. Thank you.

(Applause.)

MR. ELIASBERG: Thank you very much, Lawrence.
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Why don't we take a 10-minute break and then come
back for the moderated roundtable discussion. So, why
don't we reconvene at 10:50. Thank you.

(Whereupon, there was a brief recess in the
proceedings.)

MR. ELIASBERG: Welcome back. Now we're about
ready to start the moderated roundtable. Let me first
introduce the two other participants on the roundtable.
The first, sitting to Lawrence Wu's left, is Stephen
Foreman who is an economist and a lawyer and Director of
the Pennsylvania Medical Society Health Services Research
Institute. He's also, I might add, submitted written
comments last September on behalf of the society to the
FTC's Health Competition Law and Policy Workshop,
touching upon some of the topics that we're going to be
exploring this morning, and you can access those comments
through the FTC's website.

And to Steve's left is Art Lerner, who 1is back
with us again. As many of you know, Art is an antitrust
lawyer with the Washington, DC, law firm of Crowell &
Moring, and he has represented numerous clients in health
plans and insurance company mergers, and before going
into private practice, he was head of the Federal Trade
Commission's Health Care Division.

What I am going to first do is just let each of
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our four presenters from this morning have an opportunity
to make any comments, if they would like, on what they
have heard this morning, seeing how it's been a while and
there's been a lot of information that has gone around
the table since we first started.

After we do that, we'll ask our two new
participants if they care to make comment on what they've
heard this morning and then we're going to open it up to
guestions among the roundtable participants. We hope all
of them will feel free to ask questions of one another,
as well as answering questions that Sarah and I may be
asking.

As a procedural matter, if a number of people are
interested in answering a question, or you wish to speak,
we appreciate if you would turn your name tent over so
that we will know to call on you and keep things going in
an orderly fashion.

So, with that, let me turn to Mary Beth, any
thoughts or points you would care to add or make?

MS. SENKEWICZ: I probably just want to say thank
you, and I probably need to have a conversation with Jay
at some point. The one thing that occurs to me, the one
thing we do hear within particularly the small group
market for health insurance is that we're losing --

they're losing competition. And there was kind of a
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little thread with Jay's in St. Louis is down to three,
and St. Louis perhaps is not the best example, but at
some point, though, because of critical mass, and I was
interested in Ruth's observation that it's between the
HMOs maximize efficiencies at between 30,000 and 50,000
enrollees at the local level.

At some point, though, and I happen to also be
coming, I came to the NAIC from the smallest state in the
union and the smallest state insurance department, the
Wyoming insurance department, and I was going to ask
Lawrence if there were any metropolitan statistical areas
in Wyoming as part of your data. There are Casper and
Cheyenne, and we do hit 50 at those two, and that's
one-fourth of the population. Those two cities right
there.

But at some point, aren't there, because of the
nature of insurance, and the nature of it being that you
need to have a sufficient amount of persons in the plan
to spread risk, is there at some point a point where
there are too many insurance companies and they do not
have the ability to spread risk efficiently? So, I just
-- and I think that's more of an issue in the smaller
states and the smaller metropolitan areas, and people,
because I hear this constantly, you know, we're a small

group, we're losing carriers. New Hampshire, you know,
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we're down to 25. Well, how many does New Hampshire
really need? How many does Wyoming really need?

So, I just think as a risk-spreading issue,
that's just something that I would like to consider.
Thank you.

MR. ELIASBERG: Ruth?

MS. GIVEN: Yeah, I would just like to make a
comment about Lawrence's presentation. I'm very
interested in the first part of it, and maybe we can talk
about that a little bit more, the study of the different
cities, but I also just wanted to comment that I totally
agree with the second part. I don't think there are any
switching costs and I don't think switching costs create
any sort of barriers to entry for the HMO industry.
Especially where there are broad markets where everybody
just uses the same providers. Kaiser sort of being the
exception, but in general, I totally agree with him on
that.

MR. ELIASBERG: Okay. Jay?

MR. ANGOFF: Yeah, I agree with Lawrence on
switching costs, too, but I would like to see the data
after 1998 on entry and expansion in the HMO business.

MR. ELIASBERG: Lawrence?

MR. WU: I would like to see the data, also.

(Laughter.)
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MR. WU: My question, this is really a question,
I think, for Mary Beth, which really has to do with the
regulations, and I know there are -- putting aside the
important issue of solvency, I know health plans compete
at many levels, they design their benefits packages, they
set their prices and so forth. What concerns you the
most about health plan benefit design, and what I'm
wondering is whether you view some of the work of the
insurance departments as being insuring a minimum
standard, or whether you're really shooting for something
more than that?

MS. SENKEWICZ: Well, first I would note,
Lawrence, that benefit mandates are set by state
legislatures and not by state insurance departments. So,
state insurance departments are only enforcing the laws
that they are given. I think that there is a lot of
debate actually going on, both the regulatory community
and the state legislative community these days about
whether, perhaps, the states maybe did go a little
overboard in some cases on mandated benefits. There
really is a serious discussion about that.

Obviousgly, with the costs of health care rising,
and therefore the costs of health insurance rising,
everyone is looking for some solution to alleviate that

problem. Depending on what -- and I am not a research
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person, you probably know better than I do, Lawrence, but
there are kind of varying studies about the effects of
state mandates on the cost of health insurance.

You know, in Maryland, the land, or I mean the
king of mandated benefits, and probably the state I came
from, Wyoming, is the least. Wyoming doesn't believe
generally in government, but since we have to have it,
they try to do as little as possible.

So, I think that state legislatures, though, were
concerned about making sure that certain services were
available to all. And the thing about benefit design,
and then this is what concerns the NAIC the most about
the present AHP proposal on Capitol Hill, the association
health plans, is you can -- companies can use benefit
design, that's the easiest way to select risk, as Jay was
discussing.

So, it's important that the level -- that the
playing field be level, to a certain extent, and that
individuals get kind of certain basic health care
services and that should be available in their insurance
contract. Now, where's the happy medium? I don't know.
But states are kind of rethinking, I believe, that whole
kind of mandated benefit issue.

MR. ELIASBERG: What we'll do next is turn to our

two additional roundtable participants, and ask each of
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them in turn if they have any comments or thoughts they
would like to -- or observations they would like to make
upon the presentations that were made. So, Steve, why
don't you go first.

MR. FOREMAN: Thanks. Well, from the perspective
of the gquestion, we have the data. 1It's just sort of a
starting standpoint. In 2001 and 2002, we did a study of
health insurance markets, there is study data, and in
point of fact, the story is a whole lot different now
than it was in 1998.

I'll give you an example of Houston, in our
latest edition, there are only four firms left in
Houston, they have 91 percent of the market. The
Atlantic City situation I studied for the New Jersey
Medical Society, and what you caught in 1994 to 1998 was
a very large shift in competitors there. AmeriHealth,
which is one of the firms that's a subsidiary of
Independence of Blue Cross, it has a 76 percent market
share in Philadelphia, and it was using that to expand
into New Jersey, which is right down the road. 1In fact,
the Atlantic City market is one of the most concentrated
in New Jersey right now. There are only two firms left,
Blue Cross and AmeriHealth. So, that market is now
concentrated.

We would like to have St. Louis' problems in
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Pennsylvania. We've got three regions with one dominant
carrier with a market share in excess of 70 percent. And
there's been no new entry. In fact, I would like to
throw out a challenge here. The insurers in those
markets have made about a half a billion dollars a year
in profits for the last three years. I have my own
project budget money. Anybody who wants to come into
that market, there's a lot of money lying on the table,
and I will make a side payment to anyone here who wants
to come and put an insurance company in.

I say that in the way of a light joke. The fact
of the matter is that if you look at this thing, if there
aren't significant barriers to entry, how can the
insurance cycle exist? What you would have is that
during a down year there would be no entry, but just as
soon as there was an uptake in profits, you would have
everybody coming into the market taking away the profits
from the firms who wanted to come in.

The second point, I think Ruth made quite
strongly is that if there weren't any barriers to entry,
why would anybody pay anything to come in and acquire a
firm? So, I mean, that should raise some questions right
there. And then the last part of it is the market that
we've seen in the last three years, why has there been

almost zero entry nationwide in large urban markets with
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firms with high shares and high profits? Why aren't we
seeing the entry?

From my own experience, and it's actually getting
too long now, I suppose, but over many years in this
industry, from wearing a lot of hats, I see four key
barriers to entry in health insurance market, and some of
them haven't really been discussed here. Ruth talked
about one, she called it pecuniary economies of scale, I
actually call it monopsony power, Ruth, sorry. You know,
if there are not other efficiencies tied to it, I just
think that's raw bargaining power, and I wonder whether
it should exist to begin with.

So, that gives you an advantage, and the real
advantage from that is, you can guarantee yourself, if
you're a downstream seller, as an insurer, of the lowest
input costs in a market. And you can use that to exclude
entry.

The second item here that people haven't
discussed a whole lot, is what about the issue of very
large reserves and high levels of capitalization required
for firms to compete effectively in new markets? We have
a carrier, for example, that has a $2.3 billion surplus
in reserve and they have indicated, I suppose, tied to it
is what are they willing to do with it to keep entry up?

And we have seen instances where people are willing to
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use those reserves to make sure that they reduce price
for any new entrant and, you know, so why would anybody
want to come in there and just lose a lot of money? So,
that's the second one.

Third, fully formed networks are an advantage to
existing health insurers. New entrants can come in if
they can run a network, but if you have one dominant
carrier that's not willing to enter a network, you're
faced with the task of putting together a new network
from scratch. That's going to take you a lot of time, at
a minimum, and there may be a number of key providers who
don't want to actually provide services to you for one
reason or another.

Just as a parenthetical, UPMC tried to go into
the business dealing with Highmark. It took two years
for them to get physicians credentialed, and they already
employed about half the physicians they wanted in their
network.

Next, the broker system matters. In many of
these areas, lots of the health insurance is sold through
broker systems, firms that haven't had brokerage systems
or have had pro-broker systems have found out to their
chagrin what the importance of this is, and in some of
the major areas in this country, in effect, the large

dominant insurers have an exclusive broker network.
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So, that's an issue that's worth looking at here.
And then last, but probably most important, and it was
touched on by the panel, employee credibility matters
with new entrants. Employers want to know whether you're
going to be in this for the long haul, and if you're a 2
or 3 percent entrant in the market, those plans have
languished over time and left the market. They are not
really an alternative to the employers.

You know, one of the reasons that the Blues name
has such value, is that the Blue Cross plans have been in
these markets for going on 70 years. You know, they have
staying power. Some of these other plans do not.

So, you know, all told, I believe that there are
very substantial barriers to entry. I think as Ruth
pointed out, those barriers are getting stiffer. I think
they're worth study in terms of what the implications are
for mergers, and even for existing markets.

So, sorry I took so long.

MR. ELIASBERG: That's fine. And we'll come back
and explore some of those issues some more, I'm sure.
Indeed, I can guarantee it. But first, Art, why don't we
turn to you for some thoughts and comments?

MR. LERNER: Yeah, I have just some sort of
miscellaneous observations on some of the things and some

other thoughts. First, I guess I have the litigator's
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prerogative that a couple of the mergers that Jay was
describing in St. Louis I actually worked on, so I can
tell you that Jay's description of what was at stake and
what was involved in those was completely accurate.
However, I disagree on what he drew from that.

Jay observed that following the mergers that he
talked about, there has not been new entry in St. Louis.
Contrary to what he described as the predictions of some
of the experts that had come in. In fact, what the
experts were saying was, in the event that following the
merger prices were to go up substantially in an attempted
exercise of market power, then there would be new entry.

So, when Jay says there wasn't new entry and that
sort of disproves what the economists were saying, I
think it sort of proves nothing either way. If Jay added
that since those mergers prices have gone up 20 percent
in St. Louis, compared to other otherwise similarly
situated cities, and if that's true, then I would line up
with Jay on it. But I didn't hear that part of the
story. If it's true, well, then, that would be highly
relevant.

The second thing was on switching. I guess Ruth
has sort of commented on that already. I would just
throw out this little anecdote, because lawyers are not

economists, so we can argue by anecdote, and that is that
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I was in a case in Indiana last year where someone tried
to argue that the rental PPO network client that I
represented had market power in some sort of a rental PPO
network market definition, and their expert came in and
testified that there were substantial barriers to
employers switching, especially for smaller employers,
because for larger employers, blah, blah, blah, but for
small employers, which, of course, tended to use PPO
products and tended to use rental PPO products through
TPAs and brokers and insurance carriers who rented
networks, the switching costs would be a problem.

Our data showed, consistent with what Lawrence
said, that there's a lot of switching, but I simply asked
their expert witness, who he worked for, and his company
had about 25 employees, and I asked him how often had
they switched insurance carriers in the last six years,
and the answer was four times. So, they had switched
HMOs, PPO, back and forth from HMO to PPO, PPO to HMO,
four different times in six years. And I just sort of
-- it was fun to just watch the air seep right out of an
expert. Anyway, it happens every once in a while.

The second thing, I was going to comment on
Lawrence's discussion of Texas, and I noticed that on the
chart, the enrollment in market share, I think it was, I

don't have it in front of me, there was a substantial
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decrease in HMO POS concentration, but there was also a
fourfold increase in enrollment. In other words, it
looked like there must have been a substantial shift out
of indemnity and PPO into some sort of HMO product over
that period of time.

And I would agree, that tends to be indicative of
what happens when HMOs are in their growth spurt period
in particular parts of the country. And so you will see
in Texas, which may be a little bit behind St. Louis and
Boston and Philadelphia and maybe some other communities,
that you will have this period of rapid shifts where a
lot of people are jumping in in one sort or another.

Subsequent to that, I don't have the data to talk
about Atlantic City or data to talk about what's happened
in Texas, but certainly in markets that are more mature
managed care marketplaces, you're not going to see that
kind of new entry, and you're also likely to see some
departures from plans who came in and got beaten out.

What none of the discussion has today gotten
into, though, I think, is obviously the important
guestion, which is even apart from entry barriers and how
high they might be, what is the level of concentration,
Herfindahl measured otherwise, at which we can expect to
get viable, vigorous and strong competition in managed

care markets. What are the barriers to collusion or
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barriers to single firm exercise of market power? How
much do we need to worry about a merger of number one and
number three in a market with five meaningful players? I
mean, where should we be on the Herfindahl scale in terms
of level of concern? I think that's an important
guestion. There is some research that's been done, and
not a whole lot, but there's been some literature, I
would say, if not a lot of research, that suggests that
there's not a lot of potential for collusion in managed
care markets. If you look at the history of antitrust
enforcement, you know, I can't remember finding a case,
bringing a case or finding a case where you could
successfully prove collusion among health insurance
companies, in contrast to others. I'm not saying it
can't happen, I'm just saying I think it's an important
topic, because there may be barriers to new entry in a
mature market, but that doesn't suggest necessarily that
there's a competition problem, unless you have concerns
about the level of actual performance.

Finally, on barriers, I think just from my
experience, I think an attempt by existing carriers to
rip off the public with high prices is more plausible if
they have a way to lock up the provider community than if
they don't. That the markets do have a way of fixing

themselves if the inputs are readily available to
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expanders or new entrants or the smaller fry in the
marketplace.

And so if the larger plans do not have
exclusionary practices going on with the provider
community, I have less concern about size. I do have
some concern about in certain circumstances the use of
MFN clauses, the use of exclusive contracts, the use of
tactical contracting practices that would obstruct the
ability of new entrants to get access to a viable
network.

I would note that mere size does not necessarily
seem to be an obstacle to other competitors coming in and
getting good prices from providers. For example, if it
were true that dominant payers could expect somehow
automatically to extract bigger discounts from providers
than the smaller competitors, why have some of the larger
ones been tempted to use MFN clauses in the first place?
Because i1f they could simply by their size extract better
prices, they wouldn't need to use the allegedly punitive
MFN clause to try to keep the providers in line.

In fact, from some experience I've seen, the
providers in some cases are more desperate to keep prices
up to the larger payers because those are the ones they
have to cover their fixed costs with. With the smaller

new entrants they will sometimes have, I can pick up a
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little bit of incremental business with these people,
maybe I'll cover some marginal business.

And so that's where the larger payers then want
to come in with the MFN clause to try to discourage that.

So, I'm not so sure that size alone guarantees
you better prices, but I would have an eye out for MFN
clauses in the right circumstances, as well as other
exclusionary kind of contracting practices.

Finally, I just wanted to mention on the
monopsony power issue that Stephen referred to, I would
just be careful about looking at market share on the
seller side and assuming that that corresponds to market
share as a buyer. I'm not saying that you might not ever
have monopsony problems. I, in fact, helped draft a
complaint in one case alleging that there was, but my
only point is that you might have 30 percent of the
commercial health insurance market, but you might only
represent 7 or 8 percent of the sales of hospital
services by a hospital, because of the purchases made by
Medicare, Medicaid and CHAMPUS and all sorts of other
sources. So, I think that's just an important thing to
keep in mind at least.

I also agree, though, that market power in the
provider community can conceivably be a barrier to new

entry on the managed care side. That's at least
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something to be thought about. And that's another reason

why I think the Agencies should be very sensitive to

market power aggregations on the provider side, not only

because of what they do to the consumers directly, but
conceivably also to how they might influence the
structure of the payer market as well.

MR. ELIASBERG: Thank you. I guess the

prerogative of the moderators is that we do get to ask

the first question. So, with that, I'm actually going to

turn to Mary Beth and, Mary Beth, thank you for the
Health Care 101 course, as you put it. I'm afraid,
though, I need to ask you a bonehead health care course

guestion here.

At the session yesterday, an example was given of

a hypothetical that was given of, well, gee, if an HMO
-- the example given was in Florida. I don't mean to
limit this to Florida, but the example was given that,
you know, an HMO has license and can offer services in
Orlando. If prices were to go up, if the incumbent
suppliers in Miami where this particular HMO was not
participating would try to raise their prices, the
Orlando HMO could simply start offering services in
Miami, seeing how they had the license by the state.
Just how accurate or precise is that

characterization in the real world?
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