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employees' wages and contributions to employee benefit plans.4 One issue raised by your
Petition is whether a Commission rule could alter the mandated order ofthe Bankruptcy Code
priorities by allowing claims ofconsumers holding gift cards above those ofemployees. In
addition, there are a number ofrelated legal questions, including whether segregated funds still
would be considered part ofthe debtor's estate, how the automatic stay would apply to the funds,
and the role of state laws. Ultimately, your proposal requires careful consideration ofhow it
would affect the goal ofsuccessfully reorganizing the corporation and ensuring it creates future
earnings to payoff its debts.

Apart from these bankruptcy law issues, analysis is needed on how your proposal
intersects with corporate, accounting, and financial considerations when selling and redeeming
gift cards. Finally, the differing types ofgift cards (purchased, promotional, those given in lieu
ofrefunds, corporate incentive programs, etc.) will need to be considered in the overall analysis.

In the interim, however, it is important for consumers to realize that there is a risk that
they might not obtain the full value of their gift cards if a retailer files for bankruptcy or goes out
ofbusiness. Accordingly, we have revised our gift card consumer education materials to advise
consumers of this risk.5

I have determined that, in connection with assessing the Petition's requests, the
Commission needs to obtain additional factual and legal information about these and other
issues. I have instructed my staff to work on these issues, and they are in the process ofreaching
out to retailers and experts who may have relevant information. My staffwould welcome any
additional information you may have or the opportunity to discuss these issues with you. Please
contact Peggy Twohig, Associate Director, Division ofFinancial Practices, at 202-326-3224 or
ptwohig@ftc.gov. The Commission appreciates the concerns raised by Consumers Union and
looks forward to working together in the future to protect America's consumers.

Sincerely,

~~f#~
William E. Kovacic
Chairman

cc: Jean Ann Fox, Consumer Federation ofAmerica
Lauren Saunders, National Consumer Law Center
Ed Mierzwinski, U.S. PIRG

4 11 U.S.C. § 507(a)

5 FTC Consumer Alert: Buying, Giving, and Using Gift Cards, available at:
http://www.ftc.gov/bcp/edu/pubs/consumer/alerts/altO1O.shtm.


