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Do settlenment agreenents between conpetitors or potentia
conpetitors in technol ogy, goods or innovation markets
create special antitrust risks? Are such risks nore acute
when the litigation involves clains of patent invalidity or
i nfringenment?

Do parties have stronger incentives to enter into
anticonpetitive I P settlenments than other types of
settl enments?

What do we make of the fact that cases that have identified
anticonpetitive settlenments have usually invol ved egregi ous
antitrust violations, such as the Singer case? |Is this the
tip of the iceberg?

Shoul d the consuner interest be systematically considered
when conpetitors or potential conpetitors enter into
settl enment agreenments involving infringenent clains?

Do we have any reliable data on the conpetitive effects of
recent patent settlenment agreenments?

To what extent do enforcenent agency have know edge of
current settlenent agreenents since the agreenents are
entered into privately? |Is there any effort by enforcenent
agencies to nonitor horizontal settlenent agreenents?

Wuld it be desirable to provide for a settlenent
notification system such as for nmergers or R&D joint
ventures? Wuld such a system nmake sense at | east for
pharmaceuti cal settlements, as for exanple contained in
S. 754 (the Leahy, Kohl, Schunmer & Durbin Bill)?

What disclosures m ght such a system reasonably require?
See e.g. Robert J. Hoerner, Antitrust Pitfalls in Patent
Litigation Settlenent Agreenents, 8 Fed. Cir Bar J. 113,
135-39 (proposed questionnaire)
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Do pharmaceutical settlenments raise greater risks than other

types of settlenments (or is it just that we know nore about
t hem ?

If the problemis nore acute in pharmaceuticals, is this due
solely to the existence of conplex regulation, which makes
possi bl e strategi c behavior to mani pulate the rul es?

Is the risk of anticonpetitive settlenents greater in

i ndustries where patents are a key R&D factor, such as
chem cal s, agriculture and pharmaceuticals (Scherer
testified in 1995 FTC Hearings that these were the

i ndustries in which patents were the nost inportant to the
participants)?

Shoul d the presunption favoring settlenment agreenments
generally in the law, be a larger (smaller) factor in

eval uati ng patent settlenent agreenments involving conpeting
patents or infringement clains?

Shoul d intent be a nore inportant el enment in assessing
patent settlenment agreenents involving conpeting patents or
infringement clains than for other antitrust settlenents.
Are there nore objective factors that could mnimze the
need for intent evidence?

In antitrust analysis of patent infringenent settlenents is
it necessary for the antitrust court to assess the validity
of the IP rights or the |ikelihood of non-infringement? |If
so, howis this feasiblely to be done in an antitrust case?

| f probable validity or infringenent is to be assessed,
shoul d the estimte be quantitative and how is the
measurenment to be integrated into the antitrust anal ysis?

Are there alternative proxies that could substitute for
patent validity or infringenment measures in antitrust cases?

In the pharmaceutical cases, if reverse paynents were
elimnated, would the 180-day exclusivity for the generic
entrant pose a problenf?



