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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

FENERAL TRADE COMMISSION, STATE
OF HAWAD, MARY1LAND SECTURITIES
COMMISSIONER, STATE OF NEVADA,
STATE OF NORTH CAROLINA,

COMMONWEALTH OF PENNSYLVANIA,

and STATE OF SOUTH CAROLINA,
Planriffs.

v,

EQUINOX INTERNATIONAL CORP..

ADVANCED MARKETING SEMINARS,

INC. BG MANAGEMENT. INC_, and

WILLIAM GOULLD

Dcfendants.

Cv-5-09 0969-JTRR {RI.H)

ORDER
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On Augusi 3, 1999, the Federa) Trade Comemission {"FTC") filed a compiaint againsi

Defendants Equinos lnernational. Advanced Marketng Seminars, BO Mamagement {joiotly refermad

w herewafter as "Equinax "} and Willimn Gouldd (founder and owner of Equinex). The complaant

allepes that Equinox is a “multi level marketng” company operatng as a pyramid schems wiuch

makes falsc and misleading statcments rhat cunstitite decoprive aces of praciices in vielation of

Section (2] of the Federal Trade Commission Aot fibe “FTC Act,” 19 L.5.C. §45(a)). The FTC

also filed an application for An ex-parte lemperary restraiming urder (#6) preventing Defencants

from fuzther deceptive praciices, freezing assets, preventing the destruction nf records, allowimg

the FTC 1o ceview records, and appoinfing 8 @mporary receiver.
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On August 5, 1999, thus Court entered the Tempotary Restraimng Crrder (#17) and
scheduted & bearing for a prelimioary injunction. At the hearing, the parties siepalated to exfending
the Temporary Restraining Ordar with modifications untll Sepiember 1. 1999 when an evidentiary
bearng on 8 preliminary injunction could be beld. Equinox filed an opposition [#38) to the FTC's
motion for a preliminary injuncrion, to which the FTC replied (#43),

Al the evidentiary hearing, all parties were represepled by counsel.  Adfrer
coosidering al! the pleadings and marerial oo fils with the Coun, the evidenee presented al the
heanng and the arguinents of counsel, the Court makes i preliminary findings ot fac and
conclusions of [aw.

PRELIMINARY FINDINGS OF FACT

Equinox is a “multi level markeling” cornpamy that <ells water iters. s fters,
cutritional supplements, and other assarted health care produces. Gouldd is the founder and owner
uf Equinox. Equinox distributes producis by reciuiting distributors, whe i wrm spansar other
distributors. Recroited distrinuiors are referred to as the "downline” while sponsoring daser iburors
are refarrod to as the "uphine.” Dastributers achicve differenat levels in Equines when they, with
their dowrline, purchase a certain velume uf product from Equinex for a one meath period. The
following [from lowest 1o highest) are the six levels achicvabler Represcnauve, Manager.
Supervisor, Director, Exccutive Dirscrer ("ED7} and !nrermational Marketing Direcror (IMD"

Beoomiog 4 Represenative requires very little ipvestment. A disiributos berommes
a Manger when he and certain portions of his downline purchase ("Ciroup Puichase) 35000 of
Fauinax product in a ane menth period. He becomes a Supervisor with Group Purchase of 10,000
n a rwo-month pericd.  Director stabs 15 achieved with a Group Purchase af 20000 in 3 e
snonth pedod. A distributor becomes an ED with 2 Group Purchase ot 500,000 in a one manth
period. To bexome an TMI}, a distributor st make & Group Purchase of 3500,000.

Distribwiors are also cntitled (o honuses and rebafes depending on the amount of

producr they purchase from Equinox {"Personal Purchases”) from Fquinox and the purchases of 2
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centain portion of their dowolioe. Equinox refers to Prrsonal Purchages as Persemal Sales Volume
apd purchases by certain portions of the downline as Group Sales Volome. The perceatage pasd m
rebates and boroses, bowever, docs nol depend on actual sales by disipibutors and ther dewnline
hut auly op the amoun purchased from Equinox. To reczive rebares, dismributers must personatly
purchase $100 in product from Equinex per month. To receive a bonus, the dizmibutor mrust e
"qualified,” i.e. mect & certain minamuem purchase duota during the menrh Mopending on the
amnount purchased, Represeniarives receive 0% - 15% rebate on Prrsonal Purchases and the
products ather Represefitatives they sponser purchate from Equinoz ("Group Furchases™),

Managers that purchas: $100 m product from Equinox receive 200% rebawe an thelr
Persanal Prirchases and a rebute calculated as the difference between 20% of the Group Purchases
ard the rcbate pereentage that those mprosentatives making up the Group Purchuses recerved.
Qualified Managets, Managers with $100 1n Personal Purchases und 1000 in Group Purchases per
month, also receive 3% bonus on their Pecsonal Purchases, Group Purchases, apd thres downline
generations of the Group and Personal Purchases of the managers sponsored under them

Supervisors. Dhreciors, EDs. and IMDs also teceve the same rebaies us Thandgers.
When distributors mest the mitmum personal and group purchass guota for each of these levels,
qualified distributors are enitled ¢ a bonus for that level which s defiped 45 3 cenaln percenlags
t3- 10 of their Personal Purchases and 1he purchases of a porton of their downline. Alsa at each
level . the distributor is cntitled 10 the banuscs of fhe lower levels, provided he meets the LA
purchase requirements 1o be gualified far thas level.

[{ = distributos daes not meet bis Personal and Group purchase quatas, he docs not
receive the bonns. The banus is paid 1o the first qualifymg distributor above ham in the urganifarion,
As the quotas are difficult o meet, oy a snall percentage of Equimox distributors ohtain bunuses.

Fuincx encriurages its distributors 19 recran other distributors by placing claswsificd
advertisements ir the help wanied secuon of the newspaper.  The advertisemnenrs mply that either

2 salaricd of 3 commussionsd position is heing offersd  Most adverizements do ot indicate that

—_—— e —
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such positions may require a cash wwvestroend. Recruits that respond o the advertisements are
scheduled for a2 job milerview. Inetead of being interviewsd, tocnaus ate subiect ooa sales
preseigarion presenting the " Equinox Opportanity. " Recruits that seetn recephVe are pressured o
quickly purchace 35,000 worth of product so they can emer as Manggers, even if the recriol has o
borrow e mooey, Kecruirs are wold thar Equinox will provide evidence thar the recrust has beep
Eiven a Job wiln a monthly salary of $3,000 - 3 4,000 / month 1o factlitaee wthe loan process

To become a distributor, rocruits are required e sign & Representative Application
and Agrecment. New distributors are usually piven liode chance to review thye agresmenl becaouse
the sponsor explains which spaces are to b fillald in befure distribotors have an oppomunity [o tesd
the agreement. [n the representative agreement, a pew distributor certifics that he 15 bound to the
aftaciyd terms, conditivns, policies apd procedures. Many times, however, the (e, cordinens,
policies and procedures have been removed from the represenfative agreement befors new
distributors sign the represenanve agreement. Often, new disiribatocs are unaware of the palicies
and procedures to wiich they are supposedly agresing  Equinex has no mictheod of verifyog tiar
the policies and procedures were mcluded wiath the representarive agreement signed by new
disrribubors.

Mew distributors are then pressured 1o lease desk space from Egquimox for 3300 -
S300 per month, Lo subscribe to 3 phone ine, and pay for adverfisements so the new distributor can
sponsor others. Al recruiting i ophtly seripoed by Equinox and Gouldd due o the extensve
seminars promoted by Equinog and conducted by Gouldd or by another person approved by Gowldd.

Imstnbutors are eacouraged 1o aend scounars conducted by Gouldd or other uppet
matagemenl at a cosl {o distriburars of $300 o $2.200 per scrumar. They are told that thromgh
Equinex. they can achieve fabulous wealth like Gouldd, the foutudet of Equinox. if they contnoe
to amand seminars. Al these seminars and during recrunment, the Fguinoz compehyalion package

15 deseribed wing hypotheucal peometric examples which unrealistically describe the probable
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amouni of compensation o be expected and the gmpber of persons tal cap be reasonably be
recruited.

Equinox smesses that money is made by recruiting and not by retail sales.
Disributors arc told that such wealth can only be achieved if they choose to pure bass Japge amanus
of product each month 3o that they can move up the vatious levels as quickly as possible. As a
cesult, distributars frequently purchase a large mmventory of Equinox produces thar they are wnable
o sell.

Distritutors during semioars are told thal the average "qualified” manager makes
$600/menth, averape "gualified” supervisor $LE600/month, average “qualified”  director
$3,200/rmonth, the average “gualificd” ED makes $5 70 mopth and the average "quatified” DD
makes 5259, KW oonth.  Diigtributers, bowever, are not informed in these scminars thal "qualified”
means those disoributors that meer their monthty quotas  Distnbutors are also nod imormed that
ooly a smal] percenage of diswiborors are "gqualified * Equinox does not inform distributers thar
many Equinas disiribulors lose thousapds of dojlars each monh 25 2 resule of wnsold product that
has been purchased, desk leasss, phone cosis, and other expenses that BEgquinox ejcourages
distributors o el

The Equinox Manual, which 15 sold 1o cach new distritnir, does mdicale ta) o he
qualiticd the distributor must meel mantlly guotas. New disuibutars, however, are noi encouraged
o read the Equinox Manwal bul to use it ondy as a reference if the peed acises.

Eguinox has thres policies which were nswnsihly implemented (e cncourage retail
sales and prevem disgibulors from buving produer just o mect sales quatas (referred mooas
"loading" . First, Egquinox's policics limit the amount of producr thar a distribieor may purchasc.
Equinox's policics provide that distributors st cectify that they have sold T0% of the prevIously
atdered prodoct befors purchasing additiona)] product {the "70% Rule™), New disiribulors alie arc
limited 1o putchasing no mere than $3000 warth of product per month, Second, to obtam bomlses,

disiributors are required to certify that they have made sales 1o six retail customers in the past month
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{the "Recsipt Rule"). Eguinex conducrs random venfieation checks of the receipts submined.
Third, Equinex bag a refupd policy for distributers that iesign. Equiniox refumds 9% for products
that are upopeped and have not been ceqrified a< sold under the 70% Rule. less bogusers apd ehaies
paid to the distrbutor on the product retarned .

The policies astensibly adopted by Equinox o encourape retail sales ate not effecrive.
Isnbutors may cicumyent e 33000 [imitation by purchazing product oo behalf of theis
downline, who are ofien family members. EBquinox, in fact, encourages sucn purchascs 50
distributors can achieve the Supervisor level or hugber 0 a one momth petiod. The 70% Rule is at
best lovsely enforced. Orders are placed by phope without requiring an cxpress cerfification thar
TO% af the previously purchasad product bad been sold. Equinox relies an the impiication that if
3 distribuior places a3 new order [or product, the distmibutor 15 tacitly certifying that T0% of the
previows product nas been sold  There was evidence that in some instanees. the 0% cermfuations
were even furaed or falsified.

Distriputars can satisfy the Receipt Rule by purchasing very mexpensive produces

which can be bought for less than $10.00, even though the disuibuloc's inveoory maybe principally

composed of expensive products which can be priced aw marce than o0 03 Disgibweors arc told

that de banuses ard rehates they receive are warth perchasing six inexpensive products.  While
Equinox randomly ceviews certan rotafl receipts supplied by distributers, Equinos's reviews
provide littte assurznce ihat relall sales are being made and do ool vernty that the el sales ane
tvpical of the inventory purchased by that disiributor.

Distriburors can only request refunds by makng a tol) relephone call.  OhRen,
discributors are placed o hold for long periods and are required to make several phone cails before
Equinox will aliow the distributor 1o rehurn prduct. Last year Equinex provided over 7.5 milhon
in refunds, Eguinux, however, does not keep records on the gumber ar amount of refunds that were

deraed.




w o ~ m N R W =

—_ -k -
N L™,

14

15

16
17

18

13

20

21

22
23
24
25
26

ANALYSES

The FTC secks a2 prelimnary mmjunction preventing Defendants from further
decepiive praclices n violation of the FTT Aer, 15 UL5.C, §43{a). The FTCT also seecks o frecze
the assers of Equimox apd Gouldd, prevent the destruciion of records, permuit the FTC o review
records, and ppoin! @ temporary receiver over Equines,  In FTC v Affordable Medie, 179 F 5d
1178, 1233 (9" Cir. 19590, the Ninth Cwrcuit beld Hat "Section 13(b} of the [FTC? Act allows a
districy court to grant the [FTC) a preliminary injunchon upon 3 proper showing that. seighing the
cquines and consideruag e [FTC's] likelihood of ultimate success, such action would be in the
public mterest,” Ciung 15 TV.5.C. § 53(h). "Section 13{k), theraforc, places a lighter burden on
the [FTC] thas that umpased on private Litipanes by the traditional equity staodard; the [FTC] meed
aot show reparable ]:L:m:n to obtain a prolimimaty injunetion.” f&.  "Under tus more lenent
standard, a vourl maast 17 determane the likelthood that the [FTC] will pllimawly suceced on the

rrerita wnd 2) balance the egoities.” fd. The FTC, liowever, may only scok a prelaminary
mjunction when it believes a person 15 viglating, or 15 abogl to violawe" iy law enforced by the
FTC. FIC v Evans Prods. Co., 775 F.24 1084, 1087 {%h Cir. 1983y, The FTLC cannet base ics
request fer injuncticn relief on cvidence of past violatons withoul 2 showing that those violations
are Likely ro recur. [d.

The prelioinary mjunction analysis i3 also proper to defermining whether a receiver
should be appointed or assets should be frozen in FTC cases alleging deceptive pracoices. See FTC
v. Amerfcga Mot Celiular, B10F.2d 1511, 1512-1514 (1937, A dismic courm’'s pOWer 0 SUPErVIse

a1l equity receivership and to determmine the appropriate achion (o be taken m the admimistration ol

the receivership iy extremely bread. Secwrriees Fxch. Comm'n v, Hardy, BU3 F 24 1038, 1097 (5th

' Couirx argues that irmeparable harm must be shown before a prelininary inpuncrion may
jwsue. Ewen if that were the case, this Court would fiod that continued deceptive praclices by
Defendants would constimire (reparable harm.
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Cir. 1986).  The primary purpose of equity receiverships is to promote order]ly and efticen
admumis@ation of the meceivership by the dismmct count for the bepefit of credirors f at 1038,
Likelibwod of Su It Meri

Section 5 of the FTC Act prohdbits "unfair or deceptive acts or practices 1 or
affecting commperce.” 150 5 C. §45{x). Deceprion is foupd "if there 15 2 mepresentation. ouission
or practice that is likely to miskead the consuber actmyg reasonzbly o the circumsiances.”
Southwer! Suncres, e v, FOC, 785 B 24 1431, 1435 (99 Cir 1986) cert. denied, 479 U 5. 328
(i586). In Websier v Omnitrition Infernamonal, 79 F.3d 716, 781 (9" Cir. 1996). (he Ninth
Circuit fousd that pyramisd schemes are " inberently fraudulent because they must evenally collapse
afrer making moncy for those at the twp of the pyramid, but disappointiog iose ar the hotiom who
can fird no reomits. "

The st for determiniog whal consnmutes a pyramid scheme 15 "the payment by
participants of money 10 the company in return for which tey receive (11 the nght to sell 3 product
and (2} rhe right W receive in refam for recruzing other padicipanis inwo the program [owards
which are upretared 0 sale of the product o ultimate users © Jd.  Foguinex likely satisfles both
elements of s es.

“The 'payinent of money” cicment of a pyramid scheme can be mer where e
participant is reguired to purchase “non renyroghle’ iMVENIory in otder to receive the full benefins
al the peogram. ™ £d. ar 782, 1o order 1o participate in rebares, which rewards distrivutars not anly
hased on their patehases bul also on purchases of those they sponsor, Representalives musi purchase
5100 of product a month. ¥anapers requare 2 signulicanrly greater jnvestment to Teccive rehates
and banus an their personal puretases and vy the purchases of those they tecnur. Managers mus!
also persotally purchase $100 of product per month to receive their rebates and honuses.  To

become 2 Manager, however, disiributors and the Reopreseniarives they Sponsor must purclase

"Equinnx argues what its refund policy makes the product purchased “returpable.” This
arpument Wwill be addressed below in the Court's discussicon of Equinor’s Amway detenses.

L
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35,000 of product in a one mooth pediod. To continue to receive boouses, Managers with the
Represenratives they spopsor musl purchase $1000 of producr a month. Becssse Equinex pressures
oew dismibiutoes 1o enwer 31 least the Manaper level and pew distribotors have ne downline,
distributars who eoter s Manager: personally purchase the wnitiai 35000 in product and the monthly
quots in arder to receve the rebates and boouses.

Equinox, in s recrmitment and waiming seminars, cophasizes the pomise of
lucrative rewards far recruiting orhers. Disiributors arc given unrealjstic hypothetica] cxampies that
their profits will inécrease geometrically if distriburors focus on recrvianent radher than retail sales
Faquinox's video presentarions and certain materials provided by Equinox contain disclaimers as to
the amoum of profits obaineble.  These discluimers, bowever, are difficalt to read, do not
acenrately ndicate the acmal amount of carnipgs that can be eaxpecied and do not  Immuni2e
Lguinox's exaggerated clawns of income. Removarron Iarernarione! Corp. v FTC_BRA T 2d 1489,
1487 (1" Cur. 1989) (disclaiawers ur gualifivations 1 any parficular sdverlisement are not adequate
e avoid liability for deceplive advemising unless they are sufficiently promoment and upambigucous
to change apparenl meanitng of claims ad 0o lzave accorae inpressiond. Adduonally, Marspers
ate encouraged to sedl the product they purchase 1o new recnaits rather than to end asers. Rebawes
and bonuses, the pricnary compensation emphasized by Eguinox, are facially unrelated Lo sales 1o
the alimats wser bul ape hased on purchases made from Egquinox by the disributor and his
downlme. Lo short, distrsbumors rewards are recelved by purchasing prodoct and recruting others
2«0 the samoe.

Equimox relies on fa re Amway Cerp., 93 F. T .C. 618 (1979} tn rebt any Tucling that
it 15 A pyramid scheme. In Areway, e FIC {found thar Asnway was not 2 pyramid scherme because
it instinmted the following policies: (1] parucipans must sell at wholesale or retan]l TU# of te
oteducls batrhe ina given monch in order oo recejve bonuses for that morth; {23 parficipants must
subror proal of retpil sales made to en differenl customers; amed (3] patticipanis mos) buy hack trom

any person ithey rectil any salzble, unsold ioventary upon the reenail leaving Amway. Jd at Tlé
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Equingx argucs that ils formal adoption of policies similar to Amway's wes sufficicos (0 prevent a
finding that T wae A pryramid scheme as o matier of 2w

In Omnirririon, bowever, the Ninth Circuit held thar the implemenaion of polhcies
thar would prevent a program from being a pyramid scheme do nuot insulaw the program anless ihe
paitces are epforced and acmally serve to deter inventory loadinp (making purchase quotas solely
to receive thet honwses and rebates withow reselting the produet oo at end wser) and socourupe ol
sales. 79 F.3d ar TB3. The policies adopted by Equinox are not adequately coforced and do not
bave the required cffect. Often, disibutors are pol even aware of Equinax’s polieies. Policres thar
are attached 1o representative agresments thar disiributors are required 10 $1gn are removed before
rhe disreiburor signs the agreemem. Dlisitibulors are alye diycotcaged from reading the Equimox
Manual which conlain Equinos’s policies amd ooly use the manual as a relfercoce guiGe

Equinox requures distribulors te cority thar 7%of e previously purchased produst
has been sold or comsumwed hefure alluwing distributors ko purchase more prodoct.  Equines,
however. doss ot enforce this rule. Fvidence prescnted ar the hearng indicated thal disiibuoes
are allowed o make orders by phone directly from Eguinuz withow any memion of certification.
When a distribubor orders additional product, Eguinos merely mfers that the disiributar 15 cesmifng
that 70 % previgus product purchased hud been sold.  Evidence also indicted that Equinox., despiie
it% writen palicies (o the comrary, allowed and/or encouraped disoributors to falsify or forge at least
some of the writen cerufications that were made. Because Equinox™s 70 % Rule is not shectively
enforced, it does not acwally serve w prevent inventory loading.

Additionally, distribucars can satisfy the 70% Rule by consurung the product
themmselves or by seiling the product oo their own downline.” Equinox docs not require cerhiicarion

in urder to recerve rebacs and bonuses. Amway's 7U% RBule provides thac bonuses may be wirthbehd

'Fquinox, in ns policies. acknowledges that such sales do not consaoe retail sales becaus:
products opened by the distributor are not entitled to any refund, whereas repn] cosromers are
entitlad to 3 day money back zuaranty iF trol sanstied.

0
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for product put certified ax sold. Rebates and bamuses paid by Equinoz are twrelinme less likely
be tied to sales o the retall cusiomers.

Fquinox ‘s policies do require that disrriboiors make recail salcs (© 51X CUSIOMETS peT
month and send copiea of the retail roceipts w Equinex o efder to ebtain bonuses. Equinox alse
procuced evidence that i randomly checks to verify that the receiprs are genuine.  In Omnitrnen,
howewer, the Ninth Circuit found that pequiring evidence of sale t¢ 12n retail custemners did nol
clearly serve to tie the amount of botuses 1o retail sales. 7% F.3d al 783, Here, Equinox only
requires retail sales to six customers instmd of ten.  Additionally, destribarors can salisly the
Receipt Rule by purchasing very inexpensive products. even though the distriburor’s miventory may
be pnncipally composed of expensive products.  Equinox Receipt Rule is therefore less like]y than
the rule n Chraifrinion o Ue the amount of boouses to retail sales. TFurther. this Cour is no
convineed that Equinox's audit procedures effectively dewer forged or falsified teceipts.

Fguinox does have a refund policy. Equinox, however, only refinds S0% aof the
price of the product which s less than Amway refiaded in the case considered by the Minth Circoit.
Ser Ommitriton, 79 F.3d al 783, Dismmburors that coeer as Managers and purchuse 55000 in
product are effectively paying 5500 for the tight wo participate m the Equinoa apfortunity.

Equinox's refund policy also doss net effeciively prevent the evil of mveatory
loading. In Omefrition, the Nanth Circunt found that a refund policy “is only gftective 1f 11 cap
reduce or tliminate the possibility of tnventory loading by msuring that program paricipants da no
find thernselves saddied with thousands of dellars worth of unsaleable product. ” 79 F.34 754
Distributors that want 1o resign are saddled with the majoerity of their inventaty because Fpuinex
retuses 1o allow the return of product hatl was certified az sold under the 70% Rule. Equinox mfers
Thar distnbutors certity thar 70% of previeus product purchased had been sold when disrrhutors
order sdditional product. Consequently, when a distribator orders any additiona] product, 70% af
bis provious erder becomes automatically unreturnable, As written and applied, the TR Rule

becomes a sword for Equinox to deny refunds, instead of a4 shield to protest distributors from

11
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mvencary jeading. If a distributar colened as 2 Manager, placed a 3100 order the next month
remain active bur decided o resizn in the thard mooth, the resipning Manager would be saddled with
$3.500 wonth of unrefundable product  While Equinox issued $7.5 million in refunds lasr year,
Equmox docs not keep records on refunds denied duz o fhe 7O% Rule or for other reasons.
Fquinox therefore cannot show the actual extent to which it repurchased product from dizappointed
disrributors. The facts belore the Cond, therefore, provide an inference that a maericy ot produc:
sold to Equinox distributors is unrefundable.

Equinoz argues thal s refund policy s superior to the Amway paixy discussed n
Ommmiirition becanse Bquinox provides the refunds direcily whereas Amway requires the departing
distribuor to seck a refund from bis upline before Amway will ssue a refund  Under Amway's
refund policy, the downline of the departing diseriburar is given e the uplime disiribowr, who
provides a refund. Additionally, if Amway issucs a refund, Amway charges Lhe account of the first
Threct Distributor (one of the levels in Amway). By requiring the upline o provide the rerood,
spensanny distributars are deerred from pushing unrealistically large anounes of Invenfory cola
the spuneared distributor in order fo increase hotuses. Equinox, however. has no effective check
[0 prevent sponsors from pushing hugs inventories on their downline so as (o ipcrease their rebates
and bonuses .

Because Equinnx sarisfics the test of 2 pyramid scheme and its poficies do not
eFfectively promote retail sales while preventing inventary Joading, the Equinex progran wiil 1kely
he found an urfair or deceptive practce in violaton of the FTC Acr, 15 U.S.C. § 43{a}, using e
Omrirriiran analysis,

Fquinox misrepresenied distributorships as salacied or commissianed pasitions
without disclostog thal the "positions ™ require a financral invesumnent  Eguinox alze misrcpresenied
the amaoury of ponntial carning an Equinox distributor can expect and failed to disclose that the vast
rrusjority of Bquinox distribufors do net gualify for rebatcs and bonuses,  Such mistoproscntatons

will alsa likely canstitute ap unfair or decoptive practice n vielanon of the FTC Act, 15150 §
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45(a). Southwest Sunsites, TBS F.2d at 1435 (deception is found jf there is a represemration,
omission or practice thal is Lkely 1o misiead the consumer actiog reasanubly in the ciroumstarkes).
Affardable Media, 179 F_3d at 1234 36 ({mistepresenting the amount 2n ipvestment s lkely o
TSN iE & deceplive pracrice}

FyumnoX asserts rhar it can e looger be subject o a4 preliminary injuinction based un
the atorementioned misrepresentations because Equinot ne longer makes such misrepresentanions.
Equnox argues the cvidence provided by the FIC was owver two years old and that any
CRISFEPTESCTATIONS i ITorulling or in amounfs camed wWere made by imdependent distnibulors,
conary to Eguinox’s current policies. Even if that werc true, Equinox previcusly taughe ns
distributors to yse sueh misrepresentation, now profits from the vse of those mustepresentabons,
knows that its distibulors continue fo make such misteprescntations, and has done hrde o preven
distributars from currently making the misrepresentations, Equitoix cannol thercfore shicld itsclf
from liabkility merely by arguing that current MIsTepresenialions arc made by indepetdent
comiractors. S#e 4 Ffordabie Medio, 179 F.3d ar 123536 (reckless mdifference fo deceprive
practices ny independent sales office supporied practing 2 preliminary injunetion for & vinlation of
Section 3(2) of the FTC Act}; Consumer Sales Corp v, FTEC, 198 F.2d 404, 406-07 (2™ Cir. 1952)
{by Funiashing indeperdent salesmen with deceprive information, defendants actively éncouraged
and panicipaled in a deceplive practice in vialation of Section 5{a) of the FTC Act regardless of the
salesmen’s status a5 independent Coniraciorns).

Mr, Gouldd will also likely be found sobject 1o liability for the atorementioned
deceplive practices. [n Affordabie Mediz, 1he Ninth Cireait beld that *[i]ndiiduals are personally
liable for restitution for corparate musconduct it they had knowl=dge that the corpemation oe one of
its agents engaged i dishonest or fraudulem canduct, that the misrepresenations were rhe fype upah
which 4 reasonable and prudent person would tely. and thar comsumer injury resulted " 179 F 3d
at 1234 {citation and quotation amitted). "The knowledee requirement can bhe sacisfied by showizg

that the individuals had actual knowledge of material misrepresentations. were reckiessly rdifferent

13
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I to the muth or Talsry of & misrepresentation, ar had ag awareoess of a high prebabiliey of fraud

along with an intentional aveidance of the uth. ™ 74 The FTC, however. "is not required 1o show
that a defendant intended 10 defrand consumers in order to hold that individual personally lisbie, "
fd. M. Godldd, as the founder of Fquingx, was intimately coonectsd with the crealion of
Equinozx’'s compensation plan and was aware that the program eocouraged inventory losding at the
expense of retail sales. Mr. Gowldd was also well aware that the e policy was designed o
burden unwary digribuiors with unretormable product. Mr. Gouldd, who seripled most of the
Equinox tramming and was & model for eter Equinox dismibutors, encouraged distributors 1o
nwerstale the average carmops of EqunoX distnbutors and had approved use of recruitment
advertisernents designed o muslead poratial reeruits. The FTC will therefore fikely suceced n
holding Mr CGouldd liable for Equinox s decepiye practices.
Ba) f the Equit

1n Affordable Media, the Ninth Circuit held that “when a district court balances the
hardships af the public interest against a private interest, the public interest should receive preater
weight." 178 F.3d at 1236, The public wnearest is ip preserving the illic proceeds cbtained by
deceptive practices in order to provide tesimdon to the vicnims.,  As the Court has found that
Equinox and Gouldd have likely enpaged in decepuve practices, a55el proservanon 15 a prine
concern, 1he public also has an intecest in preventing turther deceprive practices by Equinox and
Touldd. Because this Court will malor the inpunction to address the harmms Equimox imay have
cauted and wilf 2llow the release of maney 1o pay cxpenses that gre actiel, ordinary and necessary,
the public inlerest cut™weighs ary private interest of Equinox. Accordingly,

IT [5 ORDERED that the FIC's motion for a Preliminary Injunciion s
PARTIALLY CGRANTED.

IT IS FURTHER ORDERED that Defendants Equinex Iniermational, Advanced
Markecong Seminars. BG Management and Willtam Gouldd. cach of them aod their successofs,

assigns, officers, agents, servants, amd employees and those persons o oaclive concefl or
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paricipation with them whether acting directly or through sny corparation, subsidiary, division ar
other device, are prefiminarily enjomed from operating @ pyramid scheme ot in any other way
violaling Sectiog 5(a) of the FTC Act, 15 U.5.C, §45(2), Specifically, that Defendapts shall cease
and desyar fromn:
A any and all feprezentations as to meome Jevels of Equinox distribuross,
eXcept as provided for in thus order, including bt Dot 1imited to any hypotherical
income levels from the purchase of product and services by a distributor's downi e
or recruits, the income levels that distribytors, poental disrcibotors, or any person
may achieve 35 an Equinox distnbutor, or the mmcome level of 2urrem or past
Equinox dismributors,
B_ any and all representations thar disoibutars e poreniial distribuiors of
Egquinox may or wiil recoive compensarion related o cecnaimenr.
C. any and sll rcprescntations of a high likelibood af sucuess in selling
Egquinox’s products.
D Tailing te disclose, in a clear and conspicuous manner, befoe accepting
3 represemtative applicanon or Bultilhine an iretal order the monctary commoumnent
required 1c run an Equinox diswributorship and other typical expences made by
Equinox distributars ineluding but oo [imited o monthly desk teaad, mondly
telephone costs, monthly advertising costs, amd mamung seminar costs,
E. [aling 1o discloss, i a clear an conspicucus manner, befors accepring
a reptesentative application or fulfuling an mtial order the number of Active
Equines Distributars (those that have made pucchases in the last 1welve moniths) o
the distributor's geographic ares and the percentage of Active Equinox Dusimburors

that are presently qualificd o receive rebares and bonuses from Equinex.

15
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F failing w reguire Equirox distributers 1o refrain from representations
found in the above paragraphs A - C and to provide the discloyures fnund in the
abnve paragraphs D - E.
G fajling to provide io & distributor terminating his Equinos disoibutorship
a 100% refumd, oss rebates and bonuses paid to the distmbuter based on the product
heng remrped, for all undamaged products with the tamper proof scals intact
purchased from Equinox apd received by the dismriberor within the procceding
mwelve month period withour regard te any previous represénlutions, CXpress of
mmplies, that the product had been previcusly sold by the disirtbuter
H. failing 10 provide a toli-free teiephone number for the purposc of
arcanging and processing distnbutor refuads
TT IS FURTHER ORDERED Deforedants shall develop racroitment ad vertisements
that are aat decuprive or misteading, spptoved by the Temporary Receiver hereinatter appointed.
which [refendants shall reguire as the only advertisgments that Equinox distributots may use
ITIS FURTHER ORDERED Defendants shal: amend the Terms and Conditions and
Supptemnental Terms and Conditions anzched 10 Equinny's current Represemative Application and
Aprvement to reflect the changes to Fauinex's palicies ordered by the Court in a form approved
by the Temporary Recejver heremnafier sppointed. Eack term and condition shall be imtialzd by
al| mew distributors before Equinox will process any orders from that distributor.
1T 15 FURTHEE NRDERED Defendams shall use its hesc etfors 1o notty Equinas
dismribumcs ahout 1he chanpes o Equanox's policies ordersd by this Coun imcludimg, posting such
information on Equmox's world wide web page, and informing distribueors through Eunox s
meetings, conference calls, seminars and mewsletters.
IT IS FITRTHEE ORDERED, to insure that fumds dre availabic w provide restibution
w the victims of any decepuve practices that may have resulted from Defendants acts or prachices.

The Courer appaints Roh Evank as temparary receiver (the “ Temporary Receiver™) for Defendanrs

L&
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and of all (b= funds, propernes, premises. ccounts and other assets directly or mdirectly owned,
bencficially or otherwise by Defendants, with direclion ard authority to prevent the dissipanon of
aggers. The Temporary Receiver s o spemifically.

A, Collect, marshal, take custody, control and possession of all fupds
property, promises. accounts and other assets, owned bencfically or olberwise, i
poseeasion or uoder the conrol of Defendams whevever situaled that arc nol, 1o the
yudement of the Temporary Recoiver or as directed by s Court, acal, ordmary,
apd necessary busincss or liviog expenses that Defendants will reasonably ocur.

B. Porform all ac1s pecessary o protect, conserve, preserve and prevent from
waste or dissipation the funds. property, premises, accounts and othner assets nf
Defendants in order o insure that funds are svailuble o provide restittion to the
vicrims of any deceptive practices that may have tesulted froon Defendants acts or
practices.

C. Approve all centracts, obligations and expenditures that are not acmal,
grdmary and necessary business or living expenses or are valoed over 350,000 00
{other than those expenses [0 purchase mventory at a cost per unil no greater than
that before the court entered this order and in a ydantity no greater than necessacy
to fulfill orders from distribulars) peior to entering those contracts of incurring those
expenditures ot ohhipations.

. Perform abl ac necessary 10 ensure tha: Defendants ate on complianee:
with the provisions of this Order tochuding approviag adverisememnts that Eguinox
and its diswribuiors will be permiticd to uwse, requiring Defendanis to generate
reports, documents and other records, and ensuring that Detendants cease any and
all representatinfs as ta income levels of Equinex distribuotors. any and all
Tepresentations that distribulers or poteniial digreiburars of Equinox mav or will

receive compensation related (o recruitment. any and all representations of a bigh
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likr|thood of success W sclling Eguinox™s products, failing 1o diaclese all material
information recquired by this Crder, and failing to provide the refund policy provided
for in fhis Order.

E. Periorm all acts pecessary to delermine the extent, nature and amount of
all funds, property, premuscs, accounts and ol assets, beneficially or othersTse.
of or in posscssion o uader the contrat of Defendants, wierever sinjared. includmg
without limitation [0 mspect and laventory all property and assets of Defendants, and
to andiz, revicw, inspect and copy all books and records of accounts, all fnancial
and yocounting records, balance sheets, income statements, bank records (including
monthly siatements, cahceled checks. records of wire wansiers, and cleck registars),
client lisis, ride docoments, leases, computer mamtained mfonnalion., contracts,
receipes, refund records. membership records and other papers and documents of
Detendaruts

F. Prepare and suhmit periodic reports. as necessary, o tus Court and the
partics describing Defendants business activilies, INCOME, SXPENGIMTES, transacljans
amd  any decephyve pracnees by Defendants. Repors  should  inclode
recopunendations of any addinional achion reguired by this Cow o cnsure thal the
funds, property. premises, accounts and other assers of Diefendants are preserved in
order to provide resnmnon wo e vicnms of #oy deceprive pracuces thar may have
resulted from Defendans’ acts or practices.

. To employ such managers, agenis. efmployees Servanrs, accountants,
amommeys and other professionals as may be advisable or necessary for the
Temporary Receiver to perform his duties and otherwise ta assist gencrally in the
recervership.  The Temporary Recciver and those he employys are entitled to

reasenable compensation for the performance of duries pursiane 1o this Order and
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for the costs af getual out-of-pocket expensss incurred by themn. from the assets pow
heid by or o the possession of confrol, or which may be received by Defendants.

H. The bond in the amvount of $50,000 .00 filed with the Clevk of the Coury
by the Temporary Recsiver shall conrinpe 1o inswre that the Temporary Recetver will
well and muly perform tie dulies of the nffice and abude by aod perform all acis the

Court directs.

IT 15 FURTHER ORDERED Defendanns shall cooperate with and assist the
Temporary Recoiver, and shall fake no actiom, direefly or indirectly, o hinder, obstruct, oy
otherwise interfere with the Temporary Receiver in the conduct of his duries as set forth in this
order.

IT IS FURTHER ORDERED, that Defendants are preliminarily epjoined fram
destroyig, erasing, mutitating, concezling, altering. wansleminy, or utherwise dispoung of, in any
manmer . direcrly or indirectty, any conlracls. accouniing datd. cormespondence. adveTTSCIMCTLS,
compuier tapes, discs. or afher compuerized records, books. written of printed recoeds,
handwritten aotes, telephone lozs. iclephone scripts. teceipt books, wrifien or printed records.
handwritlen nares, relephone logs, telephone scnipts, receipt books, ledgers. personal and husiness

canceled checks and check repisters, bank starements, appointment books and other documenis ot

" recards of amy kind which relale o theic Business praciices or busiess or personal fiRances.

IT 1§ FURTHER ORDERED that Defendants aré preliminarily enpoined from
directly or indireetly selling . transferrang, alienating, liguidaring, cneumbering, pledging . loaung,
asslpaung, conceatiog . dissipating, converting, withdrawing . or making any other disposition of any
funds, credit ipstroments, ted] or personal propesty, ar other asscts, of any oierest therein,
wherever located, owned or cuntrelled by, or beld for the benefit of, 10 whole or imopart. or in The
possession of Defendants, ather than those approved by the Temporary Receiver or those that are

actal, ordinary, andl necessary hosicess gr Bving oxpenses that Defendants will reasonabty tnour.
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1T IS FITRTHER ORDERED Defendanis shall provide the Temporary Recciver willy
bonks, records, and accoumts which are created and mwintzined in reasonable detai] amd accurately .
fairly, and completely feflect the amonnt of refonds pranted amed deme), incomes. disburscments,
ransacrions, use, and tocation of menies and assets by Defendants.

IT IS FURTHER ORDERED that the Cowrt reserves the might 1o make and entey
such further otders or decroes, upan application of the Tetnparary Receiver or otherwise, that may
be rwcessary for the guidance of the Tomporary Receiver in s administration of the receiveship
berein eslabiished.

IT IS5 FURTHER ORDERED that the Court retains junsdiction of this matter for

purposes of constructiom. modification and enforcement of this Order.

DATED this |45 day of Scptember 1799

Tlpired Buates Distrier Tudge
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