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. UNITED. STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. QQ-514-CIV-GOLD/SIMONTON

FEDERAL TRADE COMMISSION,

Plaintiff,
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GOODMAN, individually and as an offcer
of the corporation,

Defendants.

CIVIL CONTEMPT ORDER

THIS CAUSE is before the Court upon an eVidentiary hearing that was held on

September 10, 2003. The purpose of the hearing was to determine whether Respondents

Ameritel Payphone Distributors, Jne, (IlAmeritel"), Roy 8. Goodman , Lenora Kaus, Nathan

. ..-

Matalon , Kimberly Matalon, Public Telephone Corporation C'PTC"). Jakina Consulting

Corp. ("Jakina ), and American Payphone Distributors, L.L.C. (" American Payphone

should be held in civil contempt for violating the Stipulated Judgment and Order for

Permanent Injunct\on ("Permanent Injunction ) in this case. In the Permanant Inunction,

this Court retained " jurisdiction o(this matter for the purpose of enabling the parties to

apply to the Court at any time for such further orders and directives as may be necessary

or appropriate for the enforcement of compliance therewith. , ,," Permanent Injunction

(PCX 2 p. , lIXII).

At the evidentiary hearing, the FTC presented several witnesses. Respondents Roy

B. Goodman, Lenora Kaus , Nathan Matalon , and Kimberly Matalon each invoked the Fifth
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Amendment privilege against .self-incrimination. 

Upon a full review of the evidence presented at the hearing I the entire record, .and

applicable case and statutory law, the Court concludes that Respondents shall be held in

civil contempt. Accordingly, the Court appoints a temporary receiver to manage

Respondents ' assets , and Respondents are restrained from taking part in any business

venture. Before stating the remedies in detail, the Court wil discuss (1) the background

of this case, including the scope of the Permanent Injunction against Defendants Ameritel

and Goodman and the reasons for it, (2) the ways in which Respondents Kaus , the

Matalons , PTC , Jakina, and American Payphone received notice of the Permanent

Injunction , (3) Goodman s and Amentel's violations of the Permanent Injunction, and (4)

the ways in which the remaining Respondents aided and abetted in these violations.

I. Background

The Commission commenced this action on February 7, 2000 by filing a Complaint

for Injunction and Other Equitable Relief(DE #1). The Commission alleged that Ameritel

and Roy Goodman engaged in deceptive acts in violation of Section 5 of the FTC Act, 15

C. 945 , and the Franchise Rule, 16 C. R. Part 436, in connection with the sale of

payphone busines ventures. On February 1, 2001, the parties stipulated to and this Court

signed and filed the Permanent Injl:nction (DE #62).

A. Events Leading to the Permanent Injunction

Ameritel was a Florida corporation that promoted and sold payphone business

ventures. Complaint (PCX 1 1f5).1 Roy Goodman was president and sole shareholder of

1 The Permanent Injunction provides

, "

Defendants agree that the facts as alleged in the
Complaint filed in this action shall be taken as true in any subsequent litigation filed by the

-2-
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Ameritel. Id.

Ameritel, Goodman, and their employees oragent , in response to calls to their toll-

free number, typically represented to consumers that their "payphone locations average

between $200 and $300 per payphone per month in coin deposits alone. (d. at 1J 10-11.

Few, if any, of Ameritel's customers actually .earned $200 a month. Id. at,-1f13-14.

Ame rite I and its agents also represented that consumers who purchased Ameritel'

payphone business ventures would be provided with profitable locations, yet few

consumers were in fact provided such locations. Id. at mI16-17.

Further, Ameritel's payphone business ventures were " franchises" as defined in

Sections 436.2(a)(1)(ii), (a)(2),2 and (a)(5)3 of the Franchise Rule , 16 C. R. 436 et. seq.

Commission to enforce its rights pursuant to this Order. . . ." Permanent Injunction , (PCX
2 p. 121J III.H). (Plaintiffs Contempt Exhibits are referred to herein by the declarant' s name
or document title followed by ("PCX", the exhibit number, and pinpoint cite)).

2 Section 436.2(a)(1)(ii) providesthe' following:

(A) A person (hereinaftef 'franchisee ) offers, sells, or distributes to any
person other than a 'franchisor (as hereinafter defined), goods
commodities, or services which afe: (1) Supplied by another person

. (hereinafter 'franchisor), or (2) Supplied by a third person (e. , a supplier)
with whom the franchisee is directly or indirectly required to do business by
another per on (hereinafter 'franchisor); or (3) Supplied by a third person
(e. , a supplier) with whom ,the franchisee is directly or indirectly advised to
do business by another person (hereinafter 'franchisor) where such third
person is affliated with the franchisor; and (B) The franchisor: (1) Secures
for the franchisee fetail outlets or accounts for said 'goods , commodities, or
services; or (2) Secures for the franchisee locations or sites for vending
machines , rack displays, or any other product sales display used by the
franchisee in the offering. sale or distribution of said goods , commodities
or services; or (3) Provides to the franchisee the services of a person able
to secure the retail outlets, accounts, sites Of locations referred to in
paragraphs (a)(1)(ii)(B) (1) and (2) of this section; and (2) The franchisee is
required as a condition of obtaining Of commencing the franchise operation
to make a payment or a commitment to pay to the franchisor, or to a person
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Complaint (PCX 11119). Thus , Ameritel and Goodman were required to have a reasonable

. basis for any earnings claims made to prospective purchasers, 16 C. R. 436. 1 (b)(2),

)(2), and (e)(1). . and to provide these prospective purchasers with a document

substantiating any earnings claims they made. Ameritel, Goodman, and their agents failed

to meet these requirements. Complaint (PCX 1 mJ24-25)- ,

The Defendants caused an estimated $8 millon in consumer loss. Permanent

Injunction (PCX 2 p.11, 1I1I. ). Because the Defendants ' sworn financial statements

showed an abilty to pay only $40,000, the Commission accepted that amount for

consumer redress. Id. at pp. 1 O.

B. Provisions of the Permanent Injunction

The parties agreed to the Permanent Injunction, which the Court entered on

February 1, 2001. The Permanent Injunction includes requirements pertaining to (1) the

use of false or misleading statements, (2) the Franchise Rule , and (3) monitoring

., . "- , ..

compliance.

(1) False or Misleading Statements

The Permanent Injunction restrains the Defendants, their successors, assigns

officers , agents , servants, employees, and those persons in active concert or participation

with them from making 01" assisting in making any oral or written statement or

representation that is false or misleading, whether directly or by implication, including

affliated with the franchisor.

3Section 436.2(a)(5) reads

, "

Any relationship which is represented either orally or
in writing to be a franchise (as defined in this paragraphs (a) (1) and (2) of this section)
is subject to the requirements of this part.

-4-
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statements (1 )that consumers wil earn in excess of $200 per payphone per month in coin

deposits alone; Permanent Injunction (PCX 2 p, , 11 I. A. 1 ), (2) that consumers wil be

provided with profitable locations for their payphones; Id. at 1II.A, , (3) th'e income, profit

or sales volume that a purchaser is likely to achieve; Id. at I.B. 1, (4) the' independence

or authenticity of any third-part references, including persons represented to be prior

purchasers , that are provided to potential purchasers; Id. at 111.8.4, (5) a purchaser's

territorial rights to any geographic area; Id. at 111.8. , (6) the availabilty or existence of

profitable locations in a purchasers geographic area; Id. at 111.8. , and (7) the assistance

that wil be provided to purchasers, including, but not limited to , providing profiable

locations. Id. at 1fI.B.

(2) Franchise Rule

The Permanent Inunction also restrains the same parties from violating the

Franchise Rule by, among other things: (1) making any earnings claim or projection without

. , .. .

having a reasonable basis , and (2) engaging in any other act or practice prohibited by the

Franchise Rule orfailng to fulfil any obligation imposed by the Rule. Id. (PCX 2 p. 81T t.D.

and II.E).

The Franchise Rule also prohibits any repres ntation to a prospective purchaser

which states a specific level'"of potential sales, income, gross or net profit unless the

franchisor has material containing a reasonable basis for the representation and such

material is set forth in a legible document provided to the prospective purchaser. 16 C. F.

S 436. 1 (b). Further, the Rule provides that profit projections must be "relevant to the

geographic market in which the franchise is to be located. Id. at (b)(1). It prohibits "any
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claim or representation which is contradictory to the information required to be disclosed"

to the prospective purchaser Jd. at 436. 1 (t). .

(3). Monitoring Compliance

The Permanent Injunction requires Ameritel and Goodman, for seven years, to give

a copy of the Order to , and obtain a signed acknowledgment of receipt from , each offcer

and director, individuals serving in aimanagement capacity, all personnel involved in

responding to consumer complaints or inquiries, and all sales personnel, whether

designated as employees consultants , independent contractors orotherwise , lIimmediately

upon employing any such person, for any business Defendants directly or indirectly'

manage , control , or have a majority ownership interest in , that is engaged in the sale or

distribution of any Franchise or Business Venture , or assisting others engaged in these

activities." Permanent Injunction (PCX 2 p. , 11I.A). Half a year after the Permanent

Injunction was filed , the order required Ameritel and Roy Goodman to file a detailed report

. - .-- .

with the FTC and provide a signed acknowledgments of receipt of the Permanent

Injunction. Jd. at p. 15, ,yn.AA. The Permanent Injunction enjoined the Defendants from

failing to take reasonable steps suffcient to monitor and ensure that all employees and

independent contractors engaged in sales" comply with Permanent Injunction ,-ifl and II.

, Permanent Injunction (PCX 2-p. 17; III.A).

Roy Goodman was also required to notify the Commission of "the name and

address of each business that (he) is affilated with or employed by" within 10 days of that

change. Id. at p.. , 'f11.A.2. The Permanent Injunction required Ameritel and Roy

Goodman , for a period of seven years, to notify the Commission in writing of "any proposed

change in the structure of the Corporate Defendant and "any other change in that entity,
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including a change in the c.orp.orate name .or address, that may affect any compliance

obligation arising aut of this Order," Permanent Injunction (PCX 2 p. 14, 1lII.A).

II. Respondents' Notice of the Permanent Injunction

The injunctive provisions in paragraphs I and II of the Permanent Injunction applied

to "Defendants, their successors, assigns , offcers, agents, servants , employees , and those

pers.ons in active concert .or participation with them who receive actual notice of this Order

by personal service or otherwise." (PCX 2 p.7), In August or September 2001 , Ameritel

supplied its compliance report to the FTC signed under oath by Roy Goodman on August

, 2001. M. Goodman (peX 3 'f4). The compliance report alleged that "Ameritel and

Goodman have distributed copies of the Order to all offcers. directors, managers, sales

personnel, and personnel who respond to customer inquiries and complaints. . . .

Compliance Report (peX 3 p. , ,-ed)). The report also claimed that the company prohibited

unsubstantiated promises of earnings that its payphone venture would bring to potential

purchasers. Id.

The FTC argues that Respondents Lenora Kaus, Kimberley Matalon, Nathan

Matalon , PTC , Jakina, and American Payphone each had notice of the Permanent

Injunction even though they were not parties t.o the action leading to the Injunction.

Respondents argue that Kaus. and PTC did not have notice of the Permanent Inunction,

but they agree that the remaining Respondents did have notice. The Court concludes that

based on the facts set forth below, each ofthe Respondents , including Kaus and PTC had

notice of the Permanentlnjunction.
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A. Lenora Kaus

Kaus had notice of the Permanent Injunction. In 2001 and 2002 , Kaus acted as a '

Senior Sales Manager" for Ameritel. (PCX 1? p.SS). The August 25, 2001 Compliance

Report stated that Goodman had distributed a copy of the Order entering the Permanent

Injunction to aU managers and sales personnel, (peX 3 p.3). Further, she distributed to

consumers a prospectus listing this case as "settled by entry of a Consent Order" wherein

the defendants agreed to comply with the Franchise Rule." Courtney (PCX51I5 and p.23);

see United States v. Baker, 641 F..2d 1311, 1316-17 (9th Cir. 1981) (concluding that

knowledge that an O der issued is suffcient notice for contempt).

B. Kimberly Matalon

Kimberly Matalon had notice of the Permanent Injunction. She signed an

acknowledgment of receipt of the Order entering the Permanent Inunction, which was

attached to the August 25, 2001 compliance report. (PCX 3 p. 12).

C. Nathan Matalon

Nathan MataJon had notice of the Permanent Inunction, as indicated by his signed

acknowledgment of receipt, which was attached to the August 25 2001 compliance. report.

(PCX 3 p. 1 0).

D. Public Telephone Corporation

As established in Part IV. infra PTC is the successor to Am e rite I , and as its

successor, PTC had notice of the Permanent Injunction. See Golden State Bottling Co.

Inc. v. NLRB, 414 U.S. 168, 178-79 (1973) (those to whom a business has been

transferred as a means of evading an order or for other purposes may be held in
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contempt);

Further, PTC was incorporated by Kaus. Laird (PCX 14 5, pp.21-25); Aldridge

(PCX 17 pp,667-672). On June 16 , 2003 , a PTC emloyee told AT&T counsel over the

telephone that Nathan Matalon was the new president of PTC. Laird (PCX 14 'f22). Thus

PTC' s principals also had notice.

E. Jakina

Jakina had legally suffcient notice of the Permanent Injunction , as shown by the

fOllowing: Jakina s sale offcer was Kimberly Matalon and she had notice of the Permanent

Injunction. Aldridge (peX 17 pp.699-702), Kimberley Matalon was co-signer on Jakina

checks with Nathan Matalon, who also had notice of the Permanent Injunction. Aldridge

(PCX 21 pA).

F - American Payphone

American Payphone had legally suffcient notice of the Permanent Injunction.

"'.. . "' "'--'.-

American Payphone sauthorized check signers were Roy Goodman and Nathan Matalon

each of whom had notice of the Permanent Injunction. (PCX 21 p.26). Further, American

Payphone operated out of the same offce as PTC. Ameritel's successor. See Laird (PCX

141112 and pp. 30" 107), PTCpaid American Payphone via checks on PTC's account at

Union Bank of Florida. Aldridge (peX 17 pp.298 , 313 , 327 , 329 , 367 , 369, 371, 375 , 393).

III. Ameritel' s and Goodman s Violations of the Permanent Injunction

Defendants Ameritel and Goodman violated several provisions of the Permanent

Injunction , including those relating to making false or misleading statements , complying

with the franchise rule , and monitoring compliance.



OCT-15-2003 09:59AM FROM- T-854 p, 01 0/038 F-399

A. Ameritel's Violations of the Permanent Injunction

(1) False or Misleading Statements

Ameritel made false or misleading statements regarding profis , competitiveness of 

locations, consumer assistance, and third-part references.

(a) False or Misleading Statements Regarding Profits

Ameritel' s employees made misleading representations aboutthe income, profit, or

sales volume that a purchaser is likely to achieve in violation of Permanent Injunction

111.8. ' Ameritel's employees told prospective purchasers to "write down" the income and

expenses they could likely expectfrom purchasing Ameritel's payphones. Landwehr (PCX

10 pAS); Fleming (PCX 12113) ("Holls instructed metotake notes regarding the prices and

expected p ofits ). Those who purchased from Ameritel made nowhere nearthe promised

minimum" $300 per phone monthly profit after expenses. See Courtney (PCX 5 1f18)

(making between $5 and $ ?per monthi

?(),

in deposits and net loss overall); Donkersloot -

(PCX 611V12, 16, , 19) (net loss on 11 phones and one phone netting less than $100 per

month); Landwehr (peX 101128) ($27/month average net profit).

Ameritel made misleading representations that consumers who purchased its

payphone business venture would earn in excess of $200 per month in coin deposits

. ,

alone , in violation of Permanent Injunction 11 1.A.1. Landwehr (PCX 10 p.4S) (was promised

$250 permonth per phone); Courtney (PCX 511114,7) (promised "minimum" $200 per phone

per month in coin revenue alone). Purchasers earne nowhere near the promised per

phone monthly coin deposits. See Courtney (PCX 5); Donkersloo (PCX 6 TI12 16, 19);

Landwehr (PCX 10 1128).

-10-
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Ameritel used a doctored report, the "Raymond James report," regard ing the viabiliy

of the pay telephone industry to make the represented profits seem likely. See Courtney

(PCX 5 pp.39-42); Donkersloot (PCX 6 pp.436). A representative of'Raymond James

& Associates testifed that the "Raymond James report" used by Amerrtel was not, in fact

authored by that company. Stein (PCX 22).

(b) False or Misleading Statements Regarding Competitiveness and Profitabilty 
Payphone Locations 

Ameritel violated the Permanent Injunction prohibition against misrepresentations

of the "amount of competition within, or a purchaser s territorial rights to, any geographic

territory." (PCX 2 p.7, 111.8.5). Ameritel' s faxed solicitations tate that there lIare only a

specific number of distributors for each area." Courtney (PCX 5 p.6). Ameritel also orally

offered " exclusive" territories. Fleming (PCX 12 113); Donkersloot (PCX 6115), Ameritel

reiterated the exclusivity during sales calls. Courtney (PCX 5114) ("(They were) only going

to choose 2 or 3distributcfrs for my area- ): Ameritel' s prospectus, however , states that

purchasers are "not limited in the geographic area in which they may sell." Courtney (PCX

5 p.26); Donkersloot,(PCX 6 p.18); Lanwehr (PCX 10 p.40). Therefore, Ameritel did not

assign exclusive territories, and its faxes and oral representations to the contrary violate

Permanent Injunction 111.8..5. Th.ese misrepresentations of exclusive areas also violate

Permanent Injunction 1I1.B. prohibition against misleading statements about the

availabilty or existence of profitable locations in a purchaser s geographic area.

(9) False or Misleading Statements Regarding Assistance to Consumers

Ameritel violated Permanent Injunction 111.8. , which prohibits misrepresentations

of "the assistance that wil be provided purchasers.

" '

Amentel promised post-sale

11-


