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" UNITED.STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 00-514-CIV-GOLD/SIMONTON

FEDERAL TRADE COMMISSION
Plaintiff,

. | S '. L=
. o , | . | FILED by?L;ZD.C.

AMERITEL PAYPHONE DISTRIBUTORS,

WA e R ' ACT 1% 2003
1INNw., &’ IUIIUG UUS[JU'GI.IUH' Gl IWNW/ ) D, l . - |
GOODMAN, individually and as an oﬁ‘ cer CLARENGE MADDOX
of the corporation, B or ia Ay
Defendants.
CIVIL CONTEMPT ORDER

THIS CAUSE is before the Court upon an evidentiary hearing that was held on
September -10, 2003. The purpose of the hearing was to determine whether Respondents
Amentel Payphone Dustnbutors, Ine, ("Amentel"), Roy B. Goodman, Lenora Kaus, Nathan
Matalon, Kimberly Matalon, Publlc Telephone Corporation (“PTC"), Jakina Consultlng
Corp. (“Jakina"), and American Payphone Distributors, L.L.C. ("“American Payphone”)
should be held in civil coniempt for violating thevStipuIated Judgment and Order for
Permanent Injunction (“Permanent lnjunction") in this case. In the Permanent Inunction,.
this Court retained “jurisdiction of this matter for ’the pnrpose of enabﬁng the parties to
apply to the Court at any time for such further orders and directives as may be necessary
or appropriate for the enforcement of compliance therewith. . . ." Permanent Injunction |
(PCX 2 p.22, XII). |

Atthe ewdentlary heanng, the FTC presented several wutnesses Respondents Roy

B. Goodman, Lenora Kaus, Nathan Matalon, and Kimberly Matalon each invoked the Fifth
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Amendment prir/iler_;e a"gainst self-inerirhrnaﬁoh ’

Upon a full review of the evrdence presented at the hearlng the entire record, and :
}app!rcab!e case and statutory !aw the Court concludes that Respondents shall be held in
civil contempt. Accordlngly, the Court appomts a temporary receiver to manage
Respondents’ assets, and Respondents are restrained from taking part in any business |
venture, Befere stating the remedies in detail; the Court will disc.uss (1) the background
of this case, ineluding‘ the scope of the Permanent Injunction againsi Defendants Ameritel
and Goodman and the reasons for it, (2) the ways in which Respondents Kaus, the
Matalons, PTC, Jakirxa, | and American Payphone received notice of the Permanent
Injunctien, (3) Goodman’s and Amen'tel’s violaﬁons of the Permanent lnjunctien, and (4)
the ways in which the remaining Respondents aided and abetted in these violations.
l. Eackground

The Commission commenced this actron on February 7, 2000 by filing a Complaint
for Injunction and Other Equrtable Relref (DE #1) The Commrssron alleged that Ameritel
and Roy Goodman engaged in deceptive acts in violation of Section 5 of the FTC Act, 15
U.S.C. § 45, end the Franchise Rule, 16 C.F.R. Part 436.. in cannection with the sale of

' payphone busihess ventures. On February 1, 2001, the parties stipulated to and this Court

signed and filed the Permanent Injunction (DE #62).
A Evente Leading to the Permanent Injunction

Ameritel was a Florida corporation that promoted and sold payphone business

ventures, Complaint (PCX 1 {5).' Roy Goodman was president and sole shareholder of

1 The Permanent Injunction provides, “Defendants agree that the facts as alleged in the
Complaint filed in this action shall be taken as true in any subsequent ||trgatlon filed by the

2=
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" Ameritel. Id.
| Amentel Goodman and thelremployees oragents in response to calls to thelrtoll-_
free number typ|cally represented to consumers that the:r “payphone locations average
| between $200 and $300 per payphone per month in coin depasits alone.” /d. at 1]1110 11.
Few if any, of Ameritel's customers actually earned $200 a month ld. at {113-14.
Ameritel and itsa‘gents also represented that consumers who purchased Ameritel's

| ,payphone busmess ventures would be provided with proftable Iocatrons yet few
consumers were in fact provided such locations. Id. at MM16-17.

Further, Ameritel's payphone business ventures were “franchises” as defined in

- Sections 436.2(a)(1)(ii), (a)(2),*and ‘(a)(5)3 of the Franchise Rule. 16 C.F.R, 436, et. seq.

Commission to enforce its rights pursuant to this Order. . . ." Permanent Injunction, (PCX
2 p.12 TIILH). [Plaintif's Contempt Exhibits are referred to herein by the declarant's name
or document title followed by (“PCX", the exhibit number, and pinpoint cite)].

? Section 436.2(a)(1){ii) provides the following:

(A) A person (hereinafter ‘franchisee’) offers, sells, or distributes to any
person other than a “ranchisor’ (as hereinafter defined), goods,
- commodities, or services which are: (1) Supplied by another person
-(hereinafter ‘franchisor’), or (2) Supplied by a third person (e.qg., a supplier)
with whom the franchisee is directly or indirectly required to do business by
another person (hereinafter ‘franchisor); or (3) Supplied by a third person
(e.9., a supplier) with whom the franchisee is directly or indirectly advised to
do business by another person (hereinafter ‘franchisor’) where such third
person is affiliated with the franchisor; and (B) The franchisor: (1) Secures
for the franchisee retail outlets or accounts for said goods, commaodities, or
services; or (2) Secures for the franchisee locations or sites for vending
machines, rack displays, or any other product sales display used by the
franchisee in the offering, sale, or distribution of said goods, commodities,
or services; or (3) Provides to the franchisee the services of a person able
to secure the retail outlets, accounts, sites or locations referred to in
- paragraphs (a)(1)(ii)(B) (1) and (2) of this section; and (2) The franchisee is
required as a condition of obtaining or commencing the franchise operation
to make a payment or a commitment to pay to the franchisor, ar to a person

3.
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Complamt (PCX 191 9) Thus Amentel and Goodman were requrred to have a reasonable

"_'basrs for any earnings clalms made to prOSpectlve purchasers 16 C.F. R §§436.1(b)(2),
©)(2), and (e)}(1), and to provrde these prospectrve purchasers W|th a document
substantratmg anyeammgs clalmsthey made. Amerltel Goodman, andtherragentsfalled
to meet these requrrements Complarnt (PCX 1 1[1]24-25)

The Defendants caused an estimated $8 million in consumer loss. Permanent
Injunction (PCX 2 p.11, YIIl.C.). Because the Defendants “sworh financial statements
showed an ability to péy only $40,000, tne Commission accepted that amount for
eonsu_mer redress. Id. at pp.8-10.

" B. Provisions of fhe Permanent Injunction'

The. parties agreed td the Permanent lnju'nction, which the Court entered on
February 1, 2001. The Permanent Injunction includes requirements pertaining to (1) the
use of false or misleading_ s.tatements., (2) the Franchise Rule, and (3) monitoring
compliance. |
(1) False or Misleading Statements

The F'ermanent Injunction restrains the Deféndants, their successors, assigns,
officers, agente, sewante, employees, and those persons in active concert or participation
with them from making or aseié,ting in making any oral dr written statement or

representation that is false or misleading, whether directly or by implication, including

affiliated wrth the franchlsor

*Section 436.2(a)(5) reads, “Any relatronshlp which is represented either orally or
in writing to be a franchise (as def ned in this paragraphs (a) (1) and (2) of this section)
is subject to the requirements of this part.”

-
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- statements (1) that consumers wrll earnin excess of $200 per payphone per month in corn
deposits alone: Permanent lnjunctlon (PCX 2 p 6, ML.A.1), (2) that consumers wrll be
provrd‘ed with proﬁtable locations for thelr payphones, Id. at fl.A2, (3) the | income, profi t,'
or sales VOlume 'that a p.urchaser is Irikely to achieve; Ild. at §.B.1, (4) the-independence
or authentrcrty of any third-party references rncludlng persons represented to be prior
purchasers, that are provrded to potential purchasers Id at 7l.B.4, (5) a purchaser’s
territorial nghts o any geo‘graph:c}area, Id. at ﬂl.B.E, (8) the availability or exrstence of

' profitable locations in a purchaser's geographic area; /d. at {[l.B.6, and (7) the assistance
that will be provided to purchasers, including, but not limited to, providing profitable
locations. Id. at M.B.7. |
(2) Franchise Rule

| The Petman_ent Inunction also restrains the' same parties from violating the
Franchise Rule by, among ‘o‘th_er thtngs: (1 )_ njeking any eamings claim or projection without
having a reasonable basis, and (2) engaging in any other act or practice prohibited by the
Franchise Rule or failing to fulfill any obligation imposed by the Rule. Id. (PFCX2p.8 ML.D.
and 11.E). |
The Franchise Rule atso prohibits any representation to a prospectlve purchaser
which states a specific level-of potentral sales, income, gross or net profit unless the
franchisor has material containing a reasonable basis for the representation and such
material is set forth in a legible document provided o the prospective purchaser. 16 C.FR.
§ 436.1(b). Further, the Rule provides that profit projections must be "relevant to the

geographic market in which the franchise is to be‘ located.” Id. at (b)(1). It prohibits “any
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| c!alm or representatron whrch is contradrctory to the mfennatron requrred to be drsclosed"
o the prospectrve purchaser Id. at § 436 1(0. |
(3) Momtonng Complrance

The Permanent Injunctron requrres Amerrtel and Goodman forseven years togive -

a copy of the Order to, and obtain a srgned acknowledgment of receipt from, each officer
and drreetor, rndlvrduals serv:ng in a management cepacrty. all personnel rnvolved in
responding to consumer complaints or inquin'_es, and all sales personnel, whether
designated as employees,,consn[tants, independentcontractors arotherwise, “immediately
upon employing any such person, for any business Defendants directly or indirectly
manage, control, or have a rnajority ownership interest in, that is engaged in the sale or
distribution of eny Franchtse or Business Venture, ar assisting others engaged in these
activities.” -Permanent Injunction (PCX 2 p.13, qVI.A). Half a year after the Permanent
Injunction was filed, the order required Ameritel and Roy Goodman to file a detailed report
with the FTC and provide‘ e ‘eigned “ael;nowledgments of receipt of the Permanent
v Injunction. ld. atp.15, 1IVILA.4.‘ The Permanentllnjunction enjoined the Defendants from
“failing to take reasonable steps sufficient to monitor and ensure that all employees and
independent cantractors engaged in sales” comply with Permanent Injunction f[{ll and 1.

~ Permanent Injunction (PCX 2~p.’t 7 IVIILA). |

Roy Goodman was also required to notify the Commission of “the name and

eddress of each business that [he] is affiliated with or employed by" within 10 days of that
change. /d. at p.14, JVILA.2. The Permanent Injunction required Ameritel and Roy
Goodman, for a period of seven years, to notify the Com.miSSinn in writiné of “any proposed
change in the structure of the Corporate Detendant and “any other change in that entity,

-B-
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mcludmg a change in the corporate name or address that may affect any comphance
obllgatlon arising out of thrs Order " Permanent Injunctton (PCX 2 p.14, 'ﬂVIl A)
Il. Respondents’ Notlce of the Permanent lnjunctlon | '

| The injunctive provrsrons rn paragraphs i and Il of the Permanent lnjunetlon applred
te “Defendants thelrsuccessors assigns, oft‘ icers, agents servants, employees, and those
persons in actrve concert or partrcrpatron with them who receive actual notice of this Order
by personal service or otherwise.” (PCX 2 p.7). In August or September 2001, Ameritel
supplied its compliance report to the FTC signed under oath by Roy Goodman on August
25, 2001. M. Goodman (PCX 3 t‘[4). The comptiance report alleged that “Ameritel and
Goodman have distributed cepies ef the Order to all officers, directors, managers, sales
personnel, and personnel who respond to customer induiries and comnlaints. -
Compliance. Report (PCX 3 p.3, f[(d)). The reportalso claimed that the company prohibited
unsubstantiated promises of earnings that its payphone venture would bring to potential
purchasers. [d. | o o |

The FTC argues that Respondents Lenora Kaus, Kimberley Matalon, Nathan.

Matalon, PTC, Jakina, and American Payphone each had notice of the Permanent
Injunction even thpugh'they were not parties to the actien leading to the Injunction.
Respondents argue that Kaus and PTC did not have notice of the Permanent Inunction,
but they agree that the remaining Respondents did have notice. The Court concludes that |
based onthe facts setforth below, each of the Respondents, including Kaus and PTC, had

notice of the Permanent Injunction.
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A. Lenora .Kaué S

Kaus had nqtice of the Per.m.an_ent Iﬁjunc’_ciqn. In 2001 and 2002, Kaus act'e.das.a ' |
“Senior Sales Manager” for Ameritel. (PCX 17 p.68). The August 25, 2001 Compliance
Report stated that Goodman ‘had distﬁbuted a copy of the Order entering the Perrhanent
Injunction to all managers and sales personnel. (PCX 3 p.3). Further, she distributed to

| consumers a -prospectu:s listing this caéé as “settled by entry of a Consent Order” wherein '

“the defendants agreed to cc_imply with the Franchise Rule.” Cburtney (PCX5 15 and p.23);
see United States v. Baker, 641 F.2d 1311, 1316-17 (9th Cir. 1981) (concluding that
knowledge that an Order issued Is sufficient notice for contempt).
B. Kimberly Matalon |

Kiml_)erly Matalon had notice of the Permanent ‘Injunction. She signed an
acknowledgment of receipt of the Order entering the Permanent Inunction, which was
attached to the August 25,___200'1 complia_n_c_:g report. (PCX3 p.12)v.
C. Nathan Matal&n |

Nathan Matalon had notice of the Permanent Inunction, as indi;:ated by his signed
acknowledgrﬁent of receipt, which was attached to the August 25, 2001 compliance report.
(PCX 3 p.10).
D. Public Telephone Corpdréti;h

As established in Fart \V.D., infra, PTC is the successor fo Ameritel, and as its
SUCCessor, PTC.had notice of the Permanent Injunction.” See Golden State Bottling Co.,
Inc. v. NLRB, 414 U.S. 168, 178-79 (1973) (those to whom a business has been

transferred as a méans_ of evading an order or for other purposes may be held in

-8-
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Contempt)." - ' v
' F‘urther.' PTC was incorpdréted Ey KaUS. Laird (PCX 14 95, pp.21-25); Aldridge
(PCX 17 pp.867-672). On June 16, 2003, a PTC emloyee told AT&T Gounsel over the
telephone that Nathan Matalon was the ﬁew president of PTC, Laird (PCX 14 122). Thus,
PTC's principals also had notice. |
E. Jakina
Jakina_ had legally sufﬁcient notice of the Permanent Injuhction, as shown by the
following: Jakina’s sole officer Was Kimbérly Matalon and she had notice of the Permanent
Injunction. Aldridge (PCX 17 pp.699-702). Kimberley Matalon was co-signer on Jakina's
checks with Nathan Matalon, who also had notice of the Permanent Injunction. Aldridge
(PCX 21 p.4).
F. Ameri¢can Péyphone
~ American Payphon? _ha'd legally ‘s_g_fﬁcient notice of the F’ermanent Inj_unction.
American Payphone's authorized check signers were Roy Goodman and Nathan Matalon,
each of whom had nofice of the Permanent Injunction. (PCX 21 p.26). Further, American
Payphone operated out of the same office as PTC, Ameritel's successor. See Laird (PCX
14 112 and pp.30, 107). PTC paid American ls‘ayphone via checks on PTC's é_ccount at
Union Bank of Florida. Aldridge (ISGX 17 pp.298, 313, 327, 328, 367, 369, 371, 375, 393).
lil. Ameritel's and Goodman'’s Violations of the Permanent Injunction
Defendants Ameritel and Goodman violated several provisions of the Permanent
Injunction, ihcluding those relating to making false or misleading statements, complyi_ng

with the franchise rule, and monitoring compliance.

-9-
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A. Ameritel's Viélaﬁ_éns of the Permanént injuncﬁdn
(1) False or Misieading Statements o
_ Ameritel made _f:al.se dr misleading statements regarain_g profits, cc;mpetitiveness of

locations, consumer ass'istancé, and third-party references. |
(a) False or'Misleading Statements Regarding Profits |

- Ameritel's empidyees made misléading representations about the income, profit, or
sale_s volume. that a purchaser is likely to achieve in violation of Permanent Injunction,
11.B.1. Ameritel's employees told prospective purchasers to "write down” the income and
expenses they could -!ikely expect from purchasing Ameritel's payphones. Landwehr (PCX
10 p.48); Fleming (PCX 12 [3) ("Héﬂis instructed me to take notes regarding.the pfices and
expected profits”). Those who purchased from Ameritel made nowhere near the promised
“minimum” $300 per phoné monthly profit after expenses, See Courtney (PCX 5 §/18)
(making between $5 and $%§pe_r month__iq__t_:__pj‘n deposits and net loss overall); Donkersloot )
(PCX 6 1112,16,18,19) (net loss an 11 phones and one phone netting less than $100 per
month): Landwehr (PCX 10 1]28) ($27/month average net profit).

| Ameritel made misleading representations that consumers who purchased its
payphone buéiness venture would eam in excess. of $200 per month in coin deposits
alone, in violation of Permanerit lnjirhction TLA.1. Landwehr (PCX 10 p.48) (was promised
$250 permonth per phone); Courtney (PCX 5 14.7) (proﬁised “minimum” $200 per phone
per month in coin revenue alone). Purchasers eamed nowhere near the promised per
phone monthly coin deposits. See Courtney (PCX 5); Donkerslooﬁ (PCX61112,16,18,19);
Landwehr (PCX 10 1128).






