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rightS.48 The FTC staff's concern in the instant case is not that any particular terms are
anticompetitive. The concern, rather, is that the general duties of PBMs as drafted in SB­
58 may (a) be read to suggest substantial restrictions on the formation of mutually
advantageous contracts between PBMs and health plans and (b) introduce additional risk
into such contracts to the extent that the precise nature of those restrictions is unclear.

In making these comments, staff is analyzing the duties imposed by the bill; staff
is not taking a position on the question whether ERISA would preempt this legislation.
Courts have taken different positions on the extent to which ERISA preempts state laws
regulating the relationship between PBMs and health plans.49

Conclusion

Allowing competition among PBMs is more likely to yield efficient levels of
payment sharing, disclosure, and price than contract terms mandated by government
regulation. By forcing PBM's to disclose more information than the health plans want or
need, SB-58 may unnecessarily increase the costs of providing pharmaceutical coverage.
The additional costs could be passed on to plan sponsors and individual health plan
consumers in the form of higher prices, and may ultimately reduce the number of New
York consumers who have pharmaceutical coverage and the quality of the coverage
available. As an article in Health Affairs noted, "when costs are high, people who cannot
afford something find substitutes or do without. The higher the cost of health insurance,
the more people are uninsured. The higher the cost of pharmaceuticals, the more people
skip doses or do not fill their prescriptions."so

At the same time, there does not appear to be any compelling reason to restrict
competition to protect health plans. While some lawsuits have raised concerns about
certain PBM conduct, as we concluded in the PBM Study, health plans appear able to
protect themselves from potential conflicts of interest for PBMs already through arms­
length contracts.

We appreciate this opportunity to share our views and welcome any further
discussions regarding competition policies.

48 See PBM STUDY, supra note 5, at 58.

49 In Pharmaceutical Care Mgmt. Ass'n v. District of Columbia, Civ. Action No. 04-1082 (RMU) (D.D.C.
Mar. 19,2009), Mem. Op. & Order, the DC district court held that ERISA preempted state law that
regulated "the relationship between PBMs and ERISA plans." The court found that the "proposed
regulations would require a PBM to disclose to the plan 'the compensation it will receive, directly or
indirectly, and any conflicts of interest that may arise in connection with its ervice to the plan," Id. at 17.
In contrast, in PCMA v. Rowe, 429 F.3d 294 (1 51 Cir. 2005), the First Circuit found that ERISA did not
preempt a Maine statute imposing similar obligations on PBMs.

50 William Sage, David A. Hyman & Warren Greenburg, Why Competition Law Matters to Health Care
Quality, 22 HEALTIl AFFAIRS 31, 35 (March/April 2003). Although estimates of the elasticity of demand
for health insurance coverage vary, the empirical evidence is clear that higher costs result in less coverage.
See David M. Cutler, HEALTIl CARE AND TIlE PUBLIC SECTOR, NBER Working Paper W8802, Table 5
(Feb. 2002), available at http://papers.nber.org(papers/W8802.
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