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In the Matter of
Docket Mo, 9299

MSC.SOFTWARE CORPORATION,
a4 COYPOTATion.
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MOTION OF THIRD-PARTY IBM FOR IN CAMERA TREATMENT OF
CERTAIN HIGHLY CONFIDENTIAL BUSINESS DOCUMENTS

Pursuant te 16 C.F.R. § 3.45), International Business Machines, Inc.
("IBM"} hereby moves for in camera treatment of certain highly confidentzal
business dacuments that it produced in response to a thizd-party subpoens in this
matter. ! Eacﬂ was designated as confidential under the applicable protective order
governing discovery material. Respondent MSC Software Corporatinn (“AMSC") has
now notifiad IBM that 1t intends to introduce these documents into evidence, and
that the deadline for sceling their in camere treatment 1s Junce 11, 2002, Sec MSC
Letter dated May 28, 2002 attached hereto as Exhihit A

The documents at issue are among IBM's most sensitive business documents
for the latest version of its CATIA computer analysis and simulation software,
which it zealously protecta from public disclesure. Among other things, these
documents describe IBM's current siratepic marketing plan, contain current

customer data, and are subject to confidentiality or non-disclosure agreements.

1 Respondent MSC does not oppose this metion while the Complainant could not
take a position on the motion before it is filed.
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Public disclosure of these documents would provide competitors unique insight into
IEM's current push to increase its market share in this area, resulting in severve
injury to IBM.

In keeping with the Commission’s guidance that 1ls proceedings should
remain as transparent as possible 2 IBM seeks in camera treatment of anly the most
sensitive documents histed hy MSC, or parts thereof The following documents,

which are attached hereto as Exhabit B, are those for which IBM secks it camera

treatment:
(1) Current CATIA Customer List, hates #5 3321-3322:
{2y New Business Opportunities, bates #s 3350-3355;

(3) Dassault Systemes’ Business Strategy for CATIA ANALYSIS
Applications, bates #s 33537-3380;

{4) Charts from Promotional Offering for Existing AES
Customers, hates #3 3385, 3387-3390;

(5) Selling CATIA Analysis, bates #s 3397-3402;

(6} Charts from ETS North America 1999 Analysis Domain
{bjectives and Marketing Plan, bates #s 3427-3428.

For the veasons stated below, each of these confidential documents should be

acenrded in camera treatment basced on the factors set forth in Bristol-Myers Co., 90

F.T.C. 455, 456 (1977):

(1) the extent to which the informaticn is known outside of [the)
business; {2} the extent to which 1t 1s knowm by employees and
others involved in [the] business; {3) the extent of measures
taken by [the business] to guard the secrecy of the information;
{4) the value of the information to [the business] and to [its]

¢ Bee, ez, Ggeneral Foods Corp., 95 F.T.C. 352, 355 {1380).

2
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competitors: {(5) the amount of effort or money expended by [the
husiness] in develsping the information; (6) the ease or difficalty
with which the information could be properly acquirsd ar
duplirated by others.

When applying these factors, Administrative Law Judges have broad
discretion 1n determining what information should be placed in camera. See In Re
General Foeds Corp , 95 F.T.C. 352 {1980). Moreover, a5 the Commission has
stated, a request for in camera treatnient by a company such as IBM, which is not a

party to the FTC proceedings, should be given “special solicitude.” In re Crown

Cork & Seal Co,, V1 F.T.C. 1714 (1967) ("[Pletitioner’s plea warrants special

solicitude coming as it does from a third party bystander in no way involved in the
procesdings whose records, if in ramera treatment is deniad, will be open to the
serutiny of jts.éﬂmpeﬁmrs._.); accord Kaiser Aluminum & Chemical Corp., 103
F.T.C. 500 {19384) (requests for tn camera treatment by third parties should he given
gpecial solicitude becanuse, ag a policy matter, such treatment encourages the thard

party to cooperate with future adjudicative discovery roquests).

DISCUSSION

1. Current Customer List. bates #s 3321-3322;

This current CATIA Customer List is a closely guarded secret. Itis not
known to either customers or eompetitors of IBM, and cannet be acquired or
duplicated outside of IBM. Tt is closely guarded even within [BM -- indeed, all
copies carry the legend “IBM Confidential,” and internal cirewlation 1s restricted.

The hist reflects a significant investment in meney and man-hours to develop
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business in, and support, the CATTA product. Publie release of this information
would significantly harm IBM by throwing open IBM's sirengths and weaknesszes in
this area for its competitors’ to examine as well as necessaridy divulgmg TBM's
marketing strategy.

Moreover, releasing the names of these customers along with the numbers
and types of licenses they hold in this product would damage IBM's customers by
providing their competitors with insight inte their cost structures, technolegy
prefeyences and nse of various technologies, which would be valuahble in assessing
their cost structures and gaining insight into the engineering software employved I.‘r}f1
them. This would further damage IBM by disrupting its relationships with these
mmportant custumers. Indeed, IBM does not even publicly release a custemer’s
name, let alone detailed information about a customer, without written approval

from that customer.

2. New Business Opportunitics. bates #s 3350-3355:

This is a presentation that describes IBM's current marketing strategy for
the newest version of CATTA, which IBM hopes will increase its share of this entire
market segment. The preseniation describes specilic inlernal and external
strategies, targets, potential customers, and product positigmng.

This document has been shared only with a select group of people within
TEM, is not availahle outside of IBM, and could not he duplicated outside of IBIM.

Tndeed, the potential customers involved in pilot projects, wha are familiar with
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some of the preducts’ capabilities but not this document, are bound by
confidentiality agreements even with respect to their own participation. IBM spent
cemsiderable money, time, and effort developing the business opportunity and its
marketing strategy, and continues to spend considerable resources marketing and
selling the produet. Obviously, TRM would suffer severe injury if competitors were
piven aceess Lo Ulus document, hecause they would have, in essence, IBM's current

“playbook” for this preduct.

3. Dassault Systemes’ Business Stratepy for CATTA Analvsis Applications,
hates #s 3357-3380:

IBM’s bustness partrer, Dassault Systemes, created this strategic analysis at
considerable éﬁpense in time and money. Itis a detailed presentation on
DrassaultTBM's current marketing strategy that specificallv describes the area of
attack for the cuxrent version of CATTA in the market segment, the resource plan
required fo exeeute the strategy, the product development strategy, opportunities
on which to focus, and Dassault/TBA s current market share and revenue in this
area.

Ayain, this document has been shown only to select people within Dassault
and IBM, and its public release 15 governed, and prevented, by the confidentiality
provigign of the DassawltIBM contract. This informafion 15 othervwise unavailable
to competitors and could not be duplicated outside of the Dassault/IBM venture. As
discussed above, IBM would face severs injury if competitors had access to its

current strategy regarding this product.
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4. Charts from Premotional Offering for Fxsting AES Customers
bateas #5 3385 3387-80:

The prescatation of which these charts are a part details a 2001 "Promotional
Offering for Existing AES Customers." IBM dilipently separated the parts of this
presentation that provide information on current marketing strategies of this
product from those parts of the presentation that are no longer current. The charts
from this presentation for which IBM seeks in camera treatment provide an
analysis of its sales targets, [BM's strengths and weaknesses in this area, and
marketing straiegy -- all of which are still current and highly senaitive.

This presentation was grven only to those managers and sales
representatives who are directly associated with this product. Of necessity, it was
provided to IBIM personnel and employees of IBA's business partners for this
product, who are bound by a cunﬁdentia]itj* agreement that protects against further
disclosure. IBM prepared the presentation at great expense in time and effort, is
not available to IBM's competitors or customers, and could nol be duplicated. IBM

would be seriously injured hy its disclosure,

4. Selling CATIA Analysis, bates #s 3397-3402:

This presentation provides a competitive analvsis of IBM's current product in
this area with commpetitor’s products, and IBM s strategy vis-a-vis those competitors.
This analysis is current and reveals the strengths and weaknesses of this product as
well as the stratezy IBM is currently emploving with respect to its competitors'

products.
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This presentation was given only to a sclect group of employees and 1s
prominently marked “I1BM Internal Use Only” on the first page. Some of the
presentation was based on information from Dassanlt, and, thus, iz protected by the
confidentiality provision in the [BM/Dassault agreement. The information for this
presentation, as well as the presentation itself, were put together at great expense
and effort, and are not avalable to IBM’s custorners or competitors. IBM would be

seriously injured if this document were revealed to its competitors.

f. Charts from ETS North America 1899 Analysis Domain Ohjectivas and
Marketing Plan, bates #5 3427.3428:

These two charts come from a larger presentation entitled “ETS North
America: 1995 Analysis Domain Objectives.” While the presentation was preduced
and given to IBM emplovees in 1399, the two charts for which IBM seeks in camera
treatment remalo current, sensitive, and confidential. Although there 13 a
presumption that in camera treatment will not he provided to information that iz
three or more vears old, In re General Foods Corp., 95 F.T.C. at 353 (19803, the
Commission has recognized that this presumption is rebuttable and has granted in

camera protection te older decuments. See, e.g., Kaiser Aluminum & Chemical

Corp., 103 F'T.C. 500 (1984) {extending protection to information over five years of
age); In re E.I. Dupont de Nemours & Co,, 97 F T.C. 116 (1981) {protecting §-year-
old information).

These two charts provide a complete list of the IBM employees who were

responsible for the Analysis Domain (.e., enginesring area), by position, as well as -

-1

WD L HISGneD0L L . LS 4ERES v



IMUBLIC VERSION

certain statistics regarding their sales responstbilities. Most of the listed emplovees
still have the same pesitions, and the sales responabilities are sirmilaxdy allocated,
These lists, and the manner in which they are presented, are pronmetary to IBM.
This listing is not availabie to IRM's custemers or competitors. While same of
the individual names are known outside of IBM, there 1s no vutside acress to a chart
with the complete listing of names and responsibilities. Public release of these two
charts would severely injure IBEM because they show how IBM has allocated 1ts
sales resources for different products in various regions, which would expose IBM's -
strengths, weaknesses, and marketing strategy to i1ts competitors. Further, it
would expose IBM's employees, whom IBM has spent considerable effort and money

to train, te predation by its competitors.

RELIEF REQUESTED

For the foregoing reasons, IBM respectfully requests that the Administrative
Law Judge enter an order under 16 CF.R, § 3.45(b} granting in comiera treatment
to the IBM confidential husiness documents described above and attached as
Exhibit B, and speafying that they not be placed 1n the public record of this
proceeding for at least the next five years.

in the event that the Commission intends to disclose in comerg IBM
information, IBM respectfully requests that the Commission notify both Jenathan
Abram, Hogan & Hartson L.L.F., 555 13t% Sireet, N.W., Washincton, D.C. 20004,

telephone: (202} 637-5681, facsimile: {202} 637-5810, and Car: Robinson, Corporate

SRR RLANTTN] - L GaBASE 1]



PUBLIC VERSION

Litigation, 44 South Broadway, YWhite Plains, New York 10601, telepthone: ($14)
288-1922, facsimfe; (914) 288-1260.
Respectiully submitted,

HDG&N & H%RTSON LLPF

OF COUNSEL: mathsul Abram "‘—"’
harles 5. Greenc 111

Cari 8. Robinson, Esq.

Corporate Litigation 555 Thirteenth Street, N.W.

44 South Broadway Washington, D.C. 20004-1109

White Plains, NY 10601 (202) 637-5600

Dated: June 11, 2002
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Exhibit A
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K[RK‘;EAND & ELLIS
To Call Yiriter Dirgetlyr
(202 E75-3942
heschy_apcnt e kirkiand, com
May 28, 2002
VIA US Mail
Louise Novak
IBM Corporation
New Orchard Road
Armonk, NY 10504
Re:  In the Matter of MSC Software
Dioc o, 8204

Dear Mz, Novak:

This letter is to provide notice that MSC.Software intends to introduce into evidence in
the above-captioned matter the documents identified on the attached list,

Pursuant to 16 C.F.R. § 3.45(b) you have the nght to petition the cowrt 1o request in
camerc treatment. For your convenience we have attached a copy of 16 C.F.R. § 3.45 which scts

forth the standard under which in camera treatment will be given.

The deadline for filing a motion for in camera trearment is June 11, 2002, If you should
have any questions please feel free to call me,

Sincerely,

. Andie
cpdl Assistant

Attachments
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Exhibit B

[Exhibit B is comprised of the doruments for which IBM 15 seeking in camero
treatment. These documents have been omitted from the public version.]
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Washington, D.C. 20580
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Washington, D.C. 20580
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Asgmistant Divector

Complaint Counsel
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6 Pennsylvania Avenue, N. W,
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Washington, ID.C. 20380
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Complaint Connsel

Federal Trade Commission

601 Pennsylvania Avenue, N W,
Suite 3031

Washington, D.C. 20580
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655 Filteenth Street, N.W.
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Counasel for M5 Sofiware Corporation
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1370 Avenue of the Americas

New York, New York 101D

Counsel [or MSC Soltware Corporation
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