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INTRODUCTION
Unocal éub’mits fhat it is entitled to lie to government to gain a ’monopoiy, to lie to privaté
industry groups to gain a monopoly,' to charge consumers billions of dollars in monopoly rents,
and that this Commission is powerless to do anything about it because Unocal lied to the
government. This cannot be thé law and, thankfully, it is not.. This Commission should vacate
~ the Initial Decision énd Order and remand this matter for trial.
The Complaint, at which Unocal scoffs but which must be taken as true for present
purposes, clearly alleges that Unocal obtained a fnonopoly, and that it did so through two
: distinctlél independeht and equally illegal means. The first, lies to private industry groups,
benta'iled no communication to government. The other, lies to CARB, inVo]ves exclusionary
conduct far beyond ahy recognized Noerr prOtect‘ion.. Eastern R.R. Presidents Conference v.
Noerr Motor F réight, Inc., 365 U.S. 127 (1961) (“Noerr”).
| Settled antitmst law holds that it is unlawful to acquire a’monopoly by éxclusionary
means. The Complaint alleges that Unocal lied to the California Air Resources Board
(“CARB”), about facts whpse truth or falsity only Unocal could know, for the purpose of
excluding competing technologies, and thereby acqﬁir_ed a monopoly that will cost California
consumers over $100 million every year. Mofeover, as a remedy the Complaint seeks only to
prevent Unocal from collecting monopoly rents, not to alter CARB’s rules or to dictate Unocal’s
communications to CARB. The Complaint further aHeges that Unocal told the same lies to
private firms, conduct that has no coﬁceivable Noerr pfotection, for the purpose of obtaining a

~ monopoly. These lies were another independent means by which Unocal acquired the ability to



~ extract monopoly rents from California moton'sts.‘1
ARGUMENT

I Shleldmg Unocal’s Anticompetitive Conduct From Antitrust Llablllty Does Not
Further The Core Interests Underlying Noerr.

As our Opening Brief explains, the Commission should narrowly construe the Noerr
defense? in light of the fundamental interests it advances: (1) the authority 6f the government to

choose not to relv on unfettered compet

Avl A3 wRilivsiiun

nott r confer a monopoiy as ,
part of its deliberate regulatory strategy; and (2) the First Amendment right to petition. Neitheris
furthered by interpreting Noerr to shield Unocal’s conduct from antitrust scrutiny. |

First, this case will 1¢ave California’s regulatory regime unaffected. No CARB rule bwill
be altered, nor will anyone be-punished for obeying California law. |

Second, shielding Unocal’s anticompetitive conduct from antitrust scrutiny does not

vindicate or uphold any First Amendment principles. Unocal cannot claim there is First

! In its Answering Brief, Unocal mappropnately argues the facts on appeal.

Although Complaint Counsel need not, on appeal, detail the proof it intends to offer at trial, we
will provide one example why this Commission should be skeptical of Unocal’s version of the
facts. In its Answering Brief (at page 5), Unocal spemflcally disputes Paragraph 25 of the
Complaint. Yet Unocal represented these same facts as true to the United States Supreme Court
in the prior patent liti gation:

: Unocal’s Brief in Opposition to Petition for Writ of
Complaint § 25 Certiorari to the United States Supreme Court, at 3
(attached as Appendix A)
“CARB did not conduct any independent studies of its “In arriving at its regulations, CARB had not
own, but relied on industry to provide the needed conducted studies of its own, but relied on industry to
research and resulting knowledge.” : provide the needed research and resulting
' knowledge.”

See also Unocal’s Answer J 25 (Unocal denies the allegations of Complaint q 25).

2 Indian Head, Inc. v. Allied Tube & Conduit Corp., 817 F.2d 938, 945 (2d Cir.
1987) (citing Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119, 126 (1982)) aff’d, 486 U.S. 492
(1988).



: Amendment protection for lies. See Opening Brief ét 14-15, 25, 45 n.33. We do not read
“Unocal’s brief to assert btherwise. |
In fact, Unocal i gnores the interests protected by Noerr. It nods in this direction only to

suggest inverting the sharp limit imposed by FTC v. Superior Court Trial Lawyers Ass’n
(“SCTLA”) on Noerr: that the doctrine cannot shield conduct when government action is
unnecessary to the anticompetitive effect. Unocal would transmute that restriction into a vast
expansion of the doctrine to ipso facto protect all anticompetitive conduct that makes use of .
government processes. But Unocal’s mechanistic test isr unsupported by SCTLA itself, and élso
founders in the face of the many cases where the Supreme Court and other courts have denied
Noérr protection despite the fact that government action was a necéssary and “but-fof” element
of the anticompetitive injury.*

11, Unocal’s Lies To CARB Are Not Protected By Noerr For Four Distinct Reasons.

A. Noerr Is Not Implicated Because CARB Did Not Purposefully Restrain Trade.

Unocal’s claim to Noerr protection fails the critical and dispositive test; whether the
government Vbbody purpésefully and deliberately decided to restrain trade. Unlike Unocal’s
proffered test, tﬁis threshold determination is direcfly related to the Noerr interest in preserving

government’s soverei gn authority to take actions “that operate to restrain trade.”” As illustrated

} 493 U.S. 411, 425 (1990).

4 See, e.g., California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508

(1972); Walker Process Equip., Inc. v. Food Mach. & Chem. Corp., 382 U.S. 172 (1965);
Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690 (1962); Nobelpharma AB
v. Implant Innovations, Inc., 141 F.3d 1059 (Fed. Cir. 1998); Clipper Exxpress v. Rocky
Mountain Motor Tariff Bureau, Inc., 690 F.2d 1240 (9th Cir. 1982); Israel v. Baxter Labs., Inc.,
466 F.2d 272 (D.C. Cir. 1972); Woods Exploration & Producing Co. v. Aluminum Co. of
America, 438 F.2d 1286 (5th Cir. 1971); In re Buspirone Patent Litigation, 185 F. Supp. 2d 363

(S.D.N.Y. 2002).
s Noerr, 365 U.S. at 137; Opening Brief at 17 n.4.

3



in Noerr, this test hinges on whether the go,verr‘lment’s objective pﬁrpose Was to restrain tfade by'
favoﬁng or disfayoring a particular competitor or class- of competitérs.

Put another way, the critical question is whether the government action _advbcated by the
antitrust defendant would supplant the competitjve process in picking winners and losers in thé
markc'tp]ace.6 This was the case in City of Columbia v. Omni Outdoor Advertising,fnc., where
the ordinance in question “necessarily protect[ed] existing billboards against some coinpetition

from newcomers.””’

. The restrictions in Omni “obviously benefitted COA, which already had its
billboards in place . . . [and] severely hindered Omni’s ability to compete.™ Precisely the

opposite is true in this case, where CARB chose not to supplant the competitive process in -
determining who would produce CARB-compliant gasoline and at what cost. As CARB had né
purpose in pfomulgating its reformulatéd gasoline regulations to give Unocal (or ‘anyone elée) a
monopoly, Noerr is not implicated and provides no shield for Unocal’s deceptivei and
anticompetitive conduct. |

Instead of addréssing this point, Unocal aims its fire at a test that we have not propdsed:
that Noerr depends on the government’s subjective “awareness” of the precise éﬁticompeﬁtive

outcome of its actions and of the details of pn'vate parties’ anticompetitive plans. But we have

never suggested that Noerr’s applicability turns on any such subjective questions. Rather,

6 Unocal’s reliance on Noerr, Boone v. Redevelopment Agency of City of San Jose,

841 F.2d 886 (9th Cir. 1988), Sessions Tank Liners v. Joor Mfg., Inc., 17 F.3d 295 (9th Cir.
1993), and Westmac, Inc. v. Smith, 797 F.2d 313 (8th Cir. 1986), is therefore misplaced. See
Unocal Brief at 13-16. In all of these cases, the government purposefully took action that clearly
favored one competitor or set of competitors over others in the market. That the government may
have been unaware of the particulars of the anticompetitive schemes of the parties that urged
government action in those cases is irrelevant. What matters is that in each case the government
sought to restrain trade. ’ '

! 499 U.S. 365, 373 (1991).

8 Id. at 368.



whether conduct fits within Noerr’s scope is deternﬁned by the objéctive_ purposes of the
f government action in question. That inquiry is particularly simple here, since CARB s actions
were driven by two obJectlves One, Wthh CARB has achieved and which thls proceedmg will
not affect, was to reduce air pollution by, among other things, setting regulations for cleaner-
burning gasoline. The other, which Unocal has subverted and which this proceeding will
. vindicate, was to in;plement CARB’s primary purpose by relying on competitive markets, with
open entry, to supbly CARB-compliant gasoline. CARB’s purpose to foster competition can be
readily discerned by examining the statutes, regulations and rulemaking documents themsel?es.
There is no need to probe the CARB regulators’ state of mind.’
| Fundamentally, anticbmpetitive behavior resulting in monopoly cannot lay cleﬁm_ to any
protection from antifrust liability — least of all Noerr protection — where, as here, the defendant
ensnared in its anticompetitive scheme a government agéncy whose stated pﬁrpose was to foster
competition, not to restrain trade or confer a monopbl_y.
B. Preventing Unocal From Exercising Monopoly Power Will Not Overturn CARB'’s

Regulations, Burden Those Who Comply With Those Regulations, Or Impair
Unocal’s Communications To CARB. :

Unoca]’s defense also fails because Noerr Would not be implicated even if CARB had
purposefully supplanted competition. If, as in Walker Process, the anticompetitive harm can be
cured without overturning a government decision, burdening those who comply wifh that
decision, or impairing communications between a paﬁy and the affected government agency,

then neither of the core principles underlying Noerr are threatened. Here, there is no threat to the

9 Unocal’s parade of horribles notwithstanding, assessing whether the government’s
objectively stated purpose was to restrain trade or confer 2 monopoly does not in any way require
administrative agencies to state their purposes or to foresee every outcome of their actions. Nor
does this test require or even suggest onerous intrusion into the subjective intent or motivations

of government officials or the “deconstruction” of the governmental decisionmakin g process.
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