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INTRODUCTION
L FEDERAL TRADE COMMISSION COMPLAINT

The Federal Trade Commission issued its Complaint in this matter on March 4, 2003. The
Complaint charges that Respondent, Union Oil Company of California, a corporation, violated
Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45 as amended.

The Complaint charges Unocal with three violations. It alleges that through a “pattern of
anticompetitive acts and practices that continues even today, Unocal has illegally monopolized,
attempted to monopolize, and otherwise engaged in unfair methods of competition in both the
technology market for the production and supply of CARB-compliant “summer-time” RFG and the
downstream CARB “summer-time” reformulated gasoline RFG product market.” (Complaint {1,
99-103). To prove exclusionary conduct, the Complaint alleges that Unocal defrauded three separate
entities with respect to the status of its intellectual property rights: the California Air Resources
Board (“CARB”), the Auto/Oil Air Quality Improvement Research Program (“Auto/Oil”), and the
Western States Petroleum Association (“WSPA”). (Complaint Y 5, 76, 81, &‘85).

Specifically, the Complaint alleges that Unocal created the false and misleading impression
with CARB, Auto/QOil and WSPA that Unocal had no actual or potential intellectual property claims
related to RFG. (E.g., Complaint Y 3, 58, 79, 82, & 86). Unocal’s “fraud,” according to the
Complaint, caused CARB to adopt regulations that overlapped with patent claims, which eventually
issued to Unocal on certain RFG compositions. (£.g., Complaint {5 (referring to the patent claims
as “Unocal’s concealed patent claims™), 45)). For examples of this “overlap,” the Complaint cites
CARB’s inclusion of a specification for a gasoline property known as “T50” in its Phase 2 RFG

regulations and its adoption of a “predictive model” that included T50 as one of the parameters.



(Complaint § 45). It is alleged that had Unocal disclosed to CARB or others that it had filed patent
application(s) relating to RFG compositions, CARB would have adopted different, alternative
regulations so as to avoid Unocal’s intellectual property claims. (E.g., Complaint qY 5, 80).
Essentially, the Complaint alleges that by not affirmatively disclosing its pending intellectual
propertyrights, Unocal perpetrated a false and misleading impression that, had the truth been known,
would have impacted CARB’s analysis of the cost-effectiveness of the Phase 2 RFG regulations.
(Complaint 9 1, 3, 46, 48, 78, & 79).

The Complaint asserts two relevant markets: (1) the worldwide market for technology
claimed in patent application No. 07/628,488 (filed on December 13, 1990) and Unocal’s issued
RFG patents, and any alternative technologies that enable firms to refine, produce, and supply
CARB-compliant “summer-time” RFG for sale in California at comparable or lower cost, and
comparable or higher effectiveness, without practicing the Unocal technology and (2) the market for
CARB-compliant “summer-time” RFG produced and supplied for sale in California. (Complaint
19 74-75).

IL RESPONDENT’S ANSWER

Unocal filed its Answer on March 21, 2003. In its Answer, Unocal denies all material
allegations of the Complaint, including, but not limited to, allegations that it engaged in any
wrongful conduct, acts or practices or engaged in bad faith or deceptive conduct. The Answer states
that Unocal truthfully described data from its RFG research as “non-proprietary” in order to lift a
confidentiality designation that it had previously given to the data; and that this was in response to
a specific request from CARB to lift the confidentiality designation. (Answer § 2(a)). The Answer

states that “CARB never sought any disclosures, and Unocal never made any representations,



regarding inventions or intellectual property rights pertaining to inventions.” (Answer § 2(a)).
CARB officials had previously “testified under oath that Unocal’s representations to CARB were
neither deceptive nor misleading.” (Answer § 2(a)). Further, Unocal denies in its Answer that any
of Unocal’s statements to CARB staff caused CARB to adopt its Phase 2 regulations. (Answer §45).
To the contrary, Unocal asserts that it opposed the regulations and that “CARB officially
acknowledged Unocal’s opposition in its Statement of Reasons.” (Answer  45).

In addition to denying that Unocal made any misrepresentations to CARB, Unocal’s Answer
also denies any wrongful conduct toward or misrepresentations to Auto/Oil or WSPA. Unocal
“denies that it ever communicated to ‘other participants’ in CARB’s rulemaking that its research
results were in the public domain or that Unocal did not have or would not enforce potential
intellectual property rights.” (Answer ¥ 2(a); see also Answer Y 54, 58).

Unocal’s Answer also denies the propriety of Complaint Counsel’s alleged relevant markets.
(Answer 9 74-75). Specifically, with respect to Complaint Counsel’s alleged “summer-time” RFG
market, Unocal asserts that it does not even participate in that market. (Answer Y 75; see also
Answer § 1 (“Unocal is legally incapable of monopolizing or adversely affecting competition in a
market in which it does not even participate.”)).

Finally, Unocal’s Answer asserts numerous defenses. These include, but are not limited to:
that Unocal’s lobbying activity was constitutionally protected under the Noerr-Pennington doctrine
and First Amendment to the U.S. Constitution; that Complaint Counsel’s action is barred by the
five-year statute of limitations specified in 28 U.S.C. § 2462; and that the Commission lacks
jurisdiction to decide the substantive questions of patent law that are necessary to find in Complaint

Counsel’s favor in this matter. (Answer at Introduction; Y 1, 65, 68, 95, 96; Additional Defenses).



III. ISSUES PRESENTED

The issues generally presented in this case are:

(1)  Whether Respondent engaged in a pattern of deceptive, exclusionary conduct by
committing fraud on CARB, Auto/Oil and WSPA,;

) Whether Unocal utilized such conduct to capture, obtain, or dangerously threaten to
obtain an unlawful monopoly in the alleged markets;

3) Whether Respondent’s conduct is immune from antitrust liability based on the
Noerr-Pennington doctrine;

4 Whether Complaint Counsel’s Complaint is barred by the statute of limitations; and

(5) Whether Complaint Counsel may obtain the proposed remedy.
IV.  PROCEDURAL BACKGROUND

Upon issuance of the FTC’s Complaint, the case was assigned to Administrative Law Judge
D. Michael Chappell. On March 28, 2003 (after Unocal filed its Answer), Unocal filed two Motions
for Dismissal. See Union Oil Company of California’s Motion for Dismissal of the Complaint and
Memorandum in Support Based Upon Immunity Under Noerr-Pennington and Union Oil Company
of California’s Motion for Dismissal of the Complaint and Memorandum in Support for Failure to
Make Sufficient Allegations That Respondent Possesses or Dangerously Threatens to Possess
Monopoly Power. On November 25, 2003, Judge Chappell issued an Initial Decision granting in
part both of Unocal’s motions and dismissing the Complaint in its entirety.

Complaint Counsel appealed. On July 7, 2004, the Commission reversed and vacated the
Initial Decision, ordering that this matter be remanded to an Administrative Law Judge for further

proceedings as soon as practicable. In so doing, the Commission rejected the position that the



conduct alleged is protected by the Noerr-Pennington doctrine on the face of the Complaint. It also
rejected the idea that the FTC lacks jurisdiction to decide this matter. The Commission’s Opinion
instructed the Administrative Law Judge to “conduct appropriate proceedings for resolving disputed
facts and substantiating or rejecting the allegations of the Complaint. Unocal, of course, may raise
all appropriate defenses, including any renewed arguments concerning Noerr-Pennington
protections, based on the forthcoming factual record.” Union Oil Co. of Cal., No. 9305, slip. op. at
54-55 (FTC July 7, 2004).
Pursuant to the Commission’s opinion, an administrative hearing commenced on October
19, 2004, before Administrative Law Judge Chappell. The parties called a total of 42 live witnesses
and submitted designated testimony from 40 depositions. The parties rested their respective cases
on January 28, 2005, with closing arguments held over until after post-trial briefing is complete.
V. CITATION FORMAT
Citation format, includingidentification of in cameramaterial, is pursuant to Administrative
Law Judge D. Michael Chappell’s Order on Post Trial Briefs filed February 3, 2005 as modified by
the February 10, 2005 Order on Joint Request Regarding Post Trial Briefs.
. Documents: Are cited to by appropriate CX, RX or JXnumber followed by the
computerized page number stamped at the bottom of the page. For example:
(CX 8000 at 001-002). (RX 8000 at 236).
. Designated Depositions: Are cited by the CX number, followed by the name of the
designated deponent and the line numbers. For example: (CX 7080 (Witness, Dep.

at 23-24)).



. Respondent’s Findings of Fact: Are cited as RFF followed by the paragraph of the
cited finding. For example: (RFF 1-10).
FINDINGS OF FACT
L RESPONDENT AND OTHER INTERESTED PARTIES

A. The Respondent Union Oil Company of California

1. Union Oil Company of California is a public corporation organized, existing, and
doing business under, and by virtue of, the laws of California. (JX 3A at 022).

2. Its office and principal place of business are located at 2141 Rosecrans Avenue, Suite
4000, El Segundo, California 90245. (JX 3A at 002).

3. Since 1985, Union Oil Company of California has done business under the name
Unocal. (JX 3A at 002). Union Oil Company will be referred to in Respondent’s Proposed Findings
of Fact as Unocal.

4. Prior to 1997, Unocal owned and operated refineries in California as a vertically
integrated producer, refiner, and marketer of petroleum products. (JX 3A at 002).

5. By 2000, Unocal had transformed into a global exploration company; its refining and
marketing assets (refineries and service stations) had been sold. (Lamb, Tr. 1807-08).

6. Unocal is the owner by assignment of five patents related to reformulated gasoline
(“RFG patents”) that are the subject of Complaint Counsel’s Complaint. These include United
States Patent No. 5,288,393, issued on February 22, 1994; No. 5,593,567, issued on January 14,
1997; No. 5,653,866, issued on August 5, 1997; No. 5,837,126, issued on November 17, 1998; and

No. 6,030,521, issued on February 29, 2000. (JX 3A at 003).



B. The California Air Resources Board

7. A California statute created the California Air Resources Board and charged it with,
among other things, promulgation of regulations relating to clean air. (CX 1665 at 046).

8. CARRB is the primary regulatory authority for the control of air pollution in California.
(CX 1665 at 046 (CAL. HEALTH & SAFETY CODE § 39500) (“It is the intent of the Legislature that
the State Air Resources Board shall have the responsibility, except as otherwise provided in this
division, for control of emissions from motor vehicles and shall coordinate, encourage, and review
the efforts of all levels of government as they affect air quality.”)

9. The California Clean Air Act was amended to specifically require CARB to take
certain actions to reduce harmful emissions from gasoline. (Venturini, Tr. 851-52). According to
the requirements imposed by the California Clean Air Act, CARB adopted regulations specifying
reformulated gasoline compositions for motor vehicles in two initial rulemakings. (Venturini, Tr.
119). The Phase 1 regulation set limits for a gasoline property known as Reid Vapor Pressure
(RVP), mandating that gasolines include detergent additives, and required the elimination of the
residual use of lead in gasoline. (Venturini, Tr. 120). Phase 2 regulations, adopted in November of
1991, set forth regulations related to reformulated gasoline and became effective in March 1996.
(CX 52; CX 10; Venturini, Tr. 134-35, 138; Boyd, Tr. 6773). It was not until 1994 that CARB
modified Phase 2 to include a “predictive model.” (CX 54 at 005). In addition to Phases 1 and 2,
CARB also initiated a third phase. Phase 3 regulations went into effect on December 31, 2002,
modifying the Phase 2 regulations and banning a gasoline additive known as MTBE. (CX 55;

CX 56; Venturini, Tr. 92-94, 851-52).



C. The Refiners

10.  Atthe time of the 1991 rulemaking proceedings at issue in this case (which resulted
in the Phase 2 regulations), there were 30 different refineries producing gasoline for sale and/or use
in California. (CX 5 at 137).

1. The Auto/Oil Air Quality Improvement Research Program

11.  Many of these refiners were members of the Auto/Oil Air Quality Improvement
Research Program (“Auto/Oil,” “AQIRP,” or ‘“the Program™) which was formed in 1989.
(CX 4001). Auto/Oil was a cooperative, joint research program between three major domestic
automobile manufacturers—General Motors, Ford, and Chrysler—and the fourteen largest petroleum
companies in the United States, including Unocal. (CX 4001; Klein, Tr. 2537-38; Cunningham, Tr.
4133-34; CX 7076 (Youngblood, Dep. at 12-13)).

12.  Inaccordance with the National Cooperative Research Act of 1984, the automakers
and petroleum companies entered into an agreement, executed on October 16, 1989 (“Auto/Oil
Agreement”), to coordinate research that would help develop a fuel composition that was both
economical and low-emissions. (CX 4001 at 002, 026; CX 7041 (Alley, Dep. at 23)).

13.  Theobjective of the Auto/Oil agreement was to plan and carry out “research and tests
designed to measure and evaluate automobile emissions and the potential improvements in air
quality achievable through use of reformulated gasolines.” (CX 4001 at 003). The data generated
from this research and testing was to be provided to “state regulators in their efforts to reduce total

emissions from motor vehicles.” (CX 4001 at 002).



2. The Western States Petrolenm Association

14.  The major California refiners were also members of the Western States Petroleum
Association generally known as WSPA. (See, e.g., Clossey, Tr. 5381-82; Segal, Tr. 5655 (ARCO
participation in WSPA); Lieder, Tr. 4674-78 (Shell); Kulakowski, Tr. 4642 (Texaco); Eizember, Tr.
3216 (Exxon); Gyorfi, Tr. 5274-75 (Chevron)). Unocal also participated in WSPA as a member.
(Jessup, Tr. 1477; Lamb, Tr. 1927-28; see also Kulakowksi, Tr. 4493).

15.  WSPA is a trade organization representing oil producers as well as oil refiners and
marketers in five western United States. (CX 7059 (Moyer, Dep. at 10)). Its primary mission is to
represent the interests of the members ““ doing business in the Western states in political-—or actually
regulatory and advocacy affairs.” (CX 7070 (Wang, Dep. at 10-11); CX 7059 (Moyer, Dep. at 10-
11)). WSPA provided a common forum for its members to advance common industry positions with
CARB, the board itself, the executive and top management of the agency, as well as the staff.
(CX 7059 (Moyer, Dep. at 11)).

D. A Description of the Witnesses

1. Witnesses Called Live at Trial

16. Banducci, Ronald (Shell): Ronald J. Banducci testified on November 18, 2004.
(Banducci, Tr. 3417). Mr. Banducci is a retired employee from Shell Oil Company. (Banducci, Tr.
3418-19). During his career with Shell, Mr. Banducci held various positions, including Refinery
Manager of Shell's Martinez California refinery, Vice President and General Manager of
Manufacturing Qil, and President and CEO of the Shell Martinez Refining Company. (Banducci,

Tr. 3419-23).



17.  Beach, Roger (Unocal): Roger C. Beach testified on November 2, 2004. (Beach,
Tr. 1649). Before retiring on January 1, 2001, Mr. Beach worked for Unocal for 40 years. (Beach,
Tr. 1735). During that time, Mr. Beach held various positions, including President of Unocal’s
Refining and Marketing Division (also known as the 76 Products Division), Chief Operating Officer,
Chief Executive Officer, and Chairman. (Beach, Tr. 1650-51, 1738). He created the Fuels Issues
Team, to be headed by Dennis Lamb of Unocal, to address fuels-related environmental regulations.
(Beach, Tr. 1748). Mr. Beach testified to Unocal’s development of a predictive model and CARB’s
rulemaking process for reformulated gasoline.

18.  Boyd,James (CARB): James Boyd testified on January 7, 2005. (Boyd, Tr. 6686).
Mr. Boyd had several state appointments over the past 40 years. (Boyd, Tr. 6687). He is currently
serving as a commissioner with the California Energy Commission. (Boyd, Tr. 6687). As the
Executive Director of CARB, Mr. Boyd oversaw the development of Phase 2 reformulated gasoline.
(Boyd, Tr. 6688). Between 1996 and the date of his trial testimony, Mr. Boyd met with Complaint
Counsel for the Federal Trade Commission five to six times. (Boyd, Tr. 6891). He cooperated with
the government in bringing this case against Unocal (Boyd, Tr. 6893-94), appeared and testified
without a subpoena (Boyd, Tr. 6893), and understood that it would be bad for the government’s case
if CARB had no expectation that Unocal would bring a patent application to its attention during the
Phase 2 RFG rulemaking proceedings. (Boyd, Tr. 6894-95). He testified to CARB’s adoption of
the reformulated gasoline standards at issue in this litigation. Mr. Boyd’s bias was shown through
impeachment with prior testimony that showed in 1996, he did not think that Unocal deceived

CARB, misled CARB, or acted unfairly. (Boyd, Tr. 6824-30).

10



19. Burns, Vaughn (DaimlerChrysler): Vaughn R. Bumns testified on November 9,
2004. (Burns, Tr. 2407). Mr. Burns is a senior manager of mobile emissions in the environmental
regulatory department of DaimlerChrysler, formerly Chrysler. (Burns, Tr. 2407-08). He represented
Chrysler in the Auto/Qil program. (Burns, Tr. 2409).

20.  Clossey, Timothy (ARCO): Timothy John Clossey testified on December 10 and
13,2004. (Clossey, Tr. 5324, 5539). Mr. Clossey worked for ARCO from 1980 to 2000 in various
engineering and supervisory positions. (Clossey, Tr. 5325-26). During that time, he gained
experience in the refining business, including blending gasoline, running and designing operating
units, and the logistics of transporting fuel. (Clossey, Tr. 5341). During the development of the
Phase 2 reformulated gasoline regulations, Mr. Clossey was manager of the Clean Fuels Task Force
at ARCO’s Engineering and Technology Center. (Clossey, Tr. 5328). The Clean Fuels Task Force
was a handpicked group of scientists and engineers tasked with the mission of proving that ARCO’s
reformulated gasoline was fully competitive with M85 in regards to emissions and cost. (Clossey,
Tr. 5332-33, 5338). As manager of the Clean Fuels Task Force, Mr. Clossey learned about the
CARB rulemaking process. (Clossey, Tr. 5334). Mr. Clossey was ARCO/BP’s corporate designee
on subpoena topic 7 and also on topic 10 for the Phase 2 regulatory period:

7. Any decision you made with respect to whether or not you should attempt to
avoid the numerical property limitations set forth in the claims of any of
Unocal’s gasoline patents, including without limitation the dates upon which
such decisions were made, the basis for such decisions and any agreements
relating to such decisions.

10.  Yourattempts to influence CARB’s actions relating to reformulated gasoline,

including without limitation the identity of each person or organization
contacted by you as part of that effort.
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(RX 451; Clossey, Tr. 5460-61, 5480-82). Mr. Clossey’s bias and lack of credibility were
demonstrated through his evasive testimony. (See, e.g., Clossey, Tr. 5522-23 (regarding ARCO’S
efforts to have CARB adopt regulations essentially identical to EC-X), 5560 (regarding ARCO’s
lobbying efforts)).

21. Courtis, John (CARB): John Courtis testified on December 14, 2004. (Courtis, Tr.
5713). Mr. Courtis was the CARB staff air pollution specialist at the time of the Phase 2
rulemaking, promoted after the rulemaking to manager of the fuels section. (Courtis, Tr. 5716-17).
He reported to Dean Simeroth who in turn reported to Peter Venturini. (Courtis, Tr. 5717). Mr.
Courtis was coauthor of the Staff Report, CX 52, the Technical Support Document, CX 5, and the
Final Statement of Reasons, CX 10. (Courtis, Tr. 5719-20). Mr. Courtis’ bias and lack of credibility
was shown through repeated impeachment on several key issues. His prior testimony shows that he
never communicated to Unocal that he felt deceived. (Courtis, Tr. 5784-85). It also shows that by
1996, CARB had continued to analyze the cost of its Phase 2 regulations (Courtis, Tr. 5889-91), but
did not evaluate the value of the Unocal patent. (Courtis, Tr. 5891). Mr. Courtis was also
impeached when he claimed that he could say which of the factors including the Unocal data and
Toyota data were most important in making the TS50 recommendation. (Courtis, Tr. 5918-19). In
fact, in prior testimony, Mr. Courtis said “I cannot say which one was most important.” (Courtis,
Tr. 5918-19). Mr. Courtis claimed to have analyzed the Unocal data and that he did so before
November of 1991, but his prior testimony was that he did not personally analyze the data and would
have to speculate as to whether it had been provided before November of 1991. (Courtis, Tr. 5940-

43).

12



22. Croudace, Michael (Unocal): Michael Croudace testified on October 21, 2004.
(Croudace, Tr. 420). Dr. Croudace was a scientist at Unocal and is a co-inventor, with Dr. Peter
Jessup, of the inventions claimed in the Unocal patents at issue in this matter. (Croudace, Tr. 423,
429). Dr. Croudace was Unocal’s representative at WSPA during the evaluation and research of
potential regulations. (Croudace, Tr. 603-07). During his time at Unocal, his work also included
lobbying CARB on behalf of the company. (Croudace, Tr. 608-12). He currently works for the
Petroleum Analyzer Company selling and developing equipment for analyzing gasoline. (Croudace,
Tr. 579-80).

23.  Cunningham, Robert (Turner Mason): Robert E. Cunningham testified on
November 29 and 30, 2004. (Cunningham, Tr. 4110, 4266). In the summer of 1995, Mr.
Cunningham was retained by the Morgan & Finnegan law firm to work on the Unocal ’393 and 126
patents on behalf of major oil refiners engaged in legal proceedings. (Cunningham, Tr. 4267-68).
He also worked for the Akin Gump law firm in those legal proceedings. (Cunningham, Tr. 4267-68).
Mr. Cunningham has previously said that the 393 patent and 126 patent are invalid. (Cunningham,
Tr. 4269-70). He testified that he thought the Unocal inventors, in essence, stole the claims,
primarily from CARB, but that Unocal also took its claims on RVP from Toyota, T90 from Auto/Oil,
T10 and octane from ASTM, olefins from CARB, and some from his own work on behalf of
Auto/Oil. (Cunningham, Tr. 4270-73). Mr. Cunningham is a senior vice president at Turner, Mason
& Company. (Cunningham, Tr. 4112). He shares in Turner Mason profits and by August of 2003,
Turner Mason had received about $3% million for its work with the Unocal patents. (Cunningham,
Tr. 4268). He also charged for his time as a testifying witness at the FTC trial. (Cunningham, Tr.

4268). In preparation for his examination in the FTC matter, Mr. Cunningham met with complaint

13



counsel lawyers and Mr. Bart Verdirame, a partner at Morgan & Finnegan that has been working
with him on the Unocal matters on refiners’ behalf. (Cunningham, Tr. 4274). Mr. Cunningham’s
bias and lack of credibility were demonstrated by his attempt testify as a fact witness when refiners
paid millions of dollars to his firm to represent them in the underlying patent litigation, that he
receives a share of the firm profits, and that he was billing his time in the Federal Trade Commission
case. (Cunningham, Tr. 4267-68). Mr. Cunningham was repeatedly impeached regarding numerous
important matters. (E.g., Cunningham, Tr. 4269-74 (demonstrating that he held bias against the
Unocal patents), 4294-95 (demonstrating that he combined Unocal’s information with Chevron’s
during his cost study), 4304-05 (demonstrating that he never asked individual refiners for cost
information), 4315-16 (demonstrating that he in fact knew ARCO licensed its MTBE process
patents), 4358-59 (demonstrating that he in fact knew the preamble language of all five Unocal
patents)).

24. Derr, Kenneth (ChevronTexaco): Kenneth T. Derr testified on December 8, 2004,
(Derr, Tr. 5090). Prior to retiring, Mr. Derr was Chairman of the Board and Chief Executive Officer
of Chevron Corporation, now ChevronTexaco, for 11 years. (Derr, Tr. 5092). He was involved in
the formation of the Auto/Oil group. (Derr, Tr. 5125-26). Mr. Derr testified to his knowledge of the
Unocal patents at issue in this litigation. Mr. Derr’s bias and lack of credibility were demonstrated
after a protracted attempt by Complaint Counsel to introduce an irrelevant personal opinion of Mr.
Derr regarding the ethics of Unocal's conduct. (Derr, Tr. 5098-5112, 5514-15). Even though he
eventually provided his personal opinion, Mr. Derr later admitted that people should be able to count
on agreements such as the Auto/Oil agreement (Derr, Tr. 5138-39), and in giving his opinion, had

absolutely no knowledge of any provisions contained in the Auto/QOil agreement. (Derr. 5140). Also
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despite his personal opinion of Unocal’s conduct, Mr. Derr did not recall if he knew when the
Unocal inventors had done their study. (Derr, Tr. 5153-54). Through correspondence with Unocal,
Mr. Derr was informed that the inventors’ work was wholly independent, but Mr. Derr did not
respond to tell Unocal that such a statement was wrong. (CX 374; Derr, Tr. 5167-68). Finally,
during his testimony, Mr. Derr admitted that he would like Unocal to lose this case (Derr, Tr. 5137).

25.  Doherty, Helen (Sunoco): Helen Doherty testified on November 15, 2004.
(Doherty, Tr. 2791). Ms. Doherty is the Manager of Products and Environmental at Sunoco.
(Doherty, Tr. 2792). She represented Sunoco on Auto/Qil’s Research Program Committee and
Speciation Committee. (Doherty, Tr. 2793). Asamember of the Research Program Committee, Ms.

Doherty attended Unocal’s September 26, 1991 presentation to Auto/Oil. (Doherty, Tr. 2797). N

- (Doherty,

Tr. 2916-17, in camera).

26.  Dowling, Barron (Tesoro): Barron Dowling testified on November 22, 2004.
(Dowling, Tr. 3672). Mr. Dowling is managing attorney for Tesoro Corporation, a petroleum
refining and marketing company. (Dowling, Tr. 3673). As such, he is the primary legal
representative for Tesoro’s acquisitions and divestitures. (Dowling, Tr. 3673). Mr. Dowling also
handles the legal affairs for Tesoro’s supply and distribution group. (Dowling, Tr. 3673-74). Mr.
Dowling testified to Tesoro’s expansion into California and license agreement with Unocal regarding
the reformulated gasoline patents.

27.  Eizember, Thomas (Exxon/ExxonMobil): Thomas Richard Eizember testified on

November 16-18, 2004. (Eizember, Tr. 3092). Mr. Eizember, an ExxonMobil employee for over
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28 years, is currently Senior Business Planner. (Eizember, Tr. 3094-95). He followed the

development of the CARB Phase 2 regulations on behalf of Exxon. (Eizember, Tr. 3098-99). Mr.

Eizember was also associated with Exxon’s CARB Phase 3 project. (Eizember, Tr. 3098-99). He

was ExxonMobil’s Rule 3.33 designee on several topics, including topics 4, 6, 7, 8 and 10-13:

4.

10.

11.

Whether the gasoline refined, produced and/or sold by you falls within the
numerical property ranges set forth in the claims of Unocal’s gasoline
patents.

Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not fall
within the numerical property ranges set forth in the claims of Unocal’s *393
’567, ’866, *126 and ’521 patents, including without limitation:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;

e. Documents reflecting such changes or potential changes.

Any decision you made with respect whether or not you should attempt to
avoid the numerical property limitations set forth in the claims of any of
Unocal’s gasoline patents, including without limitation the dates upon which
such decisions were made, the basis for such decisions and any agreements
relating to such decisions.

The date when you first learned of any patent or pending patent application
relating to reformulated gasoline.

Your attempts to influence CARB’s actions relating to reformulated gasoline,
including without limitation the identity of each person or organization
contacted by you as part of that effort.

Any proposals which were made to CARB, or which you considered making
to CARB, to change CARB’s reformulated gasolines regulations to make it
easier for you to avoid the numerical property ranges set forth in the claims
of Unocal’s gasoline patents.
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12.

13.

Any communications between you and CARB related to Unocal’s gasoline
patents.

Every disclosure you have ever made to CARB regarding a patent application
owned or controlled by you.

(RX 142; Eizember, Tr. 3223, 3247-48, 3251-52, 3273, 3395-96, 3568).

28.  Engibous, William (ChevronTexaco): William Russell Engibous testified on

November 23, 2004. (Engibous, Tr. 3884). Mr. Engibous has been with Chevron for over 25 years

and is currently Manager of the Supply Optimization Group for the United States West Coast.

(Engibous, Tr. 3884-85). Pursuant to Rule 3.33(c), Mr. Engibous was Chevron’s designee for topics

1 through 6 of the deposition notice:

1.

Any changes you made in your refineries to meet the CARB specifications
for T-50.

The alternative technologies that would enable you or others to refine,
produce and supply CARB-compliant “summer-time” RFG for sale in
California at comparable or lower cost, and comparable or higher
effectiveness, without practicing Unocal’s patented technology.

Whether the gasoline refined, produced and /or sold by you infringes any of
Unocal’s gasoline patents.

Whether the gasoline refined, produced and/or sold by you falls within the
numerical property ranges set forth in the claims of Unocal’s gasoline patents.

Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not infringe
the claims of Unocal’s *393, *567, *866, 126 and ’521 patents, including
without limitation:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;
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€. Documents reflecting such changes or potential changes.

6. Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not fall
within the numerical property ranges set forth in the claims of Unocal’s *393,
’567, ’866, 126 and ’521 patents, including without limitation:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;

€. Documents reflecting such changes or potential changes.

(RX 105; Engibous, Tr. 3926-27). Mr. Engibous’ bias and lack of credibility was shown through

repeated impeachment, including among other things, that {_
I | (Encibous, Tr. 4042-43,4068-69, in camera). He

was also impeached with prior testimony that showed that neither the El Segundo refinery nor the
Richmond refinery made any changes solely to meet the T50 specification. (Engibous, Tr. 3929-33).

29.  Fletcher, Robert (CARB): Robert D. Fletcher testified on December 21, 2004 and
January 11, 2005. (Fletcher, Tr. 6437). Mr. Fletcher started at CARB in July 1975 and is currently
Chief of the Planning and Technical Support Division. (Fletcher, Tr. 6438, 6440). During the Phase
2 rulemaking process, he was the Manager of the Fuels Section. (Fletcher, Tr. 6439-40). In that
role, Mr. Fletcher did the technical analysis for the development of Phase 2 regulations, which meant
that he reviewed the staff’s work, took part in writing the Staff Report, and also wrote elements of
the Technical Support Document. (Fletcher, Tr. 6442). He reported to Dean Simeroth during the

process and acted as a conduit between his staff and CARB management (Dean Simeroth, Peter
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Venturini, Jim Boyd, Mike Schieble, and Bill Sylte). (Fletcher, Tr. 6443-44). He had no
involvement with Phase 1 or Phase 3. (Fletcher, Tr. 6440).

30. Gyorfi, Lance (Chevron): Lance Alfred Gyorfi testified on December 8, 2004.
(Gyorfi, Tr. 5202). Prior to retiring in 2002, Mr. Gyorfi worked for Chevron for 32 years. (Gyorfi,
Tr. 5202-03). Mr. Gyorfi testified as Chevron’s corporate representative on several topics of the
subpoena to Chevron U.S.A., including topics 7-9:

7. Any decision you made with respect whether or not you should attempt to
avoid the numerical property limitations set forth in the claims of any of
Unocal’s gasoline patents, including without limitation the dates upon which
such decisions were made, the basis for such decisions and any agreements

relating to such decisions.

8. The date when you first learned of any patent or pending patent application
relating to reformulated gasoline.

9. The changes you would have made in your capital investment and refinery
reconfiguration decisions to avoid and/or minimize potential infringement of
Unocal’s patents, had you known of Unocal’s pending patent rights before
you actually learned of them.

(RX 294 at 003-004; Gyorfi, Tr. 5262, 5258, 5288). Mr. Gyorfi’s bias was shown through repeated
impeachment that showed Chevron took no action before late 1996 to avoid the numerical claims

of the Unocal patents. (Gyorfi, Tr. 5263-64, 5282-83, 5294-95).
31.  Hepper, Jeffrey (Vitol): Jeffrey K. Hepper testified on November 23, 2004.
Hepper, Tr. 3939). Mr. Hepper is Vice President of Vitol S.A., Inc. and a director of the Vitol group
of companies. (Hepper, Tr. 3939-40). Vitol, primarily an oil trading company, sells gasoline in most

of the major markets in the world. (Hepper, Tr. 3939-41). Mr. Hepper’s primary responsibilities

include overseeing the refining business and oil trading in the Americas. (Hepper, Tr. 3940). {.
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Y : (1:cpper, Tr. 4071-

78, in camera).

32.  Hoffman, Michael (ARCO/BP): Michael P. Hoffman testified on December 7,
2004. (Hoffman, Tr. 4866). Mr. Hoffman is the group vice president of BP’s refining system.
(Hoffman, Tr. 4867). Prior to BP’s acquisition of ARCO in 2000, he was employed by ARCO.

(Hoffman, Tr. 4867). Mr. Hoffman was refinery manager of ARCO’s Carson, California refinery

from January 1998 to January 2002. (Hoffman, Tr. 4869). { | GGG
. (tioffman, Tr. 5070-71, in

camera).

33.  Ingham, Michael (Chevron): Michael C. Ingham testified on November 10, 2004.
(Ingham, Tr. 2590). Mr. Ingham is the Manager of State Fuels Regulations for the ChevronTexaco
Products Company. (Ingham, Tr.2591). He holds a bachelor’s, a master’s and a Ph.D. in Chemical
engineering, and first began working at Chevron in 1981. (Ingham, Tr. 2592). As Manager of the
Transportation Fuels Performance Unit at Chevron Research and Technology Company from 1990-
96, Mr. Ingham managed two research teams at Chevron. (Ingham, Tr. 2593-94). One team
provided research to the Chevron USA product engineering department, and the other undertook
vehicle emissions test programs to support the Chevron USA strategic planning and business
evaluation group. (Ingham, Tr. 2593). This role also required Mr. Ingham to assume Chevron’s
responsibilities with the Auto/Oil group. (Ingham, Tr. 2594). He began attending Auto/Oil Research
Program Committee meetings in 1990, and in the third quarter of that year became Chevron’s

representative to the committee. (Ingham, Tr. 2594). Mr. Ingham testified as Chevron’s corporate
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representative on a number of subjects under the subpoena to Chevron U.S.A., including the

following:

12.  Any communications between you and CARB related to Unocal’s gasoline
patents.

(Ingham, Tr. 2727-29; RX 105).

34. Jessup, Peter (Unocal): Peter Jessup testified on October 28-29 and November 1,
2004. (Jessup, Tr. 1151, 1280, 1467). Dr. Jessup holds a Ph.D. in organic chemistry and works as
a scientist at Unocal. (Jessup Tr., 1154). His responsibilities have included the development and
implementation of models for use in blending various gasolines—i.e., racing and motor
gasolines—as well as lab work involving both hands-on gasoline blending and analytical work, for
example with statistical methods in data work. (Jessup, Tr. 1154, 1468-69). He is familiar with
Unocal’s motor gasoline blending capabilities from the late 1980s to 1997, and also of the blending
capabilities of other refiners outside of Unocal. (Jessup, Tr. 1470-72). Dr. Jessup is a named
inventor on 35 to 40 patents, and he was the co-inventor, with Dr. Michael Croudace, of the
inventions claimed by the Unocal patents at issue in this matter. (Jessup, Tr. 1472; RX 793). He
is bound by a Patent and Secrecy Agreement that bars him from disclosing patent applications and
other Unocal secrets except under certain specified circumstances. (Jessup, Tr. 1473-74; CX 450).
During the time of the Phase 2 rulemaking, Dr. Jessup presented the results of Unocal’s independent
research into cleaner-burning automotive gasolines to CARB, Auto/Oil, the EPA, and WSPA.
(Jessup, Tr. 1480-81). Dr. Jessup also created and provided to CARB and WSPA the diskettes
containing some of the raw data from Unocal emissions tests. (Jessup, Tr. 1537-40, 1558-59;

CX 1246, 1247).
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35. Kenny, Michael (CARB): Michael P. Kenny testified on January 6, 2005. (Kenny,
Tr. 6495). Mr. Kenny was General Counsel of CARB from January 1990 to August 1996, and
Executive Director from August 1996 to January 2003. (Kenny, Tr. 6496). As CARB’s General
Counsel, Mr. Kenny’s day-to-day duties required that he advise and counsel the CARB Board
regarding air quality issues. (Kenny, Tr. 6496). He was also obligated to ensure that the CARB
Board complied with all federal and state legal obligations. (Kenny, Tr. 6496-97). It was his further
obligation to supervise the staff that existed in the General Counsel’s office. (Kenny, Tr. 6497). As
General Counsel, Mr. Kenny was familiar with the Phase 2 reformulated gasoline rulemaking.
(Kenny, Tr. 6497). Mr. Kenny was involved in the rulemaking proceedings as the General Counsel:
He reviewed the documents and the proposals that were put forth; and was involved in the board
meeting at which the Board approved the Phase 2 regulations. (Kenny, Tr. 6497). Mr. Kenny also
reviewed the documents after the board meeting and also prior to their actual adopfion by the
executive officer. (Kenny, Tr. 6497). As the Executive Officer, Mr. Kenny was the lead staff
person, having been appointed by the board to supervise the staff and also to make regulatory
proposals to the board. (Kenny, Tr. 6497-98). In that capacity, he was also responsible for
management of the staff and budget. (Kenny, Tr. 6498). Mr. Kenny had these duties at the time of
the Phase 3 rulemaking. (Kenny, Tr. 6497-98). Mr. Kenny’s testimony reflected bias and lack of
credibility through evasiveness. (Kenny, Tr. 6643-45 (regarding CARB’s rulemaking record)).
After asserting deliberative process privilege, but being ordered to answer, Mr. Kenny then asserted
an inability to recall the substance of the conversation over which he asserted privilege. (Kenny, Tr.

6679-70).
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36. Kiskis, Ronald (Chevron): Dr. Ronald C. Kiskis testified on November 23, 2004.
(Kiskis, Tr. 2462). Dr. Kiskis currently works for ChevronTexaco as the president of Chevron
Oronite Company, a wholly-owned, specialty chemical subsidiary. (Kiskis, Tr. 3815-16). He was
Chevron’s representative and a co-chair to the Auto/Oil group’s Research Program Committee from
late July 1989 through mid-1990. (Kiskis, Tr. 3818-19).

37.  Klein, Harvey (Shell): Dr. Harvey Klein testified on November 9, 2004. (Klein, Tr.
2462). Prior to retiring in 1992, Dr. Klein worked for Shell Development Company for 20 years.
(Klein, Tr. 2463). He held numerous positions at Shell, including director of refining and marketing
research and development. (Klein, Tr. 2464). As director of refining and marketing, Dr. Klein’s
duties required that he oversee research and development for oil processes and oil products,
including gasoline. (Klein, Tr. 2464). Dr. Klein participated in the Auto/Oil group on behalf of
Shell, and was Shell’s representative on the Auto/Oil Research Program Committee for
approximately 2 years. (Klein, Tr. 2465, 2469). He was present at the September 1991 Auto/Qil
meeting at which Unocal made a presentation regarding its reformulated gasoline research. (Klein,
Tr. 2476). Dr. Klein testified to his work with the Auto/Qil group and the relationship between the
Auto/Oil group and Unocal’s reformulated gasoline patents.

38.  Kulakowski, J. Michael (Unocal/Texaco/Shell): James Michael (“Mike”)
Kulakowski testified on November 30 and December 1, 2004. (Kulakowski, Tr. 4389, 4465). Mr.
Kulakowski has worked for Shell Oil Company since 2000 and was so employed at the time he
testified in this FTC proceeding. (Kulakowski, Tr. 4390, 4407, 4566-67). He was an employee of
Unocal from 1982 to 1993, an employee of Texaco from 1993 to 1998, and an employee of Equiva

(anow-defunct joint venture between Texaco and Shell) from 1998 to 2000. (Kulakowski, Tr. 4390-
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91, 4407). From 1991 to 1993, Mr. Kulakowski was in a regulatory group at Unocal in which his
duties consisted of influencing gasoline and diesel regulations as they applied to air quality.
(Kulakowski, Tr. 4393). His supervisor was Dennis Lamb. (Kulakowski, Tr. 4393). Mr.
Kulakowski’s work with Mr. Lamb indicated that Mr. Lamb is a very honest and truthful person.
(Kulakowski, Tr. 4566). Mr. Kulakowski’s responsibilities included representing Unocal’s interests
before the California Air Resources Board with regard to the Phase 2 regulations and rulemaking.
(Kulakowski, Tr. 4394-95). Mr. Kulakowski was impeached on several key points during his
testimony. For example, Complaint Counsel completed Mr. Kulakowski’s direct examination by
eliciting testimony that he thought Mr. Lamb could be “sneaky,” but in his prior testimony, Mr.
Kulakowski said of Mr. Lamb that “he’s a very honest and truthful person.” (Kulakowski, Tr. 4563,
4565-66). Another example is that Mr. Kulakowski testified he did not know of Dr. Jessup’s efforts
to obtain a patent until the latter half of 1991. (Kulakowski, Tr. 4507-08). He was impeached with
investigational hearing testimony that he in fact knew of the patent application in late 1990 or early
1991. (Kulakowski, Tr. 4572-73). He was also impeached with prior testimony that demonstrated
it was not a Unocal priority to show CARB the importance of T50 at the June 20, 1991 meeting.
(Kulakowski, Tr. 4599-4600). Moreover, he was impeached with prior testimony that shows he did
not recall providing any royalty information to Turner Mason for its cost study, and prior testimony
showing that Texaco did not invest huge sums of money to meet the CARB regulations.
(Kulakowski, Tr. 4624-25, 4653-54).

39. Lamb, Dennis (Unocal): Dennis W. Lamb testified on November 2-4 and 8-9,2004.
(Lamb, Tr. 1794, 2202). Prior to retiring in 2001, Mr. Lamb worked for Unocal for nearly 35 years.

(Lamb, Tr. 2158). Mr. Lamb did not have a technical background, but rather has an educational
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background in business administration and political science. (Lamb, Tr.2161). He spent the first
25 years of his career with Unocal in the marketing department. (Lamb, Tr. 2158). From mid-1989
until mid-1997, Mr. Lamb served as Unocal’s primary contact with CARB. (Lamb, Tr. 2164). As
Unocal’s primary contact with CARB during this time period, Mr. Lamb viewed his role as one of
advocating Unocal’s interests with CARB. (Lamb, Tr. 2164). Over the years he engaged in a wide
variety of formal and informal communications with CARB staff and board members. (Lamb, Tr.
2164-65). In addition to written letters, these communications included oral comments at hearings,
participation in public workshops, and one-on-one private consultations with Board members and
private communications with CARB staff. (Lamb, Tr. 2164-65).

40.  Lane,Barry (Unocal): William Barry Lane testified on November 16,2004, (Lane,
Tr. 3021). Mr. Lane has been the Manager of Public Relations at Unocal for the past 24 years.
(Lane, Tr. 3022). Since 1995, he has had the responsibility for corporate communications to the
public regarding Unocal’s reformulated gasoline patents. (Lane, Tr. 3022).

41. Lieder, Charles (Shell/Equilon): Charles Lieder testified on December 2, 2004.
(Lieder, Tr. 4670). Dr. Lieder holds a bachelor’s degree and a Ph.D. in chemistry. (Lieder, Tr.
4670). He joined Shell in 1974 and currently advises and teaches at Shell’s refineries in America
as a Fuels Blending Technical Adviser for Shell Oil United States. (Lieder, Tr. 4671-72). Dr. Lieder
testified as the corporate representative on topic numbers 10-12 and 18 of the subpoena to Shell:

10.  Yourattempts to influence CARB’s actions relating to reformulated gasoline,
including without limitation the identity of each person or organization
contacted by you as part of that effort.

11.  Anyproposals which were made to CARB, or which you considered making
to CARB, to change CARB’s reformulated gasolines regulations to make it
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easier for you to avoid the numerical property ranges set forth in the claims
of Unocal’s gasoline patents.

12.  Any communications between you and CARB related to Unocal’s gasoline
patents.

18.  Any agreement, understanding, or rule pursuant to which any data or
information presented to WSPA ceased to be owned by its owner upon
presentation to WSPA.

(RX 351; Lieder, Tr. 4807-08, in camera).

42.  Miller, John Wayne (Unocal): John Wayne Miller testified on October 29, 2004.
(Miller, Tr. 1345). Dr. Miller worked for Unocal from the mid-1970s to 1995, for Sunoco from 1995
to 2000, and then for the University of California at Riverside from 2000 to the present. (Miller, Tr.
1345-46, 3349). Drs. Jessup and Croudace reported to Dr. William Mallett, who in turn reported to
Dr. Miller. (Miller, Tr. 1348-49). Dr. Miller supervised Drs. Jessup and Croudace in a personnel
sense, but they determined their own technical work and undertook that work. (Miller, Tr. 1351).
In June of 2002, Dr. Miller had a number of contracts with the California Air Resource Board,
including 3 grants initiated in the stationary source division and grants in CARB’s research division
and mobile source operating division. (Miller, Tr. 1430-31). Dr. Miller has also contracted with
Dean Simeroth and Steve Brisby of CARB. (Miller, Tr. 1431-32). Dr. Miller also received more
than $1 million in grants and contracts from Chevron. (Miller, Tr. 1432).

43, Pahl, Robert (Phillips/ConocoPhillips): Robert Harold Pahl testified on November
10, 2004. (Pahl, Tr. 2762). Dr. Pahl is a former employee of both ConocoPhillips and Phillips
Petroleum Company. (Pahl, Tr. 2763). He was the Phillips Petroleum representative to Auto/Oil’s

Research Program Committee, and was chairman of the fuels blending subcommittee. (Pahl, Tr.

2764-65). Dr. Pahl participated in all of the fuels blending subcommittee meetings and almost all
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of the Research Program Committee meetings, including one in which Unocal presented its
emissions research on September 26, 1991. (Pahl, Tr. 2766, 2768).

44.  Segal, Jack (ARCO/Amoco/BP): Jack S. Segal testified on December 13, 2004.
(Segal, Tr. 5590). Mr. Segal was employed by ARCO (and its predecessor companies) from 1967
until his retirement in 2000. (Segal, Tr. 5591-92). He became an employee of BP when ARCO was
merged into BP in April of 2000. (Segal, Tr. 5592). During the adoption of the Phase 2 RFG
regulations, Mr. Segal worked in ARCO’s fuels department as Director of Industry Liaison (Segal,
Tr. 5593), which required that he interface with CARB and other regulatory agencies. (Segal, Tr.
5681-5682). Mr. Segal was ARCO’s representative to Auto/Oil on the Research Program
Committee. (Segal, Tr. 5596). He reported to Timothy Clossey throughout 1991 and 1992. (Segal,
Tr. 5594). Mr. Segal was designated to testify on behalf of BP West Coast Products and its former
companies, including AMOCO and ARCO on topic number 8 listed on RX 410. (Segal, Tr.
5661-5664). Topic number 8 specifically includes the date when BP West Coast Products and its
predecessor companies first learned of any patent or pending patent application relating to
reformulated gasoline. (RX 410 at 004).

45. Simeroth, Dean (CARB): Dean Simeroth testified on January 18,2005. (Simeroth,
Tr. 7460). Mr. Simeroth is and has been the Chief of the Criteria Pollutants Branch in the Stationary
Source Division of CARB since October of 1987, reporting directly to Peter Venturini. (Simeroth,
Tr. 7460-61).

46.  Simonson, Robert (Exxon/Valero): Robert Simonson testified on December 15,
2004. (Simonson, Tr. 5967). Mr. Simonson is Senior Manager of Products Optimization for the

Valero refinery in Benicia, California. (Simonson, Tr. 5967-68). Mr. Simonson was previously
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employed by Exxon Corporation and ExxonMobil at the Benicia refinery. (Simonson, Tr. 5969).

He remained in Benicia when Exxon sold the refinery to Valero in mid-May of 2000. (Simonson,

Tr. 5968-69). Mr. Simonson was also involved in the CARB regulatory processes on Exxon’s

behalf. (Simonson, Tr. 5989-90). He testified as Valero’s corporate representative on topics 1-7 and

9-12 of the subpoena to Valero Energy Corporation:

1.

Any changes you made in your refineries to meet the CARB specifications
for T-50.

The alternative technologies that would enable you or others to refiner,
produce and supply CARB-compliant “summer-time” RFG for sale in
California at comparable or lower cost, and comparable or higher
effectiveness, without practicing Unocal’s patented technology.

Whether the gasoline refined, produced and/or sold by you infringes any of
Unocal’s gasoline patents.

Whether the gasoline refiner, produced and/or sold by you falls within the
numerical property ranges set forth in the claims of Unocal’s gasoline patents.

Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not infringe
the claims of Unocal’s *393, ’567, *866, *126 and ’521 patents, including
without limitation:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;

€. Documents reflecting such changes or potential changes.

Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not fall
within the numerical property ranges set forth in the claims of Unocal’s *393,
’567, ’866, ’126 and 521 patents, including without limitation:

a. The cost of any changes or potential changes;

28



10.

11.

12.

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;

e. Documents reflecting such changes or potential changes.

Any decision you made with respect [sic, to] whether or not you should
attempt to avoid the numerical property limitations set forth in the claims of
any of Unocal’s gasoline patents, including without limitation the dates upon
which such decisions were made, the basis for such decisions and any
agreements relating to such decisions.

The changes you would have made in your capital investment and refinery
reconfiguration decisions to avoid and/or minimize potential infringement of
Unocal’s patents, had you known of Unocal’s pending patent rights before
you actually learned of them.

Your attempts to influence CARB’s actions relating to reformulated gasoline,
including without limitation the identity of each person or organization
contacted by you as part of that effort.

Any proposals which were made to CARB, or which you considered making
to CARB, to change CARB’s reformulated gasolines regulations to make it
easier for you to avoid the numerical property ranges set forth in the claims
of Unocal’s gasoline patents.

Any communications between you and CARB related to Unocal’s gasoline
patents.

(RX 275; see also Simonson, Tr. 6071-72, in camera). Mr. Simonson was impeached with his prior

testimony that shows { |

B (Simonson, Tr. 6056-57, 6060-62, in camera).

47.  Strathman, Charles (Unocal): Charles Strathman testified on November 22, 2004.

(Strathman, Tr. 3602). Prior to retiring, Mr. Strathman spent 24 years with Unocal, eventually rising
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to the position of Chief Legal Officer. (Strathman, Tr. 3602-03). Starting in 1995, as Deputy
General Counsel, Mr. Strathman worked on Unocal’s RFG patent litigation. (Strathman, Tr. 3606-
08). He is currently on contract with Unocal primarily to supervise this FTC litigation. (Strathman,
Tr. 3602).

48. Venturini, Peter (CARB): Peter Venturini testified on October 19, 20 and 26, 2004.
(Venturini, Tr. 80, 224, 681). Mr. Venturini was the Stationary Source Division Chief for CARB
in 1991, and holds that position to this day. (Venturini, Tr. 81, 84). In that position, he is in charge
of developing regulations to reduce the air pollution problem in California. (Venturini, Tr. 83-84).
In his position, he was responsible for reviewing and approving the Phase 2 Staff Report (Venturini,
Tr. 86-87); the Phase 2 Technical Support document (Venturini, Tr. 90); the Staff Report for
amending the Phase 2 regulations to include a predictive model (Venturini, Tr. 94-95); the Phase 3
proposed regulations (Venturini, Tr. 92); and other rulemaking documents. (Venturini, Tr. 93-96).
CARB previously designated Mr. Venturini to testify about all facts and documents that evidence
or reflect that Unocal committed fraud upon the California Air Resources Board and/or the
California Air Resources Board staff before, during or after the adoption of CARB’s Phase 2
rulemaking on reformulated gasoline in 1991. (Venturini, Tr. 784-86). Mr. Venturini also testified
about the actions that CARB staff and/or CARB would or would not have takenin 1991, 1992, 1993,
and 1994 if the acts identified had not occurred. (Venturini, Tr. 785-86). At times during his
cross-examination at the FTC hearing, Mr. Venturini was evasive. (Venturini, Tr. 803-05). Mr.
Venturini’s bias and lack of credibility was shown through repeated impeachment. (£.g., Venturini,

Tr. 3332-33, 717-18, 816-18).
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49.  Wirzbicki, Gregory (Unocal): Gregory Francis Wirzbicki testified on October 27
and 28, 2004. (Wirzbicki, Tr. 870, 1075). Mr. Wirzbicki began working at Unocal in 1974, and has
served as Unocal’s Chief Patent Counsel since 1989. (Wirzbicki, Tr. 871-72). He participated in
the prosecution of hundreds of patent applications, and he personally prosecuted the applications for
the Unocal patents at issue in this hearing. (Wirzbicki, Tr. 872-73).

2. Witnesses Called by Designated Deposition

50.  Aguila, Jim (CARB): Jim Aguila’s July 24, 2003 deposition designations are at
CX 7040. Mr. Aguila is employed at CARB as the manager of the Substance Evaluation Section.
(CX 7040 (Aguila, Dep. at 5)). He has a Bachelor of Science in Mechanical Engineering but no
special training in accounting. (CX 7040 (Aguila, Dep. at 7-8)). As an Associate Air Resources
Engineer in Stationary Source Division during the Phase 2 Regulations, Mr. Aguila’s primary goal
was to deal with cost. (CX 7040 (Aguila, Dep. at 12-13, 16)).

51.  Alley,Starling Kessler (Unocal): Starling Kessler Alley’s June 24,2003 deposition
designations are at CX 7041. Dr. Alley is a former Unocal employee who held various research and
development positions, including Vice President of Petroleum Product and Processes. (CX 7041
(Alley, Dep. at 7-9)). He represented Unocal in the Auto/Oil program. (CX 7041 (Alley, Dep. at
10-11)).

52.  Bea, Don (Chevron): Donald Bea’s September 3, 2003 deposition designations are
at CX 7042. Mr. Bea is now retired. (CX 7042 (Bea, Dep. at 10)). Throughout the 1990’s, he was
a senior staff engineer with Chevron U.S.A.’s Strategic Planning & Business Evaluation Group.
(CX 7042 (Bea, Dep. at 16-17)). Mr. Bea was also on the WSPA fuels subcommittee. (CX 7042

(Bea, Dep. at 17)). He was involved with CARB’s Phase 2 rulemaking process, and unofficially
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himself dubbed “gasoline issues manager.” (CX 7042 (Bea, Dep. at 17-18)). Mr. Bea testified as
Chevron’s corporate representative on topic numbers 10 and 18 of the subpoena to Chevron U.S.A.
(CX 7042 (Bea, Dep. at 6)):

10.  Yourattemptsto influence CARB’s actions relating to reformulated gasoline,

including without limitation the identity of each person or organization
contacted by you as part of that effort.

18.  Any agreement, understanding, or rule pursuant to to [sic] which any data or
information presented to WSPA ceased to be owned upon presentation to
WSPA.
(RX 105 at 004).

53.  Boone, Mark (Texaco): Mark Boone’s June 24, 2003 deposition designations are
at CX 7043. From 1985-2000, Mr. Boone served as an operations planner at Shell’s Bakersfield
refinery, which involved calculating optimal performance. (CX 7043 (Boone, Dep. at 9, 14-15)).
In 2000, he became the manager at Shell’s Bakersfield refinery and was the manager at the time that
he signed the declaration. (CX 7043 (Boone, Dep. at 9, 18)). These duties included leading a short-
term planning group for the Bakersfield and Martinez refineries. (CX 7043 (Boone, Dep. at 18)).

54.  Chan,Nelson (CARB): Nelson Chan’s August 29,2003 deposition designations are
at CX 7044. Mr. Chan works for the California Air Resource Board as an Air Resources Engineer
in the Enforcement Division. (CX 7044 (Chan, Dep. at 4)). Mr. Chan was involved in the
development of the proposed Phase 2 regulations with the specific task of determining emission

reductions and benefits that would result from the proposed regulations. (CX 7044 (Chan, Dep. at

42)).
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55.  Cleary,Kevin (CARB): Kevin Cleary’s August 7, 2003 deposition designations are
at CX 7045. Mr. Cleary is an Air Resources Engineer having worked for CARB since June of 1980
with the exception of the year 1991 when he worked for the State Energy Commission. (CX 7045
(Cleary, Dep. at 4-6)). Mr. Cleary has basically done technical work needed to support regulations
and suggested control measures. (CX 7045 (Cleary, Dep. at 6)). Mr. Cleary worked at CARB on
the development of the predictive model. (CX 7045 (Cleary, Dep. at 97)). Although he was
employed at CARB at one time prior to the development of the predictive model, Mr. Cleary had left
CARB by the time of the Phase 2 rulemaking, and did not return until late 1991, and was not
involved in the development of the original Phase 2 regulations. (CX 7045 (Cleary, Dep. at 95)).

56. Grey, Gina (formerly Gina Nelhams) (WSPA): Gina Grey’s August 29, 2003
deposition designations are at CX 7046. Ms. Grey works for the Western States Petroleum
Association, known as WSPA. (CX 7046 (Grey, Dep. at 5)). She joined WSPA in January 1989.
(CX 7046 (Grey, Dep. at 6)). At the time of her deposition, her title was Manager of Fuels in the
Southwest Region. (CX 7046 (Grey, Dep. at 5)). She did a lot of work in particular with the
Downstream Committee, which supervised and received input from lower-level committees like the
Gasoline Issues Group. (CX 7046 (Grey, Dep. at 5-7)). During the time period relevant to this
matter, her name was Gina Nelhams. (CX 7046 (Grey, Dep. at 19)). Ms. Grey testified as WSPA’s
corporate representative on topic number 6 of the subpoena to WSPA, which called for testimony
on “Any proposals which were made to CARB, or which you considered making to CARB, to
change CARB’s reformulated gasoline regulations to make it easier for your members to avoid the
numerical property ranges set forth in the claims of Unocal’s gasoline patents.” (CX 7046 (Grey,

Dep. at 55-56); RX 669).
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57. Hancock, Robert (“Steve”) (Shell/Texaco): Robert Hancock’s June 27, 2003
deposition designations are at CX 7047 and his September 5, 2003 deposition designations are at
CX 7048. Mr. Hancock retired from an Equilon joint venture in 2001 as the Manager of Refinery
Products Issues (CX 7047 (Hancock, Dep. at 5)). Mr. Hancock worked as an engineer for Texaco/
Equilon from 1967 until he retired in 2001. (CX 7047 (Hancock, Dep. at 5-10)). In 1978, he took
his first supervisory position as chief process engineer at the Texaco Los Angeles refinery (CX 7047
(Hancock, Dep. at 8)), and from March 1967 until May 1998, Mr Hancock was employed by Texaco
as refinery engineer, refinery technical manager, and fuel quality/regulatory compliance manager
(RX 200A at 002). In June 1998, Mr. Hancock became the Manager Refinery Products Issues, and
his duties included fuel quality, regulatory compliance issues and intellectual property. (CX 7047
(Hancock, Dep. at 22); RX 200A at 002). In this capacity, Mr. Hancock would review blend data
from Equilon, Motiva, Texaco, and Shell refineries to determine blend qualities that may or may not
have matched the numerical claims of the *393 patent. (CX 7047 (Hancock, Dep. at 23)). Mr.
Hancock was designated to testify as to the Bakersfield and Wilmington/Los Angeles refineries on
behalf of Texaco, Shell Oil Product US and Equilon on topic numbers 1 through 9 and 13 through
16 of the subpoenas sent to refiners ChevronTexaco and Shell. (CX 7048 (Hancock, Dep. at 141-
146)). These topics relate to refinery reconfigurations, the Unocal patents and policies and practices
regarding patent applications. (RX 105).

58.  Hochhauser, Albert (Exxon/ExxonMobil): Albert M. Hochhauser’s August 28,
2003 deposition designations are at CX 7049. Mr. Hochhauser is a Senior Engineering Advisor for
ExxonMobil Research and Engineering Company. (CX 7049 (Hochhauser, Dep. at 5-6)). His

primary responsibility throughout most of his career with Exxon and ExxonMobil has been to
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conduct research in the area of fuels. (CX 7049 (Hochhauser, Dep. at 6)). Dr. Hochhauser
represented Exxon at the Auto/Qil group and participated in Auto/Oil’s research. (CX 7049
(Hochhauser, Dep. at 9-10)). He was also a member of the predictive model working group and
ExxonMobil’s representative to the Cleaner Burning Gasoline (“CBG”) Task Force of WSPA.
(CX 7049 (Hochhauser, Dep. at 41, 45)). Dr. Hochhauser testified personally and also as the
corporate representative for ExxonMobil on the topic number 18 of the subpoena to ExxonMobil,
which called for testimony on “Any agreement, understanding or . . . rule pursuant to which any data
or information presented to WSPA ceased to be owned by its owner upon presentation to WSPA.”
(CX 7049 (Hochhauser, Dep. at 54-55)).

59.  Ibergs, Victor (Ultramar/Valero): Victor Ibergs’ August 18, 2003 deposition
designations are at CX 7050. Mr. Ibergs is currently Valero’s planning manager at its Wilmington,
California refinery. (CX 7050 (Ibergs, Dep. at 7)). Before that, he was in project engineering and
process control. (CX 7050 (Ibergs, Dep. at 9)). Mr. Ibergs is familiar with the changes that Ultramar
and Valero implemented at the Wilmington refinery in order to produce fuels that complied with
CARB’s Phase 2 and Phase 3 regulations (see generally CX 7050 (Ibergs, Dep.)), as well as to avoid
the numerical property ranges of the Unocal patent. (See generally CX 7050 (Ibergs, Dep.)). He was

designated to testify for Valero on topic numbers 1 through 7 and 9 of the subpoena to Valero Energy

Corporation:
1. Any changes you made in your refineries to meet the CARB specifications
for T-50.
2. The alternative technologies that would enable you or others to refiner,

produce and supply CARB-compliant “summer-time” RFG for sale in
California at comparable or lower cost, and comparable or higher
effectiveness, without practicing Unocal’s patented technology.
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Whether the gasoline refined, produced and/or sold by you infringes any of
Unocal’s gasoline patents.

Whether the gasoline refiner, produced and/or sold by you falls within the
numerical property ranges set forth in the claims of Unocal’s gasoline patents.

Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not infringe
the claims of Unocal’s *393, *567, *866, 126 and ’521 patents, including
without limitation:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

C. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;

e. Documents reflecting such changes or potential changes.

Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not fall
within the numerical property ranges set forth in the claims of Unocal’s 393,
’567, *866, 126 and ’521 patents, including without limitation:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;

e. Documents reflecting such changes or potential changes.

Any decision you made with respect [sic, to] whether or not you should
attempt to avoid the numerical property limitations set forth in the claims of
any of Unocal’s gasoline patents, including without limitation the dates upon
which such decisions were made, the basis for such decisions and any
agreements relating to such decisions.
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9. The changes you would have made in your capital investment and refinery
reconfiguration decisions to avoid and/or minimize potential infringement of
Unocal’s patents, had you known of Unocal’s pending patent rights before
you actually learned of them.
(RX 275; CX 7050 (Ibergs, Dep. at 5)).

60.  Irion, Bruce (Shell/Equilon): Bruce Irion’s July 8, 2003 deposition designations
are at CX 7051. From 1994 to 2000, Mr. Irion was responsible for ensuring that Shell’s—for a
period, Equilon’s—Martinez refinery would be compliant with CARB and EPA reformulated
specifications. (CX 7051 (Irion, Dep. at 5, 10)). He is familiar with the *393 patent specifications
(CX 7051 (Irion, Dep. at 19-20); RX 215 at 002), and has personal knowledge of the gasoline
production operations at the Martinez refinery (CX 7051 (Irion, Dep. at 17-18)). Mr. Irion is
currently a Manager at Shell. (CX 7051 (Irion, Dep. at 5-6)).

61.  Jacober, Dave (Shell/Equilon): David Jacober’s August 20, 2003 deposition
designations are at CX 7052. Mr. Jacober is employed by Shell Oil Company as Vice President of
Business Management for Shell’s Deer Park refinery. (CX 7052 (Jacober, Dep. at 7, 13)). He was
designated to testify on behalf of Shell Oil Company and Shell Oil Products US under a subpoena
to Shell Oil Company in this action. (CX 7052 (Jacober, Dep. at 6-8)). Mr. Jacober was designated
to testify on topic numbers 7, 8 and 13-16, which are: Any decision made by Shell to avoid Unocal’s
patents; When Shell first learned of Unocal’s patent(s); Any disclosures by Shell to CARB regarding
any patent application owned or controlled by Shell; Shell’s company policies and procedures

regarding disclosure of patent applications; Shell’s company policies and procedures regarding

investigation of the existence of patents; and Shell’s consideration of the licensing and enforcement
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of patents relating to the production of gasoline for sale in California. (RX 423 at 004; CX 7052
(Jacober, Dep. at 6-8)).

62. Lipman, Stephen (Unocal): Stephen Lipman’s June 20, 2003 deposition
designations are at CX 7053. In 1992, Mr. Lipman was President of the Science and Technology
Division at Unocal. (CX 7053 (Lipman, Dep. at 4)). Mr. Lipman’s testimony related to procedures
and policies within the Science and Technology Division and Unocal’s RFG patents. (See generally
CX 7053 (Lipman, Dep.)).

63. Mahdavi, Reza (CARB): Reza Mahdavi’s July 25, 2003 deposition designations
are at CX 7054. Dr. Mahdavi works for the California Air Resource Board as a Senior Economist,
having joined them in June of 1988. (CX 7054 (Mahdavi, Dep. at 4-5)). Dr. Mahdavi has a Ph.D.
in economics and an MBA. (CX 7054 (Mahdavi, Dep. at 5)). Dr. Mahdavi is a resource for those
at CARB who need economics help. (CX 7054 (Mahdavi, Dep. at 6)).

64. Mallett, William (Unocal): William R. Mallett’s June 17, 2003 deposition
designations are at CX 7055. Mr. Mallett was a staff consultant at Unocal responsible for fuels from
1990 to 1992. (CX 7055 (Mallett, Dep. at 10-11)). As a staff consultant, Mr. Mallett attended
Auto/Oil meetings on behalf of Unocal. (CX 7055 (Mallett, Dep. at 12)). Before he was a staff
consultant he worked as a supervisor, and in this role he directly supervised Drs. Jessup and
Croudace until 1990. (CX 7055 (Mallett, Dep. at 11)). He retired from Unocal in September 1992,
after 26 years with the company. (CX 7055 (Mallett, Dep. at 8-11)).

65. Martinez, Charles (Exxon/ExxonMobil): Charles H. Martinez’s August 26, 2003

deposition designations are at CX 7056. Mr. Martinez has worked for ExxonMobil for over 25
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years. (CX 7056 (Martinez, Dep. at 10)). Mr. Martinez testified as ExxonMobil’s designee for
topics 14-16 of the deposition notice:

14.  Any company policies or procedures you have with respect to the disclosure

to your patent applications, including without limitation policies relating to

the disclosure of patent applications to research organizations, trade

associations, and standard-setting bodies.

15.  Any policy or procedures you have with respect to the investigation of the
existence of patents.

16.  Your consideration of the licensing and enforcement of any patents you have
received or have applied for from 1988 to the present relating in any way to
the production or potential production of gasoline for sale in California, and
any communications with third parties relating to such patents or patent
applications.

(RX 511 at 004; CX 7056 (Martinez, Dep. at 8-9)).

66. McHugh, Gavin (Texaco): Gavin K. McHugh’s June 26, 2003 deposition
designations are at CX 7057. Mr. McHugh owns McHugh & Associates, a government affairs
consulting firm. (CX 7057 (McHugh, Dep. at 8)). As aregistered lobbyist, Mr. McHugh advocated
on behalf of Unocal and Shell’s interests before the California legislature and regulatory agencies.
(CX 7057 (McHugh, Dep. at 8, 10)). He was employed by Texaco from 1991 to 1997 as the Senior
Coordinator for Public and Government Affairs. (CX 7057 (McHugh, Dep. at 11)). Mr. McHugh
testified to Texaco’s efforts to lobby CARB during the Phase 2 RFG rulemaking. (See generally
CX 7057 (McHugh, Dep.).

67. Millar, Robert (Texaco/Equilon/Shell): Robert F. Millar’s June 24, 2003
deposition designations are at CX 7058. Mr. Millar worked at a former Texaco refinery that Shell

now owns after a short-lived joint venture. (CX 7058 (Millar, Dep. at 5)). Mr. Millar is the Business

Manager at Shell’s Los Angeles refinery. (CX 7058 (Millar, Dep. at 5)). At times, the refinery has
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been owned by Texaco and known as the Wilmington refinery. (CX 7058 (Millar, Dep. at 15)). Mr.
Millar is familiar with the Los Angeles/Wilmington Refinery’s ability to blend around the 393
patent. (CX 7058 (Millar, Dep. at 15)).

68.  Moyer, Neal (Texaco): Neil Moyer’s August 22, 2003 deposition designations are
at CX 7059 and CX 7060. Mr. Moyer is currently employed by Shell Qil Products U.S. and is
contracted to Deer Park Refining Limited Partnership Refinery. (CX 7059 (Moyer, Dep. at 5-6)).
He was employed by CARB from 1973 to 1979. (CX 7059 (Moyer, Dep. at 7)). From 1989 to 1999,
Mr. Moyer was employed by Texaco in various positions and started at Deer Park as a Texaco
employee. (CX 7059 (Moyer, Dep. at 6-7)). He participated in the CARB Phase 2 RFG rulemaking
on behalf of Texaco and represented Texaco on a number of WSPA committees. (CX 7059 (Moyer,
Dep. at 8-9)). Mr. Moyer was Texaco’s designee for Topics 10-12 of the Rule 3.33 subpoena:

10.  Yourattempts to influence CARB’s actions relating to reformulated gasoline,
including without limitation the identity of each person or organization
contacted by you as part of that effort.

11.  Anyproposals which were made to CARB, or which you considered making
to CARB, to change CARB’s reformulated gasolines regulations to make it
easier for you to avoid the numerical property ranges set forth in the claims

of Unocal’s gasoline patents.

12.  Any communications between you and CARB related to Unocal’s gasoline
patents.

(RX 105 at 004; CX 7059 (Moyer, Dep. at 13)).

69. Riley, Kenneth (ARCO/BP): Kenneth G. Riley’s August 7, 2003 deposition
designations are at CX 7061. Prior to retiring, Mr. Riley was ARCO’s Vice President of Business
Development. (CX 7061 (Riley, Dep. at 4, 6)). He was previously designated to testify on topic

number 9 of the subpoena to BP West Coast products:
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9. The changes you would have made in your capital investment and refinery
reconfiguration decisions to avoid and/or minimize potential infringement of
Unocal’s patents, had you known of Unocal’s pending patent rights before
you actually learned of them.
(RX 451 at 004).

70.  Schmale, Neal (Unocal): Neal E. Schmale’s June 27, 2003 deposition designations
are at CX 7062. Mr. Schmale currently works for Sempra Energy. (CX 7062 (Schmale, Dep. at 5)).
He worked for Unocal until 1997. (CX 7062 (Schmale, Dep. at 5)). Mr. Schmale testified to his
recollection of the development and licensing of Unocal’s RFG patents.

71.  Sharpless, Jananne (CARB): Jananne Sharpless’s August 6, 2003 deposition
designations are at CX 7063. Ms. Sharpless was the Chairwoman of the California Air Resource
Board from 1985 through November 1993, and now works as a consultant in the air quality and
energy field. (CX 7063 (Sharpless, Dep. at 34, 37)). Ms. Sharpless began work at the California
Energy Commission before CARB adopted the predictive model in June of 1994. (CX 7063
(Sharpless, Dep. at 37)). Ms. Sharpless was at the California Energy Commission from January
1994 to April 1999. (CX 7063 (Sharpless, Dep. at 37-39)). Ms. Sharpless now sits on the Board of
Advisors for the Institute of Transportation Studies at UC Davis. (CX 7063 (Sharpless, Dep. at 43-
44)). On June 20, 1996, Ms. Sharpless gave a deposition regarding the Unocal patent. (CX 7063
(Sharpless, Dep. at 30)). Before her testimony for the FTC trial, she reviewed her prior deposition
in the presence of FTC lawyers, who talked with her about questions and answers from that
deposition. (CX 7063 (Sharpless, Dep. at 23-24)).

72. Sinclair, Diane (Ultramar/Valero): Diane Sinclair’s August 19, 2003 deposition

designations are at CX 7064. Ms. Sinclair is an attorney with Valero Energy Corporation. (CX 7064
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(Sinclair, Dep. at 5-6)). Her title is Environmental Health and Safety counsel for West Coast
properties. (CX 7064 (Sinclair, Dep. at 5-6)). Ms. Sinclair was designated to testify for Valero and
its predecessor companies (Ultramar and Diamond Shamrock) regarding the companies’ policies for
disclosing patent applications (CX 7064 (Sinclair, Dep. at 42)), and also regarding (2) any
agreement, understanding, or rule pursuant to which any data or information presented to WSPA
ceased to be owned by its owner upon presentation to WSPA. (CX 7064 (Sinclair, Dep. at 58)).

73.  Stegemeier, Richard (Unocal): Richard Stegemeier’s June 5, 2003 deposition
designations are at CX 7065. Mr. Stegemeier started at Unocal in 1951, and rose to serve as
Chairman of the Board and CEOQ, and in this capacity also headed up the Executive Committee.
(CX 7065 (Stegemeier, Dep. at 5)). Before that, he was the head of the Science and Technology
Division. (CX 7065 (Stegemeier, Dep. at 6)). Later, in 1994, he became a non-employee Chairman
of the Board. (CX 7065 (Stegemeier, Dep. at 5-6)). He also has 7 patents in his name related to
methods for oil recovery. (CX 7065 (Stegemeier, Dep. at 7-8)).

74. Thacher, Michael (Unocal): Michael W. Thacher’s June 10, 2003 deposition
designations are at CX 7066. As of the deposition, Mr. Thacher was General Manager of Public
Relations and Communications at Unocal. (CX 7066 (Thacher, Dep. at 5)). Barry Lane reported
to Mr. Thacher. (CX 7066 (Thacher, Dep. at 6)). Mr. Thacher testified to communications and
licensing issues related to Unocal’s RFG patents. (E.g., CX 7066 (Thacher, Dep. at 14, 64-65, 69-
71)).

75.  Toman, Jeff (ChevronTexaco): Jeffrey J. Toman’s August 21, 2003 deposition
designations are at CX 7067. Mr. Toman is employed by ChevronTexaco as the intellectual property

manager for the combined Chevron/Oronite Company, ChevronTexaco Global Lubricants/Global
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Technology partnership. (CX 7067 (Toman, Dep. at 4)). He was previously designated by Chevron
to testify on the company’s behalf on topic numbers 14 and 15 of the subpoena to Chevron U.S.A.
(CX 7067 (Toman, Dep. at 33)). Those topics relate to (1) policies and practices regarding the
disclosure of patents and patent applications; and (2) policies and practices regarding the
investigation of patent information. (RX 294; CX 7067 (Toman, Dep. at 7)). In his first job with
Oronite, Mr. Toman had responsibility for keeping abreast of the prior art in the area of formulating
fuel additives for sale into gasoline and diesel fuels. (CX 7067 (Toman, Dep. at §)). In a later
position, he had responsibility for making sure that competitor patent issues arising within Oronite
were addressed. (CX 7067 (Toman, Dep. at 8)). Currently, Mr. Toman administers a patent-
administration process which includes obtaining and monitoring ChevronTexaco’s patent
applications and managing the risk due to third-party patents. (CX 7067 (Toman, Dep. at 15-16)).

76. Uihlein, Jim (BP/ARCO): James P. Uihlein’s August 27, 2003 deposition
designations are at CX 7068 and CX 7069. Mr. Uihlein is Senior Principal Engineer for BP,
formerly with ARCO. (CX 7068 (Uihlein, Dep. at 4, 6, 9). Mr. Uihlein served as BP’s
representative to WSPA in the early 1990's and also worked with WSPA’s Cleaner Burning Gasoline
(“CBG”) Task Force in the late 1990's. (CX 7068 (Uihlein, Dep. at 7-8, 15)). He was previously
designated to testify on behalf of BP and its predecessor ARCO on topic number 10 of the subpoena
to BP West Coast Products Company, which relates to BP’s and ARCO’s attempts to influence
CARB?’s actions relating to reformulated gasoline. (CX 7068 (Uihlein, Dep. at 12-13); RX 410).
His testimony as corporate designee was limited to the period after the enactment of the CARB

Phase 2 Predictive Model in 1994. (CX 7068 (Uihlein, Dep. at 12-13)).
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77.  Wang, Michael (WSPA): Michael D. Wang’s August 28, 2003 deposition

designations are at CX 7070. At the time of his deposition, Mr. Wang was manager of the South

Coast Region for WSPA, which includes South California and the L.A. Basin. (CX 7070 (Wang,

Dep. at 5)). He began working at WSPA in 1987. (CX 7070 (Wang, Dep. at 5)). In 1990 he became

responsible for upstream, downstream, and environmental issues, which is both oil and gas, refining

and environmental issues. (CX 7070 (Wang, Dep. at 5-6)). He became manager of operations and

environmental issues in 1994. (CX 7070 (Wang, Dep. at 6)). Mr. Wang testified by way of

deposition as a WSPA Rule 3.33 witness on topics 1 through 5 and 7 of the subpoena to WSPA:

1.

Anyrequests from WSPA to Unocal or anyone else for information regarding
royalty rates for inclusion in any study or any analysis relating to
reformulated gasoline.

Any communications between Unocal and WSPA or WSPA members
relating in any way to royalty rates, license fees and/or patents.

Any communications between Unocal and WSPA relating in any way to
proposed or actual costs involved in the manufacture of reformulated
gasoline.

Any fiduciary relationship owed by Unocal or any other WSPA member to
WSPA or WSPA members.

Any procedures and processes of WSPA which were violated by Unocal.

Any communications from WSPA to its members relating to any antitrust
guidelines, policies and/or concerns regarding communications among
competitors.

(CX 7070 (Wang, Dep. at 11-12; RX 669).

78.  Welstand, Joseph (“Steve”) (Chevron): Joseph Stephen Welstand’s July 17,2003

deposition designations are at CX 7071. At the time of the deposition and since 1996, Mr. Welstand
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was a consulting engineer with Chevron U.S.A., focusing on motor fuels and automotive technology.
(CX 7071 (Welstand, Dep. at 5)). From 1974 to 1996, he worked in the Chevron Research and
Technology Company. (CX 7071 (Welstand, Dep. at 5-6)). Mr. Welstand testified generally on
gasoline properties and patent and invention procedures within the Chevron Research and
Technology Company. (E.g., CX 7071 (Welstand, Dep. at 62-63, 66-70, 73-75)).

79.  Williamson, Charles Ross: Charles Ross Williamson’s June 3, 2003 deposition
designations are at CX 7072. At the time of the deposition, Mr. Williamson was the Chairman and
CEO of Unocal. (CX 7072 (Williamson, Dep. at 5)). From approximately 1990 to September 1992,
Mr. Williamson was a Vice President stationed in Thailand. (CX 7072 (Williamson, Dep. at 6)).
Mr. Williamson was not involved in or knowledgeable about the development of Unocal’s RFG
patents, WSPA, Auto/Oil or CARB’s RFG rulemaking. (CX 7071 (Williamson, Dep. at 8-9, 59)).

80.  Wise, John (Mobil): John J. Wise’s August 29, 2003 deposition designations are
at CX 7073. Mr. Wise was employed by Mobil Oil Company for 44 years. (CX 7073 (Wise, Dep.
at 4)). At the time he retired from the company in March of 1997, he was the Vice President of
Research. (CX 7073 (Wise, Dep. at 4-5, 7)). In the course of his duties as Vice President of
Research, Mr. Wise was involved in the Auto/Qil research program as a member and co-chair of the
Research Planning Task Force. (CX 7073 (Wise, Dep. at 8, 10-11)). Mr. Wise was designated to
testify on the topic number 17 of the subpoena to ExxonMobil, which called for testimony on “Any
agreement, understanding or rule pursuant to which any data or information presented to Auto/Oil
became the ‘work of the program’ (as that term is used in the Auto/Oil agreement) or otherwise
ceased to be owned by its owner upon presentation to Auto/Oil.” (CX 7073 (Wise, Dep. at 12-13);

RX 142).
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81. Witherspoon, Catherine (CARB): Catherine Witherspoon’s August 8, 2003
deposition designations are at CX 7074. Ms. Witherspoon is an Executive Officer at CARB.
(CX 7074 (Witherspoon, Dep. at 4)). Ms. Witherspoon testified to the role of cost-effectiveness in
CARB’s Phase 2 RFG rulemaking. (CX 7074 (Witherspoon, Dep. at 11-14)).

82.  Wood,John (ARCO/BP): John L. Wood’s August 27,2003 deposition designations
are at CX 7075. Mr. Wood is a Senior Attorney for BP America. (CX 7075 (Wood, Dep. at 4, 8)).
Mr. Wood was previously designated to testify on behalf of BP West Products Company and its
predecessor companies Amoco and ARCO regarding topics 13 through 16 of the subpoena to BP.
(CX 7075 (Wood, Dep. at 8)). Those topics relate to: Any disclosures by BP to CARB of pending
patent applications; Company policies and procedures regarding disclosure of patent applications;
Any policies and procedures for investigation of the existence of patents; and Consideration of
licensing and enforcement of patents. (RX 410 at 004).

83.  Youngblood, Douglas (Texaco): Douglas Youngblood’s August 13, 2003
deposition designations are at CX 7076. Mr. Youngblood is a former Texaco employee, having held
several positions with Texaco Refining and Marketing from 1989 through 1996. (CX 7076
(Youngblood, Dep. at 6-7)). Mr. Youngblood was Director of Refining in Houston from 1989
through 1990. (CX 7076 (Youngblood, Dep. at 7)). He was Director of Environment, Health and
Safety in Houston from 1990 through early 1993. (CX 7076 (Youngblood, Dep. at 7)). From 1993
until his retirement, Mr. Youngblood was General Manager of Environment, Health and Safety in
Los Angeles. (CX 7076 (Youngblood, Dep. at 7)). Mr. Youngblood represented Texaco to the

Auto/Oil group and co-chaired the Auto/Oil economics committee. (CX 7076 (Youngblood, Dep.
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at 11-12, 16)). As co-chairman of the economics committee, Mr. Youngblood interfaced with the
Research Program Committee. (CX 7076 (Youngblood, Dep. at 11-12, 16)).

84. Youngman, Gary (ARCO/BP): Gary Youngman’s June 25, 2003 deposition
designations are at CX 7077 and his August 7, 2003 deposition designations are at CX 7078. Mr.
Youngman is Lead Engineer at BP’s—formerly ARCO’s—Carson refinery, which is also known as
the Los Angeles refinery. (CX 7077 (Youngman, Dep. at 8-9)). He is familiar with the Carson
refinery’s operations (CX 7077 (Youngman, Dep. at 18-19); RX 92 at 002), and the claims of the
’393 patent (CX 7077 (Youngman, Dep. at 20-24); RX 92 at 002). Mr. Youngman was designated

by BP West Coast Products company to testify on behalf of both BP and ARCO on topics 1 through

6 of the subpoena to BP:
1. Any changes you made in your refineries to meet the CARB specifications
for T-50.
2. The alternative technologies that would enable you or others to refine,

produce and supply CARB-compliant "summer-time" RFG for sale in
California at comparable or lower cost, and comparable or higher
effectiveness, without practicing Unocal’s patented technology.

3. Whether the gasoline refined, produced and/or sold by you infringes any of
Unocal's gasoline patents.

4, Whether the gasoline refined, produced and/or sold by you falls within the
numerical property ranges set forth in the claims of Unocal’s gasoline patents.

5. Potential or actual changes to your refineries and/or their operations to make
gasoline which complies with CARB regulations but which does not infringe
the claims of Unocal’s *393, *567, 866, 126 and ’521 patents, including
without limitations:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;
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c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;
€. Documents reflecting such changes or potential changes.
6. Potential or actual changes to your refineries and/or their operations to make

gasoline which complies with CARB regulations but which does not fall
within the numerical property ranges set forth in the claims of Unocal’s *393,
567, °866, 126 and ’521 patents, including without limitation:

a. The cost of any changes or potential changes;

b. The operating methods which you utilized or would need to utilize in
conjunction with any changes or potential changes;

c. The capital investment you made or would need to make in
conjunction with any changes or potential changes;

d. The benefits of any such changes or potential changes;

e. Documents reflecting such changes or potential changes.

(RX 451; CX 7078 (Youngman, Dep. at 6)).

85.  Zimmerman, Edwin (Auto/QOil): Edwin Zimmerman’s August 13, 2003 deposition
designations are at CX 7079. Mr. Edwin Zimmerman is an attorney at Covington & Burling who
served as outside antitrust counsel to the “oil side” of the collaborative research effort known as
Auto/Oil. (CX 7079 (Zimmerman, Dep. at 5-6)). He was involved in the organization and
functioning of Auto/Qil, and specifically helped draft the Auto/Oil agreement, monitored certain
committee meetings, and gave general advice. (CX 7079 (Zimmerman, Dep. at 6, 8-9)).

3. Expert Witnesses
a. Expert Witnesses Called by Complaint Counsel

86. Eskew, Blake (Expert): Blake Thomas Eskew testified on December 15-16, 2004.
(Eskew, Tr. 2807). Mr. Eskew is a chemical engineer. (Eskew, Tr. 2807). He holds a Bachelors
of Science in Chemical Engineering from the University of Texas and a Masters in Business

Administration from Columbia University. (Eskew, Tr. 2807). Mr. Eskew began working at
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Conoco, Inc. in 1982 on capital project analysis, general industry analysis, economic forecasting,
budgeting, planning, gas liquids trading and distribution, and even operated a gas plant. (Eskew, Tr.
2808-09). Mr. Eskew then went to work for Purvin & Gertz, a petroleum energy consulting
company in Houston, Texas. (Eskew, Tr. 2809). Mr. Eskew testified on behalf of Complaint
Counsel as an expert in refining economics and operations. (Eskew, Tr. 2815).

87.  Sarna,Michael (Expert): Michael Edward Sarna testified on December 20 and 21,
2004. (Sarna, Tr. 6085, 6320). Mr. Sarna has been employed for 14 years by Purvin & Gertz, an
engineering consulting firm specializing in oil refining, marketing of petroleum products, and, to a
lesser extent, petrochemicals and power generation. (Sarna, Tr. 6092-93). Prior to Purvin & Gertz,
Mr. Sarna worked for UOP, a research and development firm specializing in the processing of crude
oil into refining products and the production of petrochemicals, for 14 years. (Sama, Tr. 6093). Mr.
Sarna holds a bachelor of science degree in chemical engineering from Michigan Technological
University and completed a process engineering course given by UOP. (Sarna, Tr. 6093-94).
Complaint Counsel offered Mr. Sarna as an expert in refinery design, construction and operations.
(Sarna, Tr. 6125).

88.  Shapiro, Carl (Expert): Dr. Carl Shapiro testified on January 12 and 13, 2005.
(Shapiro, Tr. 7035). Dr. Shapiro is an economist who holds a bachelor’s degree in economics and
mathematics, a master’s degree in mathematics, and a Ph.D. in economics. (Shapiro, Tr. 7036). Dr.
Shapiro is currently a professor of business and economics at the University of California at
Berkeley. (Shapiro, Tr. 7037). He is also a senior consultant with the Charles River Associates
consulting firm. (Shapiro, Tr. 7038). Dr. Shapiro also served as the Deputy Assistant Attorney

General for Antitrust in the Department of Justice’s Antitrust Division. (Shapiro, Tr. 7038-39). Dr.
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Shapiro testified for Complaint Counsel as an expert in economics as it relates to antitrust,
innovation and competitive strategy. (Shapiro, Tr. 7040).
b. Expert Witnesses Called by Unocal

89. Griffin, James M., LECG, LLC (Expert): Dr. James Griffin testified on January
27 and 28, 2004. (Griffin, Tr. 8322). Dr. Griffin specializes in energy economics, industrial
organization as it relates to antitrust and regulatory issues, and the use of econometrics and linear
programming modeling. (Griffin, Tr. 8324). Dr. Griffin currently teaches economics and public
policy at Texas A&M University. (Griffin, Tr. 8322-23). He is also a director with LECG, a
consulting group that provides litigation expertise in economics. (Griffin, Tr. 8329). Dr. Griffin has
consulted for Unocal, ExxonMobil, Shell, Chevron and BP/ARCO. (Griffin, Tr. 8329). He holds
an undergraduate degree in economics from Southern Methodist University and a Ph.D. from the
University of Pennsylvania. (Griffin, Tr. 8324). Dr. Griffin worked for Mobil, Sun Oil Company
and Exxon prior to entering academia in 1972. (Griffin, Tr. 8325-26). He held positions at the
University of Houston and University of Pennsylvania before starting at Texas A&M University in
1983. (Griffin, Tr. 8326). Dr. Griffin has taught courses in econometrics, microeconomic theory,
industrial organization, energy policy, energy modeling, and regulation and antitrust. (Griffin, Tr.
8326). He has authored six books and dozens of articles and edited three additional volumes on
various aspects of energy. (Griffin, Tr. 8326-27). Dr. Griffin’s work has appeared in leading
journals in the energy field, including the Energy Journal and Resources and Energy, as well as
general economics journals such as the American Economic Review and the Journal of Political
Economy. (Griffin, Tr. 8328). He wrote the leading textbook in the field of energy economics, and

has published on topics such as capacity measurement in petroleum refining, measuring energy
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consumption in OECD countries, energy input-output modeling, the effect of severance taxes, global
warming, electricity deregulation, and monopolization and collusive behavior. (Griffin, Tr. 8327,
8330). Dr. Griffin’s work has been cited roughly a thousand times. (Griffin, Tr. 8328). In his
capacity as a consultant, Dr. Griffin used his expertise in antitrust policy issues on a variety of
antitrust cases. (Griffin, Tr. 8329-30). Dr. Griffin testified in this case as an expert in energy
economic, and the use of econometric and linear programming techniques, industrial organizations,
and, within that field, regulation and antitrust. (Griffin, Tr. 8331).

90.  Linck, Nancy J. (Expert): Nancy Linck, Ph.D. testified on January 19, 2005.
(Linck, Tr. 7736). Dr. Linck is currently Senior Vice President, Intellectual Property and Regulatory
Affairs and Chief Compliance Counsel for Guilford Pharmaceuticals in Baltimore, Maryland.
(Linck, Tr. 7736). Dr. Linck is a patent attorney with more than 20 years of patent prosecution and
litigation background. (Linck, Tr. 7737-78). She served as the Solicitor for the United States Patent
and Trademark Office in Washington, D.C. from August 1994 through October 1998. (Linck, Tr.
7738; RX 1163 at 002). In that position, Dr. Linck was general counsel for the Commissioner of
Patents and Trademarks and responsible for litigating suits brought against the government involving
patent, trademark, administrative and related issues. (Linck, Tr. 7744-45). She is a member of
several patent-related organizations. (Linck, Tr. 7749-50). She testified in this case as an expert on
patent prosecution and good patent practices for businesses. (Linck, Tr. 7752-53).

91.  Pedersen, William F. (Expert): William Francis Pedersen testified on January 25
and 26, 2005. (Pedersen, Tr. 7977). Mr. Pedersen, an attorney for over 30 years, specializes in
environmental law, focusing primarily on the Clean Air Act. (Pedersen, Tr. 7978-79). He is a

graduate of Harvard College and Harvard Law School. (Pedersen, Tr. 7978). From approximately
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1972 to 1985, Mr. Pedersen worked at the Environmental Protection Agency, devoting about half
of that time exclusively to the Clean Air Act. (Pedersen, Tr. 7981-82). He was the EPA Associate
General Counsel for Air, the government’s chief Clean Air Act lawyer, from 1982 to 1985.
(Pedersen, Tr. 7982). In that role, Mr. Pedersen worked with the EPA regional office that had an
oversight role of California’s auto emissions standard. (Pedersen, Tr. 7985). He also gained
expertise in the EPA’s administration of the Clean Air Act and the Act’s impact on states.
(Pedersen, Tr. 7986). After leaving the EPA, a significant portion of Mr. Pedersen’s private law
practice was devoted to the Clean Air Act. (Pedersen, Tr. 7987-88). Congress adopted legislative
changes to the Clean Air Act proposed by Mr. Pedersen in the following law review articles: Formal
Records and Informal Rulemaking, published in the Yale Law Journal in 1985, and Why the Clean
Air Act Works Badly, published in the University of Pennsylvania Law Review in 1981. (Pedersen,
Tr. 7989). Mr. Pedersen’s publications have been cited over a hundred times in scholarly literature
and approximately 25 times by federal courts in published decisions. (Pedersen, Tr. 7990). Mr.
Pedersen testified as an expert on the forces that bear on agencies required to implement the Clean
Air Act and how those forces impact decision making. (Pedersen, Tr. 7990).

92.  Stellman, Richard (Expert): Richard Stellman testified on January 25, 2005.
(Stellman, Tr. 7892). Mr. Stellman completed a bachelor’s degree in chemical engineering from
Penn State University in 1963. (Stellman, Tr. 7893). He then worked for Shell Oil Company in
various positions for the next 14 years. (Stellman, Tr. 7894-97). During that time, Mr. Stellman
gained experience in refinery process operations and refinery unit expansion. (Stellman, Tr. 7897-
98). He was then recruited by Commonwealth Oil Refining Company (“CORCO”) to resolve

problems plaguing their refinery operations. (Stellman, Tr. 7899). At CORCO, Mr. Stellman honed
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his expertise in refinery operations. (Stellman, Tr. 7899). His time at CORCO was also noteworthy
for the use of the linear programming model for developing an operating plan for the refinery.
(Stellman, Tr. 7899-900). Following CORCO, Mr. Stellman worked for an Australian oil trading
company before starting his own oil trading company. (Stellman, Tr. 7900). In 1988, Mr. Stellman
joined Pace Consultants, an economic and technical consulting company, as an independent
contractor. (Stellman, Tr. 7901). While at Pace, Mr. Stellman consulted for nearly all the major
refiners and worked with California’s predictive model. (Stellman, Tr. 7901). He served as
president of Pace from 1989 until his retirement in 2000. (Stellman, Tr. 7901). He currently
consults for refiners and chemical companies. (Stellman, Tr. 7902). Mr. Stellman testified as an
expert in refinery operations, process design of refineries, and unit expansion. (Stellman, Tr. 7902).

93.  Teece,David, LECG, LLC (Expert): David John Teecetestified on January 18 and
19,2005. (Teece, Tr. 7496). Dr. Teece, a professor at the University of California at Berkeley, holds
a Ph.D. in economics from the University of Pennsylvania. (Teece, Tr. 7496, 7498). He has been
awarded 3 honorary doctorates and prizes for his academic work. (Teece, Tr. 7500). While Dr.
Teece specializes in industrial organization, he has taught classes in innovation, technology transfer,
licensing and antitrust, and studied a number of industries, including the petroleum industry. (Teece,
Tr. 7499). He has published an estimated 150 articles and more than one dozen books on topics such
as innovation, public policy and corporate strategy. (Teece, Tr. 7500). Of particular relevance to
this litigation, he has published articles in the area of switching costs. (Teece, Tr. 7501). Dr. Teece
is currently a consultant for and chairman of LECG, a consulting firm specializing in various fields,
including economics. (Teece, Tr. 7503). He has published books on the petroleum industry and

consulted for Exxon, Shell, ARCO and Unocal. (Teece, Tr. 7504). Dr. Teece testified as an expert
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in the areas of the economics of innovation, industrial organizations, antitrust economics, economics
of the petroleum industry, and standard-setting organization economics. (Teece, Tr. 7505).
IL THE AIR POLLUTION PROBLEM IN CALIFORNIA IN THE LATE 1980S

94. By the early 1990s, California had developed an air pollution problem. (CX 52 at
018; Venturini, Tr. 83-84). Los Angeles had the worst air quality in the nation, exceeding air quality
standards on two out of every three days. (CX 7063 (Sharpless, Dep. at 76-77)). The nation’s most
severe ozone problem was in California, which accounted for seventy-five percent of the nation’s
ozone exposure. (RX 337 at 005). Peak ozone levels measured up to three times the Federal
standards and the state’s ozone standard was exceeded more than half of the time in 1989. (RX 337
at 005).

95.  Motor gasoline, when burned in an automobile engine, produces three pollutants in
the tailpipe exhaust: nitrogen oxides (NOx), carbon monoxide (CQO), and hydrocarbons (HC). (See
RX 793 at 014). Vehicle emissions were a major source of California’s air pollution. (CX 7063
(Sharpless, Dep. at 52)).

96.  Due to the severe nature of the air pollution problem, CARB was very interested in
pursuing the possibility of switching California to a methanol-based transportation fuel. (Beach, Tr.
1744). M85, a methanol fuel, was considered as an alternative to and replacement for conventional
motor gasoline. (Boyd, Tr. 6694, 6700). The California Energy Commission was a strong proponent
of M85. (Boyd, Tr. 6698).

97.  California Assembly Bill 234, or AB 234, directed the Governor to establish the
Advisory Board on Air Quality and Fuels, an advisory panel, which was created to assess methanol

and other fuel alternatives. (CX 1021 at 008-009; Venturini, Tr. 196-97; CX 7063 (Sharpless Dep.
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at 70-71); Beach, Tr. 1744; Boyd, Tr. 6695). The panel convened to hold panels and workshops and
produce a report relating to the proper role of alternative fuels. (Venturini, Tr. 196-97).

98.  The AB 234 panel was composed of representatives from the automotive, heavy-duty
engine, petroleum, and methanol industries and/or associations; state agencies; non-attainment
districts; the business community; and the public-at-large. (Beach, Tr. 1744; CX 1021 at 006). The
representatives included Mr. Roger Beach of Unocal and Ms. Jananne Sharpless, the then-Secretary
of Environmental Affairs and Chairperson of CARB. (CX 1021 at 003; Boyd, Tr. 6696-98). Mr.
James Boyd of CARB served as an alternate to Ms. Sharpless and attended all the meetings.
(CX 1021 at 003-004; Boyd, Tr. 6693-94).

99.  The AB 234 Advisory Board published its findings on October 2, 1989. (CX 1021
at 001). The Board had six primary findings related to the promise of alternative fuels, especially
asrelated to vehicles powered by methanol, compressed natural gas, propane, ethanol and electricity.
(CX 1021 at 019). Among these, the Board found that reformulated gasolines “might be able to
qualify as cleaner fuels, but research is only beginning and success is uncertain.” (CX 1021 at 019).
The conclusions of the panel reaffirmed that methanol was to be seriously considered as a viable
alternative fuel. (Boyd, Tr. 6700-01).

100. Some members of AB 234 expressed concerns about methanol. (Boyd, Tr. 6694-95).
Switching to methanol posed several serious problems, including, inter alia, distribution and
toxicity. (Beach, Tr. 1744-45).

101.  The panel also found, however, that “[r]eformulated gasolines might also be able to
contribute to improved air quality.” (CX 1021 at 012). Prior to the interest in alternative fuels, the

prevailing thought was that reformulating gasoline to remove toxic compounds was not feasible,
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primarily due to cost considerations. (Boyd, Tr. 6701-03). This view was debunked during the
AB 234 study. (Boyd, Tr. 6701-02). George Babikian, a witness from ARCO, addressed the
AB 234 panel and indicated that reformulating gasoline was feasible and could yield gasoline that
burned as cleanly as alcohol fuels. (Boyd, Tr. 6702-03). This was one of the “high watermarks of
the air quality business.” (Boyd, Tr. 6702).

102.  As aresult of the AB 234 study panel, which concluded that methanol was a viable
alternative fuel, oil companies had an incentive to establish that gasoline could be reformulated to
reduce emissions. (Boyd, Tr. 6700-03; Beach, Tr. 1745 (stating that afier AB 234, CARB was
looking for was a reduction in exhaust emissions by changing the formulation of blended gasoline)).
III. UNOCAL’S RESEARCH AND INVENTION

A. Unocal Scientists Feared that the Auto/Oil Program and Competitors’ Efforts
Would Lead to Unfavorable Regulations that Disadvantaged Unocal

103.  Dr. Jessup, a Unocal scientist, knew in 1989 that CARB was considering regulating
gasoline. (Jessup, Tr. 1195). Indeed, he believed regulation was inevitable, and he thus proposed
that Unocal invest in a test program to investigate effects of gasoline composition on emissions.
(Jessup, Tr. 1195).

104. On May 24, 1989, Dr. Jessup and his fellow Unocal researcher, Dr. Croudace, sent
a memo to Mr. Mallett and Mr. Wessler proposing that Unocal fund an experimental program.
(Jessup, Tr. 1582-83; CX 121). The scientists gave several reasons, including referring to ARCO,
which was that “their one published work is seriously flawed from the scientific standpoint even

though it is beautifully adapted to their political/economic agenda.” (CX 121 at 002).
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105. According to Dr. Jessup, the memo “was to show that other companies and in
particular ARCO here were doing work on emissions and low-emission gasolines and they were out
there publishing their work and pushing it out and showing their version of what they considered a
low-emission gasoline that would be in their interest to be the regulations.” (Jessup, Tr. 1584,
CX 121 at 002).

106. Dr. Jessup’s “worry at the time was that we wouldn’t be able to produce gasoline if
the regulations went a certain way without huge and expensive modifications to the refineries.”
(Jessup, Tr. 1584-85; CX 121 at 002).

107. Mr. Mallett then forwarded the memo to Mr. Roger Beach, the then-president of
Unocal’s Refining and Marketing Division, and recommended that Unocal commence a program to
develop a reformulated gasoline. (CX 7055 (Mallett, Dep. at 73-74); CX 142). He characterized
such a program as, “what Unocal should be doing in the 1990's [sic] in order to remain in the fuels
business.” (CX 7055 (Mallett, Dep. at 75); CX 142 at 001).

108. That October, Mr. Mallett sent a memo, titled a “Critique of Auto/QOil Program,” in
which he agreed with Drs. Jessup and Croudace’s comments in a memo to him earlier the same day.
(CX 142). The Unocal scientists asserted that the Auto/Oil program was dominated by political
motives and had little, if any, scientific merit:

[W]e believe that the Auto/Oil program is doomed to failure.
Because the test gasolines were selected based on political motives
rather that [sic, than] good sound scientific principles, very little
information of a scientific nature will come out of the program. And,
because we may find no recipe for “clean” gasoline in this program,

it could erroneously convince the regulators that the only clean fuel
for internal combustion engines is methanol.
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Based on these conclusions we believe that Unocal needs to move
ahead with a program of our own to determine if, in fact, it is possible
to blend a “clean” gasoline from Unocal refinery streams, and, if not,
what Unocal should be doing in the 1990s in order to remain in the
fuels business.

(CX 7055 (Mallett, Dep. at 77); CX 142 at 001, 003-009).

109. Drs. Jessup and Croudace participated in the Auto/Qil Fuels Task Force, where in
1989 they presented their proposal for a test matrix that would test ten different variables in a 15-fuel
matrix, which the group rejected and instead “embarked on a plan that looked at what they called
AMOT.” (Croudace, Tr. 622). AMOT means aromatics, MTBE, olefin content, and T90. (Jessup,
Tr. 1515).

110. The proposal from Drs. Jessup and Croudace called for a study of the four variables
that were to be examined by Auto/Oil—aromatics, MTBE, olefins and T90—as well as numerous
other variables including paraffin content, research octane number, motor octane number, T10, T50,
and Reid Vapor Pressure (RVP). (CX 142 at 004).

111.  Petroleum refineries blend gasolines for use in automobile engines from a number
of hydrocarbon streams, or blendstocks, produced at the refinery or purchased elsewhere that have
different octane values, composition, and properties. (CX 5 at 010-014). The blendstocks available
to a refiner depend upon the crude source available at any given time and also on the refinery’s
complexity. (CX 5 at 010-014).

112.  The finished motor gasoline products are complex mixtures of hydrocarbons that

range in boiling points from 85° to 400° F and have desirable properties for motor vehicle

performance under a variety of conditions. (CX 5 at 010). Octane rating, volatility, and distillation
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levels are among the properties of gasoline that are critical to automotive performance. (CX 5 at
010, 019).

113. A gasoline’s octane rating determines whether the gasoline is sold as “premium”
gasoline (91-93 octane), “mid-grade” gasoline (87-93 octane) or unleaded “regular” gasoline
(minimum 87 octane). (CX 5 at 013). As a matter of state law in California, to call gasoline “regular
unleaded,” it must have an octane of at least 87. (Ingham, Tr. 2709-10).

114. Reid vapor pressure (“RVP”) is a measure of gasoline volatility which determines
how easily and completely a fuel burns when ignited in an engine. (CX 5 at 019).

115. Distillation measures the temperatures at which different percentages of a gasoline
distill. The common distillation levels, T10, T50, and T90, refer to the temperatures at which 10
volume percent, 50 volume percent, and 90 volume percent of the gasoline distill. (CX 5 at 019).

116. Driveability Index, or “DI,” attempts to quantify the quality of vehicle performance
associated with distillation measures, calculated with a formula using the T10, T50 and T90 values:

DI = 1.5(T10) + 3(T50) + T90.

(Ingham, Tr. 2656-59; RX 248 at 015).

117. Drs. Jessup and Croudace took their proposal back to Unocal, and in the memo they
wrote that Mr. Mallett forwarded to Mr. Beach, they argued that their own proposal was superior to
what Auto/Qil ultimately adopted, because the Jessup-Croudace test program was,

designed to show directionally how we could change gasoline
properties to minimize the impact of automobile emissions on air

pollution. Hopefully, this information will allow the Company to
continue refining and marketing gasoline into the foreseeable future.
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Our program is also intended to show our catalyst and process groups
directions for future research that will help our refining system meet
the challenge of producing environmentally acceptable fuels.

(CX 142 at 003).

118. They argued to their management that, “It is necessary for Unocal to embark on a
program of this nature because the Auto/Oil program, as it is currently set up, will not tell us how
to reformulate gasoline to reduce emissions.” (Croudace, Tr. 626-27; CX 142 at 003). They further
argued that, “The almost assured failure of the Auto/Oil program will be a severe blow to oil
companies and give credence to the methanol lobby.” (CX 142 at 003).

119. Although methanol fuels were under consideration in California, Unocal “would have
categorically rejected any use of methanol in our fuel,” according to Mr. Stegemeier. (CX 7065
Stegemeier, Dep. at 55)). “That has always been my premise since I have been with the company.
Methanol is a deadly poison and we would not put that in one of our fuels.” (CX 7065 (Stegemeier,
Dep. at 55-56)).

120. Echoing their May 1989 memo, Drs. Jessup and Croudace expressed their concern
that regulations could force Unocal to spend huge amounts of money in its refineries, but that the
regulations would not actually lead to cleaner air, and thus years down the road Unocal and others
would have to reconfigure all over again. (Jessup, Tr. 1155).

121. Mr. Mallett also agreed with Drs. Jessup and Croudace that, “In the interest of self
preservation, Unocal should be gathering good scientific data independent of political agendas in

order to both provide a database for more rational regulating and to provide us with ways of meeting

regulations when they are promulgated.” (CX 7055 (Mallett, Dep. at 78); CX 142 at 004).
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122. Mr. Ingham from Chevron suggested that other refiners shared similar concerns; when
he testified regarding Chevron’s goals during the CARB Phase 2 regulations, he stated that Chevron,
“certainly as a business, we’re interested in staying in business.” (Ingham, Tr. 2698-99).

B. Unocal Embarked on an Independent Research Program, Which Led to
Patentable Discoveries Regarding Gasoline Composition and Emissions

1. Drs. Jessup and Croudace Performed Their Own In-House, One-Car
Study, Much Broader than Auto/Oil’s AMOT Study

123.  After Auto/Qil rejected their 10-variable proposal, Drs. Jessup and Croudace “decided
to see whether we could do it in-house.” (Croudace, Tr. 622-23). The October 27, 1989 memo from
Drs. Jessup and Croudace to Dr. Mallett, discussed above, shows their “plan for running that
same—that—those same fuels in an in-house effort,” with one automobile. (Croudance, Tr. 623;
CX 142 at 004-027).

124. In their “one-car” study, the fuels used by Drs. Jessup and Croudace were not
designed to reduce emissions, but instead to screen for potential effects of multiple variables on
specific criteria pollutants (e.g. carbon monoxide, or CO). (CX 171 at 023-024, 026; CX 24 at 007).

125. Theyconducted their testing by measuring and recording the tailpipe emissions from
each type of fuel and then used their expertise to analyze and interpret the data. (See CX 171 at 024).

126. By March of 1990, Drs. Jessup and Croudace completed their one-car study and
analyzed the data they collected to learn the truth about what properties of gasoline they could vary
and what compositions could eventually be made in order to adjust the automobile emissions.

(Jessup, Tr. 1155, 1158-59; Croudace, Tr. 634-636; CX 186).
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127. With the one-car test, Drs. Jessup and Croudace also discovered the ability to
simultaneously reduce three tailpipe emissions of motor gasoline: HC, CO, and NOx. (Jessup, Tr.
1159).

128. Theirdiscoveries included learning that oxygenates like MTBE, advocated by ARCO
as an emissions-reducer, did not reduce emissions in modern technology cars. (CX 171 at 005
(“MTBE doesn’t directly affect tailpipe emissions.”); CX 24 at 013-014).

129. To the contrary, Drs. Jessup and Croudace discovered that seven other
properties—T50, RVP, research octane number (RON), olefin content, paraffin content, T10, and
T90—all effected specific criteria pollutants of exhaust emissions. (CX 186 at 002; CX 24 at 014).

130. By determining what statistical analysis to apply, then analyzing the data for the
magnitude and interrelationships of these effects, they developed equations to predict emissions from
both new and old compositions of gasoline. (CX 186 at 002).

131. “The emissions data derived from combusting the 15 different fuels were then
analyzed by computer program using the SAS system commercially available from SAS Institute,
Inc.” (Jessup, Tr. 1526; CX 617 at 016). The computer program, however, did not dictate Dr.
Jessup’s analysis, rather he was required to make numerous choices in how to analyze the data:
(1) he had to choose the form of the model, and chose a no-intercept model instead of an intercept
model; (2) he chose not to center the data for each variable he was studying; (3) he chose which data
to include and exclude; and (4) he decided to use a linear equation rather than an exponential
equation. (Jessup, Tr. 1526-30).

132.  Dr. Jessup was criticized for each of these choices by others in the industry, although

he stands by these decisions and would do it the same way again. (Jessup, Tr. 1527-31).
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133. Dr. Jessup understood his invention not to require substantial reconfiguration of
refineries to implement. (Jessup, Tr. 1433).

2. Unocal Next Authorized and Initiated the “5/14 Project”

134. Mr. Beach sent a memo and arranged a meeting on May 14, 1990, with Drs. Jessup
and Croudace, Mr. Kess Alley, Dr. Wayne Miller, and Mr. Tim Wusz, to discuss the results of the
one-car study the Unocal scientists completed. (Beach, Tr. 1750-51; CX 172 at 001).

135. At this meeting, the scientists presented the results to Unocal management. Dr.
Jessup included a slide showing a “Reformulated Gasoline Industry Scoreboard,” in order “to show
the management committee that there were many other companies involved in developing their own
reformulated gasolines and publishing them in fact.” (Jessup, Tr. 1496; CX 171 at 003).

136. He also included a slide with a graph titled “Effect of Oxygen content on CO
Emissions, W.J. Piel, (ARCO) Energy Progress,” because Dr. Jessup “wanted to contrast my
research with other people’s research. This [slide] shows that ARCO had come to a different
conclusion to [sic] what I had come to and was publishing in fact.” (Jessup, Tr. 1498-99; CX 171
at 015).

137. Another slide, titled “General Motors data for effects of fuel aromatic content and
90% point,” was included because, “this is published data from General Motors that was out there
and that had been published, so it was available, and their conclusions did not totally agree with my
conclusions from my own research.” (Jessup, Tr. 1499; CX 171 at 017).

138.  When Drs. Jessup and Croudace made their presentation to Unocal management,

among other things Dr. Jessup “was showing my management the limited scope of the Auto/Qil

63



program at the time compared to what I had done” (Jessup, Tr. 1500; CX 171 at 019), a point he also
made to CARB in the June 20, 1991 presentation (Jessup, Tr. 1513).

139. Dr. Jessup did not believe Auto/QOil “had gotten much underway by the time we
finished our experiment.” And Auto/Qil’s initial test only found a 25 percent change in emissions,
while the one-car test found a 300 percent change. (Jessup, Tr. 1156-57).

140. Mr. Lamb attended the May 14, 1990 presentation, which he thought was exciting
and meant that Unocal should do more research. (Lamb, Tr. 2178-79).

141. Mr. Beach also became excited about the results of the preliminary test because it
appeared that Drs. Jessup and Croudace had discovered the relationship between the composition
of gasoline and the amount and quality of the exhaust emissions coming out of the engine. (Beach,
Tr. 1751). This discovery made possible the implementation of performance standards, which would
impose fewer costs on Unocal. (Beach, Tr. 1751-52).

142. The scientists requested funding for additional work. (Lamb, Tr. 2178-79).
According to Mr. Beach, “obviously, they needed to test a lot more cars than that to be sure that their
discovery was correct, and so they asked us to sponsor them in terms of another $750,000 or so to
do more testing of their theory.” (Beach, Tr. 1752).

143. Mr. Stegemeier could not recall whether the expenditure for this further research
required Executive Committee approval or was within the delegated authority of others to approve.
(CX 7065 (Stegemeier, Dep. at 85)).

144.  As aresult of that meeting, Mr. Beach authorized an expanded study, intending to
determine whether the Unocal scientists could confirm the results of the original study. (Beach, Tr.

1752-53). This expanded effort became known as the “5/14 Project.” (Beach, Tr. 1750). It was
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known as the 5/14 Project because that was the date on which Mr. Beach met with the Unocal
scientists regarding the project. (Beach, Tr. 1750).

145. There was some discussion at the May 1990 presentation about whether Unocal
should take the results of its one-car study to CARB, but Unocal decided that there was not enough
evidence to convince a regulatory agency. (Lamb, Tr. 2180). Unocal decided to keep the results of
its project secret because it did not know what the outcome of the project would be or whether such
results would be useful to Unocal. (Lamb, Tr. 2180-81).

146. Theadditional research that Drs. Jessup and Croudace commenced following the May
14, 1990 meeting included a 10-car study of four older and six newer vehicles. (CX 24 at 015). This
study again used test fuels similar to the one-car study (although somewhat different having been
separately made at different times from the fuels of the one-car study.) (Jessup, Tr. 1160-61).

147. “When refineries blend gasoline, they blend to get into ranges of properties. They
cannot blend to a specific value.” (Jessup, Tr. 1535).

148. Refineries cannot blend to specific value for a given property because, according to
Dr. Jessup, “There’s a number of reasons, a lot of reasons. It’s very hard to control the actual
amount of each stock going into a blend precisely, so it varies a little bit. You don’t know exactly
what you’re putting in there and what’s in there.” In other words, “initially when you create a recipe
for gasoline, you cannot exactly predict what the properties of that recipe are, so there’s [sic] some
errors in there.” (Jessup, Tr. 1535). In addition, “[w]hen you finally finish a gasoline and do an
analysis, there are errors in analysis, so even if you managed to hit something exactly, you wouldn’t

necessarily know that because the analytical data may not reflect that.” (Jessup, Tr. 1535).

65



149. The actual testing for the 5/14 project began in July of 1990 and was conducted by
the Southwest Research Institute (“SWRI). (Jessup, Tr. 1160-61; CX 572; CX 573 at 001).

150. While the results of the 10-car study confirmed some ofthe discoveries of the one-car
test (CX 24 at 015), they also suggested that an additional property, aromatics, should be increased
to reduce a certain criteria pollutant. (CX 24 at 022-023). Aromatics is not a variable used in the
’393 patent claims. (CX 617 at 021-025; Wirzbicki, Tr. 963-64).

151.  After the 10-car test, Drs. Jessup and Croudace also conducted a 13-car test, the
purpose of which was to test the fuels made at Unocal’s refineries, using the inventions that they
already had discovered, and compare those fuels to those of other companies. (Jessup, Tr. 1162).

152.  The 13-car study was conducted in part at SWRI, like the 10-car test, but Unocal split
up the work and also used the National Institute of Petroleum and Energy Research (“NIPER”) to
handle some of the work. (Jessup, Tr. at 1221).

153.  Atthe time Mr. Kulakowski worked for Unocal, he thought the work that Dr. Jessup
and Dr. Croudace did in the emissions field was good work and sound science, and continues to
believe that it is sound science to this day. (Kulakowski, Tr. 4569).

154. Mobil Research and Development Corporation did an analysis of Unocal’s 10-car
emissions test data dated October 16, 1991. (Jessup, Tr. 1578-79). Dr. Jessup explained that the
Mobil analysis was flawed because it included 22 fuels, which means Mobil incorporated the check
fuels and control fuel in its analysis. (Jessup, Tr. 1579-80). Unocal’s 10-car study was designed to
use only the 15 test fuels as part of the experimental design. (Jessup, Tr. 1579). By doing the
analysis the way Mobil did, and not following Dr. Jessup’s experimental design, “In a case like this

you would undoubtedly get a different result.” (Jessup, Tr. 1579-80; CX 1693 at 005).
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C. Unocal Applied for and Obtained a Patent on Its Independent Discoveries

155.  OnlJuly 10,1990, Drs. Jessup and Croudace executed an invention disclosure entitled
“A NEW METHOD FOR BLENDING CONVENTIONAL GASOLINE FUEL COMPONENTS
INTO LOW EMISSION/ REFORMULATED GASOLINES.” (Croudace, Tr. 509; CX 186 at 002).

156. Thereafter, Unocal’s in-house patent attorney, Mr. Greg Wirzbicki, prepared and filed
a patent application claiming aspects of Drs. Jessup and Croudace’s discoveries. (CX 1788 at 013;
Wirzbicki, Tr. 1082-83). The application filed with the Patent and Trademark Office on December
13,1990, No. 07/628,488, originally included 82 claims for certain compositions of cleaner-burning
motor gasolines and methods of blending reformulated gasolines. (CX 1788 at 006, 013).

157. Mr. Wirzbicki did not do anything different in the scope of his employment and his
job regarding his efforts on the *393 patent application and related applications and patent than he
had done with other patents while employed at Unocal. (Wirzbicki, Tr. 1081-82).

158. Mr. Wirzbicki did not oversee any plan to defraud CARB while he was working on
the *393 patent application, nor did he oversee a plan to cause CARB to adopt regulations that would
fall within the scope of any of the 393 claims. (Wirzbicki, Tr. 1137-38).

159. In a March 1992 amendment, Mr. Wirzbicki submitted an article to the PTO
describing the proposed CARB Phase 2 regulations, although CARB’s proposal came after the patent
application was filed and was not prior art. (Wirzbicki, Tr. 972-73; CX 1788 at 327-332). But Mr.
Wirzbicki could not recall comparing any particular claims of Unocal’s patent application to the
proposed CARB regulations in 1991. (Wirzbicki, Tr. 967-68).

160. Withrespect to any potential overlap between claims in Unocal’s patent applications

and the Phase 2 regulations proposed later by CARB, Mr. Wirzbicki explained, “I was claiming for
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my inventors an invention, a new gasoline invention. And I was trying to get as much legitimate
coverage as I could for that invention. To whatever extent it happened to overlap the CARB
regulations was actually meaningless.” (Wirzbicki, Tr. 1081).

161. He cited the 1988 Kingsdown Medical Consultants Federal Circuit decision as the
basis for his belief that, “if a patent prosecutor is prosecuting a patent application, happens to see that
a competitor is doing something, it’s perfectly permissible, legal, and according to their word, not
improper, if I recall right, to cover that invention, to cover that competitor’s product. And for that
reason—] felt that this was exactly the same situation. And for that reason, I felt that I was on very
solid ground in doing the right thing and presenting the claims that I did.” (Wirzbicki, Tr. 1123-24).

162. During the prosecution of the patent application leading to the *393 patent, Drs.
Jessup and Croudace submitted an affidavit stating that they had conceived and reduced to practice
embodiments of their invention prior to certain dates. (Jessup, Tr. 1580-81; CX 1788 at 204).

163. By signing the affidavit, however, Dr. Jessup was not representing to the PTO that
they had determined what their invention was from simply making the fuels identified in the
affidavit. (Jessup, Tr. 1581; CX 1788 at 204).

164. One fuel could never describe all the aspects of their invention, Dr. Jessup explained,
because “for one thing, one fuel is a point in space, in blending space, or fuel properties space. It
doesn’t convey any information about emissions. It doesn’t convey any information about how you
might change the properties of that fuel in some way to change emissions.” (Jessup, Tr. 1581-82).

165. While the patent application was pending, Unocal’s inventors sought approval within

Unocal in an August 26, 1991 request (CX 262), received that approval, and then published
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information about their research in an SAE paper presented at a conference in February 1992.
(Jessup, Tr. 1287-88, 1542-43; CX 477).

166. Unocal’s SAE paper contained the same information presented to Auto/Oil in
September 1991. (Ingham, Tr. 2652-55; CX 477 at 008, 009, 017; CX 4028 at 014, 015, 032).

167. As of November 14, 1991, Examiner Helane M. Myers in the PTO had rejected all
of the pending claims in Unocal’s patent application, and Mr. Wirzbicki had no way of knowing
whether any of the Unocal patent claims ever would be allowed to issue by the PTQ. (Wirzbicki,
Tr. 1112; CX 1788 at 215).

168. After several additional disclosures and further amendments, she issued another
rejection, this time on June 16, 1992, again rejecting all pending claims. (CX 1788 at 339).

169. On March 24, 1993, Examiner Myers issued a Notice of Allowability, stating that
claims 1-3, 5-25,30-45, 48, 50, 54-58, 81-145, 147-150, 152, 155,156, 163-181, and 190-202 would
be allowed. (CX 1788 at 387). A Supplemental Notice of Allowability issued on June 3, 1993, after
Unocal submitted an amendment canceling claims 81 and 82. (CX 1788 at 421).

170.  Unocal received notice on January 31, 1994 that application No. 07/628,488 would
issue as Patent No. 5,288,393 on February 22, 1994, (CX 1788 at 443).

171. Patents become publicly available uponissuance. 37 CFR § 1.1(a). (Linck, Tr. 7773-
74 (“[o]nce a patent issues, one that’s interested in working in the field or a regulatory agency that’s
interested in developing standards that don’t cover what are claimed have the document to look at”),
7778 (explaining that until a patent issues, the disclosure is only to the PTO and not to the public)).

172.  On December 29, 1994, and again on July 5, 1995, Unocal filed disclaimers,

disclaiming certain claims in the *393 patent. (CX 1788 at 460, 477).
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173.  Forty-one claims remain in the *393 patent; each is a composition claim describing
particular ranges of properties for compositions of motor gasoline. (RX 793 at 022-026; CX 1788
at 460-461, 477-478).

174. Table 2 of the’393 patent lists the gasoline properties of the one-car test, and Table
5 lists the properties of the 10-car test. (Jessup, Tr. 1536-37; RX 793 at 017, 019 (referred in
testimony to as CX 17)).

175. Unocal’s *393 patent is based on the one-car equations, it was not based in any way
on the ten-car equations. (Croudace, Tr. 636).

176.  Ultimately, Unocal received five RFG patents (RX 793; CX 618; CX 619; CX 620;
CX 621) and all five of the patents relate back to the original invention of Drs. Jessup and Croudace.
(Wirzbicki, Tr. 880-81, 901-02; CX 186).

177. InMarch 2001, the Patent and Trademark Office received requests for reexamination
of Unocal’s *393 patent; about one month later it received a request for reexamination on the 126
patent. (Strathman, Tr. 3661-62). At least one of these requests was made by the defendant refiners.
(Strathman, Tr. 3662). In addition to those first requests, additional requests for reexamination have
been made as to both patents. (Strathman, Tr. 3663-64). Both patents have received rejections from

the Patent and Trademark Office. (Strathman, Tr. 3663-3664).
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D. Unocal Announced Its Patent, Was Successful in a Preemptive Lawsuit Filed by
Major Refiners, and Now Has a Licensing Plan Available to All Refiners

1. Unocal’s Announced the ’393 Patent, Which Led to a Preemptive
Lawsuit by Six Major Refiners

178. Unocal did not begin to make licensing plans until after the 393 patent issued in
February 1994. (Beach, Tr. 1776-77). First, Unocal wanted to evaluate the strength of the patent,
as Unocal’s Mr. Neal Schmale explained:
we were told that the patent had issued or was about ready to issue,
and what we basically said was let's make really, really sure that this
is going to be a good patent, because we are going to be really
embarrassed, really embarrassed, if we go out and ask for
licensing—ask for license revenues on something that doesn't turn out
to be a good patent.

(CX 7062 (Schmale, Dep. at 71-72).

179.  For this purpose, Unocal intended to enlist an outside consultant to evaluate the
defendabilty of the patent. (Beach, Tr. 1778). Mr. Beach recalled it required some time to select the
appropriate person and then it took that person a while to evaluate the patent. (Beach, Tr. 1778).
Unocal sought to use this outside consultant to “scrub this and make sure we had a good patent.
Because we didn't want to go out and start saying we were going to charge people for something and
then discover that this thing wasn't—wouldn't stand up.” (CX 7062 (Schmale, Dep. at 71-72)).

180. Once Unocal obtained the desired evaluation, it began to consider the licensing
potential of the patent, a process that included assembling a group of people to consider the issue and
make a recommendation. (Beach, Tr. 1776-78). The group consisted of in-house lawyers, outside

counsel, public relations people, individuals from Unocal’s refining and marketing departments and

individuals from Unocal’s government relations department. (Strathman, Tr. 3649).
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181. The company charged this group, which began meeting sometime in late 1994
(Strathman, Tr. 3648), with the task of coming up with a recommended license fee, license
agreement, and public relations strategy, including a public announcement and rollout program.
(Strathman, Tr. 3649; CX 7066 (Thacher, Dep. at 72-73)).

182.  Mr. Strathman joined the licensing group in early 1995, by which time the group had
retained consultants to look at possible public and governmental reactions to a range of potential
announcements and license fees. (Strathman, Tr. 3648). In addition, various people were working
on coming up with a recommendation to management on the fee structure and license agreement
structure. (Strathman, Tr. 3648).

183.  Mr. Thacher was one person who advocated in early 1995 for developing a licensing
plan and publicizing it. (CX 7066 (Thacher, Dep. at 64)). He felt that by developing and publicizing
a such a plan, Unocal would “make concrete what the patents would mean to other refiners and
potentially consumers and other people. And this would forestall enormous amount of mischiefthat
would be potentially stirred up by competitors and advocacy groups who would talk crazy numbers
or other things.” (CX 7066 (Thacher, Dep. at 64-65)). Mr. Thacher took the general position that
it would be useful to have a licensing program that Unocal could announce in order to bring some
certainty and clarity to an announcement of the 393 patent for various audiences from a
communications standpoint. (CX 7066 (Thacher, Dep. at 71)).

184. Unocal did not issue the press release announcing its patent until January 31, 1995.
(Beach, Tr. 1778; CX 375). In its press release, Unocal indicated it planned to offer the patent for

license and anticipated it would have a licensing plan ready by the end of April. (CX 375).
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185. Chevron initially learned of the *393 patent in about February 1994. (Ingham, Tr.
2759). Once Unocal issued its press release indicating its willingness to license the patent in January
1995, Chevron and other refiners prepared a lawsuit against Unocal, which they filed in federal court
in Los Angeles on April 13, 1995. (Ingham, Tr. 2760).

186. Texaco likewise elected to litigate with Unocal rather than take a license to the "393
patent. (Kulakowski, Tr. 4567-68).

187.  Unocal disbanded the licensing group sometime after mid-April 1995, when six major
refiners sued Unocal in a declaratory judgment action on the *393 patent, and the group never
completed its work. (Beach, Tr. 1777; Strathman, Tr. 3650-51). After Unocal was sued, there was
no longer any mandate from management to come up with a licensing plan. (Strathman, Tr. 3651).

188. Consequently, Unocal never put a licensing plan in place in 1995. (Strathman, Tr.
3649-50; Lane, Tr. 3087). The licensing group never developed a proposed agreement structure to
submit to management, nor did it ever settle on a proposed licensing rate to submit. The group also
never formulated a plan for announcing a licensing strategy. (Strathman, Tr. 3649-50).

2. Article III Courts at Every Level Have Upheld the Validity of the *393
Patent

189. The preamble found in all claims in the 393 patent, requiring “an unleaded fuel
suitable for combustion in an automotive engine,” was determined by the Federal Circuit to be a
limitation that any fuel must meet before it can fall within a claim. (Wirzbicki, Tr. 1086-87).

190.  Although the subsequent Unocal RFG patents have not been litigated and their claims
have not been construed by a court, the same preamble also appears in every claim of each of the

other Unocal RFG patents. (Wirzbicki, Tr. 1087).
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191. Unocal’s patent infringement litigation was tried in three phases: liability, damages,
and inequitable conduct. (Strathman, Tr. 3655-56). Unocal prevailed on all three phases of trial.
(Strathman, Tr. 3656). The jury found infringement of approximately 29 percent during the relevant
time period, and awarded Unocal damages consisting of areasonable royalty of 5.75 cents per gallon
on that 29 percent infringement production. (Strathman, Tr. 3656; Wirzbicki, Tr. 1135).

192. 1In 1998, ajudgment was entered in Unocal’s favor. (Strathman, Tr. 3658). Although
the judgment was stayed pending appeal, after Unocal prevailed at the Federal Circuit and the
Supreme Court denied certiorari, Unocal collected this judgment of approximately $91 million,
including interest and attorney’s fees. (Strathman, Tr. 3658).

193.  Unocal then went back to the district court and requested an accounting for
infringement for an additional time period. (Strathman, Tr. 3658). Unocal received batch data from
the defendant refiners through some point in 2000 and submitted a request to the court for
approximately $250 million in additional damages. (Strathman, Tr. 3858-59). The court has never
ruled on this request. (Strathman, Tr. 3660). The matter is currently “on hold” and no subsequent
judgment has been entered. (Strathman, Tr. 3664).

194. Thedistrict court has not yet resolved the dispute between Unocal and the defendant
refiners as to whether gasolines made with ethanol infringe the 393 patent. (Strathman, Tr. 3660).

195. Theonlypatent atissue in Unocal’s patent litigation was the *393 patent. (Strathman,
Tr. 3655). During the patent infringement litigation, Unocal had applications for additional patents
pending. (Strathman, Tr. 3652). The defendant refiners sought discovery of these pending patent
applications. (Strathman, Tr. 3652). Unocal briefed the issue of whether it should provide the

refiners with any additional patent applications, and this briefing was part of the public record in the
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patent litigation. (Strathman, Tr. 3654-55). Ultimately Unocal disclosed the additional application
to the refiners under the terms of a protective order. (Strathman, Tr. 3655).
3. After Winning in Court, Unocal Tried Again to License the Patent

196. With the *393 litigation concluded, Unocal decided it was an opportune time to offer
to negotiate licenses. (Strathman, Tr. 3643). To that end, Unocal sent letters in late 1998 to
determine if interest existed in licensing from Unocal. (Strathman, Tr. 3643; CX 427). Unocal sent
Form Letter A (CX 426) to non-litigating refiners and others; it sent Form Letter B (CX 427) to the
six defendants from the patent case. (Strathman, Tr. 3643-44).

197.  Unocal had no licensing plan in place when it sent these letters out. (Strathman, Tr.
3643). Unocal received only a few calls from non-defendant refiners in response to these letters,
none of which resulted in any licensing negotiations. (Strathman, Tr. 3644). In response to the
letters sent to the six refiner defendants, Mr. Strathman recalled getting a call from a lawyer from
one of the defendant companies indicating that he was the person to whom Unocal should direct
future correspondence. (Strathman, Tr. 3644). Not surprisingly, that communication did not lead
to any license negotiations. (Strathman, Tr. 3645).

1o8. (N | (Strathman, Tr. 3746,
in camera; CX 2007, in camera).

199. (.
|/

(Strathman, Tr. 3746-47, in camera).
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211.  Unocal would license to the defendant refiners in the 393 patent litigation on the
same terms it offered to the rest of the industry, if the refiners would resolve the outstanding patent

litigation with Unocal. (Strathman, Tr. 3634-39).

IV.  COMPLAINT COUNSEL HAVE FAILED TO PROVE THAT UNOCAL ENGAGED
IN EXCLUSIONARY CONDUCT

212. To prove exclusionary conduct, the Complaint alleges that Unocal defrauded three
separate entities with respect to the status of its intellectual property rights: the California Air
Resources Board, the Auto/Oil Air Quality Inprovement Research Program, and the Western States
Petroleum Association. (Complaint §Y 5, 76, 81, 85). The evidence failed to prove that Unocal

engaged in exclusionary conduct with respect to any of these three entities or their members.
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A, Unocal Did Not Defraud CARB

1. CARB Was Responsible for Controlling Air Pollution as Directed by the
California Health & Safety Code

213. In 1988, the California Legislature passed a series of amendments to the California
Health and Safety Code that are now known as the California Clean Air Act of 1988. (CX 1665
(CAL. HEALTH & SAFETY CODE §§ 40910, ef seq.)).

214. By law, CARB was charged with controlling air pollution from motor vehicles.
(CX 1665 at 184 (CAL. HEALTH & SAFETY CODE § 43000(a)-(b))). According to the 1991 version
of the California Health and Safety Code, the control and elimination of air pollutants from motor
vehicles—the primary cause of air pollution on California—was of “prime importance.” (CX 1665
at 184 (CAL. HEALTH & SAFETY CODE § 43000(a)-(b))). The California Clean Air Act addressed
broad goals related to cleaner air including “the protection and preservation of the public health and
well-being, and for the prevention of irritation to the senses, interference with visibility, and damage
to vegetation and property.” (CX 1665 at 184 (CAL. HEALTH & SAFETY CODE § 43000(b))).

215.  Amendments to section 43013(a) added language expressly authorizing CARB to
adopt motor vehicle fuel specifications and in-use performance standards as well as vehicle emission
standards. (CX 10 at 195; CX 1665 at 189 (CAL. HEALTH & SAFETY CODE § 43013(a))).

216. Section 43018(a) declared that CARB “shall endeavor to achieve the maximum
degree of emission reduction possible from vehicular and other mobile sources in order to
accomplish the attainment of the state standards at the earliest practicable date.” (CX 1665 at 190

(CAL. HEALTH & SAFETY CODE § 43018(a)); CX 10 at 195-196).
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217. TheCalifornia Clean Air Actrequired CARB to “take immediate action to implement
both short- and long-range programs of across-the-board reductions in vehicle emissions . . . .”
(CX 1665 at 184 (CAL. HEALTH & SAFETY CODE § 43000-5(d))). It also required CARB to “take
whatever actions are necessary, cost-effective, and technologically feasible in order to achieve, not
later than December 31, 2000, a reduction in the actual emissions of reactive organic gases of at least
55 percent [and] a reduction in emissions of oxides of nitrogen of at least 15 percent from motor
vehicles.” (CX 1665 at 190 (CAL. HEALTH & SAFETY CODE § 43018(b)); CX 10 at 195-196; Kenny,
Tr. 6675-78).

218. CARB was also required, “[nJot later than January 1, 1992,” to adopt
“[s]pecification[s] of vehicular fuel composition.” (CX 1665 at 190-191 (CAL. HEALTH & SAFETY
CoDE § 43018(b)-(c)); CX 10 at 195-196). CARB was additionally required to hold workshops no
later than January 31, 1991, and to hold hearings to consider the adoption of fuel regulations by
November 15, 1991. (CX 1665 at 191 ((CAL. HEALTH & SAFETY CODE § 43018(d)); CX 10 at 195).

219. CARB, of course, could not simply disregard these legislative mandates. (Kenny, Tr.
6507-08). As explained by the Final Statement of Reasons published by CARB staff in support of
the Phase 2 regulations, “the legislature provided the [C]ARB with the basic charge to adopt fuels
standards that are necessary, cost-effective and technologically feasible to meet the specified goals
and delegated to the CARB the responsibility to fashion the specific regulatory approach. These
basic standards and the Section 43018(d) timetable . . . are the extent of the statutory direction.”
(Venturini, Tr. 853; CX 10 at 196).

220. The California Clean Air Act did not mandate what properties to regulate or what

limits to place upon those properties. (Venturini, Tr. 855). The Act does not direct CARB
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specifically how to set the specifications; it tells CARB what to do, but not how to do it. (Venturini,
Tr. 855-56). Therefore, CARB had broad discretion to determine the specific fuel characteristics.
(Venturini, Tr. 856; Kenny, Tr. 6652 (agreeing that CARB had broad policy discretion in the context
of air quality improvement in California)).

2, A Broad Overview of the CARB Regulatory Process and the Adoption
of the Phase 2 RFG Regulations

221. To carry out its charges under the California Clean Air Act amendments, CARB
embarked on two rulemaking proceedings, known as Phase 1 and Phase 2, to regulate low emissions
reformulated gasoline. (Venturini, Tr. 118-19). “{CARB] did a Phase 1 regulation, which was fairly
simple, something that was easily doable that could get some early reductions. And then we
committed to embark on a Phase 2 regulation, which was a comprehensive set of regulations for
reformulated gasoline.” (Venturini, Tr. 119).

222.  Each of the rulemaking proceedings resulted in prescribed limits on specific gasoline
properties. (Venturini, Tr. 118-120; CX 10 at 010-011).

a. The Phase 1 Regulations

223. CARB’s Phase 1 process took place in the late 1980s and 1990s, ending with the
adoption of regulation on September 28, 1990. (Venturini, Tr. 118-20; CX 785).

224. Under the Phase 1 regulations, CARB limited a gasoline property known as Reid
Vapor Pressure (RVP). (Venturini, Tr. 120). Specifically, the Phase 1 regulations limited RVP to
7.8 psi statewide (for specified control periods)). (CX 10 at 010-012 (Phase 2 document referring
to “the existing RVP regulation”). CARB also mandated the addition of 2 deposit control additive

(“detergent”) and scheduled the phase-out of leaded gasoline. (Venturini, Tr. 120).
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225.  Aspartofits efforts to develop the Phase 1 regulations, CARB solicited and received
input and/or research from numerous sources, including refiners, industry groups, and environmental
groups. (Venturini, Tr. 118-20; Courtis, Tr. 5732-34).

226. CARB did not, however, ask refiners whether they had patents or pending patents
during Phase 1. (Venturini, Tr. 862-83).

b. The Phase 2 Regulatory Process

227. CARB’s Phase 2 rulemaking took place in the early 1990s, with the board approving
the regulations on November 22, 1991. (CX 817; CX 10 at 007).

228. According to Mr. Robert Fletcher, the manager of CARB’s Fuels Section (at the time
of the Phase 2 rulemaking), the two goals for Phase 2 were (1) to gain maximum emissions
reductions from existing motor vehicles as soon as possible, and (2) to create a fuel that auto
manufacturers could use to develop lower-emissions vehicles. (CX 10 at 039; Fletcher, Tr. 6445).
Moreover, CARB was interested in obtaining an immediate emissions effect on an existing fleet of
cars as soon as it was implemented. (CX 7063 (Sharpless, Dep. at 95-96)).

1) CARB Met With Interested Parties and Conducted
Workshops Before the Phase 2 Rulemaking Began

229. Well before the official rulemaking began, CARB staff conducted numerous private
informal ex parte meetings with representatives of companies and organizations that had an interest
in the rulemaking. (Venturini, Tr. 370-72; Kenny, Tr. 6652-53). In the period of time leading up
to the adoption of the Phase 2 regulations, CARB and its staff met with individual refiners,
individual auto companies, refining and auto industry trade groups, ethanol producers, small refiner

interest groups, and petroleum marketing groups. (Courtis, Tr. 5733-34, 5893-94).
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230. Mr. Robert Fletcher testified that CARB decided on which fuel specifications to
regulate by starting from what it had learned during Phase 1. (Fletcher, Tr. 6448-49). He described
the process by which CARB developed Phase 2 and obtained information from interested parties:

From there we basically had appeals out to all sectors to provide us
as much information and analyses that they had about the impact of
changing fuel specifications on emissions for motor vehicles, and so
throughout the course of the rulemaking we were bringing this
information in, we were analyzing it and making judgments about
what appropriate fuels specifications could be to achieve emission
reductions.
(Fletcher, Tr. 6448).

231. Before it issued its formal proposal, CARB also conducted public workshops.
(Venturini, Tr. 369-71). Public workshops involved a public discussion of the proposed regulations.
(Venturini, Tr. 369-70; CX 492 (notice of June 11, 1991 workshop); RX 184 (notice of August 14,
1991 workshop)). CARB conducted two public workshops prior to initiating the rulemaking to
discuss various regulatory approaches to regulating gasoline sold in the state of California.
(Venturini, Tr. 369-70; CX 7063 (Sharpless, Dep. at 113); CX 492 (notice of June 11, 1991
workshop); RX 184 (notice of August 14, 1991 workshop)). The whole point, according to Mr.
Venturini, was to obtain information to begin a formal rulemaking. (Venturini, Tr. 858-59).

232. Inpreparing to set out the proposed regulations in what CARB staff terms its “ Staff
Report,” or Initial Statement of Reasons, CARB staff considered many factors including: the need
for the regulation, the emission reductions that were possible, the cost to the affected stakeholders
of the activity, the cost-effectiveness of that activity, the technical feasibility of producing the fuel

in a way that would not interrupt supplies or create disruptions, and the public acceptability.

(Fletcher, Tr. 6446-47).
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2) CARB Issued a Rulemaking Notice and Supporting
Documents on October 4, 1991

233. The CARB Phase 2 RFG rulemaking proceeding began on October 4, 1991, the day
that CARB issued official notice that it was entering a formal rulemaking. (Courtis, Tr. 5779;
CX 767 (October 4, 1991 Notice of Public Hearing)). On that day CARB staff also issued proposed
regulations in its “Staff Report” along with an accompanying “Technical Support Document.”
(CX 767 (October 4, 1991 Notice of Public Hearing); Venturini, Tr. 858-59; CX 52 (October 4, 1991
Staff Report); CX 5 (October 4, 1991 Technical Support Document)).

234. Even during the formal rulemaking, CARB staff and Board members continued to
have ex parte contacts between agency decision-makers and third parties interested in the outcome
of the rulemaking, provided that Board members disclose those ex parte contacts on the rulemaking
record. (Venturini, Tr. 370-71; Kenny, Tr. 6652-54, 6655-56; CX 774 at 224-225).

235. Therulemaking culminated in a CARB Board meeting on November 21 and 22, 1991,
in which participants had an opportunity to submit oral and written comments on the staff proposal.
(CX 10 at 007). The Board passed Resolution 91-54, which officially approves the regulations and
describes the Board’s actions. (CX 817 at 001-002; CX 10 at 008; CX 7063 (Sharpless, Dep. at 139-»
40)).

3 CARB Issued a Final Statement of Reasons in 1992

236. Nearly a year after the November 1991 hearing, CARB published its Final Statement

of Reasons for the Phase 2 reformulated gasoline rulemaking. (CX 10; Venturini, Tr. 764). The

Final Statement of Reasons is a document compiled to satisfy the requirements of the Office of
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Administrative Law. (CX 7063 (Sharpless, Dep. at 139)). The staff does not submit the Final
Statement of Reasons to the Board. (CX 7063 (Sharpless, Dep. at 139)).

237. The Final Statement of Reasons for rulemaking is compiled by CARB staff, not the
CARB Board. In general, the legal staff takes the lead in compiling the Final Statement of Reasons,
supported by CARB technical staff. (Kenny, Tr. 6533; see also CX 10). In the case of the Phase 2
regulations, Tom Jennings, an attorney in the CARB General Counsel’s office took the lead in
compiling CX 10, the Final Statement of Reasons. (Kenny, Tr. 6533; see also CX 10). Mr. Boyd,
the CARB Executive Officer, approved it. (Kenny, Tr. 6534; see also CX 10).

238. IntheFinal Statement of Reasons for Phase 2, CARB summarized the comments that
it had received in oral (at the Phase 2 hearing) and written form, categorized them, and then provided
a response to each comment to justify the regulations. (Courtis, Tr. 5755). Then-CARB staff
member Mr. John Courtis was one of the coauthors of the Final Statement of Reasons. (Courtis, Tr.
5754-55).

“) The Refiners and Other Stakeholders Lobbied CARB
During the Phase 2 Process

239. CARB met with many different interested parties during the development of the Phase
2 regulations. In its Staff Report, CARB noted that “numerous meetings with representatives from
industry” had been held to solicit information and “to discuss their special concerns.” (CX 52 at
016). CARB met with representatives of many different entities and groups on a regular basis from
at least November 1990 through November 1991, when the Phase 2 RFG regulations were approved.

(Venturini, Tr. 110-11 (describing interaction with interested parties in formulating a regulation)).
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240. When meeting directly with refiners, CARB understood that the refiners were
submitting information helpful to their interests and withholding information that would not advance
those interests. (CX 7063 (Sharpless, Dep. at 167-68 (speaking about her awareness that companies
who participate in regulated proceedings are, bar none, not forthcoming with all information, and
that the oil companies were not going to give her information which they did not want her to have,
and would provide her with information that best suited their interests: “[t]hey usually are looking
very well after their own self interest . . .”)); (Boyd, Tr. 6801 (testifying that he understood at the
time that the various companies and constituents advocated their differing positions about the
regulations to CARB from their own perceived best interests)).

Q) Auto/Oil Participated in the Regulatory Process

241. The Auto/Qil program intended to provide the data produced by its own studies to
the public and to lawmakers and regulators at the federal and state level. (CX 4001 at 002). “The
results of research and testing of the Program will be disclosed to government agencies, the Congress
and the public, and otherwise placed in the public domain.” (CX 4001 at 007). In fact, Auto/Qil
provided data from its research to both CARB and the United States Environmental Protection
Agency. (CX 7073 (Wise, Dep. at 31)).

242. Exxon’s Mr. Jack Wise testified that Auto/QOil’s expectation in giving its data to
CARB was that:

they could then take that data set and analyze it in any fashion they
chose to see what the effects of the variables were on air pollution,
just like the U.S. government did. By allowing the individual

agencies to have the data sets they weren’t restricted to our
interpretation of the data.
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(CX 7073 (Wise, Dep. at 31)). Auto/Oil communicated its research to CARB to assist the RFG
rulemaking proceedings. (Burns, Tr. 2465-66).
6) WSPA Participated in the Regulatory Process

243. WSPA provided a common forum for its members to advance common industry
positions with CARB, including the CARB Board, executive and senior management, as well as
staff. (CX 7059 (Moyer, Dep. at 10-12)).

244. 'WSPA members met with CARB a number of times during the Phase 2 regulatory
process, WSPA submitted written comments, and also presented oral comments at the CARB
November 1991Board meeting. (Venturini, Tr. 118-20; Courtis, Tr. 5732-34).

245. 'WSPA also commissioned a cost study of the proposed Phase 2 regulations based on
a composite refinery linear programming model which was prepared by Tumer Mason.
(Cunningham, Tr. 4319-20, 5879-83). It presented the results of this study to CARB and Mr.
Cunningham of Turner Mason presented many of the results of this study orally at the CARB
November 1991 Board Meeting. (CX 773 at 228; see Cunningham, Tr. 4319-20, 5879-83; CX 7063
(Sharpless, Dep. at 105-06)).

246. 'WSPA hoped that the information it provided to CARB would be utilized by CARB
in “crafting their proposed regulations into final proposals” and that those proposals would be

“ultimately adopted as regulations.” (CX 7059 (Moyer, Dep. at 12)).
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3. Unocal’s Advocacy Before CARB Was Driven by Its Operations—
Including a Desire for A Predictive Model and an Opposition to
Oxygenates—Not by Anything Related to its Patent Application or
Uncertain Future Royalties

247. On November 6, 1989, Mr. Roger Beach, then-President of Unocal’s Refining and
Marketing Division, officially appointed Dennis Lamb to head the newly created Fuels Issues
Management Team (also referred to as the Fuels Issues Team). (Beach, Tr. 1748; CX 540; Beach,
Tr. 1675). The Fuels Issues Team was a team within Unocal set up to keep track of regulations and
proposed regulations faced by Unocal, assess the impact and timing of those regulations, and to make
sure Unocal had a good rapport with the regulators to ensure open lines of communication. (Beach,
Tr. 1748). Unocal scientists Drs. Jessup and Croudace were not members of the Fuels Issues Team.
(Miller, Tr. 1441).

248. Mr. Beach chose Mr. Lamb to head the team because he was very effective in
interfacing with regulators and other organizations outside the company. (Beach, Tr. 1748). Mr.
Beach wanted Mr. Lamb to lobby the regulators in the direction that would require Unocal to make
the least amount of capital investments and to help formulate Unocal’s positions regarding future
regulations. (Beach, Tr. 1749). As head of the Fuels Issues Team, Mr. Lamb led those who were
dealing with CARB. (Beach, Tr. 1675). Thus, with respect to the CARB Phase 2 regulations, Mr.
Lamb was involved at the inception of Unocal’s advocacy efforts before CARB. (Lamb, Tr. 2169-
70).

a. Unocal Officially Adopted a Strategy of Advocating for a
Predictive Model

249. Unocal’s thinking with respect to its Phase 2 CARB advocacy strategy was motivated

by a concern for the operations of its refining business. (See Beach, Tr. 1761-62).
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250. In the late 1980s, when Mr. Roger Beach became the President of Refining and
Marketing at Unocal, it had three California refineries: San Francisco, Santa Maria, and Los
Angeles. (Beach, Tr. 1742). Unocal, however, did not make gasoline at all three refineries—only
at San Francisco and Los Angeles. (Beach, Tr. 1742). The San Francisco and Los Angeles refineries
were very different from each other. (Beach, Tr. 1742). San Francisco made lube oil while Los
Angeles did not. (Beach, Tr. 1743). The San Francisco refinery processed sweet crude while the
Los Angeles refinery processed entirely sour crude. (Beach, Tr. 1742). Sweet crude is crude that
has very little sulfur in it; sour crude is crude that is heavy on sulfur. (Beach, Tr. 1743). That meant
that Los Angeles had a lot more sulfur recovery facilities and it also had a fluid catalytic cracking
unit, which San Francisco did not have. (Beach, Tr. 1742-43). Because the San Francisco refinery
had neither thermal cracking nor catalytic cracking, it did not have any olefins to speak of in its
gasoline. (Beach, Tr. 1743).

251.  One of Unocal’s concerns with respect to the upcoming regulations was whether
CARB would mandate the use of oxygenates. (Lamb, Tr. 2176). Unocal did not have its own
manufacturing capacity for oxygenates and was concerned about the expense of either having to
develop that capacity itself or having to purchase oxygenates from others. (Lamb, Tr. 2176).

252. ARCO Chemical Company was one of the country’s leading manufacturers of the
oxygenate MTBE. (Lamb, Tr. 2175-76). ARCO Chemical visited Unocal’s Fuels Issues Team to
advocate for the use of oxygenates. (CX 154 at 002; Lamb, Tr. 2175-76).

253. In the summer of 1990, Unocal believed that the CARB Phase 2 regulations could
take several forms. (Lamb, Tr. 2181). Unocal’s frame of reference was the recent reformulated

diesel rulemaking proceedings, in which Unocal had observed the development of two compliant
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options—(1) a prescribed “formula fuel” and (2) an alternative testing option which allowed a
company to make an alternative formulation if testing showed that this formulation had emissions
equivalent to that of the formula fuel. (Lamb, Tr. 2181).

254. Under the reformulated diesel regulations, the vehicle testing option was widely
utilized. (Lamb, Tr. 2182). Unocal, in fact, developed and certified its own alternative diesel
formula. (Lamb, Tr. 2182). Companies kept their alternative diesel formulations secret, and such
secrecy conferred a competitive advantage upon them. (Lamb, Tr. 2182-83). By keeping its diesel
formulation secret, Unocal was able to preserve what it perceived to be a cost advantage and to
prevent others from using Unocal’s own certified formula. (Lamb, Tr. 2182-83).

255.  Inmid-1990, Unocal believed that CARB would apply the same two-option pattern
that it had followed in its diesel rulemaking to its upcoming Phase 2 gasoline rulemaking. (Lamb,
Tr. 2181).

256. In this same time frame, some of the individuals within Unocal’s Science and
Technology department wanted Unocal to take its research findings to regulatory agencies and
advocate that a formula fuel based on the 5/14 research be mandated. (Lamb, Tr. 2187; Beach, Tr.
1755).

257. Mr. Lamb was opposed to this approach. (Lamb, Tr. 2187). He believed that the
refining group at Unocal, which would need to spend a lot of money to comply with the CARB
Phase 2 regulations, needed flexibility and compliance options. (Lamb, Tr. 2187). Mr. Lamb
believed that by advocating a formula based on the 5/14 research, Unocal would be limiting the

regulatory options for its refineries. (Lamb, Tr. 2187).
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258. Mr. Lamb set forth his position on this issue in an October 2, 1990 memo to Mr.
Roger Beach. (Lamb, Tr. 2186-87; Beach, Tr. 1756; CX 194). In this memo, Mr. Lamb discussed
why he believed that Unocal should not advocate that regulatory agencies adopt a formula based on
the 5/14 project research. (Lamb, Tr. 2187; CX 194). Mr. Lamb wrote: “If Unocal is successful in
convincing regulators that 514 is correct it could become the specified formula and Unocal would
have just one option and no opportunity for competitive advantage.” (CX 194 at 003).

259. In this memo, Mr. Lamb recommended to Mr. Beach that Unocal continue to
advocate for performance standards rather than advocate in favor of any mandated
formula—including one based on the 5/14 project research. (Lamb, Tr. 2187-88; Beach, Tr. 1756;
CX 194 at 003). Mr. Lamb believed that performance standards provided more flexibility for
Unocal. (Lamb, Tr. 2188). In essence, performance standards for a fuel mean simply establishing
the level of emissions reductions to be achieved for specific pollutants. (CX 7063 (Sharpless, Dep.
at 82)).

260. Mr. Lamb also recommended that Unocal should advocate for “a workable equal
emission” provision, that is, a workable vehicle testing option. (CX 194 at 003; Lamb, Tr. 2189).

261. Mr. Lamb’s final recommendation to Mr. Beach in his October 2, 1990 memo was
that Unocal should continue to “maintain secrecy regarding 514 findings until air quality benefits
and cost-effectiveness are assured and appropriate opportunities for certification or substitution are
determined.” (Lamb, Tr.2189; CX 194 at 003). As Mr. Lamb explained, Unocal did not know what
opportunities the 5/14 project research would provide for Unocal to produce its own fuels; Unocal

did not know what the costs would be; and, finally, Unocal did not know what CARB would require
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withrespect to equal emissions provisions or mandated gasoline formulas. (Lamb, Tr.2189; CX 194).

262. Mr. Lamb’s thinking during the period was in line with Unocal management. During
this time period, Unocal’s Chief Executive Officer, Mr. Richard Stegemeier, supported performance
standards. (Miller, Tr. 1434).

263. In response to this memorandum, Mr. Beach conveyed to Mr. Lamb that Unocal
should approach CARB to see if they could convince CARB to go the “predictive model route.”
(Beach, Tr. 1757). Mr. Beach was also a strong supporter of performance standards—a lesson he
had learned from the stationary source regulations. (Beach, Tr. 1740-41) (“I think both the industry
and the regulators found out that issuing regulations on point specifications as opposed to, you know,
performance standards that would have regulated the exhaust coming out of the stack was not the
way to go.”). Mr. Beach did not authorize Mr. Lamb to persuade CARB to adopt specifications that
were based upon a 5/14 formula. (Beach, Tr. 1757).

264. Mr. Beach became aware of the proposals to take Unocal’s research findings to
regulatory agencies and advocate that a formula fuel be mandated when Mr. Dennis Lamb brought
them to his attention. (Beach, Tr. 1755).

265. Mr. Lamb spoke with Mr. Beach about the memo on October 16, 1990. (Lamb, Tr.
2190-92). Mr. Lamb wrote on his copy of the August 2, 1990 memo, “Beach agreed per 10/16
conversation.” (Lamb, Tr. 2190-91). In this October conversation, Mr. Beach did not authorize Mr.
Lamb to persuade CARB to adopt specifications that were based upon a 5/14 formula. (Beach, Tr.
1757). According to Mr. Beach, he told Mr. Lamb “that was absolutely something we were not
goingtodo.” (Beach, Tr. 1755). Mr. Beach testified that Unocal’s strategy was that Unocal wanted

CARB to adopt a predictive model: “I mean, we wanted them to adopt a predictive model that didn’t
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have any limits on it, and that would provide us with the most flexibility and therefore the least
capital cost. And beyond that we wanted CARB to do their own thing.” (Beach, Tr. 1755).

266. Mr. Lamb understood after his conversation with Mr. Beach that his marching orders
were to continue to advocate performance standards and to oppose any formula fuels. (Lamb, Tr.
2193). He also understood his marching orders were to continue to seek a workable equal emissions
provision from CARB and to maintain the secrecy of the 5/14 program until Unocal was able to
explore the questions Lamb had raised. (Lamb, Tr. 2193).

267. InNovember 1990, the Unocal scientists presented the results of the expanded study
to Mr. Beach and others. (Beach, Tr. 1758). These results confirmed the results of the original,
single-car study. (Beach, Tr. 1758).

268. At that meeting, Mr. Beach rejected the suggestion that Unocal attempt to make
certain specifications required in the industry. (Beach, Tr. 1759; CX 1182 at 035). Accordingto Mr.
Beach, “I told them we’re not going to do that.” (Beach, Tr. 1759). He did so because he was
opposed to mandating any particular recipe or set of specifications. (Beach, Tr. 1758-60).

269. Lamb also learned about the results of the 5/14 project during the presentation.
(Lamb, Tr. 2194). Mr. Lamb recalled that a “lightbulb” went on as he listened to the presentation,
and for the first time, he understood that the 5/14 research could be used to develop a predictive
model that could have broad application in the industry. (Lamb, Tr. 2194).

270. After seeing this presentation on the 5/14 project work, Mr. Lamb understood that
there could be an opportunity for a third regulatory compliance option. (Lamb, Tr. 2194-95). In
addition to the formula fuel and vehicle testing options, Mr. Lamb now saw that there was a potential

for a third compliance option, a predictive model. (Lamb, Tr. 2194-95). At that time, it “clicked”
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with Mr. Lamb that the equations that Dr. Jessup had used to predict emissions could have a broader
utilization as a CARB compliance approach. (Lamb, Tr. 2208).

271. Mr. Lamb also realized that the 5/14 project research results could have implications
for Unocal’s concern that there would be a regulatory mandate for oxygenates. (Lamb, Tr. 2194-95).
In a predictive model, a refinery could use its own strengths and weaknesses to its advantage.
(Lamb, Tr. 2195). By playing on those strengths and weaknesses, a company could potentially
reduce its oxygenate requirement to near zero. (Lamb, Tr. 2195).

272. InUnocal’s particular circumstances, apredictive model could enable Unocal to take
advantage of the fact that one of its refineries produced gasoline with very low sulfur and low
olefins. (Lamb, Tr. 2195). Because both these properties were useful in reducing emissions, Unocal
could use the low olefin/low sulfur qualities to offset the higher emissions from some other
parameters of its gasolines. (Lamb, Tr. 2195). A predictive model might enable Unocal to make
gasoline with just a minimum amount of oxygen, or with no oxygen at all. (Lamb, Tr. 2195-96).

b. The Unocal Inventors Desired Recognition for Their Work

273. The atmosphere at Unocal in the early 1990s was tense for researchers like Drs.
Jessup and Croudace. Dr. Jessup elaborated, “From my perspective, Unocal had gone through very
tight monetary times and was starting to restrict the budgets, and in particular the budget for the
research center was a target. And there had been a lot of layoffs. There was talk of more layoffs.
It was a scary time.” (Jessup, Tr. 1588).

274. Dr. Croudace wrote memos attempting to get his management’s attention once the
5/14 project was completed: “Well, up and to this point we had done all this research, what I

considered to be probably some of the best research that I had seen out there, but we were keeping
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it within the walls of Unocal. I was trying to get someone to listen to me and there’s a whole series
of these documents where we should go out and tell somebody about them. And it was, I have to
admit, my ego trying to get my invention or Peter and my invention out there into the field.”
(Croudace, Tr. 643-44).

275. OnNovember 27,1990, Dr. Croudace wrote his manager, Wayne Miller, and told him
that was inevitable that other studies to be conducted in the immediate future would uncover for
CARB two of the key variables to reducing emissions—including T50—and that CARB would then
regulate these variables in their Phase 2 regulations. (CX 207 at 001). Dr. Croudace believed CARB
was on course to discover the effects of RVP and T50 on emissions in its own study by April 1,
1991, and would then regulate these variables in the Phase 2 gasoline specifications. (Croudace, Tr.
644-45;,CX 207). Referencing others’ previous or future studies, Croudace told Miller that if Unocal
intended to use its results to its advantage in the marketplace and/or to influence CARB that “we
have to use our information now.” (CX 207 at 001).

276. Itisevident from the face ofthe memorandum that “influencing CARB” did not mean
trying to convince CARB to include a TS50 specification in its regulations, as Dr. Croudace
acknowledged that it was inevitable that this would occur without Unocal’s input. (CX 207 at 001).
Additionally, Dr. Croudace wanted to get credit for the fact he and Dr. Jessup discovered this first:
“I wanted to discover it.” (Croudace, Tr. 645).

277. Drs. Croudace and Jessup provided their superiors with various memoranda or
presentations in which they raised various justifications for telling others about or otherwise using
parts of their discoveries. For example, in a memorandum dated December 11, 1990, the scientists

argued for an opportunity to go to Auto/Qil and present an alternative analysis of Unocal data which

95




would suggest that a mathematical construct of TS50, T90 and T10 (known to the industry as a
Driveability Index (“DI”’)) was a key variable to reduce emissions and not just the T90 parameter
Auto/Oil was investigating. (CX 210 at 002). This option, they argued, would “leave the door open”
for Unocal to use its research results and license gasoline formulations to other oil companies.
(CX 210 at 002). The scientists also argued that allowing publication of research results could allow
Unocal to avoid expensive equivalency testing with the EPA or that publishing could make their
CEO a hero in the oil industry by showing scientifically that emissions from gasoline could be
reduced. (CX 210 at 003-004).

278. The scientists also argued that because their work showed that low olefins reduced
emissions, Unocal could benefit from a regulation that recognized this fact since one of its refineries
did not produce olefins. (CX 210 at 004).

279. Drs. Jessup and Croudace spoke of $114 million in royalties per year. (CX 210 at
002, 004). The $114 million dollars identified in CX 210 was based on one-tenth of one cent as a
royalty figure. But that is not the only figure that Drs. Jessup and Croudace utilized. (Croudace, Tr.
595). In other memoranda, they also used one-thousandth of a cent, one-hundredth of a cent, and
even a cent. (Croudace, Tr. 595; see, e.g., CX 238 at 018).

280. Dr. Jessup, however, explained that at the time that he wrote came up with the $114
million dollar number, he had no responsibility for licensing. (Jessup, Tr. 1587). Additionally, he
had no prior experience with licensing at Unocal and had not been given any training on what factors
to look for, if any, in determining appropriate licensing amounts. (Jessup, Tr. 1587). According to
Dr. Croudace, none of the licensing numbers that Drs. Jessup and Croudace came up with (including

the $1 billion per year in CX 493) were based on any sort of licensing analysis that they had done.
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(Croudace, Tr. 595-96). When asked how they came up with the numbers, Dr. Croudace explained
that they simply “wanted a number big enough that it would interest people in our company” and that
he and Dr. Jessup had basically picked the numbers “out of thin air.” (Croudace Tr. 596).

281. Drs. Jessup’s and Croudace’s superior, Dr. Miller, never reported to any of his direct
superiors or anyone above them in any memorandum what the value of potential technology was.
(Miller, Tr. 1451).

282. Dr. Jessup also believed, and stated in a May 1, 1991 internal Unocal presentation,
that the 5/14 project had the potential to save Unocal’s refineries $40 million per year. (Jessup, Tr.
1221-23; CX 238 at 018).

283. In another attempt to get attention for their research, Dr. Jessup prepared a poster
board (CX 2) that was displayed at a spring 1991 meeting that included Unocal senior management
(Wirzbicki, Tr. 933) alongside dozens of poster boards others had created describing various
projects. The Science and Research Division had more than one poster in order to try and impress
management and Mr. Schmale to continue to have funding for science. (Miller, Tr. 1452-53).
According to Dr. Miller, Dr. Jessup was the one primarily responsible for the substance of the RFG
poster. (Miller, Tr. 1451).

284. The inventors wanted to make the point “that research is valuable to the operating
divisions. And that was the point really, was to get their attention and say, ‘[h]ey, we’re paying for
ourselves, here’s potential income from research.”” (Jessup, Tr. 1589). This point was echoed by
the testimony of Dr. Miller who said the point of the poster was to “[iJmpress Mr. Schmale that
research is valuable and important.” (Miller, Tr. 1453). He went on to explain that their rationale

was that they “wanted to continue to have funding.” (Miller, Tr. 1453). As Dr. Miller admitted,
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“people wanted Mr. Schmale to notice that they were contributing to the company through the
various projects that they put on their posters.” (Miller, Tr. 1453).

285.  The poster board showed a rainbow and pot of gold, using computer clip art that Dr.
Jessup found to be “a nice touch.” (Jessup, Tr. 1242). It also used a royalty figure of one cent per
gallon, applied to all of the gallons of gasoline sold in the U.S. in a year, to come up with a figure
of one billion dollars, which Dr. Jessup, “pulled out of the air,” as part of their attempt to get
attention. (Jessup, Tr. 1589; CX 2). As Dr. Jessup testified, however, no amount of money Unocal
could earn from his work would motivate Dr. Jessup to commit fraud. (Jessup, Tr. 1589).

c. Unocal’s Advocacy Strategy Was Not Motivated by Awareness of
an Uncertain Patent Application or Royalties

286.  After Roger Beach had seen the 5/14 presentation from Drs. Jessup and Croudace,
he understood that Unocal was planning on filing a patent application on an invention relating to that
work. (Beach, Tr. 1761). Mr. Beach’s knowledge of the patent application was limited. Mr. Beach
never looked at the patent application and does not recall discussing the contents of the patent
application with anyone. (Beach, Tr. 1761). Furthermore, Mr. Beach did not have any
understanding as to what the claims ofthe patent application covered. (Beach, Tr. 1761). According
to Mr. Beach, he was not personally involved in the patent application. (Beach, Tr. 1762).

287.  Although Mr. Beach knew about the patent application, he was skeptical the scientists
would obtain a patent on the gasoline formulae contained in the *393 claims. (Beach, Tr. 1761). He
“had a jaundiced view that they’d ever get a patent” on the work that they had done. (Beach, Tr.

1761).
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288. Mr. Lamb also learned in late 1990 that Unocal had filed a patent application on some
of the results of its 5/14 research project. (Lamb, Tr. 2196). Like Mr. Beach, Mr. Lamb never saw
the patent application, and did not know what it covered. (Lamb, Tr. 2196). Mr. Lamb has never
read the claims of the patent application. (Lamb, Tr. 2196). When he learned that Unocal had filed
for a patent application in December of 1990, that did not change in any way the plan of action that
he and Mr. Beach had agreed upon in his October 2, 1990 memo. (Lamb, Tr. 2405-06).

289. Mr. Lamb’s subordinate, Mr. Michael Kulakowski, learned of the patent when he had
at least one conversation with Dr. Jessup in late 1990 or early 1991. (Kulakowski, Tr. 4572-73).
In that conversation, Dr. Jessup told Mr. Kulakowski either that he had filed for a patent or was
considering filing for a patent pertaining to the work he had done on low emissions gasoline.
(Kulakowski, Tr. 4572-73). Mr. Kulakowski admitted these facts to Complaint Counsel in his
Investigational Hearing at which no representative from Unocal was present. (Kulakowski, Tr.
4572-73). Either the same day as his conversation with Dr. Jessup involving the patent application
or the next day, Mr. Kulakowski went to Mr. Lamb’s office and told Mr. Lamb that Dr. Jessup
thought he was going to get a patent for CARB gasoline. (Kulakowski, Tr. 4573). Mr. Kulakowski
was skeptical of the idea that Dr. Jessup would obtain a patent. (Kulakowski, Tr. 4511). When he
told his boss about it, Mr. Lamb confirmed that Mr. Kulakowski’s skepticism was justified: “Mr.
Lamb rolled his eyes and waved his hands, kind of shook his head and said, ‘Don't worry about
that.”” (Kulakowski, Tr. 4511). After Mr. Kulakowski’s discussion with Mr. Lamb regarding the
patent application, Mr. Kulakowski put the idea out of his mind. (Kulakowski, Tr. 4511-12,4574).

290.  Unocal then-CEO Mr. Richard Stegemeier testified that he simply did not monitor

the prosecution of the RFG patents, “Not at all, not close.” He explained that, “the company had at
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any given time perhaps a thousand active patents. It had 50 to a hundred patent applications under
review in the patent office, some of which never materialized, some of which did. And that’s the
responsibility of the patent counsel to do that, general patent counsel to do that.” (CX 7065
(Stegemeier, Dep. at 90)).

291. While Drs. Jessup and Croudace attempted to draw attention to the idea that their
invention could bring royalties to Unocal, Mr. Roger Beach testified that there were no plans at
Unocal in 1990 or 1991 to charge royalties on the 5/14 research. (Beach, Tr. 1763). While he
understood that there could be potential for licensing income from an invention, during this time
frame, he did not have any understanding as to what the potential licensing income would be.
(Beach, Tr. 1763). Despite the fact that Mr. Beach knew generically about the potential for licensing
income from inventions, he made his decisions regarding an advocacy strategy to CARB based on
what he thought would best limit the amount of capital costs to be imposed by the regulations.
(Beach, Tr. 1761-62). Mr. Beach’s focus was as an “operating person.” (Beach, Tr. 1762). And,
as an operating person, “anything about patents was a big black hole.” (Beach, Tr. 1762).

292.  Similarly, Mr. Lamb was not aware of any plans at Unocal in 1990 or 1991 to charge
royalties on anything related to the 5/14 research. (Lamb, Tr. 2207). He recalls seeing numbers such
as the ones discussed in CX 210 in materials that he received from the scientists, but did not believe
such numbers had any basis in reality. (Lamb, Tr. 2206-07). He never discussed these numbers with
Dr. Miller, nor did these numbers have any effect on Mr. Lamb’s decisions about what to say to

CARB. (Lamb, Tr. 2207).
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4. Unocal Formed Its Equivalency Task Force to Develop a Strategy for
Advocacy of Equivalency Provisions at the State and Federal Levels

293. Once Mr. Lamb understood the potential implications of the 5/14 work, he formed
a task force within Unocal to ensure that the emerging regulations at both the national level and at
the state level would include “equivalency” provisions such as testing and modeling compliance
options. (Lamb, Tr. 2208-09; CX 225 at 003-004). This task force included individuals from
Unocal’s mafketing department, state and federal government relations departments, environmental
science department, refining department, and science and technology department. (Lamb, Tr. 2209).
In a memo inviting individuals to join this equivalency task force, Mr. Lamb wrote that “the
opportunity for pure equivalency still exists.” (Lamb, Tr. 2210; CX 225 at 004). Mr. Lamb was
referring in this statement to a regulatory compliance option that had no artificial minimums or
maximums but would restrict Unocal’s refineries’ ability to comply with the regulation. (Lamb, Tr.
2210).

294. Unocal’s equivalency assurance task force adopted a five-part strategy. (RX 152).
The first strategy was to advocate that CARB adopt “unrestricted pure equivalency provisions.”
(RX 152; Lamb, Tr. 2212-13). What Unocal wanted was to have the ability for the parameters to
float up or down so that Unocal could have the greatest flexibility for its refineries. (Lamb, Tr.
2213).

295. The second part of Unocal’s strategy was to “focus on keeping oxygen levels
unrestricted in the CARB regulations.” (RX 152; Lamb, Tr. 2213). Because oxygen was a very
expensive commodity that Unocal did not manufacture, Unocal wanted to be able to both avoid the

use of oxygen and to use oxygenate if necessary at its most economical level. (Lamb, Tr. 2213).
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296. The third strategy that Unocal’s equivalency assurance did was to “maintain the
confidentiality of the 5/14 theories in order to retain multiple compliance options until cost-
effectiveness can be determined.” (RX 152; Lamb, Tr. 2214). Mr. Lamb stated that as of early 1991,
Unocal was still attempting to understand what the 5/14 theories meant to Unocal in terms of a
regulatory framework and what the costs would be and thus wanted to keep confidentiality in place
until they had a good grasp on what potential regulatory options meant to Unocal. (Lamb, Tr. 2214).

297.  The fourth strategy Unocal’s equivalency assurance task force adopted was to “work
with EPA and CARB to craft practical, workable equivalent certification procedures (both modeling
and testing).” (RX 152; Lamb, Tr. 2215-16). With respect to CARB, Unocal wanted to make sure
that CARB had in place a testing program such as that developed for diesel, and wanted also to
ensure that CARB was considering the possibility of a predictive model. (Lamb, Tr. 2215).

298.  The fifth strategy was to “implement fall back plans to influence rulemaking through
(a) an executive office action or (b) legislative branch action in case regulatory action appears to be
failing.” (RX 152; Lamb, Tr. 2215). The equivalency assurance task force outlined “backup” plans
which included executive office or legislative intervention if the EPA or CARB were not successful
in coming up with the regulatory compliance options that Unocal viewed as workable or helpful to
Unocal. (RX 152; Lamb, Tr. 2211-12). Unocal anticipated that it might need to go to either the
executive office or to the legislature to “nudge” the regulatory agencies in a direction that would be

more helpful to Unocal. (Lamb, Tr. 2211-12).
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5. To Follow Its Predictive Model Strategy, Unocal Decided to Disclose Its
Research to CARB

299. In following this five-part strategy, in the spring of 1991, Unocal proceeded on a
couple of fronts. (Lamb, Tr. 2216). At the national level, Unocal was participating in the regulatory
negotiation process with respect to two concepts, a “simple model” for EPA Phase I, and a
“complex” predictive EPA model. (Lamb, Tr. 2216-17).

300. At the state level, Unocal began looking at opportunities to further the predictive
model concept at CARB. (Lamb, Tr. 2216). Unocal decided to take its research to CARB in the
hopes that CARB would build a predictive model compliance option into its Phase 2 regulations.
(Lamb, Tr. 2217; Beach, Tr. 1764-65). |

301. ByMay 10, 1991, the head of Unocal's regulatory effort, Dennis Lamb (Kulakowski,
Tr. 4412), had contacted CARB and requested a meeting in the future between CARB and Unocal,
although he had not told CARB the purpose of the meeting. (CX 241 at 001).

302. Mr. Lamb was the person in charge of Unocal’s regulatory position and the
presentation to CARB to be made at the June 20, 1991 meeting. (Kulakowski, Tr. 4412). Before
the meeting, Unocal scientists prepared the main slide presentation for the meeting. (Miller, Tr.
1400-01). Dr. Miller testified that he recalled working primarily with Dr. Jessup to prepare for that
meeting and put together slides. (Miller, Tr. 1400-01). Dr. Croudace also recalls that they we went
through “a number of rounds of what kind of slides we would present there.” (Croudace, Tr. 468).

303. In advance of the Unocal presentation to CARB, Mr. Lamb wrote a memo to Dr.
Miller providing his thoughts and suggestions on the presentation. (Lamb, Tr. 2217-18; CX 241).

In this memo Mr. Lamb stated that “the purpose of the presentation should be to convince CARB
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staff that predictive equations or vehicle testing in particular should not include unnecessary
minimums or maximums on fuel parameters (e.g. oxygen).” (CX 241; Lamb, Tr. 2218). Unocal
wanted to be able to operate within the full range of gasoline parameters and not have unnecessary
minimums and maximums on parameters such as oxygenate. (Lamb, Tr. 2218).

304. As explained by Dr. Peter Jessup, who received a copy of the memorandum, Unocal
wanted to convince CARB not to put any fuel property caps or boundaries in the predictive model.
(Jessup, Tr. 1502). Specifically, individual refineries should “be allowed to come” to their “own best
gasoline blending methods to meet the CARB requirements of emission . ..” (Jessup, Tr. 1502-03).
Because every refinery is different, Unocal believed what was optimum in one refinery was not
optimum in another. (Jessup, Tr. 1504).

305. One advantage of a predictive model as opposed to a specified formula or range of
formulae is one of flexibility and cost. (Beach, Tr. 1765-66). A performance standard would allow
Unocal to determine what capital expenditures to make at each refinery, given the unique nature of
each of its refineries. (See Beach, Tr. 1765-66) (capital requirements would lower with a predictive
model because “[t]here would be a lot more flexibility than a specific composition regulation and
also limits on the distillation of that gasoline”)). One motivation for seeking such flexibility on a
refinery-by-refinery basis was Unocal’s desire to obtain a competitive advantage from the fact that
its San Francisco refinery featured a very low sulfur gasoline, had high aromatics, and almost no
olefins. (Kulakowski, Tr. 4601-03; Beach Tr. 1765-66 (a predictive model would enable Unocal to
use low-olefin gasoline to Unocal’s advantage)). As Mr. Kulakowski testified, one of the priorities
of the upcoming June 20, 1991 meeting was to look for a way to take advantage of those properties

in the CARB proposal. (Kulakowski, Tr. 4603).
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306. Unocal’s primary goal of working with CARB to avoid set specifications and adopt

a predictive model was explained by the testimony of Unocal scientist Dr. Michael Croudace:

The problem that we had, as our refinery set out, is we didn’t want to

have to meet set specifications, things like MTBE where we were not

basic. We did not want to see an oxygenate rule put in. We didn’t

want to see mandates on exactly how to set your RVP. And we saw

that those were going to be probable outcomes of what was

happening in Sacramento. So it was the purpose of this meeting to

give them enough information to give them an idea that they could do

a predictive model, much in the same fashion that the autos have

predictive models.
(Croudace, Tr. 655-56). As further explained by Mr. Dennis Lamb, on cross-examination, Unocal
wanted CARB to consider putting in its regulations a predictive model-——mathematical equations that
refiners could use to predict gasoline emissions that would comply with the regulations. (Lamb, Tr.
1997-98). Thus, in the meeting with CARB, Unocal wanted to show CARB the concept of
mathematical equations to predict emissions. (Lamb, Tr. 1997-98; Kulakowski, Tr. 4607).

307. Asadmitted by Mr. Kulakowski, Unocal representatives knew that a single recipe by
its very nature could have an effect on competition, and that was one of the reasons that Unocal
wanted the June 20, 1991 meeting in the first place. (Kulakowski, Tr. 4607-08). Unocal advocated
for a predictive model, not a particular composition of gasoline. (Kulakowski, Tr. 4608).

308. Inaddition to the primary goal of advocating performance standards, Mr. Lamb also
described an additional priority in his May 10, 1991 memorandum:

The second priority is to convince CARB of the importance of T50.
(We have been willing to support the relative importance of D.I. over
T90 in the past. We will now be saying T50 is relatively more
important that D.I.) We will need to be ready to comment on the
effect substituting T50 for T90 or D.1. will have on the effect of other

parameters. (See the attached effect on A/O slopes when D.L is
substituted for T90.)
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(CX 240 at 001). Unocal’s research showed that oxygenate was not necessary for a clean gasoline.
(Lamb, Tr. 2218). Specifically, it had shown “that oxygenates to deliver oxygen to gasoline were
not necessary and had no effect on emissions.” (Jessup, Tr. 1505-06). Instead, Unocal had learned
that oxygenate acted as a tool to lower T50—and that it was the reduction in T50—not the presence
of oxygenate—that reduced emissions. (Lamb, Tr. 2218-19).

309. Unocal wanted to be able to find the most cost-effective level of T50 for Unocal
without unnecessary minimums and maximums on oxygenate. (Lamb, Tr. 2219).

310. As explained by Dr. Peter Jessup, it was not Unocal’s intent to try and convince
CARB to put caps or limits on T50 in the 1991 regulations. (Jessup, Tr. 1504). Before Unocal’s
meeting with CARB, the Fuels Issues Team made a decision to oppose the setting of caps and
specifications. (Croudace, Tr. 656-57). Furthermore, Unocal’s CEO at the time, Mr. Roger Beach,
stated at trial that he did not authorize Mr. Lamb to persuade CARB to adopt certain specifications.
(Beach, Tr. 1757). Mr. Beach never authorized Mr. Lamb to lobby CARB for a TS50 specification.
(Beach, Tr. 1757).

311. Mr. Beach acknowledged that T50 was an important property for low emissions
gasoline (Beach, Tr. 1673-74) but the last thing Unocal wanted was for CARB to adopt T50 as an
additional specification in its Phase 2 formula. (Beach, Tr. 1671-72, 1781, 1792 (“so we knew there
was a risk when we went up there and exposed our data because it was obvious that T50 was very
important, but we sure didn’t want to come back with more specifications on the proposed regulation

than was already there.”).
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312. Before meeting with CARB, Unocal representatives discussed the sort of materials
that would be presented to CARB. (Croudace, Tr. 468). As explained by the testimony of Mr.
Kulakowski, there was no discussion, however, between the Unocal representatives in advance of
the June 20, 1991 meeting with CARB as to whether the 393 patent application should be disclosed.
(Kulakowski, Tr. 4600-01).

313.  Mr. Lamb did not have any discussions with anyone at Unocal about whether to
disclose the existence of Unocal’s patent application to CARB, nor did he have any discussions with
anyone at Unocal about whether to disclose the actual patent application itselfto CARB. (Lamb, Tr.
2242). Asexplained by a passage of Mr. Lamb’s Investigational Hearing Transcript, which was read

into the record to clarify previous Investigational Hearing testimony:

Q: Mr. Lamb, do you have an understanding as you sit here today
as to the reasons why Unocal did not disclose the patent
application to CARB?

A: Well, I was involved in all of that activity. I was the primary

point of contact on fuels issues for CARB, from Unocal to

CARB, and with EPA for that matter. Now, there are other

people in our department, but I can tell you I don't even recall

any discussions about it. I mean, there wasn't any debate, so

to speak, shall we tell CARB, shall we not tell CARB.
(Lamb, Tr. 2251).

314. Similarly, Dr. Miller does not recall any decisions being made to not disclose the fact

that there was a pending patent application to CARB in 1991. (Miller, Tr. 1436). According to Dr.
Jessup, before meeting with CARB in June of 1991 no one had instructed him not to tell CARB

about pending patent applications. (Jessup, Tr. 1505). Furthermore, such a direction did not ever

occur at any time during his employment. (Jessup, Tr. 1505).
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315. Unocal’s priorities as of June of 1991 with respect to CARB’s anticipated Phase 2
rulemaking were to ensure that the regulations were based upon sound science, offer as much
flexibility to the refineries as possible, and gain a competitive advantage in terms of lower cost
compliance. (Kulakowski, Tr. 4601-02). Neither the *393 patent application nor any potential patent
licensing were priorities for Unocal as of the June 20, 1991 meeting with CARB. (Kulakowski, Tr.
4603).

316. From the perspective of former Unocal scientist Dr. Wayne Miller, disclosure of
research to CARB was not intended to further Unocal’s license or patent strategy. (Miller, Tr. 1450).
Mr. Michael Kulakowski, a former Unocal employee who now works for Shell, further admitted that
neither the patent application nor licensing was a priority at the time of Unocal’s meeting with
CARB. (Kulakowski, Tr. 4603).

6. CARB Was Already Interested in the Regulation of T50 Before Unocal
Even Met With CARB in June of 1991

317. Before Unocal even met with CARB to discuss the results of its research, several
other participants argued that T50 had an effect on emissions. (See RFF 320-33). In fact, CARB
was already convinced of the importance T50 months before Unocal mentioned T50 to CARB. (See
RFF 334-38).

318. The distillation of gasoline occurs gradually as the gasoline is manipulated by heat
in the refining process. (Ingham, Tr. 2656-59). The term “T50” is a gasoline property that refers to
the temperature at which 50 percent of gasoline distills. (Croudace, Tr. 624-25; Ingham, Tr. 2656-

59).
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319. The distillation of gasoline can be expressed along a “distillation curve,” which
displays the boiling range of a fuel from the initial boiling point to the endpoint, and measures the
various points along the curve when certain percentages of the fuel are distilled. (Ingham, Tr. 2656-
59).

a. Toyota Presented the Importance of TS0 to CARB in 1990

320. By October 1990, Toyota had already conducted some research investigating the
effects of T50 on emissions. (CX 5 at 030; Jessup, Tr. 1230).

321. In October 1990, Toyota made a presentation to CARB about its research into the
effects of T50 on gasoline emissions. (CX 5 at 030; see also CX 482 at 004-005, 014 (discussing
Toyota’s program)).

322, In an April 1991 meeting between Toyota and CARB, Toyota made another
presentation that explained the importance of T50 on reducing emissions. (Venturini, Tr. 346-50
(testifying on RX 19 at 014 and explaining that Toyota discussed the emissions reductions resulting
from T50 changes at the April 1991 meeting)).

323. The Toyota presentation and this research information was confidential. (Venturini,
Tr. 348-50; see RX 19 at 001). CARB’s Mr. Peter Venturini was unable to say when Toyota
declassified this research prior to 1996. (Venturini, Tr. 347).

324. Notwithstanding the inability to say when or if Toyota’s research had been
declassified as confidential, CARB inserted a chart from Toyota’s October 1990 presentation into
the Technical Support Document. (CX 5 at 030; see also Venturini; Tr. 347, 350-51, 756). CARB
also expressly cited the Toyota information as one of the bases for the T50 specification in the

Technical Support Document (CX 5 at 030).
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325. Further, in its Final Statement of Reasons for the Phase 2 regulations, CARB used
Toyota’s study to justify CARB’s responses to comments about its imposition of a T50 specification.
(CX 10 at 049 (Comment and Response 67)).

326. Inaddition, another CARB official, Mr. Courtis, confirmed Mr. Venturini’s testimony
that CARB received information about T50 from Toyota in 1991 or earlier. (Courtis, Tr. 5916-17).
Mr. Courtis had reviewed the Toyota information, which showed that T50 was important for exhaust
emissions. (Courtis, Tr. 5916-17).

327. Mr. Courtis testified that CARB took many factors into consideration in proposing
and adopting the TS50 specification, including the Toyota study, the Unocal research, and the ability
of the industry to produce gasoline at specified T50 ranges, among others. (Courtis, Tr. 5917-18).
Mr. Courtis, in testimony read into the record to impeach a contradictory answer, admitted he could
not place Unocal’s research on T50 as more or less important or useful to CARB in proposing and
adopting a T50 specification as compared to the Toyota research or other factors. (Courtis, Tr. 5918-
19).

b. Chevron Presented DI to CARB

328. In addition to Toyota, Chevron also researched the relationship between the
distillation temperature of gasoline and emissions. (Ingham, Tr. 2622). Dr. Ingham testified that he
was asked to undertake this series of experiments. (Ingham, Tr. 2622).

329. Chevron met privately with CARB approximately 22 times between 1990 and 1994.
(CX 7042 (Bea, Dep. at 31-32)). In at least some of those meetings, Chevron discussed its research

on Driveability Index with CARB. (CX 7042 (Bea, Dep. at 39-40)).
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330. Thedriveability index formula uses all three common distillation points: ten percent,
fifty percent, and ninety percent, or T10, T50, and T90. (Ingham, Tr. 2656-57). The actual formula
for driveability index weighs the three individual variables differently, with T50 given the most
weight: DI=1.5 T, + 3.0 T5, + 1.0 T4y. (CX 207). T10 is multiplied by 1.5, TS50 is multiplied by
3, and T90 is multiplied by 1, and then the three figures are totaled. (CX 207; Ingham, Tr. 2656-59).

331.  On August 30, 1990, Chevron met with CARB to present the results of research that
it had done into DI. (Ingham, Tr. 2665, 2668-70; CX 977 at 002). The subject of the meeting was
Chevron’s reformulated premium unleaded gasoline, and at the meeting Chevron indicated that “a
strong relationship had been found between the Driveability Index value of a fuel and exhaust
hydrocarbon emissions.” (Ingham, Tr. 2667-70; CX 977 at 002).

332.  Chevron had alluded to this connection with CARB as early as a year before that.
(CX 977 at 002; Ingham, Tr. 2669-70). According to a letter from CARB to Chevron, “This
relationship [between DI and HC emissions] had been alluded to in contacts between the ARB staff
and Chevron personnel as long as a year ago and has been treated as confidential information by the
ARB at Chevron’s request.” (Ingham, Tr. 2670; CX 977 at 002).

c. Auto Companies Publicly Desired Lower T50

333. The auto companies also lobbied CARB to regulate a reduction in T50, as an August
1990 Exxon memo reported GM’s “gratuitous advice for ARB to regulate T50 to address any
driveability problems which may result from 7.0 RVP” and described a GM presentation which,
“[n]ot incidentally, . . . would relieve some of the pressure for auto emission control system

improvements.” (RX 518; CX 7056 (Martinez Dep. at 120)).
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d. CARB Wanted Information About T50 in January 1991 and
Conceived a Study to Develop Information on the Distillation
Temperatures of Gasoline

334. As early as January of 1991, CARB was saying that TS0 was “critical” to the
upcoming Phase 2 regulations. (RX 677). At that time, CARB requested that WSPA provide
information regarding the feasibility of reducing T50 by 20°F because it was critical to have lower
T50 for the purposes of the regulation. (RX 677, Lieder, Tr. 4754-56).

335. Even after WSPA claimed that a 20°F reduction in T50 would lead to an unbalanced
refinery situation, CARB persisted in their request because they believed that it was critical to the
regulation to have lower T50. (Lieder, Tr. 4754-56; RX 677).

336. CARSB initiated a joint research project with General Motors (GM) and WSPA
relating to driveability index. (Lieder, Tr. 4682-83). The study investigated both DI, including T50
as its major component, and RVP. (Courtis, Tr. 5759; Jessup, Tr. 1522).

337. As an internal CARB document from January 1991 shows, CARB intended to use
the CARB/WSPA/GM study to develop data on distillation temperature of gasoline, listing the T10,
T50, and T90 parameters. (Courtis, Tr. 5759; CX 785 at 003).

338.  Further, even though the CARB/WSPA/ GM study results had not been finalized as
of October 1991, CARB used some of the results from that study to support its regulations on
distillation temperatures in the Technical Support Document. (Courtis Tr. 5756-57; e.g., CX 5 at
021-025, 060-061). Specifically, CARB staff stated that the preliminary results of the
CARB/WSPA/GM study “show that controlling the distillation characteristics of the gasoline is
important, and that T50 is one of the major parameters to consider.” (Venturini, Tr. 748-49; CX 52

at 033).
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7. ARCO Showed Its EC-X Fuel to CARB Before Unocal Presented Its
Research

a. Even Before the Phase 2 Process Began, CARB Was Aware of
and Sought to Adopt Regulations Reflecting ARCO’s
Reformulated Fuel

340. During the late 1980s and early 1990s, ARCO was a major retailer of gasoline in the
California market and had a significant share of the market. (RX 109; CX 7063 (Sharpless, Dep. at
66-67)). In fact, that ARCO was the largest retailer of gasoline in the state is reflected by CARB’s
own rulemaking documents. (CX 10 at 090; CX 7063 (Sharpless, Dep. at 68)).

341. On August 15, 1989, CARB issued a press release through Bill Sessa, the press
contact at CARB. (RX 108; CX 7063 (Sharpless, Dep. at 58)). In this press release, CARB
Chairwoman Jananne Sharpless commended ARCO’s efforts to reformulate gasoline and identified
those efforts as representing the direction o