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STATEMENT OF THE CASE

In this proceeding, Complaint Counsel alleges that the Kentucky Association has

engaged in unlawfl conduct by reason of its compliance with Kentucky law and

regulations governing intrastate collective ratemaking by Movers. The relief sought is

the destruction of a highly effective State program for the regulation of household goods

movers and intrastate household goods transportation rates which has successfully

protected the consumers of Kentucky for more than half a century.

The antitrust laws would not permit a challenge to the real party in interest in this

,x.

proceeding, namely, the Commonwealth of Kentucky. Accordingly, Respondent has

been compelled to provide a defense to both Kentucky and itself, while the small

businesses which constitute Respondent's Membership and the Kentucky moving public

are both placed at risk by this proceeding.

The Kentucky Transportation Cabinet sought, and was granted, leave to intervene

in this proceeding as a Respondent. (ID; p.46) There could be no more dramatic

t -

indication of the existence of "active supervision" than this fact.

In an action which demonstrates Complaint Counsel' s utter lack of interest in the

.\l

. .

merits of this proceeding, except for the fuerance of a political agenda which bears no

relationship to the applicable law, Complaint Counsel refused to consent to KTC'

intervention.

The evidence compels the conclusion that dismissal of the Complaint is waranted

since the active supervision of the Kentucky Association s household goods tariff

collective ratemaking activities by the Kentucky Transportation Cabinet satisfies the legal
ii '

standard necessary to preserve this valuable public benefit.



THE POSITION OF THE COMMONWEALTH
OF KENTUCKY

Notwthstading the ALl's refusal to properly consider a statement made by the

Kentucky Secretary of Transportation (ID; p.47), the Commonwealth of Kentucky has

made its position clear in this proceeding. It has done this through the testimony and

documentary evidence submitted on its behalf, and most dramatically by its efforts to

- J participate in this proceeding in furtherance of the interests of the Kentucky moving

public.

In its Motion seeking leave to intervene and the accompanying Declaration, the

Kentucky Secretary of Transportation has stated the following:

" !

KTC expressed a desire to offer evidence and testimony in
this Proceeding. RFF 10

KTC joined in Respondent' s Motion for Summary
Decision - - which was decided without the benefit of
considering the evidence and arguments raised in KTC'
Motion for Leave to Intervene. RFF 10

The interests of KTC are "

. . .

unjustly threatened by the
prosecution of this proceeding and the relief sought in the
Complaint herein." RFF 10 (Emphasis added.

The interests of consumers of Kentucky intrastate
household goods transporttion services are 

" . . .

unjustly
threatened by the prosecution of this proceeding and the
relief sought in the Complaint herein." RFF 10 (Emphasis
added. )

The record in this proceeding fails to support Complaint
Counsel' s allegations that KTC has failed to "actively
supervise" Respondent's tariff fiings - - particularly as to
collectively set rates. RFF 12



(C)ollectively set rates provide great benefit, as a matter of
policy, to KTC , in its ability to promote and enforce
compliance with rate requirements as well as the myriad of
other requirements imposed by Kentucky law and
(regulations) on household goods movers which (are)
contained in the record in this case." RFF 12

(N)o competitive har results from the process as a result
of which KTC sets collectively set rates." RFF 13

(B)ecause of the maner in which KTC involves itself in
the household goods transportation rate process , there is
assurance that the public is paying a fair rate for a regulated
service and an enhanced ability of KTC to ensure that the
appropriate rate is charged by the State s Movers." RFF 13

KTC now has the ability to regulate virtally the entire
population of household goods carers through one (1)
Kentucky Association tariff - - with Movers entirely free to
file for rates independently." RFF 14

10. If Complaint Counsel' s erroneous legal theories somehow
prevail in this proceeding, the public wil greatly suffer due
to the multiplicity of both tariffs and rates, with no
corresponding benefit to the public and a seriously reduced
ability to enforce the applicable laws and regulations.
RFF 14

11. There is no justification whatsoever for the destrction of
a highly successful regulatory program that has protected
the public for over half a century." RFF 14

These statements were excluded from evidence by the ALJ, who stated that "KTC

adds no new arguments or analysis to this proceeding." (ID; p. 46) Nothing could be farher

from the truth.

The referenced statements clearly constitute a statement by the Commonwealth of

Kentucky which demonstrates its "political responsibility" for the regulatory program

challenged in the Complaint. It was clearly erroneous for the ALJ to refuse to consider a

! .



statement made by the Commonwealth of Kentucky, which was contained in a document

which constituted a par of the record in this proceeding.



STATEMENT OF FACTS

The factual circumstances surrounding the so-called "collective-ratemaking

activities of the Respondent acting pursuant to Kentucky law and regulations were

described in detail in Respondent's Proposed Findings of Fact & Conclusions of Law.

All of these findings of fact were supported by substantial evidence in the form of

documents and testimony, as indicated in the record. Almost none were adopted by the

ALJ , notwithstanding the fact that Complaint Counsel offered no witness to support its

position in this proceeding. The ALJ engaged in a selective exercise to extract disjointed

items of information from the record which would support the determination reached by

the Initial Decision without properly considering the evidence as a whole.

The household goods transportation rates which are at issue in this proceeding are

established by KTC based on tariffproposals (ID 34) submitted by the

Kentucky Association. RFF 24, 30, 35 , 94 118 122 146 173.

The household goods carers which are Members of Respondent (sometimes

referred to herein as "Movers ) make no agreement on the rates which wil be ultimately

charged to consumers. The only "agreement" that exists is an agreement to submit tarff

proposals which wil be filed with KTC in the form of a Supplement, for KTC's

consideration.

Only KTC has the authority to establish rates. RFF 122

The process by which Kentucky Association rates are approved by KTC has

changed over the years. KTC' s regulatory responsibilities have also changed, as prior to

the effective date of the ICC Termination Act of 1995 , the States were able to exercise

responsibility for the rates of carers of property other than household goods. This is no



longer the case, so that the need for a substantial infrastructure attendant upon the rate

regulatory process has been seriously diminished. RFF 186

The State s involvement in the rate approval process is not under any

circumstances a "rubber stamp" type of approval. The State is actively involved in the

process from start to finish. RFF 146

Rates do not become effective by the fiing of a Tariff - - they become effective

by reason of the approval of KTC. RFF 122

The Tariff which is the subject of this proceeding consists of the original tariff

filing, and some 82 Supplements (collectively, the "Tariff' ) - - each of which has been

approved by KTC. RFF 18

There is a standard established by State Law and KTC Regulations which

provides that rates must be fair and reasonable. (ID; 11) RFF 41-

94- , 116, 117, 191.

KTC takes substantial efforts to insure that rates in the Tariff meet this standard.

RFF 146.

The State collects business data from Members of the Kentucky Association, and

a State Official with 30 years of transportation regulatory experience involving household

goods rates is responsible for administering the Kentucky regulatory program. RFF 109

110, 126, 127, 135, 138 , 139, 146, 149, 150, 154 , 169, 171.

Mr. Wiliam Debord is principally responsible for administering the State

program. RFF 104- 106.

Debord acts as a "consumer advocate." RFF 177.

Debord conducts a substantive review of the rates in the Tarff. RFF 146.



The Kentucky Association files the Tariff on behalf of its Members. RFF 17.

The Tariff contains many rate levels, and Movers are free to select the rates which

they wish to be published for their account, so long as the rate is contained in the KTC-

approved Tarff. RFF 21

Respondent does not institute increases in the Tariff; Respondent institutes rate

proposals for submission to KTC for KTC approval. RFF 58 , 75.

The Kentucky Association does not "orchestrate" Tariff changes:

There is no evidence that the Kentucky Association has ever put "pressure" on

any Member or interfered with any Mover s right of independent action to charge

whatever Tariff rate it deemed appropriate.

f ; There are a number of statutes and regulations which govern, the filing of tariffs

and the standard which must be met for household goods transportation rates. (ID; pp.

18-25) Tariff charges must be reasonable and charges must be made without unjust

discrimination, unjust preference or advantage, or unfair or destructive competitive

practices. RFF 120.

There is a State Transportation Policy which forms par of the standard for

household goods transportation rates. RFF 46.

If KTC finds a rate uneasonable, it has the authority 'to establish a reasonable

rate. RFF 62 , 98.

Offering discounts from regulated rates is unlawful, as this would constitute rate

discrimination. RFF 82 , 99, 115 , 119, 128 , 144.

KTC reviews the Tarff rates to insure that they comply with the legal standard.

RFF 146.



KTC has not recently held hearings regarding rates, as Debord discusses the rates

with Kentucky Association representatives prior to the time that proposed Supplements

containing the rates are formally fied with KTC. RFF 135, 151, 154 156, 157.

KTC issues no written decision with regard to rates, as this is not required by law

and the approval process is deemed by the State to be suffcient for the puroses of its

regulatory program.

Debord is constantly receiving information regarding "business data" of Movers.

, .

He attends the Kentucky Associations Board of Directors and Membership Meetings and

has done so for decades. RFF 108, 109, 110, 111, 112, 113, 114, 126, 127, 135, 136

154, 156.

KTC conducts audits of household goods carers. These audits are sufficient for

KTC' s regulatory purposes and provide KTC with information which it uses in the

ratemakng process, including information regarding Movers' costs and revenues. RFF

127, 138, 139, 149, 150, 163 169.

No law or case requires KTC to hold hearngs to satisfy the Supreme Cour'

active supervision" requirement.

No law or case requires KTC to issue written decisions to satisfy the Supreme

Cour's active supervision requirement.

No law or case requires KTC or the Kentucky Association to satisfy the arbitrar

whims - - or even the "good faith" wishes - - of employees of the federal governent, by

maintaining or conducting useless exercises, not required by law, in order to avail

themselves of the State Action Defense.


