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Respondent.

Docket No. 9312

In the Matter of

NORTH TEXAS SPECIALTY PHYSICIANS,

MOTION TO LIMIT SUBPOENA AD TESTIFICANDUM

Pursuant to 16 C. R. 3.34 and Rule 3.34 of the Rules of Practice for Adjudicative

Proceedings before the United States Federal Trade Commission, Aetna Health Inc. ("Aetna ), a

Texas corporation and non-party to this proceeding, fied the following Motion to Limit

Subpoena Ad Testificandum.

I. INTRODUCTION

On January 12 , 2004, Nort Texas Specialty Physicians ("NTSP") served on Aetna a

Subpoena Ad Testificandum for the deposition of Aetna s corporate representative on several

topics. Aetna s counsel is currently working with NTSP' s counsel to schedule a date for the

deposition of someone with general knowledge of the topics listed in the Subpoena. A few

categories of topics in the Subpoena are overly broad, however, seeking a great deal of

confidential and proprietary information that would have little bearing on the issues in this

proceeding. In fact, a few of the topics encompass detailed information about Aetna s contracts

with physicians other than NTSP across the State of Texas, as well as reimbursement rates paid

by Aetna and its affliates to physicians, without limitation. Aetna s reimbursement rates and

pricing information are highly confidential matters and of the most competitively-sensitive

information maintained by Aetna. Furthermore, the topics also encompass confidential and
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proprietar cost analyses umelated to NTSP. Aetna respectfully requests that the scope of

examination regarding Aetna s physician contracts, reimbursement rates, and cost comparisons

be limited to contracts with, reimbursements rates paid to, and cost and comparsons of, NTSP

physicians.

II. ARGUMENT AND AUTHORITIES

A Non-Party May Bring A Motion to Quash Or Limit An Unduly Burdensome
Subpoena

A non-party served with a subpoena ad testificandum may seek relief from an

Administrative Law Judge by filing a motion setting forth all of its assertions of privilege or

other factual and legal objections to the subpoena. 16 C. R. g 3.34(c). The Administrative Law

Judge shall limit a subpoena if inter alia he determines that the burden and expense of the

discovery outweighs its likely benefit. !d. at g 3. 31 (c Xiii). Furermore, he may "deny

discovery or make any other order which justice requires to protect a party or other person ITom

annoyance, embarassment, oppression, or undue expense. Id. at ~ 3.3 1 (d)(l). And, he may

also limit or deny discovery that calls for privileged information. Id. at 9 3.31 (c )(2).

Topics Including Examination On Aetna s Contractual Negotiations, Contractual

Terms and Reimbursement Rates With Respect To Physicians Other Than NTSP
Are Overly Broad And Unduly Burdensome

The Nature of the Information Sought. Aetna is a health maintenance organzation that

contracts with physicians and other health care providers to arange for the provision of covered

medical care and services to its health plan members. In providing a competitive product to its

customers i.e. employers and other health plan sponsors, Aetna must provide a quality and cost-

effective network of physicians to its members. Aetna therefore negotiates with physicians for

competitive contractual tenns, including the reimbursement rate(s) that Aetna pays to physicians

for their services.
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The Scope Of Certain Examination Topics Is Overly Broad. The Examination Topics

Nos. 2 and 6 are overly broad because they encompass testimony about reimbursement rates paid

to physicians other than NTSP' s physicians, as well as any comparisons of those rates, without

limitation as to time, geographic area or physician specialty. Additionally, Examination Topic

No. 1 includes contracts of any of Aetna s affliates. As such, these topics are overly broad and

include matters of little relevance to the issues in this proceeding. See Exhibit A, Affdavit of

David M. Roberts ("Roberts Affdavit"), at 

The Scope Of Certain Examination Topics Is Unduly Burdensome. With respect to

Examination Topics Nos. 1 , 2 and 6, Aetna s negotiations with physicians regarding their

participation in Aetna s network, particularly with respect to terms such as reimbursement rate

are highly confidential. Revealing Aetna s negotiation strategies would significantly harm

Aetna s competitive ability to negotiate with physicians. Additionally, this information would

significantly hann Aetna with respect to its competitors if they obtained this proprietar

information about Aetna s network processes and strategies. See Roberts Affdavit at 

Similarly, revealing Aetna s contractua terms and reimbursement or compensation paid

to physicians for their services would be of significant competitive harm to Aetna. Indeed , this is

of the most highly-sensitive competitive information maintained by Aetna. Providing a

physician group with the rates that Aetna pays to all providers would give the providers an unfair

advantage in negotiating with Aetna. See Roberts Affdavit at ,-

Furthermore, Aetna has thousands of physician contracts in Texas alone and its affiliates

have hundreds of thousands more across the country. See Roberts Affdavit at ,-9. The

testimony sought (without limitation to geography, time or physician specialty) therefore

encompasses information on thousands of contracts, which would be maintained in various
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offices across the State of Texas and the country. Researching and retrieving this information

would require hundreds of man-hours at a signficant cost to Aetna. Even Examination Topic

No. , which is limited to certain counties in the North Texas area, would require extensive

research inasmuch as it is estimated that Aetna has thousands of contracts in these combined

counties.

For all of these reasons, the burden on Aetna to produce a corporate representative to

testify on these matters, including the potential competitive har to Aetna, is significantly
outweighed by any benefit that may be derived by its disclosure to NTSP. Topics Nos. 1 2 and

6 (as No. 6 relates to compensation paid to physicians) should be limited to any contracts

contract negotiations, or compensation paid to NTSP.

Topics Including Examination On Aetna s Cost and Cost Comparisons Are Overly
Broad And Unduly Burdensome

Although Aetna performed a minimal amount of cost analysis with respect to NTSP at

the time the paries were attempting to negotiate a contract, Aetna does not usually analyze total

medical costs at the physician level. To the extent that Examination Topic Nos. 3, 4 and 6

encompass any other cost evaluations, the Topic is overly broad and unduly burdensome.

More specifically, cost data beyond that directly relating to NTSP has no bearing on the

issues in this proceeding. Such data also contains confidential , proprietary cost information

which, if disclosed, would cause substantial competitive harm to Aetna. 
See Roberts Affidavit at

8. Furthermore, preparng for testimony on this data would require reviewing documents from

various sources, including numerous paper fies and electronic databases, in Aetna s various

offces across the State of Texas, and the country. See Roberts Affdavit at 9. Therefore

Topics Nos. 3 4 and 6 (as No. 6 relates to physician costs) should be limited to cost comparisons

directly related to NTSP.
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III. CONCLUSION

For the foregoing reasons , Aetna respectfully requests that the Administrative Law Judge

limit the Subpoena Ad Testificandum issued to Aetna as set forth herein.

Respectfully submitted

ANREWS KURTH LLP

John . Shely
State Bar No. 18215300
Dimitri Zgourides
State Bar No. 00785309
600 Travis Street, Suite 4200
Houston, Texas 77002
(713) 220-4200 Telephone
(713) 220-4285 Telecopier

Kay Lynn Brumbaugh
State Bar No. 00785152
1717 Main Street, Suite 3700
Dallas, Texas 75201
(214) 659-4400 Telephone
(214) 659-4401 Telecopier

ATTORNEYS FOR
AETNA HEALTH We.

CERTIFICATE OF CONFERENCE

Counsel for Aetna has conferred in good faith with NTSP' s counsel by telephone on
multiple occasions, first beginning Wednesday, Januar 21 , 2004, in an effort to resolve the
discovery matters in dispute by agreement. Despite these eff0l1s, counsel have been unable to
reach full agreement on all the disputed issues.
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CERTIFICATE OF SERVICE

A true and correct copy of this document has been delivered to the following counsel by
certified mail, return receipt requested, on January 

):;

2004:

Michael Bloom
Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By CMlRR and E-mail)

Barbara Anthony
Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By CM/)
The Honorable D. Michael Chappell

Federal Trade Commission
600 Pennsylvania Avenue, N. , Room H- I04
Washington, D.C. 20580
(By CMI and E-mail)

Donald S. Clark
Federal Trade Commission
600 Pennsylvania Avenue, N.
Washington, D.C. 20580
(By CMlRR and E-mail)

Gregory S. C. Huffman
Willam M. Katz, Jr.
Gregory D. Bins
Thompson & Knight LLP
1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201-4693
(ByCMI)
Jonathan PIaU
(By E-mail)
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Susan E. Raitt
Federal Trade Commission
One Bowling Green, Suite 318
New York, New York 10004
(By CM/ and E-mail)
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UNTED STATE OF AMRICA
BEFORE FEDERA TRAE COMMSSION

Respondent.

Docket No. 9312
In the Matter of

NORTH TEXA SPECIATY PHYSICIANS,

AFFIAVIT OF DAVI M. ROBERTS

STATE OF TEXAS

COUNY OF DALLAS

David M. Robes, being by me duly sworn, deposes and says as follows:

1. My name is David M. Robert. I am ' over the age of 21, I have never been

convicted of a. felony, and I am competent to make 
his afdavit.

2. I am a Network Vice-President for Aema I:eath Inc. in the nort Texas markel

In the cours of my responsibilties, I have beome familar with (1) the natur of Aetna

contractual relationships with providers, (2) the 
natur. of certai financial, medical and

commercial information utilized and geoeted in Aetna s prvider network program, and (3)

Aetna s provider netWork management stttegies and operations. including its fee strctures.

The statements contained herein ar based on my peronal knowledge and on. the business

I"",ords of Aema and are tre and corrct. 
3. Attached hereto as Exhibit 1 is a. tre and corrt copy of 9. Subpoena Ad

Testificandum (the "subpoena ) direted to Aetna Health Inc. I have reviewed the 
attached

Suboena and its attchmntS and exhibits.

4. The Subpoena commands testimoy on certain confdentlal and proprieta

informaton utilized or generted by Aetna. In parcular. the topics for examination include:

contrctual reimburment rates and pricing information (Topic Nos. 1, 2 and 6); Aetna

network negotiation strtegies (Topic No. l)
and comparsons of the cost of physician servces

(Topic Nos. 3, 4 and 6).

5. Aetna is a Texas heath maintenace organation that contracts with employers

and other customer to provide health care coverage for eJigible parcipants. Among other

servces provided to its enrllees, Aetna arnges for the provision of covered medical care and

services for its enrllees through contacts with physicians and other health care 
providers. In

proviclng a competitive prduct, Actna must maintain a quality and cost-effective network of

Page 1
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physicians. In an effort to provide such prouct, Aema negotiates with physicians for

competiti contractual tes. including the reimburement rate(s) that Aetna pays to physcians
for the serces provided to Aerna s health plan members.

6. Aetna s contractu rembUImcmt rate and prcing informaton is highly

confdential information and is among the most comptively sensitive inormtion mantained

by Aetna. Testimony commded by the Subpona would provide detaled data regarng cOStS,

fee strctuS strtegy and operations that could be use by physicians to obtan an unair

advantage in their negotia.tions with Aema, and by competitors to obtan an unai competitive

advantage over Aetna.

7. Aetna contractual arangements with prviders usually include a 
mutu

confdentiality provjsion prohibiting the pares frm disclosing contrctual term. Among other

reasons, it protects Aetna from having its fee strtus disclosed to other contracting prviders

and competing payors and protets the prviders from having 
their rates disclosed to their

competitors, such as other physicians and physician grups. Therefore, Aetna is contrtuly
bound to keep confidential the term of Aetna. s provide agrments.

8. Aetna. does not analyz tota medical cost at the physician level. 
Nevereless.

Aetna did analyze varous costs assocated with 
seces provided by NTSP' s physici ms during

the time the p!lcs were attempting to negotiate a contract. To the extent that Aetna doe

analyz costs asociated with other services, such as pharacy costs, hospita costs, etc.

," 

ths

informtion is also extremely sensitive. Recogning the importce of that kind of informatio

Aetna has invested substantial resoures, both financial and human, to develop highly

sophisticat data anysis and reporing capabilties by deparent and functional ar, to. help

Aema, its customers, and providers to track and manage heath '
car costs- Disclosur of this

typ of .ifonnaton would make available propriara information about services, systms.

methodologies, formats and processes that have be develope by Aetna at great expense and

. only afr the commtment of substantial resoures.

9. With repect to Topic Nos. I, 2 and 6, Aetna, its prcesors and " its affiiates,

have contrcted with hundreds of thousands of 
health car providers across the United States.

Aetn8 contrac with over twenty-five thousand providers in the 
Southwest Region, which

consists of Texas and Oklahoma Inonnation concernng aU of these contrts and contrtual

;ates therefore would be maintained in separe offices located across the countr. Furtherore

much of ths informion ha been arhived or, over the pasage of time, confidtntialy
destroyed, parcularly. for pror yea and for provider netw.orks that wer operate by other

health benefit companes that were subsequently acquid by Aetna during the time period in

question (e.g., Aetna s acquisition of New York Life s managed care business in 1998 and

Aetna s acquisition of Prudential Healthcar in 199. At a minimum, gaterng all of ths

informtion would require people in Aetna s varous offces across the United States to :rearch

and reeve infonnation on hundred of thousands of contracts and a similar number of different

Ta. It is estimated that researhing and retreving all of this informtion would likely tae

hundrds and more liely thousands of ma hour at a substatial cost to Aetna.

10. With respet to Topic Nos. 3, 4 and 6, infonnation about cost comparson
analyses maintaned by Aetna and its affliats would be maintroneci'in searate offices located

Page 2
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across the Stae of Texas, and acoss the Unite State. Furtrmore, th inforation is located

across separte and distinct electronic dataases, 
arhiving systems, and paper files, and older

information has been archived. At a minimum, reeahing and 
retreving aU of this inormion

would reuire people in many different offces to searh through varous fOII of store

informaton. It is estimated that reseahig and retreving al of this informtion would likely

tae more hundreds of man hours, at substatial expense to Aetna.

II.
and corrt.

The facts stated in this affidavit ar based on my personal knowledge and ar tre

Furer Afant Sayeth Naugt.

~~~

David M. Roberts

~~~~

SWORN TO AN SUBSCRED BEFORE ME this day of Janua, 2004.

Linda J. eollins
f'1

"" 

NotafY PubliC, State o
I1eJl .

1 'f' 

/* ! 

MY commlSon 

'f JULY 19. 200

Nota Public ' and for

The Sta of Texas
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SUBPOENA AD TESTIFICANDUM

Issued Pursuant to Rule 3.34(a)(1), 1 R. S 3.34(a)(1) (1997)

1. TO
2. FROM

Aeta Health Inc.
clo C T COIporation Sysem. Registered Agt
350 N. St. Paul Stree
Dalas) Texas 75201
*see attach for topics of examation

This subpoena requires you to appear and give tesUrnny, at the date and time 
specied In Item 5, at the

request of COunsellista In Item 8, In the proeedlng described 
In Item 6.

3. PLACE OF HEANG

Thompson & Knght

1700 Pacific Avenue, Suite 3300

Dalas, Texas 75201-4693

UNTED STATES OF AMCA
FEDERA TRE COMMSSION

4. V.QUR APPE. V:LL BE BEFORE 
urgory /:. \,. J;Utan or otla eslgna e

Respondent' s Counel

5. DATE AN TIME OF HEING OR DEPOSITON

Janua 27, 2004 at 9:00 a.m.

6-' SU CT OF PROCEEING

In the tt of Nort Texs SpeciDlphysicians, J)ocketNa. 9312

7. ADMINISTRATIV LAW JUDGE

The Honorable D. Michael Chapell

B. COUNSEL REQUESTING SUBPOENA
Gregory S. C. Huff
Thompson & Knght LLP
1700 Pacific Avenue) Suite 3300
Dallas, Texas 75201

Federal Trade Commission
Washingtol), D C. 20580

:::

Tw-
GENERAL INSTRUCTIONS

- .

APPEARANCE

TtB deliyeiry of tti ubp.na-io yoU by any method
prestrbea.by the COl'issiO'' s Rules of Practice Is

Jegar'Se(lce and may subjett you to a penalty
inrp bYlaw for fail tb comply.

. - .. . "

M0;10N TO UMIT OR QUASH

The COmltisson s Rules of PfQctice requirQ that any
motion to limit or quash this subpoena be filed withn
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the 

petin
must be filed with the Secretary of the Federal Trade
Commission. accompanied by an affdavit of servce of
the docuent upon counsel listed In Ilem 8, and upo
all other partIes prescrbed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Praclice reuire tht fees and
mileage be paid by the part that requested your
appearance. You should present your claim to Counsel
listed in Item 8 for payment. If you ate permanenUy or
temporarily livng somewhere other than the address 00
this subpoena and It would require excessive 

trvel for

you to appear, you must get prior approval from Counsel
liste in Item 8.

This subpoena does not require approval by OMS under
the Paperwork Reduction Ac of 1980.

FTC Form 70-A (rev. 1/91)

Exhibit 1
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Purt to 16 C. R. 93.33(0), Aeta Health Inc. sha deignate one or more offcers,

dirs, or maagig agents, or other perns who CODSent to testify on its behf, to test on

the topics of exaatiou liSted below. Th pesons so designated shal testi as to matter

know or reaonably avalable to the organzaon.

1QpiC! for Examiation

1. The negotiation and ters of cotrts Aeta. Heath Inc. , Aeta U.S. Healthcae of Nort

Texas Inc., Aetna U.S. Healthcae, or any ofits parents, susidiares, afates, predecessors,

or successors (hereiafter refered to collectively as " Aeta ha had or atempted to

negotiate with Nort Texas Specialty physcians and otherphysiciBl provider loca.ted in

Collin, Dallas, Denton, Ells, Grayson, Henderson, Hood, Hunt, 1ohnon, Kaufan, Parker,

RockaU, and Tarant Counties , all of which ar located in the State of Texas.

2. The contIct rates paid by Aet for medca serices prvided by physician provider in

Texas and any comparsons of those rates conducted by Aeta or other.

3. Com.parsons of medical expene (p:MM) for HMO network prmar care physi

located in Texas in regard to physician phaacy and facilty costs.

4. Comparons of unque-patien-seen costs per physcian or of utiization 
indicators of

pl'oceures perormed per unique-panent-seen, by physician or by speialty diviion.

5. The geogrphic serce areas in Texas set by Aetna for physician provider fu Texas and

how those geographic serce area ate detered by Aetn

6. The topics listed under the designation of Dave Rober, Dr. Chs JagmJ an Celina B\1S

on Com.plait Counsel' Prliar Witness List, a copy of which is attch d as Exhibit A.

7, Docuents, information, and interews provided by Aetne. to the Feder Trade

Commsion in the last 18 months regag the investgation ofphysician grups in Nort

Texas.

8. Ae1na s complaints about or crticism of Nort Texas Spealty Physicians.

The relevant tie perod for these topics is Janua 1, 1997 though the present.


