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In the Matter of

Docket No. 9312

North Texas Specialty Physicians, .
e, SECRETARY

a corporation.

NORTH TEXAS SPECIALTY PHYSICIANS® SEPARATE STATEMENT

OF MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE ISSUE



Pursuant to Rule of Practice 3.24(a), Respondent North Texas Specialty Physicians
submits the following statement of material facts as to which there is no genuine issue:

1. Complaint Counsel alleges that NTSP has participated in collusion among its
participating physicians in the “Fort Worth area,” which the Complaint defines as “the Dallas-
Fort Worth metropolitan area, mostly Fort Worth and the ‘Mid Cities.”””!

2. NTSP is involved in both risk contracts and non-risk contracts.

3. The Complaint alleges that “NTSP periodically pollé its participating physicians”
to estimate at what rate levels a majority of the physicians, including those on its risk-capitation
panel (the “Risk Panel”), will likely be interested in non-risk contracts.?

4. NTSP calculates the mean, median, and mode of the Risk Panel physicians’ poll

responses separately for HMO and for PPO types of offers.*

|

! Complaint§ 5. A copy of the Complaint is attached as Exhibit 1.

2 914,
> Seeid. 17 (“NTSP periodically polls its participating physicians, asking each to disclose the minimum fee,
typically stated in terms of a percentage of RBRVS, that he or she would accept in return for the provision of
medical services pursuant to an NTSP-payor agreement.”).

*  Seeid. § 17; Deposition of Karen Van Wagner, November 19, 2003, at 16-19. Copies of the relevant
excerpts from this deposition are attached as Exhibit 2.

5 ; Deposition of Tom Deas, M.D., January
26, 2004, at 37-38; Deposition of Jack McCallum, M.D., at 121-22 & 124; Deposition of Ira Hollander, M.D., at 27-
28; Deposition of Harry Rosenthal, Jr., M.D. (“Rosenthal Deposition™), at 25. Copies of the relevant excerpts from
these depositions are attached as Exhibits 3, 4, 5, 6, and 7, respectively.
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9. NTSP’s business model is designed to achieve efficiencies and quality
improvements through clinical integration techniques used primarily on its risk contracts and
then allowing the Risk Panel and other participating physicians to carry over those same

techniques to their non-risk medical care.”

10.

|
(=)

11.  NTSP has no power to bind and does not bind any participating physician or

physician group to a non-risk contract.’

~

Deposition of William Vance, M.D., Volume 1, at 117-118; Deposition of William Vance, M.D., Volume
2, at 287-88. Copies of the relevant excerpts from these depositions are attached as Exhibit 11.

1" Deposition of H.E. Frech, Ph.D. (“Frech Deposition”) at 209. Copies of the relevant excerpts from this
deposition are attached as Exhibit 14.



12.  After NTSP’s board sets the threshold rate levels for its involvement, any' non-risk
offer presented by a payor to NTSP and in which NTSP chooses to become involved as a
contracting party is always then messengered to NTSP’s participating physicians.'?

13.  Each physician or physician group then makes an independent decision whether to

accept or reject the offer.”

14.

|
£y

15.  Complaint Counsel believes that NTSP must messenger every payor offer to its
participating physicians, " regardless of whether or not the offer (1) fits within NTSP’s business
model, (2) creates a risk of noncompliance under Texas law for NTSP or the participating
physicians, (3) creates malpracticé or other exposure for NTSP or the physicians based on
network-design inadequacies, or (4) involves a payor that is financially weak or likely not to pay

promptly.

12 Seeid. at 209,

" Id. at 209; Deposition of Tom Quirk (“Quirk Deposition”) at 54. Copies of the relevant excerpts from Mr.
Quirk’s deposition are attached as Exhibit 15. '

14

' See Exhibit 1 [Complaint] q 11 (stating that messenger model “will not avoid horizontal agreement” if the
messenger “facilitates the physicians’ coordinated responses to contract offers by, for example, electing not to
convey a payor’s offer to them based on the agent’s, or the participants’, opinion on the appropriateness, or lack
thereof, of the offer”); Id. 9 18 (identifying as alleged illegal act or practice NTSP’s statement that it “will not enter
into or otherwise forward to its participating physicians any payor offer that does not satisfy those fee minimums”).
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16.  Complaint Counsel’s economic expert, Dr. H. E. Frech, admits that messengering

is essentially a ministerial task that anyone, including payors, can easily accomplish.'®

17.
-17

18.  Complaint Counsel challenges NTSP’s disclosure to its panel of participating
physicians of the threshold rate levels fqr ﬁon-risk HMO and PPO offers established by NTSP’s
board of directors.'® |

19.

l
Lol

20.

=]

16 Exhibit 14 [Frech Deposition] at 89-91.

I
\.

' Exhibit 1 [Complaint] § 17 (“NTSP then reports these measures back to its participating physicians,
confirming to the participating physicians that these averages will constitute the minimum fee that NTSP will
entertain as the basis for any contract with a payor.”).

19

|

2 ; Deposition of Dave Roberts at 44-48;
Deposition of Mark Collins, M.D. (“Collins Deposition”) at 6-9. Copies of the relevant excerpts from these
depositions are attached as Exhibits 19, 20, and 21, respectively.
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21.  One of MSM’s former executives is currently serving a prison term for some of

that malfeasance.?!

o
2. I
L

24.  Dr. Frech admits that he knows of no evidence that any physician has ever
colluded with anyone else or has ever refused to entertain any payor offer which was tendered to
him or her directly by a payor or through another IPA.2*

25.  Complaint Counsel claims that NTSP’s conduct is unlawful only under a per se or
truncated rule-of-reason analysis.?

26.  Complaint Counsel alleges that NTSP’s conduct should be judged as per se
unlawful because “this adjudicative proceeding is about horizontal price fixing, among other

things.?¢

2! Press Release, United States Department of Justice, Former Accounting Manager for City of Grand Prairie

Sentenced to 8 Years (Nov. 12, 2003), available at http://www.usdoj.gov/usao/txn/PressRel03/miller sen pr.html,

A copy of this document is attached as Exhibit 22.

2 Exhibit 19 [Jagmin Deposition] at 74:
2 I
Exhibit 14 [Frech Deposition] at 75-76, 80, 97, 155, 209.

¥ Complaint Counsel’s Response and Objections to North Texas Specialty Physicians’ First Request for

' Admissions to Complaint Counsel at 3 (“Complaint Counsel admits that it claims that the conduct of NTSP is per se

unlawful. Complaint Counsel avers that, in the alternative, the conduct of NTSP is unlawful under a truncated rule
of reason analysis.”). A copy of this document is attached as Exhibit 24.
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27.

Complaint Counsel, after having been ordered to respond to contention

interrogatories, admits that there is no direct evidence of any agreement between NTSP and a

participating physician to reject a payor offer based on price or any other competitively

significant term.?’

28.

Dr. Frech admits that he cannot identify any specific evidence showing that any of

the following things occurred:

(a)

(b)

©

(d)

(e)

* one or more participating physicians agreed with each other to reject a non-risk

payor offer;?

any participating physician and any other entity agreed to reject a noﬂ-risk payor
offer;? \

any participating physician rejected a non-risk payor offer based on a power of
attorney granted to NTSP;*

ahy participating physician refused to negotiate with a payor prior to a non-risk
offer being messengered by NTSP;?!

any participating physician knew what another physician was going to do in

response to a non-risk payor offer;*?

27

28

29

30

31

32

Complaint Counsel’s Second Supplemental Responses to Respondent’s First Set of Interrogatories at 1-2
(“Complaint Counsel is not aware of communications between NTSP and any other person or entity taking the form
of an express request by NTSP that a physician reject a specific payor offer, to which any physician expressly
replied, “I agree to reject this offer.”). A copy of this document is attached as Exhibit 25. '

. 3
Exhibit 14 [Frech Deposition] at 75-76.

Id

1d. at 80.

Id. at 75-76.

Id. at 155,



® any participating physician gave NTSP the right to bind him or her to any non-risk
payor offer;*® or
(2) any participating physician gave up his or her right to independently accept or

reject a non-risk payor offer.>

[y
o
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30.  NTSP’s participating physicians do not rely on the mean/median/mode Qf NTSP’s
aggregated poll results and make their own independent decisions whether to accept an offer
individually,* and, in some cases, accept offers below the rates established by NTSP’s board.”’

31.  Dr. Frech testiﬁed that the response rate for the poll was very poor; only a small
percentage (in some cases less than 10%) of the participating physicians respond at the rates that

are actually used as thresholds by NTSP’s board.*®

¥ Id. at209.

¥

3% Exhibit 7 [Rosenthal Deposition] at 24; Deposition of John Johnson, M.D. (“Johnson Deposition™) at 25-
26, 30; Exhibit 21 [Collins Deposition] at 36-37 (free to contract directly or through another IPA). Copies of the
relevant excerpts from Dr. Johnson’s deposition are attached as Exhibit 27.

37

Exhibit 7 [Rosenthal Deposition] at 22-23; Exhibit 27 [Johnson Deposition] at 25, 27.

*  Exhibit 14 [Frech Deposition] at 215-16.



32.  Not all participating physicians respond to the poll,*® and many physicians do not
follow their own poll responses.*

33.  Providing only the mean, median, and mode of the poll responses does not tell a
participating physician what any other physician will do with respect to a payor offer.*!

34.  Dr. Frech admits that, assuming there was a conspiracy, NTSP has no effective
method to police compliance.*

35.  Dr. Frech admits that there are many reasons an entity might refuse to deal with
another entity, including legal concerns or even not liking the other entity.**

36.  Dr. Frech admits that the collection and dissemination of market information,
including market prices, can potentially benefit competition.*

37.  Dr. Frech believes that payors conduct surveys and know what other payors are
offering in a given market.*

38.  Dr. Frech admits that physicians commonly look to IPAs to handle discussions
with a payor as to the legal terms of a contract,* and that IPAs save costs by eliminating

multiplicative legal contractual reviews by individual physicians.’

¥ Id at149,215-18
®  Id at82,215-18.
1 Id. at 149, 155.

2 Id. at 81, 237-40.
B Id at92.

“  Id at 155-58.

*  Id. at 156.

% Id. at 80.

7 Seeid. at 167-68 (discussing diseconomies from having each practice group conduct its own contract

review).



39.  Dr. Frech admits that payors usually have to offer a higher price to get a majority
or more of physicians to participate in a contract.®

40.  Higher prices are especially important to attract physicians that are more sought
after and perceived to be of higher quality.*”

41.  Dr. Frech admits that, even where unit costs may be higher in a payor contract,
consumers may benefit because of lower utilization rates by physicians that decrease the total
cost of care.5°

42.  Dr. Frech admits that NTSP generates efficiencies and improves quality of care
thrpugh spillover from its risk contracts to the non-risk contracts that are the subject of this
adjudicative proceeding.”!

| 43.  NTSP’s maintaining continuity of personnel — in this case, the participating

physicians — is important to achieving these efficiencies.*

. I
I

% Id at 182-83.

Y Id. at202.

0 Seeid. at 109.

St Id. at 104-05, 110-17, 240-41.

2 Id. at 104-05.



45, ~ Dr. Frech admits that he has not defined any relevant market.**
46.  Dr. Frech admits that he has not calculated any concentration ratios.”

47.  Dr. Frech admits that, although he has done zip code analysis on physician

practices in other cases, he has not done that type of analysis in this case.*

48.  Dr. Frech admits that he has not performed any type of entry analysis in this
case.”’

49.  Dr. Frech admits that geographic markets tend to become larger the more
specialized the specialty.’

50.  Dr. Frech admits that the existenée of a significant population in eastern Tarrant
County (i.e., the Mid-Cities area) on the border of Dallas County would act to tie Dallas and
Tarrant Counties together.”

s I
____
52.  Dr. Frech admits that there can be significant crossovers of services between

specialties.®!

5% Exhibit 14 [Frech Deposition] at 120.

% Id at136.

% See id. at 134 (admitting that he has performed analysis in another lawsuit, but not this one).
7 Id at142.

% Id at 132-33.

¥ Id. at 130-31.

© I

6 Exhibit 14 [Frech Deposition] at 121-25.
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Respectfully submitted,

ry S. C. Huffman
illiam M. Katz, Jr.
Gregory D. Binns

Thompson & Knight L.L.P.
1700 Pacific Avenue, Suite 3300
Dallas TX 75201-4693
214.969.1700

214.969.1751 - Fax
gregory.huffman@tklaw.com
william.katz@tklaw.com

| gregory.binns@tklaw.com

Attorneys for North Texas Specialty
Physicians



CERTIFICATE OF SERVICE

I, Gregory D. Binns, hereby certify that on March 9, 2004, I caused a copy of the
foregoing document to be served upon the following persons:

Michael Bloom (via Federal Express and e-mail)
Senior Counsel

Federal Trade Commission

Northeast Region

One Bowling Green, Suite 318

New York, NY 10004

Barbara Anthony (via certified mail)
Director

Federal Trade Commission
Northeast Region

One Bowling Green, Suite 318

New York, NY 10004

Hon. D. Michael Chappell (2 copies via Federal Express)
Administrative Law Judge

Federal Trade Commission

Room H-104

600 Pennsylvania Avenue NW

Washington, D.C. 20580

Office of the Secretary (original and 2 copies via Federal Express)
Donald S. Clark

Federal Trade Commission

Room H-159

600 Pennsylvania Avenue NW

Washington, D.C. 20580

and by e-mail upon the following: Theodore Zang (tzang@ftc.gov) and Jonathan Platt
(iplatt@ftc.gov). :

Gregory D. Binns

007155 000034 DALLAS 1712367.1

12






‘.‘g‘k\.“m Mhls"/o N
J<& RECEIVED DOCUMERTS “% \

0146 W03 Y5

UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of )
)
North Texas Specialty Physicians, ) -Docket No. 9312
Respondent. )
: )
PROTECTIVE ORDER

GOVERNING DISCOVERY MATERIAL
For the purpose of protecting the interests of the parties and third parties in the above
captioned matter against improper use and disclosure of confidential ix_lformation submitted or
produced in connection with this matter:
| ITISHEREBY ORDERED THAT ihis Protective Order Governing Confidential Material

(“Protective Order”) shall govern the handling of all Discovery Material, as hereafter defined.

DEFINITIONS
1. “Matter” means the matter captioned In the Matter of North Texas Specialty Physicians,
Docket Number 9312, pending before the Federal Trade Commission, and all subsequent

appellate or other review proceedings related thereto.

2. “Commission” or “FTC” means the Federal Trade Commission, or any of its employees,
agents, attorneys, and all other persons acting on its behalf, excluding persons retained as

consultants or experts for purposes of this Matter.

3. “North Texas Specialty Physicians” means North Texas Specialty Physicians, a non-profit




corporation organized, existing, and doing business under and by virtue of the laws of Texas, with

its office principal place of business at 1701 River Run Road, Suite 210, Fort Worth, TX 76107.
4. “Party” means either the FTC or North Texas Specialty Physicians.
5. “Respondent” means North Texas Specialty Physicians.

6. “Outside Counsel” means the law firms that are couﬁsel of record for Respondent in this
Matter and their associated attorneys; or other persons regularly employed by such lz_zw firms,
including legal assistants, clerical staff, and information management personnel and te-mporary.
personnel retained by such law firm(s) to perform legal or clérical duties, or to provide logistical
litigation support with regard to this Matter; provided that any attorney associated with Qutside
Counsel shall not be a director, officer or employee of Respondent. The term Outside Counsel

does not include persons retained as consultants or experts for the purposes of this Matter.

7. “Producing Party” means a Party or Third Party that produced or intends to produce
Confidential Discovery Material to any of the Parties. For purposes of Confidential Discovery
Material of a Third Party that either is in the possession, custody or control of the FTC or has
been produced by the FTC in this Matter, the Producing Party shall mean the Third Party that

. originally prdvided the Confidential Discovery Material to the FTC. The Producing Party shall
also mean the FTC for purposes of any document or material prepared by, or on behalf of the

FTC.

8. “Third Party” means any natural person, partnership, corporation, association, or other

legal entity not named as a party to this Matter and their employees, directors, officers, attorneys







