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I. INTRODUCTION

The Federal Trade Commission (“Commission” or “FTC”) initiated this suit to proscribe
and remedy price-fixing and other anticompetitive acts and practices by competing physicians by,
through, and with Respondent North Texas Speciality Physicians (“NTSP”) in violation of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45 (“FT.C Act”).

At trial, Complaint Counsel presented compelling documentary evidence—much of it in
the form of Respondént’s own writings-and convincing fact and expert testimony that
establishes, by a preponderance of the evidence,’ that NTSP and its otherwise competing
physicians coordinated pricing activities and collectively negotiated prices applicable to fee-for-
service medical practice in numerous medical specialties in the Forth Worth, Texas area.
Complaint Counsel is entitled to relief because those concerted actions are of the kind that
traditionally have been held illegal per se. See U.S. v. Trans-Missouri Freight Ass'n, 166 U.S.
290, 324 (1897), U.S. v. Socony-Vacuum Oil Co., 310 U.S. 150, 223-4 n. 59. (1940).

It is incontrovertible that NTSP acts to affect member physicians’ prices. In so doing it

! The preponderance of the evidence standard is applicable here. See In re

Adventist Health System/West, 117 F.T.C. 224, 297 (1994) (“Each element of the case must be
established by a preponderance of the evidence"), F.T.C. v. Abbott Laboratories, 853 F. Supp.
526, 535 (D.D.C. 1994) (government must show “by a preponderance of the evidence that
[defendant's] action was the result of collusion with its competitors™). See also Herman &
MacLean v. Huddleston, 459 U.S. 375, 387-91 (1983) (preponderance of the evidence standard
applies to enforcement of antitrust laws), Steadman v. SEC, 450 U.S. 91, 95, 102 (1981) (APA
establishes preponderance of the evidence standard of proof for formal administrative
adjudicatory proceedings).”



acts as a horizontal combination. Moreover, NTSP’s members, in reaching these price

agreements, act in concert with one another by and through NTSP, further satisfying the

“agreement” element of an antitrust law violation. That agreement was manifested through a

variety of well-evidenced acts and practices including:

. NTSP’s polling of its physicians as to their “minimum acceptable range of
compensation,” explicitly to be used “to establish Contracted Minimums” for physicians’
services, and its sharing of the poll averages and NTSP’s resulting minimum contract
prices with its member physicians;

. the NTSP Board’s establishing of “Board Minimums” for physicians’ prices;

. NTSP’s negotiating with health plans based on the Contracted Minimums set by the
NTSP Board and by the polling; and

. NTSP’s and its member physicians’ adopting of various methods and anticompetitive
practices, including concerted refusals to deal and terminations of dealings, designed to
bolster their pricing power in those negotiations.

NTSP’s concerted actions, taken separately and as a whole, see In re High Fructose Corn

Syrup Antitrust Litig., 295 F.3d 651, 661 (7" Cir. 2002) (Posner, J.), are “inherently suspect” in

that they can be expected to result in increased prices or decreased output unless they are

ancillary to a countervailing efficient integration. See In the Matter of Polygram Holding, Inc.,

No. 9298, at 47-48 (July 24, 2003), Broadcast Music, Inc. v. CBS, 441 U.S. 1,9 (1979), National

Collective Athletic Ass’n v. Board of Regents, 468 U.S. 85, 98-103 (1984). Thus, NTSP bears

the burden of coming forward to establish that its price-fixing and related activities are

reasonably necessary to the accomplishment of cognizable and plausible efficiencies. See, e.g.,

In the Matter of Polygram Holding, Inc., at 30-33, Indiana Federation of Dentists, 101 F.T.C.

57, 175 (1983), vacated, 745 F.2d 1124 (7th Cir. 1984), rev’d, 476 U.S. 447 (1986), California



Dental Ass’nv. F.T.C., 121 F.T.C. 191, 526 U.S. 756, 775 n.12 (1999). It has failed to do so. Its
claimed efficiencies are not plausible, and its horizontal price-fixing is not necessary to the
accomplishment of those claimed efficiencies. Its witnesses offered mere conjectures about
speculative benefits in lieu of substantive evidence of efficiencies and ancillarity.

Further, although not obliged to come forward with additional evidence because
Respondent did not successfully shift the burden of persuasion regarding efficient integration
back to Complaint Counsel, Complaint Counsel presented witnesses who thoroughly debunked
NTSP’s efficiency claims. Thus, the evidence more than establishes that Respondent NTSP’s
horizontal price-fixing and related conduct is without cognizable justification or excuse and,
therefore, is unambiguously harmful to competition and the public.

Having failed to put forward reliable evidence that its price-fixing and related conduct are
ancillary to the accomplishment of cognizable countervailing efficiencies, Respondent seeks to
convince this Court, against the greater weight of evidence, that price-fixing efforts by NTSP and
its member physicians could not be effective. But, as Judge Posner recently noted in Re High
Fructose Corn Syrup, even inefficacious price-fixing agreements are unlawful. Id. at 656. And
NTSP’s price-fixing certainly was not inefficacious; the testimony of several health plan
witnesses, bolstered by NTSP’s own documents, shows price increases and other market
disruptions resulting directly from NTSP’s and its member physicians’ price-fixing and related
conduct.

- NTSP’s price-fixing ultimately hurts consumers by increasing their cost of and reducing
their access to medical care, and is condemned under the Department of Justice and FTC

Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) ¥ 13,153



(August 28, 1996) (“Health Care Statements™), at 61, and relevant case law, e.g., California
Dental Ass’'n, Michigan State Medical Society, 101 F.T.C. 191 (1983), F.T.C. v. Indiana Fed'n of
Dentists, 476 U.S. 447 (1986). It is likely to continue or recur unless this Court and the
Commission issue a cease and desist order barring NTSP from engages in acts and practices like

those that have given rise to this suit.

II. SUMMARY OF FACTS

NTSP is an IPA formed in 1995 by physicians in Fort Worth. Complaint Counsel Post-
Trial Proposed Findings of Facts (“CPF”") 99 6 by physicians associated with the Harris
Methodist Hospital in Fort Worth. It was to be, among other things, a vehicle for physician risk
sharing with respect to the Harris Methodist HMO. Over time, NTSP shifted its emphasis to fee-

for-service contracting with a variety of health plans.

A. NTSP Collectively Sets Rates for Medical Services

The primary purpose and activity of NTSP is to engage in collective fee negotiations on
behalf of its 600 member physicians. CPF qf 6-8, 53, 125-128. Evidence shows that NTSP
engages in aggressive price negotiations with health plans to obtain supracompetitive prices in its
non-risk contracts for its member physicians. These rate negotiations with health plans embody
and reflect price-fixing agreements among otherwise-competing physicians, implemented by and

through NTSP acting as their agent and representative. NTSP member physicians use NTSP as



an agent subject to their control, to establish fees for non-risk contracts and to jointly negotiate
and execute such contracts. These actions constitute illegal price agreements among competitors.

NTSP ensures that its physicians will act “collectively” the moment they join the IPA.
CPF 41 97-104, 143. A physician becomes an NTSP member by entering into a participation
agreement with the IPA. Signatories to NTSP’s participation agreement covenant that they will
forward to NTSP any offers from health plans for further handling. CPF 98 Furthermore, they
agree that they will refrain from pursuing any such offer until NTSP notifies the physician that it
is permanently discontinuing negotiations with the health plan.” Thus, NTSP members agree to
refrain from individual negotiations with health plans, deferring, instead, to NTSP.

NTSP also polls its member physicians for prospective prices to facilitate its price-fixing.
NTSP polls its member physicians to determine what fees they would accept for current and
future contracts with health plans. CPF 9 105-117. This data is used for a number of purposes.
First, NTSP staff calculates the fees that would be acceptable to its “average” physician member
(using “mean, median and mode” calculations). CPF 4 120. NTSP typically then disseminates
the aggregated information to member physicians, relaying the prices their competitors, on
average, will demand in the future. CPF 116, 120, 252. The dissemination of future pricing

information encourages individual physicians to maintain a unified front through NTSP to

2 Section 2.1 of the Participation Agreement provides that, subject to limited
exceptions not pertinent to this discussion, “NTSP shall have the right to receive all Payor Offers
made to NTSP or Physician . . . . Physician will promptly forward such Payor Offer to NTSP for
further handling in accordance with the provisions of this Agreement.” (Bolding, capitalization,
and other emphases are as in original here and in subsequent quotations.) CX0311-008, Section
2.6 of the Participation Agreement provides that “[i]f NTSP rejects any Payor Offer and advises
the Participating Physicians in writing that it is permanently discontinuing negotiations . . . then
NTSP shall have no further responsibilities with respect thereto and any Participating Physician
shall have the right to pursue such Payor Offer on its own behalf.” CX0311-008. CPF 9 99.

5



achieve these “average™ prices for all physicians, rather than sign individual contracts with health
plans at lower fee levels, and is itself in unreasonable restraint of trade. CPF 9 121-124.

Second, the Board, which is made up entirely of doctors, also uses the poll results to
establish “minimum” prices that it believes would be acceptable to most NTSP members. CPF{y
108-109, 111-112, 114. Based on this minimum, NTSP affirmatively counter offers on price or
rejects out of hand health plan offers that it considers too low priced. In so doing, it neither
consults with its members or gives them an opportunity to “opt-in” to the health plan proposal.
CPF 99 125-126, 170-181, 213, 270, 326. Aftef NTSP rejects a health plan offer, the health plan
sometimes submits a new proposal with higher fees that it thinks may be acceptable to NTSP.
CPF 9 250, 252, 255-256, 361-362. This negotiation may continue until NTSP has obtained the
fee levels it desires. Only when NTSP has obtained an acceptable fee agreement will it present
the ‘done-deal’ to its member physicians.

To maintain and strengthen its bargaining power, NTSP encourages its physicians to
abstain from negotiating direct contracts with health plans and to refer any health plan contacts to
NTSP staff in accordance with their participation agreements;* and NTSP’s physicians do in fact,
refer health plans attempting to contract directly with them back to NTSP, with the knowledge
that NTSP will reject offers below the collectively established minimum. CIGNA Healthcare
(“CIGNA”) for example, received 40 virtually identical letters from physicians directing it to
contact NTSP rather than the physicians, because NTSP was acting as their agent in negotiating
the non-risk sharing contract in question. CPF 9 260-262. When United Health Care Services

Inc. (“United”) approached NTSP’s physicians to offer a direct contract, it also was referred to

3 See, e.g., CPF 9998, 99, 133-134, 145, 362.
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NTSP. CPF 99219-220, 228-229.

To further strengthen its negotiating power with health plans, NTSP has at times acted on
behalf of its members to terminate existing contractual relationships between a health plan and a
significant number of NTSP’s participating physicians.* In addition to the Participation
Agreement, at various times, NTSP has collected “powers of attorney” from its member
physicians, giving NTSP the right to negotiate contract terms— including price terms— on behalf
of those members. CPF 9 135, 137-138, 146, 161, 222-224, 245, 318, 338-342, 345. NTSP has
used these powers of attomey and other forms of agency agreements to strengthen its hand in
negotiating fees with health plans. NTSP also has threatened to cancel existing NTSP
agreements with United, Aetna and CIGNA unless the health plan accepted its demands for
higher fees. CPF | 140-141, 189, 271, 279, 281, 302-304, 364, 347-348. Actions such as these
deliver a clear message to health plans that contracting individually with NTSP physicians will
likely be met with stiff resistance by NTSP and its physicians and thus is not likely to be
successful.

NTSP also approached a large employer—the City of Fort Worth—that had signed a
contract with United, and warned this employer that NTSP physicians might not participate in
United’s network unless the City of Fort Worth “assisted” NTSP in obtaining higher fees from
United. As a consequence, United was forced to offer higher fees to physicians to assuage the

employer’s concerns about the adequacy of its network to serve a Fort Worth-based employee

4 For example, on or about November 7, 2000, NTSP terminated its member

physicians’ participation in the Aetna Inc.-Medical Select Management arrangements effective
on or about December 7, 2000. CPF § 347. See CX0546. See also termination of participation
of NTSP member physicians from the HTPN-United contract, CPF ¥ 206, and as further
discussed below.



population. CPF Y 188-189, 195-197, 203, 254, 257. NTSP’s communications to brokers and
employers also forced Aetna Inc. (“Aetna”) to sign a deal with NTSP at higher prices than Aetna
had offered, to appease employers’ concerns at the end of the open enrollment season. CPF 1
347-351, 373,377, 381.

As a result of all these activities NTSP has collectively set rates that have resulted in
higher prices for health plans and consumers. CPF 118, 121, 123, 476-477.

As further discussed below, NTSP’s conduct constitutes horizontal price-fixing, a
category of conduct that traditionally has been condemned as per se unlawful. See Trans-
Missouri F. reight Ass 'n at 324, Socony-Vacuum at 223- 224 n.59. Physicians’ price-fixing by
joint negotiating of price with health plans, by sharing of future price information among
themselves or by setting joint rates is specifically condemned as per se illegal in Arizona v.
Maricopa County Medical Soc’y, 457 U.S. 332, 349-350 (1982), and in the Health Care

Statements, at 117.> Such conduct, then, plainly is inherently suspect.

> The FTC and DOJ (“Agencies”) Health Care Statements provide detailed
guidance to health organizations on what types of conduct or transactions are likely to be
anticompetitive and those that will not result in an antitrust investigation, absent extraordinary
circumstances. The Health Care Statements consist of nine policy statements that provide a
comprehensive explanation of how the Agencies apply basic principles and analysis under
antitrust law to several types of collaborative activities among physicians, hospitals and other
health care providers, and provide examples of such analysis using various factual situations.
The goal of the Health Care Statements is to ensure that antitrust laws do not unnecessarily
impede market developments and continue to prevent anticompetitive conduct that limits health
care options available to consumers or leads to higher prices. See FTC News Release, Federal
Trade Commission, Justice Department Revise Policy Statements on Health Care Antitrust
Enforcement, August 28, 1996. (available at http://www.ftc.gov/opa/1996/08/hlth3.htm).
Overall, they seek to provide a competitive marketplace in which consumers will have the benefit
of high-quality, cost-effective health care and a variety of choices that expand consumer choice
and increase competition. Health Care Statements at 2.

As an embodiment of antitrust law, several FTC and court cases have used the Health
Care Statements as a guide in their analysis. See, e.g., United States. v. Federation of Physicians

8



B. NTSP’s Anticompetitive Behavior Permeates its Dealings with Health Plans

The evidence shows that NTSP’s physicians were able to successfully extract higher fees

from the health plans by repeatedly engaging in price-fixing.
1. NTSP Jointly Negotiated Rates and Imposed Higher Rates on Aetna

Prior to 2000, many NTSP physicians served Aetna patients in the Fort Worth area |
through arrangements between NTSP’s member physicians and Medical Select Management
(“MSM?), a California-based IPA firm that was capitated by Aetna for HMO care. CPF 99 297-
298. In 1999 and again in 2000, NTSP approached Aetna to obtain a direct NTSP-Aetna
contract. Initially, the parties tried to negotiate a risk contract, but after those negotiations
reached a dead end, in OctoberVZOOO, the parties’ negotiations shifted to non-risk, fee-for-service
HMO and PPO products. CPF 9299-319.

NTSP aggressively negotiated the prices for PPO, HMO, anesthesia, and other price
components, taking advantage of the open enrollment season, the time when employees choose
their health plans (or change their prior selections). CPF 9316, 363. Disruption in a health

plan’s network at this time could have serious adverse consequences on the health plan’s

and Dentists, Inc., 2002-2 Trade Cas. (CCH) 73,868 (D. Del. 2002) (available at
http://www.usdoj.gov/atr/cases/indx26.htm), U.S. v. Federation of Certified Surgeons and
Specialists, Inc., Case No. 99-167-CIV-T-17F (M.D. Fla. filed Jan. 26, 1999) (available at
http://www.usdoj.gov/atr/cases/f2200/2202.htm), In the Matter of M.D. Physicians of S.W.
Louisiana Inc., File No. 941-0095, C-3824, (June 19, 1998).

9



relationship with its customers, since the employer already has contracted with the health plans
based on the more inclusive pre-disruption network of physicians.® CPF 4317, 337,363. NTSP
rejected Aetna’s initial price offer of its standard rate in the marketplace-approximately 125% for
PPO, 111% for HMO and $40 for anesthesia - and countered with 140% for PPO, 125% for
HMO and $46-$48 for anesthesia. CPF ¥ 321-322, 325-326, 327-329. In November 2000,
Aetna, in response to NTSP’s demands, agreed to raise its PPO offer to 140% and offered a
higher HMO reimbursement rate of 116%. CPF 97 332, 334-336. NTSP accepted the offered
PPO rates, but continued to insist on the higher rate of 125% for its HMO contract. CPF 9 353-
354.

In the midst of negotiating the HMO and anesthesia rates with Aetna, NTSP decided to
re-poll its members “on the acceptability of the present Aetna offering.”” CPF 9 357-359. Soon
thereafter, not surprisingly, NTSP announced that “the membership had held to a 125%
minimum acceptable fee-for-service rate for the Aetna HMO product.”™ CPF 9 360, 362.

During these negotiations, Aetna was subjected to unusual pressure to reach an agreement
with NTSP. NTSP had threatened the imminent departicipation of its member physicians from

the Aetna-MSM arrangement—a threat of a concerted refusal to deal. Subsequently, that threat

6 During the open enrollment season employees choose their health plans from

several health plans available that were previously marketed to their employer. Both employees
and employers base their decisions in part on the number and accessibility of physicians in their
area. CPF qY 81-89. Employees also prefer a health plan that will assure them continued services
from the same physicians. CPF 9 83.

! CX0565-001.

B CX0500.
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was underscored by NTSP’s amassing of some 180 powers of attorney from its member
physicians, authorizing NTSP to act for those members in all transactions relating to MSM and to
represent its member physicians in any negotiations with Aetna, regarding any term. CPF ]
318, 334, 338-345. Based on the authority provided by the powers of attorney, in November
2000, NTSP, making good on its threat, terminated its member physicians’ participation in the
Aetna-MSM arrangement.” CPF ] 347. Moreover, based on the plain language of the powers of
attorney and other NTSP statements to Aetna, CPF 99318, 340, Aetna believed that the viability
of its Fort Worth area network was threatened because it could not negotiate directly with NTSP
physicians. CPF 9 334, 344.

NTSP and its member physicians applied additional pressure on Aetna through a
concerted campaign to convince employers and brokers in the Fort Worth area that Aetna’s loss
of NTSP member physicians was imminent and would be catastrophic due to network
inadequacy and substantial patient disruption. CPF 99 363-365, 367. As a result, Aetna was
subjected to pressure from employers and insurance brokers in the Fort Worth area that increased
as the end of the open enrollment season approached. CPF 9 372-373, 363-368. These
pressures eventually led Aetna to capitulate to NTSP’s demands and to agree to NTSP’s price
terms, at a rate that was about 14 percent higher than Aetna’s initial HMO proposal. CPF 9 325,
376, 379, 383, CX0256 (“NTSP has been successful in negotiating decent rates from Aetna but
only after threatening to term the entire NTSP network last year.”).

In. 2001, realizing that it was paying NTSP higher rates than it paid to any other IPA,

g See CX0546.
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Aetna attempted to reduce the fees it paid to NTSP. CPF Y 381, 386-389. Aetna offered rates
that it believed were more in line with the market, but in some aspects higher than its general fee
schedule. CPF §392. NTSP did not present Aetna’s rate proposal to its member physicians,
arguing that NTSP’s experience with practice management controls justified its member
physicians’ receipt of higher-than-market rates—the same rates they were paid under the above
mentioned previously negotiated contract of 2000-2001. CPF 9393, 395. After thoroughly
analyzing patient and utilization data, Aetna concluded that there was no empirical justification
to support NTSP’s collectively set higher rates. CPF 99 396-407. Thus, since NTSP would
neither accept nor present the new Aetna offer to its members, the Aetna-NTSP contract was

terminated at the beginning of 2002. CPF 413, 415.

2. NTSP Jointly Negotiated Rates and Imposed Higher Rates on CIGNA

CIGNA purchased Healthsource Inc. (“Healthsource”) in late 1997 and requested that the
physicians in Healthsource’s network assign their existing contracts with Healthsource to
CIGNA. CPF 1 258-260. Instead, NTSP physicians who had contracts with Healthsource, at
NTSP’s direction, sent CIGNA 40 virtually identical letters, representing more than 50 doctors in
separate practice groups, refusing assignment and stating that NTSP would be their

representative and agent in negotiations with CIGNA'® CPF 9 261-262. During these

10 See CX0760 (not for truth, admitted as verbal act). The letters have a non-hearsay
use in that they carry legal consequences or logical significance outside of their assertive context.
Each letter contains and constitutes “verbal acts” signifying the rejection of an assignment offer
and serving notice of the sender’s appointment of an agent. The letters are of evidentiary value
not for the declarant’s subjective intent, but rather for “a kind of external meaning found ‘on the
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negotiations NTSP insisted that in order to obtain a contract with its members, CIGNA fee-for-
service offers had to meet the fees established by NTSP. CPF 99 264-265. In 1999, as a result of
NTSP’s collective negotiations, CIGNA agreed to pay NTSP its offered price of 125% of 1998
RBRVS. CPF 9 264.

Over the next few years, NTSP frequently requested that CIGNA meet its changing
demands for higher rates for the fee-for-service HMO and PPO contracts. CPF 99 266, 277-279.
For example, in July 2000, the fee-for-service HMO rates were increased to 125% of 1999
RBRVS. CPF Y266. This price was significantly higher—15 to 20 percent— than the price
CIGNA was paying to individually contracted physicians. CPF 4 266. In addition, NTSP
insisted and CIGNA acquiesced to a provision to the contract that insured the rate would be

adjusted annually to maintain 125% of current year RBRVS. CPF 9 266.

When primary care physicians joined NTSP, NTSP demanded that CIGNA allow them to
“opt-in” to the NTSP-CIGNA contract, even though CIGNA already had an adequate number of
primary care physicians in its network. CPF 9 268, 273-275. CIGNA determined that if NTSP
primary care physicians were allowed into CIGNA’s network, its overall costs would increase
significantly without any benefit to CIGNA, because NTSP contracts were at higher rates than
CIGNA’s other contracts. CPF §275. At times during the negotiations regarding the primary
care physicians, NTSP threatened to terminate the NTSP-CIGNA contract, and at one point

actually did terminate its CIGNA PPO contract, until CIGNA succumbed to NTSP’s demands.

face’ of the words . . . . What counts is the fact that the words were spoken or written, coupled
with this external meaning.” Mueller & Kirkpatrick, EVIDENCE, 3™ Edition, Aspen Publishers,
at 731. It is well established in cases involving contract allegations that words are verbal acts
when offered to prove terms of agreement, breach, waiver, estoppel, repudiation, and similar
matters. See citations collected by Mueller & Kirkpatrick, id. at 730 n.2.
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CPF §1278-279, 281. I
I CPT § 282. CIGNA was forced to allow NTSP’s cardiologists
imnto its network under similar circumstances. CPF {271-272, 282.

|
|
CPF 9 278, in camera (Order on Non-Party CIGNA’s Motion for In Camera Treatment,
04.23.04).}. In light of the pressure it was experiencing in the negotiations regarding NTSP’s
primary care physicians and cardiologists, CIGNA agreed to a more moderate increase, and
adjusted the price to 2001 Dallas RBRVS. CPF 9 280.

In preparation for its negotiations with NTSP, and NTSP’s demand for fees above the
competitive level, CIGNA analyzed the importance of having NTSP’s physicians in its Fort
Worth area network. CIGNA determined that NTSP’s physicians made up a high percentage of
many specialty practices. CIGNA also frequently performed disruption analyses to determine the
effect of losing access to NTSP’s physicians. Based on these analyses, CIGNA concluded that a
loss of NTSP physicians would have a significant negative impact on CIGNA’s network in
several crucial specialties, and that, therefore, it must have those physicians in its Fort Worth
area network. CPF Y267, 272. CIGNA further concluded as a result of factors such as its
analysis of NTSP’s strength and unity, the identical letters from NTSP’s member physicians
designating NTSP as their agent, and the threats by NTSP to terminate its contracts with CIGNA,
that NTSP’s physicians would only contract through NTSP and would not agree to contract
individually with CIGNA. CPF 99 260-264, 267, 286.

Despite paying supracompetitive prices, CIGNA did not see any evidence that NTSP’s
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physicians were more efficient than other physicians who were not collecting NTSP’s premium

rates. |
N C P ¥ 919 287-288, 291, in camera (See

Grizzle, Tr. 752-754)}. CIGNA challenged NTSP to justify its significantly higher fees by
demonstrating that its physicians were more efficient, but NTSP has not provided CIGNA with

any such evidence. CPF 9 287-292.

3. NTSP Jointly Negotiated Rates and Imposed Higher Rates on United

In June of 1998, NTSP adopted a new strategic initiative in connection with its non-risk
contracts, according to which NTSP would aggressively try to prevent any attempt to contract
directly with its member physicians rather than through NTSP. CPF 4 98-99, 143, 157. In
accordance with that policy, NTSP sought to negotiate on behalf of its membership with United,
which was identified by NTSP as a potential major player in the market place. CPF Y 187. See
also CX0211 (“NTSP has identified United Health Care as a re-negotiation target since the first
of the year. They are quietly and quickly becoming a giant in the Fort Worth area.”[sic]).

To that end, NTSP solicited powers of attorney from its member physicians and
recommended that its members “refrain from responding to united healthcare [sic] while NTSP’s
request for agency status is being tabulated.” CX1005, CPF 160, 222-223. The powers of
attorney were not limited to non-economic terms.. CPF 4 215, 218, 222, 245. In fact, Dr. Deas,
currently NTSP’s President, and on NTSP’s Finance Committee at the time, explicitly authorized

NTSP to negotiate price terms on his physicians group’s behalf. CPF §161.
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In the course of its negotiations with United, NTSP made fee proposals to United and
repeatedly instructed its member physicians not to take any actions in regard to their United
contract because NTSP was engaged in negotiations with United. CPF 9 163. Eventually, NTSP
offered its membgrship access to United through its newly formed affiliation with a Dallas based
IPA-Health Texas Provider Network (“HTPN™)."" CPF 9169, 174.

In March 2001, NTSP approached United to reach a direct NTSP-United fee-for-service
contract and divert its members to this contract. CPF 9 171-172. At that time, United already
had contracts with approximately two-thirds of NTSP’s member physicians, either directly or
through other physician organizations such as HTPN. CPF 9 169, 174. Therefore, United
concluded that there was no real need to enter into a contract with the remainder of the NTSP
physicians through an NTSP group contract. CPF 99 174, 183, 201. Nevertheless, United offered
NTSP its then standard rate in the Fort Worth area of 110% of 2001 Dallas RBRVS. CPF
177. Without presenting the offer to its member physicians, NTSP immediately informed United
that the offer was unacceptable. CPF {178, 190. In a Fax Alert to the members, NTSP’s Board
acknowledged that the parties had agreed to fundamental non-economic terms, but deemed
United’s rate offer as at least 10 percent lower than NTSP’s minimum price level. NTSP then
rejected United’s offer and advised member physicians that NTSP’s Board had “authorized
termination” of NTSP member physicians’ participating in the HTPN-United contract. CX1042,
CPF 99 192, 246. In effect, NTSP established a stratagem to cut off United’s access to NTSP

member physicians.

1 HTPN, which is an affiliate IPA of Baylor Health Care System, was an
organization of employed and contracted physicians covering primarily the Dallas area. CPF
175.
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Following its rejection of the United offer, NTSP orchestrated its member physicians’
opposition as well as a public relations campaign against United’s price offer. This campaign
was designed to make it appear that because of the rates United was paying physicians, United
would be unable to attract an adequate number of physicians to provide health care services to
City of Fort Worth employees, retirees and dependen;rs. After NTSP found that United was
negotiating for the City of Fort Worth’s business, Board members were encouraged to ““contact
any city council members they know to let them know that United’s panel is not adequate.”
CX0089 at 3, CPF 1 185. In July 2001, NTSP sent a letter to the Mayor of Fort Worth notifying
him that United’s reimbursement rates are “well below market benchmarks” and that “NTSP
simply has not and will not accept United’s request for our participation in their provider network
for your employees.” The letter also stated that “the City may experience significant network
disruption once United officially begins their duties (up to 588 doctors no longer available).”
CX1029, CPF 1Y 188. In a Fax Alert to its member physicians NTSP detailed a strategy it
wished to apply to cause United to increase its offer to NTSP. NTSP informed its members that
the City of Fort Worth was transitioning t;) United coverage, and recommended that they write
Fort Worth’s Mayor Barr and state: (1) that NTSP Board minimum prices are reasonable; (2) that
“NTSP IS THE ONLY STABLE PHYSICIAN ORGANIZATION LEFT IN THE TARRANT
COUNTY MARKET?; (3) that the United proposal “WILL NOT BE ACCEPTED”; and(4) that
dire consequences to patients would result if an NTSP-United agreement could not be reached.
(emphasis in original). CX1042 at 3, CPF § 195. The NTSP Board decided that if this campaign
to sway the City of Fort Worth did not cause United to capitulate, it would terminate all 108

NTSP physicians participating in United through HTPN. As the Fax Alert made clear, NTSP’s
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dispute with United was related only to price, NTSP deeming United’s rate offer to be at least 10
percent lower than NTSP’s minimum acceptable prices. CPF § 192.

Such tactics successfully created concern among United’s clients, particularly the City of
Fort Worth, that NTSP physicians might drop out of United’s network leaving an inadequate
network of physicians to serve their Fort Worth-based employees. Based on these fears, fhe City
of Fort Worth urged United to do what was necessary to preserve its network.'> CPF 99 196-198.

Because it had the majority of NTSP physicians already under contract through HTPN,
United initially did not yield to NTSP’s of the summer of 2001. Realizing that it had to take
tougher actions to weaken United’s network in Fort Worth before United would capitulate, NTSP
went forward and terminated all of its physicians’ participation in United through HTPN. CPF 9
202, 206, 210. Further, NTSP was determined to make sure that United could not successfully
pull an end-run around NTSP and go directly to NTSP members.

To gain further leverage in “all contracting activity” with United, NTSP informed its
member physicians on August 9 that “[a]s with previous contracts, several members have
requested that NTSP act on their behalf in regards to all contracting activity between themselves
and United Health Care.” CX1062, CPF 9 214. NTSP explained that to represent the members,
a power of attorney would have to be executed between the physicians and NTSP that “will allow
NTSP to represent [the physician] in all contracting activities regarding United Health Care.”
CX1062, CPF § 215. The broad language of the power of attorney left no doubt that it would

allow NTSP to negotiate price terms on behalf of the member physicians: “This power of

12 NTSP employed similar tactics in seeking to induce fear and generate pressure to

inflate physician fees from at least one other employer, Texas Christian University. CPF 99 139,
204, 216.
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attorney grants the authority to the agent to act on the undersigned’s behalf regarding the
foregoing described agreements in all respects, including the authority to negotiate the terms of,
enter into, execute, amend, modify, extend or terminate any such agreements.” CX1062 at 3,
CPF 9 215, 218, 222.

At some point, United learned about NTSP’s efforts to solicit powers of attorney from its
member physicians. CPF 217, 224. This new effort, in conjunction with NTSP’s termination
of 108 physicians participating in United via HTPN and the its concerted campaign to influence
employers, forced United to change its network strategy for Tarrant County. CPF §217. As part
of that new strategy, United tried to recruit the terminated NTSP member physicians individually.
United offered those physicians the opportunity to come back to a United contract at the same
reimbursement rates as they had received under the HTPN-United agreement prior to their
termination by NTSP. CPF 9 219-220.

Continuing to discourage physicians from contracting with United directly, NTSP sent
another Fax Alert to its member physicians in August 2001. In it, NTSP explained that it was
receiving calls from member physicians regarding direct offers they had received from United;
repeated its unfavorable assessment of the United offer; noted that it already had received 107
executed powers of attorney from its member physicians “to act on their behalf in regard to all
contracting activity between themselves and United Healthcare”; invited the submission of
executed powers of attorney by other members; and advised members who had already signed
powers of attorney to inform United representatives that NTSP was their contracting agent and to
instruct United “to contact NTSP directly.” NTSP promised its members that it would continue

to pursue a direct contract with United that “meets or exceeds” the fee schedule minimums set by
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NTSP membership. CX1066, CPF §221. NTSP was successful in its efforts to discourage
physicians from signing contracts directly with United. United’s initial direct contract invitation
attracted only a few physicians, though they were offered the precisely same rates they previously
received through HTPN. CPF [ 225, 228-229. Some of these physicians explicitly referred
United back to NTSP as their negotiating agent. CPF 9 229.

After receiving little interest in its initial direct offer to the terminated NTSP physicians,
United tried to work through other Fort Worth IPAs or large medical groups. United offered
125% of 2001 Tarrant RBRVS for HMO and 130% of 2001 Tarrant RBRVS for PPO to ASIA
and Medical Clinic of North Texas (“MCNT”). CPF 9 226-228, 234, 257. ASIA—another Fort
Worth IPA at the time-included 113 of NTSP’s member physicians. CPF § 201, 226.

NTSP, still not satisfied, met with Gary Jackson, General Manager for the City of Fort
Worth, and Jim Mosley, the City’s consultant, to express its discontent regarding United’s PPO
rates. CPF §237. In addition, in a letter to Jackson, NTSP indicated that “several offices have
contacted NTSP to state they do not wish to contract with United unless a group contract through
NTSP i1s negotiated on their behalf.” CX1075 at 2, CPF 4 225, 239. The same information was
relayed to NTSP member physicians. CPF § 222.

NTSP’s activities in the Fort Worth market turned United’s network “upside down.”

CPF 4 250. In an effort to put an end to the contractual battles that NTSP imposed on United and
its customers, United offered NTSP an increased rate of 125% of 2001 of Tarrant RBRVS for
HMO and 130% of Tarrant RBRVS for PPO. Only after United had capitulated to NTSP’s price

demand was the ‘done deal’ contract sent out to the NTSP membership. CPF 99 250-257.
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C. NTSP’s Anticompetitive Conduct Raised Prices to Fort Worth Consumers

NTSP’s illegal price-fixing has significantly increased the prices of medical services in
the Fort Worth area by inflating its member physicians’ fees. Moreover, NTSP admits that its
contracted fee schedules, collectively negotiated, are at higher levels than its physicians received
under direct contracts or contracts through other IPAs. As stated in the minutes of Dr. Vance’s
practice group, Consultants in Cardiology: “Without NTSP’s influence this last two years, our
market level of reimbursement would be significantly below its present level.” CX0256 at 2,
CPF 4 383.

Several health plans estimated that the price increases they incurred as a result of NTSP’s
price-fixing were substantial. Aetna estimated that NTSP’s collectively-negotiated fees were
higher than it paid other IPAs. CPF 9 381. Indeed, the Aetna-NTSP HMO contract was about
14 percent higher than Aetna’s standard fee schedule at the time. CIGNA estimated that NTSP’s

price-fixing resulted in rates 15-20 percent higher than its standard HMO fee-for-service rates.

CPF 1 26¢. [
N

I CPY 9 284, in camera (See Grizzle, Tr. 752-754).} United also concluded that
NTSP’s collective rates were higher than its rates for individually contracted physicians. CPF q
254.

In fact, NTSP itself acknowledged that it was able to obtain a large premium over the |
price health plans offered directly to its physicians. NTSP compared the rates its physicians were

offered directly by the health plans to the rates it succeeded in obtaining from those health plans,
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and concluded that NTSP’s contract rates with Aetna were at least 15 percent higher for the PPO
and the HMO, its contract rates with CIGNA were at least 12 percent higher for the HMO and 20
percent higher for the PPO, and its contract rates with United were 15 percent higher for the
HMO. CPF q112.

The impact of NTSP’s increasing prices to the health plans, even for limited periods of
time, s substantial. Relatively small increases in fee-for-service prices translate into large
additional costs. As admitted by NTSP, a five percent increase, from 125% RBRVS to 130%
RBRVS can mean millions of dollars in additional physician reimbursement. CPF Y 476-478.

As the evidence shows, and as common sense dictates, this additional expense must be
borne by purchasers. Price increases immediately affect health plans and self-funded employers
and their workers. Fully-insured employers and their employees are also affected when health
plans pass on premium increases. CPF Y 477-478. Employers respond by increasing co-
payments, reducing the scope of coverage, increasing plan premiums, and, may, in some cases
withdraw their sponsorship of health plans. CPF 4 478. The end result of higher prices for
physician services is higher costs to consumers and less availability of health care for consumers.

CPF 99 476-478.

D. The Facts Establish That the FTC Has Jurisdiction Over NTSP and its

Conduct

1. NTSP Physicians Are “Members” of the Organization
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The participating physicians of NTSP are in fact “members” of an association dedicated
to advancing their business interests. The physicians pay dues, participate in association
activities, and elect the Board of Directors. CPF 99 8, 59. They meet periodically in “general
membership meetings” to discuss matters in the common interest of all physicians, which
sometimes includes the negotiation of health plan contracts. CPF 9 8, 133. NTSP also regularly
reports to its physician “members” by fax or mail or in meetings, including on matters relating to
the business interests of the physicians (such as the price terms of health plans’ contracts). CPF
941 63, 133.
| The evidence shows that NTSP views itself as acting on behalf of its “members” in
advancing their common economic interests. For example, NTSP has claimed to have, under its
Physician Participation Agreement, “the exclusive right, on behalf of its members, to receive all
payor offers delivered to NTSP or its members,” and the exclusive right “on behalf of its
members” to negotiate with health plans on the terms of risk contracts. (Emphasis added).
CX0276 at 1. This Fax Alert informs “NTSP members” that “NTSP has also successfully
represented you in at least one large non-risk contract dispute.” The Fax Alert notes that
members will see many risk and non-risk contracts, and asserts that “[i]t seems reasonable that

NTSP should evaluate those contracts for its members.”® In dealing with its individual

B See, e.g, CX0760 (not for truth, admitted as verbal acts), (letters from physicians
to CIGNA designating NTSP as their agent), CPF 9§ 347 ( NTSP terminating its member
physicians’ participation in the Aetna-MSM arrangements effective on or about December 7,
2000), CPF 9 213-214 (NTSP relaying the United-HTPN termination and soliciting powers of
attorney for NTSP to represent the members in all negotiations and contracting with United),
CX0910 (fax stated that the vast majority of the members asked NTSP to serve as their agent
with Select for Harris/Pacificare lives at the general meeting).
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participating members, NTSP thus regards and treats them as members of an organization
engaged in activities directed at their common profit-making interests.

NTSP itself routinely refers to its physicians as “members” in its own internal
communications. For example, the Fax Alerts that the Board or administrative staff of NTSP
routinely sends to physicians are sent to “NTSP members.”'* See also CPF § 8; CX0321 at 1 (“in
order for NTSP to act on your behalf, we must first poll the membership to determine what rate
would be acceptable to the majority of our members™); CX0611 (“NTSP is pleased to present
two new NTSP contract offerings to all NTSP Members...”); CX0304 (“the two areas of financial
mterest for most NTSP members are...”).

Moreover, NTSP witnesses while testifying in court referred to NTSP’s member
physicians as “members.” CPF 9 8.

As further discussed below, in determining jurisdiction under the FTC Act, the courts and
the Commission look to substance, rather tﬁan the form of incorporation. Moreover, words are
presumed to be used in their “usual and well-settled sense,” and understood according to
“generally accepted definition[s],” Community Blood Bank of Kansas City Area v. F.T.C., 405
F.2d 1011, 1016-1022 (8™ Cir. 1969). Therefore, as further discussed below, NTSP
“participating physicians” are its “members” within the meaning of the FTC Act, and the FTC

has jurisdiction over NTSP.

2. A Substantial Part of NTSP’s Activity Provides Pecuniary Benefits for

its Members

14 See, e.g., CX0319, CX0321; CX0323.
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The primary, if not only, function of NTSP is to enter into contracts with health plans.
See CX1196 (Van Wagner, Dep. at 11 (*[w]e obviously have én objective to affiliate and do
contracts, do contracting with other area HMOs and PPOs”)."”” Indeed, NTSP was created for the
purpose of negotiating contracts on behalf of its physicians. See, e.g., CX1182 (Johnson, Dep. at
10-11) (“NTSP was going to be a group of physicians that would bring a voice to organizing
physicians who often practiced in individual groups to hopefully be able to secure contracts....it
was to represent physicians...in obtaining contracts from businesses or insurance companies or iﬁ
dealing with hospitals™).!"® Such contracts set the level of physician fees that the participating
physicians of NTSP receive for services provided by their own profit-making practices. Such
NTSP-negotiated fee schedules by their very nature inevitably have more than a de minimis effect
on the revenues and incomes of the individual physicians.

Indeed, in its communications to its member physicians, NTSP has expressed satisfaction

about its success in negotiating the fees to be paid to them. For example, an October 9, 2000
“Open Letter to the Membership” from Dr. Vance (then-President of NTSP) notes that NTSP

“started in an attempt to provide a seat at the table of medical business for the individual

15 See also CPF 9 53 and CX0311 at 5, second recital: “WHEREAS, NTSP is in the
business of contracting with health maintenance organizations, health care networks and other
payors to provide health care services through physicians and physician groups who have
contracted with NTSP to provide such health care services;” Id. at CX0311 at 8-10, provisions 2
through 2.6; Id. at CX0311 at 14, provision 4.1: “Marketing of NTSP. NTSP shall use its best
efforts to market itself and its Participating Physicians to Payors and solicit Payor Offers for the
provision of Covered Services by Participating Physicians.”

16 Dr. Johnson is a current member of NTSP’s Board of Directors. CX1182
(Johnson, Dep. at 13-14). See CPF 1 6, 53, 127.
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specialty physicians in Fort Worth,” and goes on to report that “NTSP has provided a consistent
premium fee-for-service reimbursement to the members.” CX0350. On another occasion, Dr.
Vance reported to members of his practice group that NTSP has “convinced CIGNA to utilize the
NTSP network in a non-risk contract,” even though CIGNA would be paying a higher price for
NTSP doctors. CX0256 at 2. Minutes of a 2001 Medical Executive Committee meeting
(attended by 19 NTSP physicians as well as NTSP staff) recorded that the committee members
were concerned about and contemplating action to avoid reductions in fees on non-risk contracts.
CX0195 at 2.'8

Furthermore, physicians who serve on the Board of NTSP recognize that the higher fees
negotiated by NTSP increase their own incomes. See CX1174 (Deas, Dep. at 87 (when asked
why NTSP pressed é health plan not to reduce its reimbursement rates, Deas replied: “I assume

you would prefer that your salary not be reduced for services you render.”))"

17 See also CX0550 (“NTSP through, PPO and risk contracts, has provided a
consistent premium fee-for-service reimbursement to the members when compared with any
other contracting source.”); CX0391; CX0295. See also CX0400 at 2 (“without help over the
next three months it is likely NTSP will not be around the next time Aetna, CIGNA or United
come to town with a 30% below market contract....”).

18 This document, dated April 28, 2001, expresses a desire to maintain NTSP’s

“contracting clout” and states that “NTSP wishes to avoid having its members experience a
Florida fee-for-service meltdown.”

19 NTSP also terminated its member physicians’ participation in the United HTPN

arrangement because “[t]he proposed reimbursement rates for the HMO and PPO product had
fallen significantly below Board approved minimums.” See CX1062. See also CX0209 at 3,
where the PCP Quarterly Forum Minutes state that “an attempt is being made to raise those [the
Baylor contract available to NTSP physicians for the United products] rates.”; CPF {9176. The
Complaint alleges that United increased its fee offer as a result of NTSP’s actions. However,
regardless of the actual effect, NTSP’s actions were intended to have, and if successful would
have had, more than a de minimis effect on the revenues of its physicians.
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There 1s substantial additional documentary and testimonial evidence that NTSP has
negotiated fees on behalf of its participating physicians with other health plans, in the course of
which it sought the most favorable physician reimbursement rates for its members. CPF 9§ 127.
See, e.g., CX1177 (Grant, Dep. at 46).”° For instance, as discussed above, NTSP often succeeded
in obtaining substantial rate increases from health plans. These increased rates obviously
resulted in increased revenues for NTSP member physicians.

The Commission has consistently held, and federal courts have agreed, that the FTC’s
jurisdiction extends to non-profit entities when a substantial part of the entities’ total activities
provides pecuniary benefits for its members. See California Dental Ass'n at 23, American
Medical Ass'nv. F.T.C., 94 F.T.C. 701, 994, (1979), aff’d as modified, 638 F.2d 443 (2d Cir.
1980), aff’d by an equally divided court, 455 U.S. 676 (1982). Thus, as further discussed below,

the Commission has jurisdiction over NTSP under Sections 5 and 4 of the FTC Act.

3. The Challenged Restraints Affect Interstate Commerce

a. Increases in Physicians’ Fees in Fort Worth Affect Out-of-State

Health Care Business

As the evidence shows, NTSP and its members have engaged in collective price

negotiations and other price-related activities. CPF § 127. See, e.g., CX1177 (Grant, Dep. at

20 Q - Does NTSP negotiate for more favorable market rates for the group as a

whole? A - I presume that’s what they do when they’re doing their contract negotiations with the
payors. Imean, that’s one of the things you do when negotiating a contract.
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46); CX1182 (Johnson, Dep. at 10-11). These actions have had a direct and predictable effect on
the fees received by its member physicians, and thus inevitably affect interstate commerce.
NTSP and/or its individual members contract or negotiate with numerous health plans doing
business in the Fort Worth area. The three largest area health plans are United, Aetna and
CIGNA, all of which are national health plans, headquartered outside Texas, that sell health care
products throughout the United States. CPF 9§ 10. Any increase in physician fees paid by these
health plans in Fort Worth eventually comes out of their multi-state pockets. Therefore rates
paid in Texas affect the volume and destination of interstate health care payments.”’ See
Hospital Building Co. v. Trustees of Rex Hospital, 425 U.S. 738, 741 (1976) (finding an effect on
interstate commerce where a large portion of the hospital’s revenue came from out-of-state
insurance companies); and Summit v. Pinhas, 500 U.S. 322, 329-330 (1991) (the flow of revenue
in interstate commerce is sufficient to establish that the elimination of the ophthalmological
department in a single hospital affected interstate commerce).

These health plans sell their products to corporations or employees located in the Fort
Worth area. Many of these employers are large national and multinational corporations with
local operations in Fort Worth. For example, United’s national employers include Raytheon
Corporation and Home Depot Corporation.® Aetna’s national employers include Bell Helicopter
and Lockheed Martin, while CIGNA’s national employers include Electronic Data Systems

(“EDS”) and Verizon.” Conduct by NTSP that has the effect of raising these employers’ health

2 CPF10.
2 CPF 9 10; Quirk, Tr. 253-254.
3 CPF 9 10; Roberts, Tr. 476-477; Grizzle, Tr. 681-682.
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care costs in Fort Worth could affect decisions with respect to the location of operations, the
interstate movement of employees, and other competitive actions vis & vis other manufacturers

throughout the United States. CPF 9 10.

b. NTSP Members Accept Payments from the Federal Government

Through the Medicare and Medicaid Programs

Member physicians of NTSP routinely receive payments from out-of-state insurance
companies, including the federal Medicare and Medicaid programs, which are by their very
nature interstate in operation. CPF §9. See, e.g., Hospital Building Co., at 741 (finding an effect
on interstate commerce where a large portion of the hospital’s revenue came from out-of-state
sources, including the federal government, through Medicare and Medicaid), Michigan State
Medical Society, at 250 (payments from Medicare and Medicaid, as well as the Federal
Employees Health Benefits Program, held evidence of interstate commerce).

Dr. Grant, a member of NTSP’s Board and Chairman of its Finance Committee, testified
in his deposition that, like “the vast majority” of NTSP members, he accepts Medicare payments
from the federal government, and also accepts Medicaid as a “secondary” source of payments.*
CPF § 9. Dr. Grant’s testimony clearly shows the close interrelationship between private and
federal insurance:

A lot of people have two insurances. They’ll have — a husband
may be insured through one — Aetna, and then the wife is insured

# CX1177 (Grant, Dep. at 116-17); see also CX1178 (Hollander, Dep at 163);
CX1187 (McCallum, Dep. at 165-66); CX1199 (Vance, Dep. at 298).
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through Cigna [sic] or something. And so then if you see the

husband, his primary is Medicaid and the secondary is Cigna [sic].

Some people will have Medicaid as their secondary. They’1l have

Medicare as their primary and Medicaid as their secondary.
CX1177 (Grant, Dep. at 116-17); CPF § 9. Thus, the increasing of physician fees to private
health plans may result in some additional billing to the federally-funded Medicare and Medicaid
programs.” This close link between federal and private health insurance (including private

health insurance provided by national firms such as Aetna) clearly shows that the payments to

health plans under contracts negotiated by NTSP are not strictly local in operation and effect.

c. NTSP Member Physicians Provide Medical Services to Patients from

Outside the State of Texas

Individual member physicians of NTSP also treat patients from outside Texas. CPF 9.
See, e.g., CX1187 (McCallum, Dep. at 167-68); CX1199 (Vance, Dep. at 297). This is one of
the factors that courts have cited in finding that the conduct of health care providers falls within
the jurisdiction of the antitrust laws. See, e.g., Olsanen v. Page Memorial Hospital, 945 F.2d
696, 702 n.1, (4" Cir. 1991), Miller v. Indiana Hospital, 843 F.2d 139, 143 n.5 (3" Cir. 1988),
cert.‘ denied, 488 U.S. 870 (1988). Further, NTSP member physicians sometimes seek to recruit

physicians from outside Texas to join their own practices. See CX1199 (Vance, Dep. at 298).

2 Though state-operated, a state’s Medicaid program receives federal as well as

state money.
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Thus, the joint negotiation of physician fees by NTSP may affect the interstate movement of

doctors from one market to another.

d. Both NTSP and its Member Physicians Make Substantial Purchases

from Vendors Located QOutside the State of Texas

In its answers to Complaint Counsel’s Second Set of Interrogatories, NTSP provided a
table showing its out-of-state vendor expenses from January 1, 1999 to December 22, 2003.%
This data shows numerous purchases from outside of Texas, representing total expenditures of

$1,047,820. For example, major vendors included the following:

Vendor Purpose Location Payments
Aperture Credentialing Consulting Louisville, KY  $33,260
AT&T Telephone Omaha, NE 14,572
Avaya Financial Services Equipment rental Chicago, IL 18,099
Banco Popular Supplies, etc Baltimore, MD 22,995
Corporate Express Supplies Chicago, IL 27,700
Executive Risk E&O insurance Stmsbury, CT 13,543
Federal Express Delivery Memphis, TN 3,690
Intl. Assoc. Of Administrative Profession  Dues, expenses Kansas City, MO 3,886
Kelly Services, Inc. Contract labor Chicago, IL 19,934
Lucent Technologies Equipment Chicago, IL 19,934

40 CX1203. See also CX1195 (Van Wagner, Dep. at 77 et seq.)
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McPhee & Associates Stop loss insurance  Lacanada, CA 457,373

Millman & Robertson Consulting Seattle, WA 38,611
Nextel Communications Telephone Los Angeles, CA 4,499
PBCC Equipment Louisville, KY 13,211
Principal Financial Group Health/life insurance Des Moines, IA 59,851
Standard Insurance Company Health/life insurance Portland, OR 36,155
The Hartford Workman’s comp.  Hartford, CT 5,404
Transamerica Occidendal Life Health/life insurance Atlanta, GA 17,907
UPAC D&O insurance Kansas City, MO 66,197
Watson Wyatt Dues&subscriptions  Atlanta, GA 13,114
Xerox Equipment Chicago, IL 46,940

This uncontroverted evidence shows that the Respondent made substantial purchases -
from out-of-state vendors, including supplies, insurance, consulting fees, and dues for out-of-
state organizations. Such evidence is sufficient to establish antitrust jurisdiction. McLain v. Real
Estate Bd. Of New Orleans, 444 U.S., 232, 245-46 (1980), Hospital Building Co., at 744. For
example, in Hospital Building Co., at 741, the Supreme Court noted that hospital spending of
$112,000 in one year on purchases from out-of-state sellers satisfied the Sherman Act’s
“commerce” requirement.

The member physicians of NTSP likewise make purchases or use equipment
manufactured or sold outside of Texas. For example, Dr. Jack McCallum, a neurosurgeon who

has served as a Board member and Vice President of NTSP, testified in his deposition that he
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prescribes diagnostic procedures that use equipment (such as CT and MRI scanners) made by
General Electric, Siemens, and other non-Texas manufacturers. He also testified that he uses
out-of-state malpractice insurers. CX1187 (McCallum, Dep. at 162-66). Likewise, Dr. Grant,
also a Board member, testified in his deposition that he recently purchased a piece of X-ray
equipment costing $170,000, made by Siemens, a German company. CX1177 (Grant, Dep. at
115-16). See also CX1199 (Vance, Dep. at 299-300) (purchases or lease of medical equipment
from General Electric and Hewlett Packard). Dr. Vance, a former President of NTSP, also
testified that he obtains malpractice insurance from a carrier located outside Texas. CX1199

(Vance, Dep. at 300-01).

E. NTSP Defenses Are Not Supported by Reliable Evidence

1. NTSP Has Created Minimal if Any Efficiencies in its Non-Risk Sharing

Practices, and its Price-fixing Was Not Ancillary to Alleged Efficiencies

NTSP claims to have implemented many programs and procedures that have improved
the quality and overall cost of medical care in its risk-sharing practices. CPF 4 70. However,
half of NTSP’s physicians do not participate in risk-sharing contracts at all, and practically all of
NTSP’s contracts are non-risk fee-for-service contracts. CPF § 78. Currently, NTSP has only
one risk-sharing contract covering fewer than 32,000 lives—a contract not at issue in this

suit—while it has approximately 20 fee-for-service contracts covering vastly more lives. CPF
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957. Not surprisingly NTSP claims that efficiencies in risk-sharing practices have “spilled-over”
into non-risk sharing practices. CPF 9 4, 18.

There is no evidence that this spillover has occurred, nor is there any economic or other
learning that would suggest spillover from a group of risk-sharing physicians to other physicians
who do not share risk. As expert witnesses for Complaint Counsel Dr. Harry Edward Frech and
Dr. Lawrence Peter Casalino testified, physicians who share risk and learn techniques to control
costs and improve quality under risk contracts may individually apply these techniques to
patients they treat under non-risk contracts, thereby, providing patients under non-risk contracts
with “spillover” benefits. But NTSP physicians who do not participate in NTSP’s shared risk
contracts—-roughly half of the members—are unlikely to learn techniques under these contracts to
control costs and to improve quality, and therefore are unlikely to apply these efficiency-
enhancing techniques to their patients. CPF 9 423, 428.

NTSP physicians have not integrated financially through NTSP. For the non-risk
contracts challenged here, NTSP’s members do not share the risk of financial loss. Non-risk

contracts involve straight fee-for-service reimbursement, and therefore no risk.*! Indeed, NTSP

4 The primary method for sharing risk is for physicians to participate in “risk

contracts” where the risk sharing involves accepting payment by capitation for the IPA as a
whole. Capitation is a method of payment for medical care under which the capitated entity is
paid a fixed amount (usually on a monthly basis) for each patient for whose care the entity is
responsible, regardless of the actual number or nature of services provided to the patient. When
physicians share capitated risk (the risk that the services provided will outstrip the capitation fees
paid), through an IPA for example, that creates interdependence among physicians and provides
incentives for the doctors to deliver services efficiently. Where individual physicians (or
individual integrated physician practices) take but do not share capitated risk, no such
interdependence or mutual incentives for efficient care delivery are created. Capitation stands in
contrast to the more traditional “fee-for-service” practice of medicine, under which physicians
are paid for the actual services they give a patient (and thus bear no risk). See CPF 9 32-49.
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does not even claim any degree of financial integration from its non-risk contracts. Respondent
has not proffered any reliable evidence to demonstrate that NTSP’s non-risk physicians perform
better than non-NTSP physicians with regard to higher quality and lower overall costs and
utilization. NTSP’s efficiencies claims were presented to health plans in the past to support its
demand for higher-than-market prices. The health plans Aetna and CIGNA, testified that they
did not believe—and did not experience—any efficiencies derived from NTSP’s non-risk network
that spilled over from the risk sharing arrangements. CIGNA has never paid anything to NTSP
for meeting CIGNA’s quality service incentives in the contract, CPF 9292, and Aetna, despite its
belief that it was “critical” to its own operations to determine if NTSP’s efficiency claims were
valid, found no support for these claims. CPF §396-399, 409, 424.

As testified by Dr. Casalino, NTSP lacks a basic component to establish and measure any
degree of efficiency in its non-risk business—patients’ data. CPF  424. Moreover, although, as
Dr. Casalino testified, IPAs can implement some organized processes to improve quality for
patients under non-risk contracts, NTSP has taken no action as an IPA to organize processes for
the purpose of improving quality of care for patients under its non-risk contracts. CPF 9 423.
Further, Dr. Casalino testified that the limited information provided by NTSP, upon which it
bases its efficiency argument, is not a reliable basis for reaching a conclusion on this issue. CPF
1 462.

Faced with a total dearth of evidence necessary to meet its evidentiary burden,
Respondent relies on general concepts of group teamwork and communication to support the
proposition that its non-risk sharing physicians have benefitted from NTSP’s risk-sharing

practices. Respondent asserts that, to maintain “continuity of the team,” CPF 4 442; Maness,
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Tr. 2121, it must negotiate a fee that will attract a substantial number, or critical mass, of
physicians. NTSP, however, offers no evidence or analysis to support the proposition that a
certain number or type of NTSP physicians actually comes together to form such a critical mass.
Nor does Respondent offer any guidance for determining the nature or structure of such a critical
mass of physicians. In fact, the number and identity of NTSP physicians who participate in each
non-risk contract varies markedly®.

NTSP does not even have the ‘right team’ to support its team theory. As the expert
witnesses testified, NTSP’s goal of enhanced teamwork among its physicians is hindered by poor
attendance of its physicians at divisional and general meetings and the lack of certain core
specialties, forcing NTSP patients to seek physicians outside NTSP. CPF 249. Dr. Casalino
concluded that NTSP teamwork was not sufficient to improve quality, even in NTSP’s shared
risk contracts, let alone its non-risk contracts. CPF 4 429.

Ironically, economics teaches that NTSP’s joint negotiations and price-fixing creates
inefficiency in the market, rather than efficiency. As Dr. Frech testified, the negative effect of
NTSP’s price-fixing is not limited to the direct effect of imposing higher prices on consumers, as
discussed above, but also makes non-risk contracts artificially attractive to physicians. CPF
418.

In sum, Respondent cannot show that non-risk sharing physicians, and more importantly,
their patients, have realized any efficiencies as a result of NTSP’s organizational structure or
programs. Moreover,.as Dr. Frech testified, and supported by Dr. Deas’ testimony, even

assuming arguendo that NTSP’s conduct results in some efficiencies, these alleged efficiencies

2 RX13.
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are simply unrelated to NTSP physicians’ joint setting of medical service fees, CPF § 418, the
evidence simply does not support the argument that NTSP’s anticompetitive conduct was
ancillary to the production of efficiencies in its non-risk business.

As further discussed below, even if Your Honor were not to summarily condemn NTSP’s
conduct as per se illegal, because the described conduct is “inherently suspect,” as defined In the
Matter of Polygram Holding, Inc., at 35, the Respondent has the burden of showing plausible and
cognizable procompetitive effects. Id. at 30, 33. The Respondent has failed to show credible
evidence of plausible and valid efficiencies in its non-risk contract. Furthermore, the Respondent
did not show that the price-fixing was reasonably necessary to create those alleged efficiencies,
as required in Polygram Holding, Inc., at 47-48. See also Broadcast Music, Inc. v. CBS, at 9;
NCAA v. Board of Regents, at 98-103, Hence, NTSP’s price-fixing conduct should be

condemned.

2. Health Plans Must Have Access to Fort Worth Physicians to Serve Fort

‘Worth-based Clients

As the evidence shows, health plans need primary care physicians and specialists from the
Fort Worth area to market their plans in Fort Worth, and they would not substitute physicians
whose services are available in other areas such as Dallas County or the Mid-Cities area to avoid
a small but significant Fort Worth area price increase. CPF Y 82, 90. Employers and consumers
in Fort Worth require that their health plans offer a broad array of physician services in Forth

Worth because they do not want covered persons to have to travel outside of that area on
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