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Pre-Statement

There are 479 proposed Finding of Fact. NTSP hastried to respond to each proposed finding
by subpart. In the event NTSP hasfailed to respond to a particular subpart, the missing response
should be taken as denying the proposed finding. 1n the event the response to a subpart or proposed
finding differs from the pogition taken by NTSP in its pod-trid briefing, generdly the pogtion taken in
the brief governs.

l. I ntroduction

1. The Federal Trade Commission’s complaint in this matter charges that North Texas Speciaty
Physcians ("NTSP"), an association of Fort Worth area physicians, has engaged in conduct that
violates Section 5 of the Federal Trade Commission Act, 15 U.S.C. §45. See (Complaint of the
Federd Trade Commission, “Complaint”).

Response to Finding No. 1: Admit Complaint so dleges, but deny relevance to disposition

of theissues.

2. The Complaint aleges a horizontal agreement by and through NTSP to set the prices paid by
hedlth plans and other payors for the services of NTSP participating physicians. See (Complaint).

Response to Finding No. 2. Admit Complaint so dleges, but deny relevance to disposition

of theissues.

3. A preponderance of the evidence, the relevant standard here, establishes that NTSP has acted
in and as an unreasonable restraint of trade as dleged in the Complaint.

Response to Finding No. 3: Thisisalegd assertion, not a proper statement of fact. This

statement of fact is aso unsupported by any citationsto evidence. Further, NTSP deniesthat the
evidence established the dlegations of the complaint and addresses this argument in its Post-Trid

Briefing. See North Texas Specidty Physicians Post-Trid Brief and Post-Trid Reply Brief.



4, NTSP restrains trade among its member physicians by acting as a coordinator/agent for
physician price-fixing. In the first instance, its contractua relaions with its physicians establish

rights and forbearances that limit competition between the NTSP collective and member physicians.
See findings 97-104. Second, NTSP and its member physi cians establish consensus minimum prices
for usein negotiating fee-for-service contracts with hedth plans. See findings 105-124. NTSP then
explicitly uses these fixed minimum prices in its negotiations with hedth plans. See findings 125-128.
And finaly, NTSP adopts various anticompetitive practices to reduce the risk that hedth planswill be
able practicably to contract around NTSP, thereby bolstering NTSP s collective bargaining power. See
findings 129-142.

Response to Finding No. 4: Thisisalegd assertion, not a proper statement of fact. This

statement is aso supported solely by other proposed findings that NTSP denies. Further, NTSP denies
that the evidence establishes any of these legd assertions and addresses these argumentsin its Post-
Trid Briefing. See North Texas Specidty Physicians Pogt-Trid Brief and Post-Trid Reply Brief.

Deny characterization of NTSP s participating physicians as“members.” See Response to Finding No.
8.

5. As economic theory would dictate, and as severd hedth plan witnesses have attested, the

effect of NTSP s actions for and with its physiciansisto raise prices of fee-for-service medicine. This
price-fixing conduct is not ancillary to any efficient integration anong NTSP s fee-for-service

phydcians. Seefindings 258-292; 320-394; 226-257.

Response to Finding No. 5: Thisisalega and economic assertion, not a proper proposed

finding. This statement is aso supported soldly by other proposed findings that NTSP denies.  Further,
NTSP denies that the evidence and economic theory establish any of these legd assertions and
addresses these argumentsin its Post-Trid Briefing. See North Texas Specidty Physicians Post-Trid

Brief and Pogt-Trid Reply Brief.

. Juridiction and Related Matters



A. NTSP isMade Up of Member Physicians

6. NTSP was formed in 1995 and operated by physicians to facilitate the physicians contracting
with health plans and other payors for the provison of medica servicesfor afee. (CX0350 at 1 (NTSP
was formed in an attempt to provide a*“ seet at the table of medicd business’); CX1196 (Van Wagner,
08.29.03 Dep. a 12) (“We obvioudy have an objective to affiliate and do contracts, do contracting
with other area HM Os and PPOs.”); CX1182 (Johnson, Dep. at 10-11); CX0311 at 5, 8-10, 14-15;
CX0275 at 30-31).

Response to Finding No. 6: Deny because it mischaracterizes NTSP' s purpose.

(CX0275.004 (“The purpose of [NTSP] isto further any and all purposes permitted under Section
5.01 of the Texas Medica Practice Act and is organized exclusively for charitable, scientific, and
educationa purposes”)). Furthermore, thisfinding is mideading because it does not differentiate
between risk and non-risk contracting activities. NTSP was formed to dlow a

group of specidist physiciansto accept economic risk on medica contracts and participate in the
medical decision-making process. It has since broadened to include, as a secondary activity, non-risk

contracting. (Vance, Tr. 587-88; Wilensky, Tr. 2158-59).

7. NTSP isa corporation, and is controlled by and carries on business for the pecuniary benefit of
its participating physicians, (CX0275 at 7 (each NTSP Board Member must at al times be aphysician
actively engaged in the practice of medicine); CX0275 at 30-31 (NTSP shdl use best efforts to market
itsdlf and its Participating Physicians to payors and to solicit payor offersfor the provison of Covered
Services by Participating Physicians); CX0310 at 1 (dating that NTSP physician’s ability to negotiate
“subgtantialy improved” by NTSP; noting NTSP s discussions with payors “ should lead to contracts
that are more favorable than we would be able to achieve individualy or through other contracting
entities’); CX0195 (“NTSP wishes to avoid having its members experience a Florida fee-for-service
meltdown); CX0159 (noting contractud issues addressed by NTSP include “ maintaining minimum
reimbursement standards for its member physcians’).

Responseto Finding No. 7: Thisisalegal assertion, not a proper proposed finding. NTSP

addresses the legdl argumentsiin its pod-trid briefing. See North Texas Specidty Physicians Post-



Trid Brief and Post-Trid Reply Brief. Further, NTSP denies this Satement as unsupported by the
evidence cited. NTSP s Board members must be practicing physicians because thisis required by
Texaslaw. See Responseto Finding No. 59. The citeto NTSP' s by-laws goes to the
“Responsihilitiesof NTSP,” not NTSP s purpose. NTSP s purposeis st forth in the first section of
NTSP s by-laws. (CX0275.004 (“The purpose of [NTSP] isto further any and al purposes permitted
under Section 5.01 of the Texas Medica Practice Act and is organized exclusively for charitable,
scientific, and educationa purposes.”)). CX 310 is quoted accurately, but makes no mention of
pecuniary benefits to physcians. NTSP deniesthat itisa*corporation” under the FTC' s definition.
Deny characterization of NTSP s participating physcians as“members.” See Response to Finding No.
8.

8. NTSP s paticipating physicians are “members’ of NTSP. (Van Wagner, Tr. 1492 (NTSP
often refersto its physicians as members); see e.g. CX 1178 (Hollander, Dep. at 21-24, 34) (NTSP
physicians attend generd “ membership” meetings, pay dues and elect NTSP s Board); see, e.g.,
Vance, Tr. 592, 595-596, 615-616; Deas, Tr. 2527-2528; C0276; CX0319; CX0321; CX0945

(referring to NTSP physicians as members))

Responseto Finding No. 8: Thisisalega assertion, not a proper proposed finding. Further,

NTSP denies this statement as unsupported by the evidence cited. NTSP isamemberless
organization. (Van Wagner, Tr. 490; RX 1675; RX 1676 (articles of incorporation)). Infact, NTSP's
bylaws state that NTSP has no members —* Section 2.1: No Members. Physicians contracting to
perform services for or on behdf of the corporation shdl be Participating Physiciansonly.” (CX
275.005). NTSP and its participating physician’s colloquia use of the word “members’ does not

edtablish that NTSP has “members’ aslegdly defined inthe FTC Act. Van Wagner’ s cited testimony



actudly states that NTSP does not consder their participating physicians to be “members’ as defined
by the 501(a) charter. (Van Wagner, Tr. 1492-93). NTSP addresses the lega arguments concerning
the legd definition of "member” in its pogt-trid briefing. See North Texas Specidty Physcians Post-

Trid Brief and Pogt-Trid Reply Brief.

B. NTSPisEngaged in, and its Acts and Practices Affect, I nter state Commer ce

0. NTSP affects and does business in interstate commerce. (CX1187 (McCalum, Dep. a 162-
168); CX1199 (Vance, Dep. at 297, 300-301) (NTSP members provide medical servicesto patients
from outside the state of Texas, and purchase md practice insurance from out-of-state carriers.);
CX1195 (Van Wagner, 01.20.04 Dep. at 77); CX 1187 (McCallum, Dep. at 162-166); CX1177
(Grant, Dep. at 115-116); CX1199 (Vance, Dep. at 299-301) (NTSP and its members make
substantial purchases from vendors located outside the state of Texas.)). NTSP members also accept
payments from the United States Government through the nationwide Medicare and Medicad
programs. (CX1177 (Grant, Dep. at 116-117); CX1178 (Hollander, Dep. a 163); CX1187
(McCdlum, Dep. a 165-166); CX1199 (Vance, Dep. a 298) (NTSP member physicians recruit
physicians from outsde of Texasto join their own practices)).

Response to Finding No. 9: Thisisalegd assertion, not a proper proposed finding. Further,

deny. The chalenged conduct of NTSP is not busnessin interstate commerce and does not affect
interstate commerce. NTSP s non-risk contracts and refusals to deal aso do not related to the
evidence cited. Deny that conduct of physiciansis attributable to NTSP. See North Texas Specidty
Physcians Pogt-Trid Brief at 36-38. Deny to extent the proposed finding uses the term "member”
differently than NTSP switnessestetified. The term "member” has various meanings, both colloquid
and legd, and any proposed finding should define that term cong stent with the testimony given. See
Response to Finding No. 8.

10. NTSP s contracting practices have an effect on nationa and out-of-state costs of hedth care.
(Roberts, Tr. 474; Quirk, Tr. 248; Grizzle, Tr. 667, 715) (NTSP has business relationships with Aetna,



CIGNA and United, national health plans with out-of-state headquarters); (Roberts, Tr. 476; Quirk,
Tr. 253-254; Grizzle, Tr. 681-682) (These hedth plans dl provide health coverage to multi-state
employers, including those with sgnificant number of covered livesin the Fort Worth area); see e.g.,
CX1063 (listing United Hedlthcare s national customers); (Roberts, Tr. 476-477; Quirk, Tr. 253-254;
Grizzle, Tr. 681-682) (The cogts these hedlth plansincur in the Fort Worth area affect their pricing of
hedlth coverage out-of-gtate nationdly).

Response to Finding No. 10: Deny. NTSP's contracting practices do not affect nationa and

out-of-state costs of health care. See Response to Finding No. 9; see also North Texas Specialty
Physcians Podt-Triad Brief at 36-38. Deny aso as unsupported by sufficient evidence. The fact that
Aetna s headquarters are located in Connecticut does not demondtrate that NTSP s activities have an
effect on nationd hedthcare costs. (Roberts, Tr. 474). The same is true with respect to the United
Hedthcare s headquarters and Cigna s heedquarters. (Quirk, Tr. 248; Grizzle, Tr. 667, 715). Findly,
the United HedthCare' s nationd customer list cited does not prove NTSP s activities effect interstate
commerce. The document contains 99% Texas employers (only two employers on the list are outsde
of Texas), and many of the employersliged are Texas municipdities, which typicaly do not employ

people outside of Texas. (CX1063).

[11.  Background: Expert and Other Testimony on the Health Care Industry, NTSP, and
Health Carein Fort Worth

A. Expert Testimony
11. Expert andyss and vauable ingght into the hedlth care industry and economics was provided
by Dr. Lawrence Peter Casalino and Dr. H.E. Frech. (Frech, Tr. 1261-1453; Casdlino, Tr. 2779-
2950).

Responseto Finding No. 11: Thisalegd assertion, not a proper proposed finding. Further,

NTSP denies as unsupported by the evidence cited, which is the entire testimony of Drs. Casdino and



Frech. Dr. Frech offered no opinion on the relevant market and did not perform any concentration
ratios and andysis or any entry analyss. (Frech, Tr. 1393-94). Dr. Frech did not look at elasticity and
subgtitution in the market. (Frech, Tr. 1436). Dr. Frech did not study which physician specidties
would share a product market. (Frech, Tr. 1424-25). Dr. Frech did not look at any cost data for
North Texas, did no andyss of cost increases, never considered totd medical expense, and never
looked at physician utilization. (Frech, Tr. 1416-17, 1421). Dr. Frech did not compare NTSP s rates
to the rates of other IPAs. (Frech, Tr. 1440, 1448). Infact, Dr. Frech did not review any data
beyond looking at the report of Respondent’ s expert, Dr. Maness. (Frech, Tr. 1358-59, 1414-15).
Dr. Frech had no opinion on the comparative data presented by NTSP. (Frech, Tr. 1357-62). Dr.
Frech did not attend any NTSP meetings, did not study how much of physician revenue was related to
contractsinvolving NTSP, and did not have a specific understlanding of what payor offers were
covered by NTSP s Physician Participation Agreement. (Frech, Tr. 1412, 1432-33, 1366-67). Dr.
Frech looked at only alimited sample of payor contracts and formulated his opinion without looking at
payor testimony, athough he has seen that testimony now. (Frech, Tr. 1388-89, 1357). Dr. Casdino
has no experience in the Texas hedthcare market (Casalino, Tr. 2881-83). Dr. Casdino’sresearch
and knowledge apply solely to the distinctive hedthcare market in Cdiforniaand are therefore irrdlevant
to NTSP s activities. (Casdino, Tr. 2881-83). Dr. Casalino isnot an economist, and he admits that he
is not an expert in analyzing quantitative data. (Casdino, Tr. 2879; 2884-86). Therefore Drs. Frech
and Casdlino did not provide expert andysis and vauable ingght into the hedth care industry or

economics relevant to this proceeding.



12. Dr. H. E. Frechisaprofessor of Economics at the University of Cdifornia, Santa Barbara. He
isaso an adjunct professor at Sciences Politique De Paris, an adjunct scholar a the American
Enterprise Indtitute, and an affiliate of the Law and Economics Consulting Group. (Frech, Tr. 1261-
1262).

Response to Finding No. 12: Admit, but deny relevance to NTSP s activities or the

disposition of theissuesin this proceeding. See Responses to Findings Nos. 11-17.

13.  Asaprofessor a University of Caifornia, Santa Barbara, Dr. Frech teaches and conducts
research relating to the application of the principles of industrid organization to the hedth care industry.
(Frech, Tr. 1263-1264) Dr. Frech has published numerous articles relating to the industrial
organization of hedth carein peer-reviewed journas, and is the author of Competition and Monopoly
in Hedth Care. (Frech, Tr. 1264-1275, Frech, Tr. 1276 (Dr. Frech hastestified as an expert in
previous health care antitrust cases, for both plaintiffs and defendants.)).

Response to Finding No. 13: Admit, but deny relevance to NTSP s activities or the

disposition of theissuesin this proceeding. See Responsesto Findings Nos. 11-17.

14. Dr. Frech’ stestimony has explained why economic principles predict that the practices of
NTSP and its member physicians are likely to produce anticompetitive effects, including higher prices
for medicd care. (Seefindings 103, 104, 114, 116, 119, 122-124, 137, 140, 423, 477, 478).

Responseto Finding No. 14: Thisisalega assartion, not a proper proposed finding.

Further, NTSP denies this statement. This statement is aso supported solely by proposed findings that
NTSP denies. Dr. Frech’s testimony and the other evidence does not support this statement. See
NTSP s Responses to Findings Nos. 11, 103-04, 114, 116, 119, 122-24, 137, 140, 423, 477-78.
NTSP addresses the relevant legd argumentsiin its podt-trid briefing. See North Texas Speciaty
Physcians Pogt-Trid Brief and Post-Trid Reply Brief. Deny to extent the proposed finding uses the

term”"member” differently than NTSP switnesses tedtified to. The term "member” has various



meanings, both colloquid and legd, and any proposed finding should define that term consistent with

the testimony given. See Response to Finding No. 8.

15. In addition, Dr. Frech explained that their practices have, in fact, produced such effects. (See
findings 103, 104, 114, 116, 121, 122, 140, 142).

Response to Finding No. 15: Thisisalegd assertion, not a proper proposed finding.

Further, NTSP denies this statement. This statement is adso supported soldly by proposed findings that
NTSP denies. Dr. Frech’'s testimony and the other evidence does not support this statement. See
NTSP s Responses to Findings Nos. 11, 103-04, 114, 116, 121-22, 140, 142. NTSP addressesthe
rdlevant legd argumentsin its podt-trid briefing. See North Texas Specidty Physicians Post-Trid Brief
and Post-Tria Reply Brief.

16. In hisandysis of NTSP, Dr. Frech has focused on the competitive implications of NTSP's
contracting behavior. To formulate his andys's, Dr. Frech has reviewed substantidly dl transcripts,
court filings, countless documents produced by NTSP and third parties, and interviewed severa hedth
plans and Fort Worth employers. (Frech, Tr. 1276-1278; 1395). Dr. Frech used his standard
research methodologies in his andysis of NTSP, except to the extent that litigation gives greater
documentary access than academic research. (Frech, Tr. 1278-1279).

Response to Finding No. 16: Deny first and third sentences. See NTSP s Responseto

Finding No. 11. Deny second sentence as overbroad and incomplete. Dr. Frech did not review
“subgtantidly dl transcripts’ to formulate his analyss because Dr. Frech had not reviewed the payors
deposition transcripts, taken under oath, at the time he conducted his andyss. (Frech, Tr. 1357).

Moreover, the term “countless’ is vague and unquantifiable.



17. Dr. Frech’s experience, the congderable breadth of inquiry he undertook prior to formulating
his opinion, the darity of his andys's, and the conastency of his findings with the documentary record
here, dl indicate that Professor Frech’s opinions in this matter are entitled to substantial weight.

Response to Finding No. 17: Deny. Thisisalegd assertion, not a proposed finding.

Further, this statement is unsupported by any citationsto evidence. Dr. Frech did not review the
payors deposition transcripts, taken under oath, a the time he conducted his andyss. (Frech, Tr.
1357). NTSP addressesthe rdlevant legd argumentsin its post-trid briefing. See North Texas
Specidty Physicians Pogt-Trid Brief and Post-Trid Reply Brief. However, many of Dr. Frech's
admissons are entitled to great weight. See, e.g., Responses to Findings Nos. 103, 104, 119, 136,
144,

18. Dr. Lawrence Peter Casdlino is an assstant professor in the Department of Health Studies at
the University of Chicago Medica School. He has held this position since 2000. (CX1150 at 33;

Casdlino, Tr. 2779).

Responseto Finding No. 18:  Admit, but deny rdlevance to NTSP s activities or the

disposition of issuesin this proceeding. See Responses to Findings Nos. 11, 19-23.

19. Dr. Casdino obtained aB.A. degree in Philosophy from Boston College in 1970; aM.D.
degree from the Univeraty of Cdifornia, San Francisco in 1979; a Masters degree in Public Hedth
from the University of Cdifornia, Berkeley in 1992; and a Ph.D. degree in Hedlth Service Research
from the University of Cdifornia, Berkdley in 1997. His specidty areafor his Ph.D. was organizationd
sociology and his dissertation researched how medical groups and 1PAs affect the quality and cost of
physician services. (CX1150 at 33; Casdino, Tr. 2779-2780).

Response to Finding No. 19:  Admit, but deny relevance to NTSP s activities or the

disposition of issuesin this proceeding.

20. Dr. Casdino practiced medicine privatey for about 20 years as afamily practice physcian.
During thistime, Dr. Casdino had some respongbilities for managing his own medicd group of five to

10



nine physicians and served on the board of directors of one of the IPAs in which his medica group
participated. (CX1150 at 42; Casdlino, Tr. 2781-2785).

Responseto Finding No. 20:  Admit, but deny asincomplete and asto rdlevanceto NTSP's

activities or the digposition of issuesin this proceeding. For example, Dr. Casdino has limited
experience with payors and IPAs. (Casalino, Tr. 2784, 2893, 2881-83). Likewise, he hasno
experience in the Texas hedthcare market (Casdlino, Tr. 2881-83). Dr. Casdlino’s research and
knowledge apply solely to the didtinctive hedthcare market in Cdiforniaand are therefore irrdlevant to
NTSP sactivities. (Casdlino, Tr. 2881-83).

21.  Asaprofessor a the University of Chicago, Dr. Casalino teaches and conducts research
relating to how the various forms of physician organizations affect the quality and cost of physician
sarvices. Theresearch is nationd in scope and is published in peer-reviewed journds. (CX1150 at

34-37; Casalino, Tr. 2785-89; 2941-42).

Responseto Finding No. 21:  Admit, but deny asincomplete and asto rdlevanceto NTSP's

activities or the digpogtion of issuesin this proceeding. See Response to Finding No. 20. Additiondly,
Dr. Casdino admits that he has *not analyzed the numbers or generated any new andyses’ reativeto
this case because “that is not [Dr. Casalino’s] area of expertise.” (Casdlino, Tr. 2885-86) See also
NTSP Response to Finding No. 20.

22. In the course of his research, Dr. Casdino evauates quantitative andyses of the cost and
quality of physician services. Although he does not persondly perform the technical datistica
adjustments required to make comparisons of costs and quality between different patient

populations, heis very familiar with the demographic parameters of these adjustments. (CX1150 at
34-37; Casalino, Tr. 2821-2825).

Response to Finding No. 22: Deny. Dr. Casdino isnot an economist. (Casalino, Tr.

2879). Dr. Casdino admitsthat he does not anadyze numbers or generate analyses because heis not

11



an expert in running data. (Casdlino, Tr. 2885-86). Furthermore, because Dr. Casdino is not qudified
to make population adjustments, his “familiarity with the demographic parameters’ isirrdevant to any
determination he makes regarding NTSP s activities. (Casalino, Tr. 2884 (“1 am absolutely not an
expert a the technica aspects of making populaion adjustments’)). Findly, what limited expertise he
possesses in evauating the cost and qudity of physician servicesis not gpplicable to the Texas market

in which NTSP operates. (Casalino, Tr. 2879-80; 2881-82).

23. In hisandysis of NTSP, Dr. Casdino has focused on NTSP s objectives of clinicd integration,
quality improvement, and cost control, as well as the necessity of NTSP negotiating collectively with
hedlth plans to achieve these objectives. To complete hisandys's, Dr. Casalino has reviewed
documents produced by NTSP and third parties; conducted e ectronic searches through these
documents; and read deposition transcripts, expert reports, and tria transcripts. (Casdino, Tr. 2790-
2791). Dr. Casdino used his standard research methodologies in his andysis of NTSP, except to the
extent that litigation gives more documentary access than does academic research. (Casalino, Tr.
2791).

Response to Finding No. 23: Deny asincomplete. Dr. Casaino has never observed

NTSP sor any North Texas payor’s contracting patterns nor has he inquired as to which payor
contracts NTSP s participating physicians enter. (Casalino, Tr. 2879-80 (Dr. Casdino testifies that
such information is outsde the scope of hisreport)). Dr. Casaino has never been to an NTSP mesting.
(Casdino, Tr. 2897). Although Dr. Casdino testified that he reviewed documents and used his
standard research methodol ogies, he admits that he has not andlyzed any numbers or generated any

new analyses based on the information he reviewed; therefore, his opinion is not quantifiable.

B. Organization of and Contracting By Physician Practices

12



24. Physicians often organize their practices into medica groups, which operate as single integrated
entities having a single CEO, office manager and saff, and balance sheet. Physicians practicing through
amedicd group may be owners or employees of the group. (Casalino, Tr. 2795-96).

Responseto Finding No. 24: Admit.

25. Physicians and medica groups often contract with hedth plansin order to increase the volume
of patients available to them. (Frech, Tr. 1288-1289).

Response to Finding No. 25: Admit.

26.  Competing physicians and medica groups sometimes enter into arrangements with one another
to form independent practice associations, known as IPAs. |PAs are looser combinations of medical
groups formed for the purpose of negotiating contracts with managed care hedth plans. (Casdino, Tr.
2796; Frech, Tr. 1292).

Response to Finding No. 26: Admit first sentence, but deny relevanceto NTSP. NTSP

was formed to enter into risk contracts and the participating physicians contracted with NTSP for that
purpose. See Response to Finding No. 6. Deny second sentence. NTSPisan IPA formed for the
purposes of furthering “any and all purposes permitted under Section 5.01 of the Texas Medica
Practice Act and is organized exclusively for charitable, scientific, and educationd purposes.”
(CX0275.004). NTSP does negotiate risk contracts with health plans, but NTSP does not negotiate
economic terms of non-risk contracts. See Response to Finding No. 53.

27. IPAs, including NTSP, lack direct authority to control the practices of their member physicians.
(Casdlino, Tr. 2799-2800).

Response to Finding No. 27: Deny. NTSP can and does contrdl its participating physicians

on risk contracts. Deny to extent the proposed finding uses the term”"member” differently than NTSP's

witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
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proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

28. Physicians and their contracting organizations, whether medica groups or IPAS, often reduce
prices to hedth plansin return for the increased patient volume resulting from a hedlth plan’s steering of

patients to physicians who participate in the hedlth plan’s network. (Frech, Tr. 1288-1289).

Response to Finding No. 28: Deny as unsupported by sufficient evidence and irrdevant to

NTSP s activities or the diposition of the issuesin this proceeding. Dr. Frech considered no cost data
in North Texas (Frech, Tr. 1421) and did not compare NTSP srates to the rates of other IPAS.
(Frech, Tr. 1440, 1448). And there is no cited testimony of physicians, physician groups, IPAS, or
hedlth plans to support this statement. NTSP has no authority to reduce prices on non-risk contracts.
See Response to Finding No. 60.  Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tedtified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

29. In generd, this form of competition benefits consumers by, among other things, leading to lower
prices. (Frech, Tr. 1289, 1291-1292).

Response to Finding No. 29: Deny as unsupported by sufficient evidence and irrdevant to

NTSP s activities or the disposition of theissuesin this proceeding. While this satement may be
generdly true, thereis no evidence to support now it applies to the North Texas area. See Response to
Finding No. 28. This statement aso ignores the concept of total medical expense. See Response to

Finding No. 11.
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30. Lower pricesfor physcian services may enable employers to offer hedlth care benefits or
increased hedlth care benefits to employees and may result in lower co-payments and deductibles
for employees and other covered persons. (Frech, Tr. 1291-1292).

Response to Finding No. 30: Admit as an abstract proposition, but deny as unsupported by

sufficient evidence concerning the digposition of the issuesin this proceeding. Thereisno cited
testimony of physicians, employers, or hedlth plans to support this satement. See Response to Finding
No. 28. The proposed finding aso ignores the concept of total medica expense.

3L Hedth plans, thereby, can assst consumers in obtaining competitive pricing for physician
sarvices aswdll asin the search for and sdection of physician providers. (Frech, Tr. 1281-1282).

Response to Finding No. 31: Admit as an abstract proposition, but deny as unsupported by

sufficient evidence concerning the disposition of the issuesin this proceeding. Thereisno cited
testimony of physicians, employers, or hedlth plans to support this satement. See Response to Finding

No. 28.

C. Health CareInsurance and Managed Care

32. Higtoricdly, most hedth care insurance coverage was indemnity insurance. The prevaence of
indemnity insurance skewed incentivesin such away that consumers often neither sought to reduce
price by seeking lower-priced providers nor quantity by seeking to avoid over-utilization. (Frech, Tr.
1282-1283).

Response to Finding No. 32: Admit.

33. Managed care was introduced to address these deficiencies and control the cost of hedth care
services through hedlth plan contracting with physicians, control of utilization, and management of care.
(Frech, Tr. 1282-1284, 1289).

Response to Finding No. 33: Admit.

15



34. One form of managed care is the Hedth Maintenance Organization (“HMQ”). HMOs
generdly feature smal provider panels, low co-payments for patients, broad administrative controls to
limit utilization, with no coverage for patients who choose providers outside the network. (Frech, Tr.
1283-1284).

Responseto Finding No. 34: Admit.

35. HMO contracts can involve avariety of physician compensation structures. In some ingtances,
participating physicians are paid a stated fee for each service rendered. This compensation structure is
referred to as fee-for-service. (Modey, Tr. 131-132).

Response to Finding No. 35: Admit.

36. Hedlth plans that contract with physicians on afee-for-service basis often do so based on a
stated percentage of the “Medicare RBRVS’ fee schedule, which provides reimbursement rates for a
large number of specific procedures. (Frech, Tr. 1286; Modey, Tr. 137; Grizzle, Tr. 692-693).

Response to Finding No. 36: Admit.

37.  TheMedicare RBRV S fee schedule refers to Medicare' s Resource Based Relative Vaue
Sysem (“RBRVS’), a system developed by the United States Centers for Medicare and Medicaid
Services to determine the amount to pay physicians for each service rendered to Medicare patients.
(CX1204; see Complaint).

Responseto Finding No. 37: Admit.

38. The RBRV S establishes weighted values for each medica procedure, such that the gpplication
of apercentage multiplier (such as 100% for Medicare itself), enables one to determine the fees for
thousands of different services amultaneoudy. (CX1204; Frech, Tr. 1286).

Responseto Finding No. 38: Admit.

39. Fee-for-service rembursement arrangements do not provide a physician with any incentive to
contral the utilization of or enhance cooperation with other physicians with whom the physician
competes. (Frech, Tr. 1345-1346).

Response to Finding No. 39: Deny. Fee-for-service reimbursement arrangements can

include risk provisons that provide physicians with incentives to control utilization and enhance

cooperation. NTSP has fee-for-service contracts that include such provisons. See Response to
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Finding No. 46. Further, Complaint Counsd admits that “ shifting financid risk to physcians dso can
be accomplished by paying a physician or physicians on afee-for-service bass, but withholding a part
of the payment....” See Complaint Counsal Proposed Finding No. 43.

40. In other instances, physicians participating in an HMO are paid (or share) a stated per patient,
per month fee, irrepective of the quantity of servicesrendered. Thisisreferred to as a capitation

agreement. (Frech, Tr. 1293; Modey, Tr. 131-132; Wilensky, Tr. 2177- 2178).

Response to Finding No. 40: Admit asagenera propostion.

41.  Capitation agreements shift the risk of overutilization of medical servicesto the capitated
physician or physicians. Physcians respond to capitation and other incentive systems by modifying their
utilization and other practice patterns asincented. (Frech, Tr. 1293-94; Casdino, Tr. 2811; Lovelady,
Tr. 2637-38).

Response to Finding No. 41: Admit as agenerd propogtion.

42.  When capitation is made to a physcian organization rather than to individua physicians, the
arrangement gives the physiciansin the organization the incentive to cooperate to control costs. (Frech,
Tr. 1294; Lovelady, Tr. 2637-38).

Responseto Finding No. 42: Admit.

43. Shifting financid risk to physcians dso can be accomplished by paying a physician or
physicians on afee-for-service basis, but withholding part of the payment unless the contracting
physicians meet or exceed certain utilization management gods. (Frech, Tr. 1294-1295; Modey, Tr.
132-133).

Response to Finding No. 43: Admit.

44.  To effectively encourage cooperation, collaboration, and interdependence among members of
an |PA, the sze of the withhold payable on the IPA’ s accomplishment of utilization management gods
must be in the range of 25 to 30% of the total fee-for-service reimbursement amount. (Frech, Tr.
1296-1297).

Response to Finding No. 44: Deny. Withholds are arisk arrangement, and other testimony

supports the idea that alesser percentage of withhold can effectively encourage cooperation,
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collaboration, and interdependence among members of an IPA. (Modey, Tr. 132-33; Frech, Tr.

1398; Van Wagner, Tr. 1605-06, 1608-11; Lovelady, Tr. 2641-43; Maness, Tr. 2055 (typica
withhold range is 5-15%)). Deny to extent the proposed finding uses the term”"member” differently than
NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and
any proposed finding should define that term congstent with the testimony given. See Response to
Finding No. 8.

45. A lesstightly controlled form of managed care is the Preferred Provider Organization (* PPO”).
Rdative to HMOs, PPOs generdly involve fewer administrative controls and higher patient co-
paymentsto limit utilization, but larger physician pandls and greater access to out-of-network

physicians, abeit at areduced rate of reimbursement. (Frech, Tr. 1283-1284).

Response to Finding No. 45: Admit asagenerd propostion.

46. PPOs contract with physicians under fee-for-service reimbursement arrangements (Modey, Tr.
137), which are by definition non-risk bearing. (CX1177 (Grant, Dep. at 78); CX1198 (Vance, Dep.
at 36)).

Response to Finding No. 46: Deny. Fee-for-service reimbursement arrangements can

include provisions for withholds, bonuses, and other pay-for-performance provisons that make the fee-
for-service reimbursement arrangement arisk contract. (Quirk, Tr. 255; Modey, Tr. 132-33, 206;
Frech, Tr. 1398-99; Van Wagner, Tr. 1605-06, 1608-11, 1758-59, 1761; Lovelady, Tr. 2641-44).
Further, Complaint Counsel admits that “ shifting financid risk to physicians dso can be accomplished
by paying a physician or physicians on afee-for-service bass, but withholding a part of the payment...
" See Complaint Counsel Proposed Finding No. 43.

47.  When prices for HMOs and PPOs are roughly comparable, consumers prefer PPOs because
they permit greater patient choice of physcians, through larger pands and the extenson of benefits
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outside of the network. (Modey, Tr. 133-134; Jagmin, Tr. 972).

Response to Finding No. 47: Deny asvague and irrdlevant. It is unclear whether Mr.

Modey' s testimony applies to employers or employees as the consumers or which prices are
comparable. The pricesfor HMOs and PPOs are not necessarily even roughly comparable, and the
price to patients can vary because of co-pays, etc. Dr. Jagmin’stestimony does not support this
Satement.

48.  When buying hedth coverage, employers look for networksthet include dl of the tertiary care
hospitdsin an area, mogt of the other hospitals within the area, and abroad sdection of physiciansin
the locae, including awide selection of specidists within each specidty. (Jagmin, Tr. 972, 1102-1103;

Quirk, Tr. 270-272, 275-276).

Response to Finding No. 48: Deny as unsupported by proper employer testimony and

vague as to the effect of differencesin totd medica expenses, qudity, and other factors.

49, Hedlth plans respond by trying to assemble and market apand of physicians that will satisfy
employers preferencesfor greater accessto awide array of conveniently located physcians, without
compromising the overall cost of care. (Quirk, Tr. 270-272; Jagmin, Tr. 972); see also findings 14,
156, 296.

Response to Finding No. 49: Deny as unsupported by proper employer testimony and

vague as to the effect of differencesin total medica expense, qudity, and other factors. NTSP has
aso denied the findings of fact cited in support.

D. NTSP
50. NTSPisan IPA located in Fort Worth, Texas. It is organized as a non-profit corporation under
the laws of the State of Texas. (Van Wagner Tr. 1297, 1489-1491; CX1196 (Van Wagner, 08.29.03
Dep. at 8)).

Responseto Finding No. 50: Admit.
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51. NTSP has gpproximately 600 participating physicians, of whom about 130 are primary care
physicians (the remainder being specidists of various kinds). (CX1196 (Van Wagner, 08.29.03 Dep.
at 12); CX1204).

Response to Finding No. 51: Deny. In 2003, NTSP had approximately 575

participating physicians. Currently, NTSP has only 480 physicians. (Van Wagner, Tr. 1510, 1518).

52.  Approximately 85-88% of NTSP' s member physicians are located in Tarrant County, with the
majority located in Fort Worth. (Van Wagner, Tr. 1471; CX1196 (Van Wagner, 08.29.03 Dep. at
15-16)).

Response to Finding No. 52:  Admit, but incomplete. NTSP has participating physciansin

eight counties in and around the Metroplex. (Van Wagner, Tr. 1469-70). Many of NTSP's
participating physicians and physician groups have more than one office, with some offices located
outside of Tarrant County. (Van Wagner, Tr. 1470; Lonergan, Tr. 2710). Further, Dr. Van Wagner's
cited depogition testimony indicates that her estimate of percentages takes into account physicians
located in Fort Worth and the Mid-Cities, which includes portions of Dalas County and Tarrant
County. Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses
tedtified to. Theterm "member” has various meanings, both colloquia and legd, and any proposed
finding should define that term congstent with the testimony given. See Response to Finding No. 8.

53. NTSP s primary purpose and actions are the negotiation of contracts, including fee
arrangements, with hedlth plans for and on behaf of its 600 member physicians. (CX0350 (NTSP was
darted “to provide a seet at the table of medica businessfor the individua physiciansin Fort Worth. . .
. NTSP through PPO and risk contracts, has provided a consstent premium fee-for-service
reimbursement to the members when compared with any other contracting source.”); CX1182

(Johnson, Dep. at 10-11); CX1196 (Van Wagner, 08.29.03 Dep. at 11, 12); CX0311 at 5, 8-10, 14-
15).

Response to Finding No. 53: Deny. NTSP's primary purpose is stated in its * Statement of
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Purpose’ on thefirst page of the NTSP By-laws. NTSP s statement of purpose says nothing about the
“negotiation of contracts’ or “fee arrangements, with hedth plans” (CX0275.004 (“The purpose of
[NTSP] isto further any and all purposes permitted under Section 5.01A of the Texas Medica
Practice Act and is organized exclusively for charitable, scientific, and educational purposes.”)
(emphasis added). None of the citations listed mention NTSP' s “primary purpose and actions.”
Further, NTSP does not negotiate fee arrangements on non-risk contracts. NTSP is unable to conduct
and does not conduct any binding negotiation on behdf of physicians on non-risk contracts.
(Palmisano, Tr. 1240; Van Wagner, Tr. 1777; Deas, Tr. 2605). On non-risk contracts, NTSP only
negotiates non-economic terms. (Vance, Tr. 595; Van Wagner, Tr. 1636-37). Theterm "negotiate’
has various meanings, both colloquid and legd, and any proposed finding should define that term
consstent with testimony given. See Merriam-Webster available at http:/mww.m-w.com/cgi-
bin/dictionary ?book=Dictionary& va=negotiate. ("(1) intrangtive senses: to confer with another so asto
arive a the settlement of some matter; (2) trangtive senses: @) to ded with -- some matter or affair that
requires ability for its successful handling, manage; b)to arrange for or bring about through conference,
discusson, and compromise.). When NTSP uses the terms “negotiate” or “negotiation” relating to a
non-risk contract, they apply only to the non-economic terms of the contract. (Van Wagner, Tr. 1775
76, 1779-80). In 2003, NTSP had approximately 575 participating physicians. Currently, NTSP has
only 480 physicians. See Responseto Finding No. 51.

54. NTSP originaly focused on negotiating shared-risk contracting with health plans, but asthe
market moved away from risk-sharing arrangements NTSP increasingly sought to negotiate (and

negotiated) fee-for-service contracts. (CX0195 (In “an environment where payors were moving to a
fee-for-service gpproach,” NTSP “wished to avoid its members experiencing a fee-for-service
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meltdown”). See also (CX0083 a 3 (NTSP Board acknowledges that “risk busnessisa smal part of
the business’ and concludes that NTSP s “focus should center on how to benefit members on fee-for-
service contracts as well.”)).

Response to Finding No. 54: Admit first clause. Deny remainder. Deny response to extent

the proposed finding uses the term"negotiate’ differently than NTSP s witnesses tedtified to. The term
"negotiate’ has various meanings, both colloquid and legd, and any proposed finding should define that
term consgtent with tesimony given. See Response to Finding No. 53. Deny to extent the proposed
finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with the testimony given. See Response to Finding No. 8.

55. In 2001, NTSP accepted risk on only approximately 32,000 lives. (CX0616 at 2 (NTSP
takes professional risk on gpproximately 20,000 commercid and 12,000 Medicare lives); CX1197).

Response to Finding No. 55: Admit.

56. NTSP has only one risk-sharing contract — the one it shares with PacifiCare. (CX1177 (Grant,
Dep. a 19)).

Response to Finding No. 56: Deny. NTSP aso has a current risk contract with Cigna and,

within the past five years, had arisk contract with AmCare. (Van Wagner, Tr. 1758-59, 1761; CX
1196 (Van Wagner, Dep. at 14)).

57. In contrast, NTSP has gpproximately 20 fee-for-service contracts, covering vastly more lives.
(CX1196 (Van Wagner, 08.29.03 Dep. at 19); CX0265 (liging by hedth plan lives covered under
NTSP s non-risk contracts)).

Response to Finding No. 57:  Admit that NTSP has approximately 20 fee-for-service

contracts, but deny as argumentative and improper characterizations of “in contrast” and “ covering
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vastly morelives” Deny entire statement as not supported by evidence cited. Dr. Van Wagner's
deposition excerpt discusses qudity initiatives, with no mention of fee-for-service contracts or the
number of lives covered. CX 265, in camera, isasummary chart containing some listing of lives, but
not providing the basis for a proper comparison and not even representing the lives actudly covered by
NTSP paticipating physicians. See Response to Finding No. 58.

58. In total, NTSP-hedlth plan contracts cover more than 660,000 lives. (CX0265 (listing by
hedlth plan lives covered under NTSP' s non-risk contracts); CX1177 (Grant, Dep. at 113)).

Response to Finding No. 58: Deny. NTSP sindividud contracts with hedlth plans do not
cover thismany lives. Theligting provided in CX 265, in camera, is an estimate of the total number of
lives covered by the listed health plan’'s HMO or PPO, not the tota number of lives that would become
patients of NTSP s participating physcians under a contract with that hedlth plan. (CX 1177 (Grant,
Dep. at 113) (“Q. Okay. And just under the first column, the numbers benegath the names of -- what
appear to be names of insurance companies, thoseare— A. Asfar aswe know as close aswe can
estimate the covered lives covered under that insurance company under that HMO or PPO

contract.”)).

E. NTSP Governance

59.  All of NTSP sdirectors are, and under its organizational documents must be, physicians.
(CX0275; Van Wagner, Tr. 1492). The Board of Directors (“Board”) is elected from among NTSP' s
member physicians. (Van Wagner, Tr. 1493).

Response to Finding No. 59: Admit, but incomplete. Texas law requires NTSP s directors

to be physicians with active practices. See Tex. Occ. Cobe ANN. § 162.001. Deny to extent the
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proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. Theterm
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consstent with the testimony given. See Response to Finding No. 8.

60.  The Board manages the organization, determines NTSP' s minimum contract prices, evauates

contract offers, and obtains contracts on behaf of its members. (CX0275 at 5; Van Weagner, Tr. 1642-
43; Vance, Tr. 595; CX1177 (Grant, Dep. at 22-24); CX1174 (Deas, Dep. at 42).

Response to Finding No. 60: Deny as not supported by evidence cited and not distinguishing
between risk and non-risk contracts. NTSP' s Board sets the minimums for the entry of NTSP, asan
entity, into non-risk contracts by reference to the mean, median, and mode of the poll results. (Vance
Tr. 595 (“All of usare quite aware that PPO contracting and nonrisk contracting is done on abasis of
non-economic issues and that rates -- you don't negotiate rates. It'sbasicdly illega. So that rates were
set by the payor to be either accepted or rgjected by the individuas.”); Van Wagner, Tr. 1639-40,
1642-43). The Board does not obtain contracts on behaf of participating physicians; in fact, the Board
has no authority to bind participating physicians to non-risk contracts. (Pamisano, Tr. 1240; Frech, Tr.
1363-64; Van Wagner, Tr. 1637, 1777; Deas, Tr. 2605). Deny to extent the proposed finding uses
the term”"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

61. NTSP participants are organized into specidty divisons, based on fidd of practice. (Van
Wagner, Tr. 1510). NTSP' s Medica Executive Committee includes the chairs of each of NTSP's

specidty divisons, (Desas, Tr. 2559-2560), who are dected by the members within each specidty.
(CX0275 at 5; CX1197 (Van Wagner, 08.30.03 Dep. at 203, 228)).
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Response to Finding No. 61: Admit, but deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

62. TheMedicad Executive Committee tranamits information and feedback, including the status of
fee-for-service contract discussions, between NTSP' s staff and Board and the membership. (CX1174
(Deas, Dep. at 6-7); Desas, Tr. 2560).

Response to Finding No. 62: Admit, but deny to extent the proposed finding uses the

term”"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and lega, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

63. NTSP dso communicates with its membership by sending faxes cdled “Fax Alerts’ which keep
its membership informed of the activities of NTSP including contractud issues. (CX1187 (Hollander,

Dep. at 40; CX1198 (Vance, Dep. at 54)).

Response to Finding No. 63: Admit, but deny to extent the proposed finding uses the

term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

64. NTSP's executive director is Karen Van Wagner, PhD. Van Wagner joined NTSP in 1997,
roughly ayear after the organization was established. (Van Wagner, Tr. 1462).

Response to Finding No. 64: Admit.

65. VanWagner was NTSP s principa fact withess. Sheis the person primarily responsible for
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conducting NTSP s anticompetitive activities. (See findings 50-53, 59-61, 64, 66, 68, 266, 324, 326,
333, 337, 339, 343, 358, 369, 374, 375, 393).

Response to Finding No. 65: Admit first sentence. Deny second sentence. Thisisalegd

assartion, not a proposed finding. This statement is aso supported solely by proposed findings that
NTSP denies. Further, NTSP s activities are not anticompetitive. NTSP isnot involved in colluson
with its participating physicians and does not negotiate economic terms of non-risk contracts. (Frech,
Tr. 1363-66, 1368-69; Maness, Tr. 2048-49; Van Wagner, Tr. 1564, 1637, 1777; Deas, Tr. 2406-
07; Lonergan, Tr. 2718). Deny response to extent the proposed finding uses the term "negotiate’
differently than NTSP switnesses tedtified to. The term "negotiate”’ has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Responseto Finding No. 53. NTSP' s activities dso have procompetitive effects. NTSP
addresses these legd argumentsin its post-trid briefing. See North Texas Specidty Physicians Pogt-
Trid Brief and Pogt-Trid Reply Brief.

66. Van Wagner has a 9gnificant financid interest in the outcome of this proceeding. Van Wagner's
current base sdlary as NTSP' s Executive Director is gpproximately $270,000. (Van Wagner, Tr,
1813). In addition to her salary, Van Wagner regularly receives abonus for her work with NTSP. In
caendar year 2003, Van Wagner’ stotal compensation as executive director of NTSP totaled over
$300,000. (Van Wagner, Tr. 1813-1815 (indicating 2003 bonus paid of more than $40,000)). Van
Wagner's husband is a partner in the law firm of Thompson & Knight, which does legd work for
NTSP, and which was hired by NTSP to do thislegal work only after Van Wagner became NTSP' s
Executive Director. (Van Wagner, Tr. 1815-1816). The continuation of these benefits may be
subgtantialy dependent on NTSP' s continuation under its present “businessmodd.” Moreover, most
of the conduct questioned in this proceeding was done, or at least supervised, by Van Wagner. (See
findings 50-53, 59-61, 64, 66, 68, 266, 324, 326, 333, 337, 339, 343, 358, 369, 374, 375, 393).

Response to Finding No. 66: Deny first sentence as not supported by evidence cited. Van

Wagner has no financid interest in the outcome of this proceeding. Admit second, third, and fourth
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sentences, but deny relevance to the assertion made. Van Wagner’s sdary and bonus do not depend
on the outcome of this proceeding. (Van Wagner, Tr. 1816-17). Admit fifth sentence, except that Van
Wagner's husband is of counsd, not a partner, in the law firm of Thompson & Knight, but deny
relevance to the assertion made. Van Wagner’' s husband’ s income does not depend on the outcome of
this proceeding. (Van Wagner, Tr. 1816-17). Deny sixth sentence as unsupported by the evidence
cited. Asdready dated, Van Wagner's sdary and bonus and her husband' s income do not depend on
the outcome of this proceeding or NTSP s non-risk businessmodd. Further, this statement is soldly
supported by proposed findings that NTSP denies. Admit seventh sentence.

67. VanWagner'stesimony in this proceeding at times conflicted with other NTSP testimony and
with her prior testimony, was lacking in candor, and at times gppeared dissembling. (See findings 63-
72).

Response to Finding No. 67: Deny. This conclusory and argumentative statement is not a

proper proposed finding and is supported solely by proposed findings that NTSP denies.

68. Van Wagner tedtified a tria that member physicians may negotiate fee-for-service
arrangements with hedlth plans at the same time that NTSP is congidering a hedlth plan offer; but in her
investigationa hearing of August 29, 2002, Van Wagner testified that a member physician may not act
on an offer that he or she recaives from a hedth plan if NTSP is engaged in negatiations with that hedlth
plan. (Van Wagner, Tr. 1855-1858).

Response to Finding No. 68: Deny as mischaracterizing tesimony. The restatement of Dr.

Van Wagner' strid testimony is correct. The restatement of Dr. Van Wagner’ s investigationd hearing
testimony isincorrect. Dr. Van Wagner's answer to the investigationa hearing questions did not relate
to dl offers from payors to physicians, but only the limited number defined in the Physician Participation

Agreement as “Payor Offers” The questions prior to the question that was read at trid madeit clear
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her answer was addressing this provision. (CX 1196 (Van Wagner, Dep. a 65-66) (“Q. Andisthis
the Participation Agreement that has been used by the organization for the last few years? A. Yes.

Q. 1 would liketo direct your attention to a page that is Bates numbered 29. I'm sorry. Rather 32.
And it's paragraph 2.1 where it says, quote, "Receipt of payor offers”” Do you see that provison? A.
Yes. Q. And | would like to focus on the first sentence of that provison which states, quote, "NTSP
shdl have theright to receive al Payor Offers...”)). Deny to extent the proposed finding usesthe
term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

69. Van Wagner testified that she did not have the authority to send out to members (“to
messenger”) Aetna s proposd in late 2001, (Van Wagner, Tr. 1713-1714), but Dr. Blue, an NTSP
Board Member, testified in her deposition that there was nothing restricting the Board' s authority to
“messenger” contract offers that fell below NTSP' s minimums, (CX1170 (Blue, Dep. at 10-11)), as
did Dr. Grant, another NTSP Board member, (CX1177 (Grant, Dep. at 12)) see also, CX1194 (Van
Wagner [H. at 29-30, 33, 60, 63) (Van Wagner, also testified repeatedly that NTSP' s Board lacked

the authority to “messenger offers’ below the minimums,)

Response to Finding No. 69: Deny as incomplete and not supported by the evidence. Dr.

Van Wagner testified that she did not "have authority under the board policy to go forward on that
contract?' (emphasis added -- this question refers specificaly to Dr. Van Wagner's authority with
respect to a single contract, not the board's authority or contractsin genera). (Van Wagner, Tr.
1714). Theremaining Van Wagner testimony cited, in which Complaint Counsd clams"Van Wagner,
aso tedtified repeatedly that NTSP's Board lacked the authority to ‘'messenger offers below the

minimums,” says nothing about board minimums, the board's authority, or messengering offers. In fact,
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Dr. Van Wagner's remaining cited testimony refers only to dedings with PacifiCare. (CX 1194 (Van
Wagner |H. at 29-30, 33, 60, 63)). Moreover, the cited testimony of Dr. Blue and Dr. Grant is not
inconsgtent with Dr. Van Wagner's accurately cited Statement at trid. Their testimony does not
concern authority a al, but merely demonstrates that the board has discretion to messenger contracts
below the minimums in rare Stuations. Specificaly, when asked about the board's authority, Dr. Blue
dates. "I don't think it's an authority issue. | think that, yes, they can passit onif they choose to do so
if it'sagood contract otherwise" Dr. Grant's testimony further supportsthis. (CX1177 (Grant, Dep.
a 12) ("They present it to the board and we decide whether it ftill getssent out or not . . . | can't think
of aspecific ingance where that hgppened. | don't think we had very many offers that were below the
minimums.")  Deny to extent the proposed finding uses the term"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

70.  VanWagner tedtified on direct at length and without qudification that NTSP engaged in
numerous utilization and qudity initiatives, she indicated only under cross-examination that in fact those
initiatives were not undertaken with respect to fee-for-service patients and physicians. (Van Wagner,

Tr. 1834-1841;1853).

Response to Finding No. 70: Deny as mischaracterizing tesimony. Van Wagner' s testimony

on direct was that NTSP engaged in utilization and qudlity initiatives only on risk contracts. Van
Wagner never implied or stated that NTSP engaged in these processes with non-risk contracts. She
testified numerous times to the fact that the only data NTSP utilized came from PecifiCare and Cigna

HMO risk contracts. (Van Wagner, Tr. 1521-22; 1528-29; 1531-32). Van Wagner explained on
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cross-examination that her origina testimony had been accurately qudified. (Van Wegner, Tr. 1834-
41).

71.  Van Wagner sought evasively to redefine terms to repudiate her own characterization of NTSP
price offers, business documents as ongoing “negotiaions’ and “NTSP proposds,” which clearly

pertained to fee-for-service contracts. See (Van Wagner, Tr. 1924-1927, 1774-1777, CX0591 ).

Response to Finding No. 71: Deny as mischaracterizing testimony. Dr. Van Wagner

testified asto NTSP s use of the word “negotiation” asincluding al negotiations on risk contracts and
only negotiation on non-economic terms for non-risk contracts. There was no “redefining” of terms;
there is no conflicting testimony from Dr. Van Wagner or anyone ese that NTSP has a different use of
the word “negotiation.” (Van Wagner, Tr. 1775-76, 1779-80).  Further deny the argumentative and

improper use of “evasvely” and “repudiate’ in a proposed finding.

72.  VanWagner tegtified at trid that NTSP did not propose to Blue Cross a fee-for-service
arrangement with PPO prices at 145% of current Medicare. (Van Wagner, Tr. 1945-1947). She
sought to characterize a document suggesting the contrary, CX0085, as atypographica error. Asked
in impeachment if she was certain tha the error was merdly typographica and that she did not in fact
discuss a 145% price with Blue Cross, she expressed her certainty that 145%, which was higher than
NTSP sminimum price in effect at that time, had never been mentioned to Blue Cross. (Van Wagner,
Tr. 1945-1947). She subsequently was impeached on this point, by the testimony of Blue Cross
Haddock, which was supported by a contemporaneous writing in which he recorded her seeking of the
145% price for fee-for-service PPO participation during a face-to-face meeting. (Haddock, Tr. 2742-
2750).

Responseto Finding No. 72: Admit first sentence. For the second sentence, admit that

CX 0085 contained atypographica error, but deny the characterization of Van Wagner’ s testimony.
Admit substance of third sentence, but deny that Dr. Van Wagner was “asked in impeachment.” Deny

fourth sentence as not supported by evidence cited. Admit that Haddock testified that at an NTSP
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meeting he wrote down the rate 145%, but Haddock did not testify that Dr. Van Wagner gave him this
rate at that meeting. Further, deny the vaidity of Haddock’ stestimony. At thistime, NTSP was dso
involved in risk discussions with Blue Cross. (Van Wagner, Tr. 1719-20). Further, 145% was the
current rate with Blue Cross that NTSP participating physcians had access to through an affiliation with
HTPN. (CX 306.003).

73.  VanWagner'stesimony isunreliable, and to the extent that it conflicts with the ordinary
understanding of documentary evidence or the testimony of othersit is entitled to little weight.

Response to Finding No. 73: Deny. This statement is an improper proposed finding and is

not supported by any cited evidence.

74, Dr. Thomas Dess is the current president and chairman of the Board of NTSP. In addition to
heading the Medica Executive Committee, Dr. Deasis amedica director of NTSP. (Dess, Tr. 2524,
2556).

Responseto Finding No. 74: Admit.

75. Dr. William Vance was one of the founding members of NTSP, serving asits president from
1996 until 2001. Dr. Vance was a member of the medica management committee from its inception
through 2002. In addition, he was the chairman of NTSP' s cardiology section. Hisrole within NTSP
ceased when his practice group, Consultants in Cardiology, withdrew from NTSP in April of 2002.
(CX1198 (Vance, Dep. at 8, 48, 49)).

Response to Finding No. 75: Admit, but deny to extent the proposed finding uses the

term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with

the testimony given. See Response to Finding No. 8.

F. NTSP'sMember Physicians
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76. NTSP s member physicians have distinct economic interests, reflecting their separate clinica
practices. (CX1182 (Johnson, Dep. at 21); see, CX0524 (Roster of NTSP members listing multiple
physicians and/or physician groups practicing the same specidty in Fort Worth).

Response to Finding No. 76: Deny as mischaracterizing the evidence. Dr. Johnson's

testimony dates “Within the division of urology there are severd different economic entities, and
sometimes the interests are in agreement and sometimes there's conflict.” (CX1182 (Johnson, Dep. a
21)) (emphasis added). This statement does not encompass al NTSP specidty practices because it
only mentions urology. Likewise, the statement does not mention or imply that al of NTSP's
participating physicians have distinct economic interests. Deny to extent the proposed finding usesthe
term”"member” differently than NTSP s witnesses testified to. The term "member” has various
meanings, both colloquid and lega, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

77. Many NTSP physicians and physician practices are in competition with one another, except
where they have restricted competition through NTSP. (CX1182 (Johnson, Dep. at 21) (“We
compete for patients. We compete at the different hospitals at which wework.”); Frech, Tr. 1280);
CX 0524 (Rogter of NTSP members listing multiple physicians and/or physician groups practicing in the
same specidty areain Fort Worth); (CX0550) (noting that NTSP s disagreements with payors were
supported by its membership despite the fact that * short term advantage and perceived best interest are

aways controversa and potentidly divisve, weakening the strength that our numbers provide.”).

Response to Finding No. 77: Deny. NTSP has not restricted competition. Deny response

to extent the proposed finding uses the term "negotiate’ differently than NTSP s witnesses testified to.
The term "negotiate’ has various meanings, both colloquid and legd, and any proposed finding should
define that term congstent with testimony given. See Response to Finding No. 53. Thereisno
evidence of any colluson among NTSP and any of its participating physcians. See Response to
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Finding No. 65. Further, the citesto Dr. Johnson's testimony mischaracterize his testimony. Dr.
Johnson' s cited testimony exclusively refersto his urology division and does not encompass dl of
NTSP s participating physicians. (CX1182 (Johnson, Dep. at 21)). Most NTSP physicians do not
compete with one another because they perform different work. (Frech, Tr. 1424; Maness, Tr. 2017,
RX 3118 (Maness Report 19)). Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tetified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

78.  Subgantidly al of NTSP s physcians participate in fee-for-service contracts. However, only
about half of those physicians — about 300 — participate in any risk-sharing contract. Some of these
physicians, participate in NTSP through a participation agreement under which they can gain accessto
NTSP s non-risk contracts, but are not igible to participate in NTSP srisk contract. (CX0616 at 2-
12; CX1196 (Van Wagner, 08.29.03 Dep. at 228); CX1197 (Van Wagner, 08.30.03 Dep. at 182,

228-29); Van Wagner, Tr. 1830; CX1194 (Van Wagner, 11.19.03 Dep. at 37-38).

Response to Finding No. 78: Deny as mischaracterizing the evidence. None of the cited

evidence States that “substantidly dl” of NTSP s physicians participate in risk contracts. CX 616,
cited to support this statement, actualy indicates that 60% of NTSP s physicians participated in risk-
sharing contracts. Further, some of the physicians who are not digible to participate in NTSP srisk
contract are not eligible because NTSP does not have risk contracts to offer these physicians. For
example, NTSP is hot delegated risk for radiologists or pathologigts, so physiciansin these specidties

cannot take risk through NTSP. (Van Wagner, Tr. 1514-15).
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79. Some of NTSP' s hon-risk sharing members have no desire to accept risk and consider it a
great benefit to be able to profit from NTSP' s higher rates without taking risk. (Van Wagner, Tr 1881-
1884).

Response to Finding No. 79:  Admit, but incomplete and vague because thereis no

indication asto how many physcians “some’ conditutes. Asof January 2004, dl NTSP's participating
physicians who are digible to take risk must participate in risk contracts or, after a short period of time,
the physician will no longer be associated with NTSP. (Van Wegner, Tr. 1517-19; Wilensky, Tr.
2181). Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses
tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed
finding should define that term congstent with the tesimony given. See Response to Finding No. 8.

80. Many NTSP physicians join NTSP because the pricesin NTSP hedlth plan agreements were
more favorable than the same doctors could obtain directly, and thus they "would do better financidly."

(CX1183 (Lonergan, Dep. at 23-25); Lonergan, Tr. 2731-2732; CX0550).

Response to Finding No. 80: Deny as not supported by evidence cited. Although the

gtatement indicates “many NTSP physicians,” the testimony and exhibits cited relate only to one
physician, and even those cites do not support this satement. When asked “isn't it the case dso that in
some fee-for-service contracts with any 1PA, including NTSP, you would do better financidly?” Dr.
Lonergan responded, “[n]ot across the board, no.” (Lonergan, Tr. 2731-2732). Additiondly,
Lonergan’ s cited deposition testimony refers solely to risk contracts. (CX 1183 (Lonergan, Dep. at

23-25)).

G. Health Carein Fort Worth



81 In contracting for hedth plan services, Fort Worth employers demand sgnificant coverage by
physicians who practice within the city limits of Fort Worth and who admit patients to Fort Worth
hospitals. See generally (Grizzle, Tr. 688-689, 722; Frech, Tr. 1304-1305; Modey, Tr. 141-142;
Quirk, Tr. 276-277, 280; Jagmin, Tr. 1104-1107).

Response to Finding No. 81: Deny as mischaracterizing the evidence. Mr. Grizzle was

asked: “Do employeesin the Fort Worth area require Fort Worth area physiciansin the network?,” to
which Mr. Grizzlereplied, “Yes” Mr. Grizzle' s use of the “Fort Worth areel’ does not equate with
“Fort Worth city limits” (Grizzle, Tr. 688-689). These are two different geographical locations.
Moreover, Mr. Grizzl€ s testimony does not indicate that Fort Worth employers * demand significant
coverage.”

82.  To be competitively marketable to Fort Worth area employers, hedth plans must include many
physicians who practice in avariety of fields in the Fort Worth area. (Grizzle, Tr. 688-689, 720, 722;
Jagmin, Tr. 1104-1107).

Response to Finding No. 82: Admit, but deny rlevanceto NTSP s activities. NTSPisan

organization of pecidist physicians. The geographic areafor specididsis broader than for other
physicians because people will travel farther for specidty care. (Frech, Tr. 1428; Maness, Tr. 1993,
1999; Lonergan, Tr. 2631). Thisfact is shown by NTSP s physicians drawing patients from awide
geographic area and regulations dlowing larger service areas for specidists. (Maness, Tr. 1999-2000;
Deas, Tr. 2398-99; Lonergan, Tr. 2708; RX 6; CX 1170 (Blue, Dep. a 14-15); CX 1172 (Collins,
Dep. a 12)).

83.  When an employer consders contracting with a particular hedth plan, the employer generaly
asks the plan to perform a* geographic access’ study to determine whether the hedth plan network will

satisfy the employer’sand its employees needs. The employer provides the hedth plan with alist of
employees residence zip codes; the hedlth plan then assesses how many providers are available
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through the network within a certain distance of each of those zip codes. (Modey, Tr. 141).
Employers are dso concerned about avoiding potentia disruption of their provider network. (Modey,
Tr. 140-141; Jagmin, Tr. 1001-1002).

Response to Finding No. 83: Admit asagenerd propostion.

84. Fort Worth employers typicaly would consder adequate a network that had appropriate
physicians within 10 miles of at least 85%, and preferably 90%, of its employees. (Modey, Tr. 141-
142).

Response to Finding No. 84: Deny as unsupported by proper employer testimony and

irrdlevant. Network adequacy issues are covered by state and federd regulations. The numbersin this
statement are unrelated to these regulations. (Quirk, Tr. 274; Maness, Tr. 1999-2000; Loveady, Tr.
2628-30; RX 6). Further, Mr. Modey never discusses “appropriate physicians.”

85. Employers dso are sengtive to the fact that employees usudly schedule physician appointments
during the work week and have to take time off their jobs to keep those appointments. (Modey, Tr.

141-142).

Response to Finding No. 85: Deny as unsupported by proper employer testimony,

irrdlevant, vague, and overbroad. The testimony cited does not relate to any particular employer or the
redlity of physcian care in the Metroplex. The testimony merely states that, were an employee to take
off work to see a physician, the employer would prefer to have that time off limited. This does not
relate in any way to what condtitutes an adequate network or where a heath plan should have
physicians located, consdering that many of an employer’s covered lives

are not employees and may not live particularly close to the workplace. (Modey, Tr. 229-30; Quirk,

Tr. 402-03, 434-35; Roberts, Tr. 569; Grizzle, Tr. 761, 764-65).

86. Asaresault, employers generdly prefer to have appropriate providers close to the work place,
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so that the employees’ hedlth care needs can be served with minima workplace interruption. (Modey,
Tr. 141-142).

Response to Finding No. 86: Deny as unsupported by proper employer testimony,

irrdlevant, vague, and overbroad. See Response to Finding No. 85. The testimony was that most
employers have employees and dependents spread throughout the Metroplex. (Quirk, Tr. 402-03,

434-35; Grizzle, Tr. 761; Modey, Tr. 229-30; Roberts, Tr. 569).

87. NTSP physicians agree that Fort Worth physicians are better able than physicians located
elsawhere to address the needs of patients (and primary care physicians) located in Fort Worth. See,
e.g., (CX0583 at 1-2 (Dr. John W. Johnson, an NTSP member, writing: “Obvioudy a provider
network whose business is based entirely here in Fort Worth is better positioned to address the needs
of both patient and physicians.”) (emphasisin original)). See also (CX1187 (McCalum, Dep. at 59)
(NTSP Board Member testifying that Dallas physicians compete in a different market than NTSP
physicians); CX1187 (McCalum, Dep. at 59 (NTSP Board Member testifying that a Dallas-based
IPA is not a competitor of NTSP)).

Response to Finding No. 87: Admit, but mideading and deny rdevanceto NTSP s activities

and the disposition of theissuesin this proceeding. The testimony was that most employers have
employees and dependents spread throughout the Metroplex.  (Quirk, Tr. 402-03, 434-35; Grizzle,
Tr. 761, Modey, Tr. 229-30; Roberts, Tr. 569). Deny to extent the proposed finding uses the
term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

88. NTSP has even identified separate service areas for specidty care within Fort Worth. See,
e.g., (CX1106 (Van Wagner noting that “what united needs to know is that they have diminated
severd of the physicians who practice in southwest fort worth. . .i guessthey do not recognize thisasa

Sseparate service areawhichiswrong . . peps in that quadrant and not using the downtown doctors as
their preferred choice any more. . . .)).
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Response to Finding No. 88: Admit that document is accurately quoted, but deny relevance
to digpogtion of issuesin this proceeding. Thise-mail related to credentiading issues, not market

definition.

89. A network of physicianslocated in Ddlas or the Mid Citiesthat did not also have alarge
number of gppropriate physicians located in Fort Worth would not achieve geographic access required
by employers with large numbers of Fort Worth employees, and would not be acceptable to employers
even if they were discounted by five percent relative to those areas. (Modey, Tr. 142-143). Evena
large network of physcianslocated in Ddlas or in the Mid Cities, defined as the areasincluding
Arlington, Hurst, Euless, Bedford, Colleyville, and Southlake. (CX1196 (Van Wagner, 08.29.03 Dep.
at 16) would not be marketable to Fort Worth employersif the network did not so have alarge
number of appropriate physicians located in Fort Worth. (Modey, Tr. 142-143; Jagmin, Tr. 1103-
1104; Quirk, Tr. 280-282). A physician network requiring most patients to travel to Dalas or the Mid
Citiesto obtain medica care would not be marketable to Fort Worth employers even if discounted
10% relative to those areas. (Quirk, Tr. 279-280).

Response to Finding No. 89: Deny firgt sentence as unsupported by proper employer

testimony, unsupported by evidence cited, and irrelevant. The evidence provides no explanation of the
geographic access requirements of employers and does not address what would happen in response to
afive percent discount. (Modey, Tr. 142-143). Deny second sentence as unsupported by proper
employer testimony and irrdlevant to NTSP s activities or the digposition of theissuesin this
proceeding. Deny third sentence as unsupported by proper employer testimony, otherwise
unsupported by sufficient evidence, and irrdlevant. Dr. Maness testified that Complaint Counsd’s
questions posed to health plan representatives regarding price discounts were not proper and relevant
guestions under the Merger Guidelines test because the test is not whether providers are needed in a
particular locae, but whether a 5-10% hypothetica prices increase would be undercut enough by

surrounding providers or others to make the increase unprofitable. The presence of other providersin
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suburbs and adjacent areas to Fort Worth indicates any such increase would be undercut. See
Response to Finding No. 444, 446.

90. If dl Fort Worth physicians increased prices by five percent, hedlth plans serving Fort Worth
employers would not be able to avoid the price increase by subgtituting away from Fort Worth.

(Grizzle, Tr. 723; Quirk Tr. 280-282; Jagmin, Tr. 1103-1104).

Response to Finding No. 90: Deny as unsupported by proper employer testimony and

irrelevant to the digposition of the issuesin this proceeding. As Dr. Maness explained, whether a hedlth
plan could avoid a price increase by subgtituting away from Fort Worth doctors completely was not
“particularly relevant” to get to a market definition. (Maness, Tr. 2236-37). See also Responses to

Findings Nos. 89, 444, 446.

V. NTSP Physicians Area Critical Part of a Fort Worth Network

91. Hedlth plans must have NTSP physicians to serve Fort Worth clients. (Frech, Tr. 1299 (NTSP
physicians make up alarge percentage of Tarrant County practitionersin severa medica specidties, 80
percent for pulmonary disease, 68.6 percent for urology, and 58.8 percent for cardiovascular disease));
(Grizzle, Tr. 719, 720, 921, in camera (see Grizde, Tr. 752-754), 731, 757, 922, in camera (see
Grizze, Tr. 752-754)

1; Jagmin, Tr.
1091 (A loss of NTSP s physicians from a hedlth plan’s network would have “a very deleterious
affect” on the hedth plan’s ability to market its product in Tarrant County.).

Responseto Finding No. 91: Deny. The citation to Frech’s tesimony never mentions that

hedlth plans must have NTSP physicians. Payors have adequate networks without contracts with
NTSP and have stated that they do not need NTSP. (Quirk, Tr. 289-90, 359; Roberts, Tr. 532, 576-

77; Jagmin, Tr. 1123; CX 1034 (United correspondence stating NTSP “not critical” to the network)).
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Employerslook at alarger areathan Fort Worth when developing a hedlth plan to support covered
lives because many will live beyond Fort Worth. See Response to Finding No. 84. Payorsuse a
broader area than Fort Worth or Tarrant County when establishing their networks and service aress.
(Quirk, Tr. 236-37 (United’ s service area is Metroplex); Roberts, Tr. 469; Jagmin, Tr. 972-73
(Aetnd s service areais Metroplex and outlying counties); Loveady, Tr. 2623-35 (PecifiCare' s service
areaisa13-county areg)). Even within Tarrant County, NTSP participating physicians are only 22%
of the available physicians and a very smdl percentage of any provider’s physician pand. (Frech, Tr.
1395-96). NTSP s participating physicians participate on average in only one-third of NTSP's
contracts. (RX 13).

92. Harris Methodist Hospitd isthe “must have’ hospita for a hedth plan to be marketable to Fort
Worth employers. (Frech, Tr. 1303; Grizzle, Tr. 720-721).

Response to Finding No. 92: Deny as mischaracterizing the testimony. None of the
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cited testimony uses the phrase “must have.” Mr. Grizzle dso lists Cook Children’s Hospital asa
“criticad” hospital, and Dr. Frech states that “Baylor All Saintsis adso of some importance.” (Frech, Tr.
1303; Grizzle, Tr. 720-721). There are numerous hospitals in Tarrant County and the Metroplex. (Van
Wagner, Tr. 1473-75, 1478-80; 1482-84; 1487-88).

93. In addition to the hospital itself, health plans dso need to have the mgor admitters to Harris
Methodist in their network in order to provide effective access to the hospitd. (Frech, Tr. 1304, 1305;

Grizzle, Tr. 720-721).

Response to Finding No. 93: Deny as mischaracterizing the evidence. Mr. Grizzle did not

testify that health plans need mgor admittersto Harris Methodist to provide effective access to the
hospitd. Firgt, Mr. Grizzle sad: “We didn't need NTSP to include the hospitals in the network.”
(Grizzle, Tr. 721). Hethen gtated that his health plan could have access to the hospital without having
access to the NTSP physicians but that “you couldn't redly benefit so much from it from asdes
perspective.” See also Response to Finding No. 92.

94. NTSP physcians represent the vast mgority of admissonsto Harris Methodist Hospital in
many specialties. (Frech, Tr. 1303, 1305; Grizzle, Tr. 720-721).

Responseto Finding No. 94: Deny. NTSP physcians participate, on average, in only one-

third of NTSP s contracts and have numerous other contracts directly with payors or through other
IPAs. (Frech, Tr. 1394-95; RX 13; Van Wagner, Tr. 1556; Maness, Tr. 2081-82; CX 1170 (Blue,
Dep. at 51-52); CX 1172 (Coallins, Dep. at 16-18, 21-22, 36-37); CX 1177 (Grant, Dep. at

70); CX 1178 (Hollander, Dep. at 14-15, 111); CX 1182 (Johnson, Dep. at 25-26, 36)).

95.  Without adequate NTSP physiciansin its pandl, a hedth plan would have to seek to send
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patients to hospitals where the patients primary care physician is not available to participate in the
patients care. (CX0584 (letter from Dr. James F. Parker, President of Texas Hedth Care and a
member of NTSP)).

Response to Finding No. 95: Deny as unsupported by sufficient evidence. Thisisaletter

written independently by one NTSP physician. Within the letter, he states thisis the “ perspective of
primary care physicians,” not NTSP, and that these statements are only gpplicable “in portions of our
community.” Further, NTSP did not have the ability to control and did not control the market. NTSP
physicians participate, on average, in only one-third of NTSP's contracts. (Frech, Tr. 1394-95; RX
13). NTSP physcians have numerous other contracts directly with payors and through other 1PAS.
(Van Wagner, Tr. 1556; Maness, Tr. 2081-82; CX 1170 (Blue, Dep. at 51-52); CX 1172 (Coallins,
Dep. at 16-18, 21-22, 36-37); CX 1177 (Grant, Dep. at 70); CX 1178 (Hollander, Dep. at 14-15,
111); CX 1182 (Johnson, Dep. at 25-26, 36)). There were many |PAs other than NTSP operating in
the Metroplex during the rdevant time period, including Medicd Sdect Management (MSM), which
had approximatdy 2,000 participating physicians, and All Saints Integrated Affiliates (ASIA), which
had 550 participating physicians. (Modey, Tr. 231-32; Quirk, Tr. 362; Roberts, Tr. 572-73; Van
Wagner, Tr. 1556-57; Deas, Tr. 2399-2400, 2608-09; Lovelady, Tr. 2646; RX 1689). NTSP aso
affiliated with another I1PA, Hedth Texas Provider Network (HTPN) to dlow its participating
physicians accessto HTPN contracts. (RX 1947). NTSP was not involved in any discussonswith
payors concerning HTPN's contracts. (Frech, Tr. 1444; Van Wagner, Tr. 1559-60). Aetnaand
United both testified that a payor can contract with participating physcians without NTSP being
involved. (Roberts, Tr. 544-45 (many NTSP physicians signed direct contracts with Aetna); RX 9

(analysis of Aetnas network with and without NTSP contract); RX 319 (anaysis of how NTSP
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physicians contract with Aetna); Beaty, Tr. 462-63 (some NTSP physicians contracted directly and
some through other IPAS)). NTSP was selective in admitting physicians and had only 22% of the
physiciansin Tarrant County, and a much smaller percentage in the Metroplex. (Frech, Tr. 1395-96;
Van Wagner, Tr. 1508-11). Deny to extent the proposed finding uses the term"member” differently
than NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and
legd, and any proposed finding should define that term consstent with the testimony given. See
Response to Finding No. 8.

96. NTSP s Board admitted that a hedlth plan attempting to serve the employees of the City of Fort
Worth “would not be able to satisfy employer/employee match or network access standards without
NTSP Physcians Participating in the Network,” and that, “NTSP is the only stable physician
organization left in the Tarrant County market.” (CX1042). See also (CX0576 a 3 (NTSP admitting
that “without NTSP specidigtsin the Aetna network a severe network inadequacy problem will exist in

Fort Worth™)).

Response to Finding No. 96: Admit, but deny relevance. Both of these documents are clear

that it isNTSP physicians that are needed, not NTSP the entity. (CX 1042 (“without NTSP
Physicians’) and CX 576 (“without NTSP specidists’). Further, NTSP did not have the &bility to
control and did not control the market. NTSP physicians have numerous contracts directly with payors
and through other IPAs, NTSP physcians participate on average in only one-third of NTSP's
contracts, and payors have testified that payors can contract with NTSP physicians without NTSP.

See Response to Finding No. 95.

V. NTSP Restrains Trade Among its Member Physicians

NTSP redtrains trade among its member physicians by acting as a coordinator/agent for
physician price-fixing. Inthe firg ingance, its contractud relations with its physicians establish rules that
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limit competition between the NTSP collective and member physicians. See findings 97-104. Second,
NTSP and its member physicians establish consensus minimum prices for use in negotiating fee-for-
service contracts with hedlth plans. See findings 105-124. NTSP then explicitly uses these fixed
minimum pricesin its negotiations with hedth plans. See findings 125-128. And findly, NTSP adopts
various anticompetitive practices desgned to reduce the risk that hedth plans will be able to contract
around NTSP, s0 asto bolster NTSP' s price bargaining power. These restraints of trade are
described in generd in findings 129-142, below, and their operation demongtrated in the description of
NTSP fee-for-service contract negotiations with three particular hedlth plans, which follows at findings
157-257, 258-292, 297-394.

Response to Summary Finding: This paragraph of factud assertions with only citesto

proposed findings that are denied by NTSP is an improper proposed finding and is not supported by
cited evidence. Further, NTSP denies the contents of this paragraph as detailed in the following
responses.
A. NTSP’ s Physician Participation Agreement Limits Competition Among
Physicians and Supports NTSP’'s Exer cise of Collective Price Bar gaining Power

97. NTSP and its participating physcians enter into membership agreements establishing their
relationship. (CX1204; CX0276 at 1).

Response to Finding No. 97: Admit, except deny characterization of the “ Physician
Participation Agreement” as a“membership” agreement. (CX 311). Deny to extent the proposed
finding uses the term "member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquia and legd, and any proposed finding should define that term consstent
with the testimony given. See also Response to Finding No. 8.

98.  ThePhyscian Participation Agreement grants NTSP the right to receive dl payor offersand
imposes on the physicians a duty on members to promptly forward those offersto NTSP. (CX0276).

Response to Finding No. 98: Deny. The PPA does not give NTSP theright to receive dl




payor offers or impose a duty on physiciansto promptly forward offersto NTSP. “Payor Offers’ isa
term defined in the PPA, and this term gpplies only to alimited number of offers. (CX 311, sections
1.16, 1.18). Further, the PPA does not say anything about preventing physcians from negotiating
directly with payors. (CX 311, section 2.1). See Responseto Finding No. 99. Deny characterization
of NTSP s participating physicians as “members.” Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

99.  ThePhyscian Participation Agreement aso grants NTSP aright of first negotiation with payors,
with the physcians agreeing that they will refrain from pursuing offers from a hedth plan until notified by
NTSP notifiesthat it is permanently discontinuing negotiations with the hedth plan. (CX0276; CX0311
a 8; Deas, Tr. 2405-2406; CX1178 (Hollander, Dep. at 68) (“And there were various criteria like
time limits that the participating physician generdly agreed that they would just wait and after thet time

limit was expired, then they were free to negotiate on their own.”)).

Response to Finding No. 99: Deny. The PPA does not require physicians to send NTSP dl

offers they recelve directly from payors. Firgt, section 2.1 of the PPA does not prevent physicians from
negotiating directly with payors, it says only that NTSP has aright to receive dl “Payor Offers” as that
term is defined in section 1.18 of the PPA, and says nothing about preventing a physician from
negotiating directly with apayor. Second, section 2.1 expresdy alows a physcian to enter into any
contract that replaces a contract the physician had as of March 1, 1998. Thiswould apply to any
renewas or amendments to contractsin place on that date. Third, by referring to a*“ Payor Offer,”
which is adefined term, section 2.1 applies only to alimited number of offers. Under section 1.18 of

the PPA, a“Payor Offer” ismade by a“Payor,”
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whichisaterm defined in section 1.16 of the PPA to mean “any entity has an active Payor Agreement
with NTSP.” In other words, section 2.1 applies only to offers from payors who dready have an active
agreement with NTSP. If aphysician recelves an offer from a payor that does not dready have a
contract with NTSP, section 2.1 isirrelevant and inapplicable. (CX 311.007-.008). Further,
physicians do not follow these PPA sections and forward al offersto NTSP. (See, e.g., CX 1178
(Hollander, Dep. at 50-52); CX 1198 (Vance, Dep. at 100-01)).

100. Pursuant to its Physician Participation Agreement, NTSP had a duty promptly upon receipt to
ddiver hedth plan price proposas (and other economic provisions of offers) for fee-for-service

contracts to its physicians. (CX0275 at 9, 33).

Responseto Finding No. 100: Deny. This statement is not supported by the evidence cited.

CX 275 at the cited pages discusses the NTSP Board committees and the procedures for the billing of
NTSP physician services. Thereis no mention of “health plan price proposds’ or other smilar offers
for delivery. Further, NTSP does messenger al contracts approved by NTSP and mesting the Board
minimums. (Van Wagner, Tr. 1706). NTSP as an entity has many reasons to refuse to ded with a
payor. See, e.g., Frech, Tr. 1405; Van Wagner, Tr. 1657-58; Deas, Tr. 2413-14, 2419-20.

101. NTSPdid not do not this. Instead it regected as inadequate, and did not passon to its
members, any headth plan offer that fell below its minimum contract price. (CX1196 (Van Wagner,

08.29.03 Dep. at 68-69)).

Response to Finding No. 101: Deny firgt sentence. See Response to Finding No. 100.

Admit second sentence, but incomplete. NTSP did not participate in and did not messenger to its
participating physicians offers faling below the Board minimums. NTSP s Board does not have

authority to messenger these contracts. See Response to Finding No. 69. Van Wagner’ s testimony

46



explains that the interpretation of the provison at issue had evolved. (CX1196 (Van Wagner, Dep. a
68-69)). Deny to extent the proposed finding uses the term”"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

102. Inaddition, the Physician Participation Agreement contains provisions whereby 50% of the
membership must gpprove the reimbursement proposa of a hedlth plan prior to an offer being
“messengered” by NTSP to the physicians for actua opt-in/out of the proposed contracts; and
providing for NTSP counter offers to health plan rate proposals based on direction of at least 50% of

NTSP sphysicians. (CX0276 at 1).

Response to Finding No. 102: Deny as mischaracterizing the evidence. CX 276 isafax

dert gating that, “the fee schedules and other economic provisonswill continue to be subject to the
gpprova of more than 50%" of participating physicians. Thereis no mention of a requirement for
messengering or the opt-in/out process. Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tedtified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

103. The Physcian Participation Agreements hinder hedlth plansin efforts to assemble a marketable
Fort Worth area physician network without submitting to the collective bargaining of NTSP. (Frech,

Tr. 1316; Dess, Tr. 2405-2406).

Response to Finding No. 103: Deny. Dr. Frech admitsthat the Physician Participation

Agreement does not dlow NTSP to bind any of its participating physcians to non-risk contracts and
that no NTSP participating physician has refused to negotiate with a payor because of the Physician
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Participation Agreement. (CX 311; Frech, Tr. 1368). Further, this statement is not supported by the
cited testimony. Dr. Deas stestimony does not discuss the Physician Participation Agreement nor does
it demongtrate collective bargaining on NTSP spart. (Deas, Tr. 2405-2406). It merely relatesto his
physician group’ s receipt of contract offers and how sometimes it will contract directly and sometimes it
will wait to seewhat NTSP does.  See also Response to Finding No. 102. Further, NTSP did not
have the ability to control and did not control the market. NTSP physcians have numerous contracts
directly with payors and through other IPAs, NTSP physcians participate on average in only one-third
of NTSP s contracts, and payors have testified that payors can contract with NTSP physicians without
NTSP. See Responseto Finding No. 95.

104. The Physician Participation Agreements thereby restrain competition and promote NTSP's
ability to function as the coordinating agency of price colluson. (Frech, Tr. 1313).

Response to Finding No. 104: Thisisalegd assertion and an improper proposed finding.

Further, NTSP denies this statement as mischaracterizing the testimony. Dr. Frech’ stestimony is that
one part of his concluson on collusion was dependent on the fact that “physicians [agree] that NTSP
will have the right of first negotiation, [agree] to defer negotiation to NTSP.” The Phydcians
Participation Agreement does not represent this agreement by physicians. See Responses to Findings
Nos. 98-103. Dr. Frech also admits that no NTSP physician has refused to negotiate with a payor
because of the Physician Participation Agreement (Frech 1368), that there are no agreements between
NTSP and any physician to reject a non-risk payor offer (Frech, Tr. 1365-66), and that no NTSP
physician has given up the right to independently accept or rgject anon-risk payor offer. (Frech 1363-
64).
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B. NTSP and Its Participating Physicians Establish Consensus Pricesfor the
Provision of Fee-for-Service Medical CareIncluding the Use of Palls
105. NTSP edablished “Board Minimum” prices for use in negatiating contracts with hedlth plans at
least asearly as1997. (CX1042; CX1194 (Van Wagner, 11.19.04 Dep. at 86-87); CX1195 (Van
Wagner, 01.20.04 Dep. at 66-67)).

Response to Finding No. 105: Admit that NTSP established Board minimums, but deny thet

thetime was “at least asearly as 1997.” The cited testimony does not indicate when the Board
minimums were first used. (CX1042; CX1194 (Van Wagner, Dep. a 86-87); CX1195 (Van Wagner,
Dep. a 66-67)). Infact, Dr. Van Wagner’'s testimony specifically states that the first poll was not until
1998 or 1999. (CX 1194 (Van Wagner, Dep. at 86)). Deny response to extent the proposed finding
usesthe term "negotiate’ differently than NTSP switnesses testified to. The term "negotiate’ has
various meanings, both colloquia and legd, and any proposed finding should define that term consistent
with tesimony given. See Response to Finding No. 53.

106. According to NTSP, in the year 2000, NTSP's member physicians “conveyed’ to NTSP that a
PPO offer of 140% of 2000 Medicare RBRV S met an acceptable minimum standard. However, the
NTSP Board received and accepted this minimum standard from the membership without the benefit of
poll results. (CX0565 at 1; CX0018 at 103 (NTSP Board minutes showing absence of PPO pall
conducted prior to September 2001)).

Response to Finding No. 106:  Admit first sentence, but deny second sentence as not

supported by evidence cited. For example, in CX 565, NTSP tdlls the participating physcians that it is
“re-polling” the physicians. Thisimplies that the physician conveyances discussed in this document did
indeed stem from a previous poll. Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tetified to. The term "member” has various meanings, both

colloquid and legd, and any proposed finding should define that term consistent with the testimony
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given. See Response to Finding No. 8.

107.  The conveyance of this price information from the membership to NTSP later was
communicated through NTSP s palling of its members with respect to specific hedth plan price offers;
and the information obtained then was applied to subsequent hedlth plan offersaswel. (CX1195 (Van
Wagner, 01.20.04 Dep. at 66-67)).

Response to Finding No. 107: Deny as unsupported by the evidence. No “conveyance of []

price information” took place. The only poll information conveyed is the mean, median and mode.
Moreover, Dr. Wagner’ s cited testimony indicates just the opposite —that NTSP was using generalized
pollsin 2002 (CX1195 (Van Wagner, Dep. a 66-67)). Furthermore, as noted in the previous
response, CX 565 aso indicates there were prior general polls. Deny to extent the proposed finding
uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

108. NTSP began to conduct “Annud Polls’ to determine minimum reimbursement rates for usein
negotiation of HMO and PPO product contracts with health plans on September 14, 2001. (CX1195

(Van Wagner at 66-67); CX0565).

Responseto Finding No. 108: Admit that NTSP conducted Annud Polls to determine

Board minimums, but deny that NTSP used these minimums in negotiations with heglth plans and deny
that thiswas the first generd poll. See Responses to Findings Nos. 106-07. NTSP informs hedlth
plans of the Board minimums and messengers al acceptable contracts with rates above Board
minimums. (Frech, Tr. 1370; Van Wagner, Tr. 1776, 1706). Deny response to extent the proposed

finding uses the term "negatiate’ differently than NTSP s witnesses tedtified to. The term "negotiate’ has
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various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Response to Finding No. 53.

109. NTSP spalling form explainsto the participating physicians that annudly “NTSP pallsits
affiliates and membership to establish Contracted Minimums. NTSP then utilizes these

minimums when negotiating managed care contracts on behaf of its participants.” (CX0387 at 1;
CX0633).

Response to Finding No. 109: Admit but incomplete. The poll answers apply to both risk

and non risk contracts, but NTSP s use of the word * negotiating” refers only to non-economic terms of
anon-risk contract. Deny response to extent the proposed finding uses the term "negotiate” differently
than NTSP switnesses tedtified to. The term "negotiate” has various meanings, both colloquid and
legd, and any proposed finding should define that term congstent with testimony given. See Response
to Finding No. 53. Deny to extent the proposed finding uses the term"member” differently than

NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and
any proposed finding should define that term congstent with the testimony given. See Response to
Finding No. 8.

110. Inaddition, NTSPinformsits physcians of the average poll results and NTSP' s minimum
contract prices based thereon will be relayed back to the physicians. (Van Wagner, Tr. 1320-21,
CX1042; and CX1043).

Responseto Finding No. 110: Admit.

111.  On October 15, 2001, the NTSP Board received the first Annua Poll results. Based on the
poll results, NTSP established minimum 