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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUGES

In the Matter of

Docket No. 9313
TELEBRADS CORP.,
TV SAVINGS, LLC, and
AJIT KHUBAN

Respondents

ORDER GRANTING MOTION TO COMPEL

On December 11 2003 , Respondents Telebrands Corporation, TV Savings, LLC, and

Ajit Khuban filed a motion to compel complaint counsel to produce for inspection and copying

documents related to consumer perception data in Complaint Counsel' s declaration, as described

as items 15a through 15e of Complaint Counsel' s Supplemental Privilege Log. Respondents also

filed a memorandum in support. In consideration of the motion and the response fied by

complaint counsel

IT IS HEREBY ORDERED that the motion to compel is GRATED. Complaint

counsel shall produce for inspection and copying within ten days the items 15a through 15e of

Complaint Counsel's Supplemental Privilege Log, with the exception of drafts and e-mails or

faxes not containing factual information.

ORDERED:

Stephen J. McGuire
Chief Administrative Law Judge

December -' 2003



UNITED STATES OF AMRICA
BEFORE THE FEDERA TRAE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUGES

In the Matter of

Docket No. 9313

TELEBRADS CORP.
a corporation

TV SAVINGS, LLC,
A limited liabilty company, and

AJIT KHUBANI,
Individually and as president of
Telebrands Corp. and sole member
of TV Savings, LLC.

MEMORADUM IN SUPPORT OF RESPONDENTS' MOTION TO COMPEL
THE PRODUCTION OF CONSUMER SURVEY INFORMTION

Respondents Telebrands Corporation, TV Savings, LLC and Ajit Khubani move for an

Order compellng Complaint Counsel to produce questionnaires, data, and other factual

information related to a consumer survey conducted by Complaint Counsel's non-testifyng

marketing expert in connection with this proceeding.

As Complaint Counsel stated at the pre-hearing conference

, "

the main issue in this case is

whether consumers got it, whether consumers thought, when they saw the Ab Force

commercials, that they were being promised the same benefits" claimed by other advertisers of

similar devices. Complaint Counsel further asserted that "we can prove that consumers got it..

(Exhibit A, Prehearing Conference Transcript Selection, p. 15 , 1l.16 - 25).

In mounting their defense to the charges of false and misleading advertising, Respondents

have requested the so-called evidence that "consumers got it." Specifically, Respondents

requested the production of consumer surey data or other evidence of consumers ' perception of

Respondents' advertising. Despite admitting that it had such evidence in their possession



Complaint Counsel flatly refused the request, objecting that the consumer surey data is

protected from disclosure by the attorney work product and/or that the request is prematue.

Complaint Counsel are incorrect. As Judge Parker held in In re Kraft, Inc. Order Ruling

on Respondents ' Motion for Documents in the Possession of Complaint Counsel , (Docket 9208

July 10, 1987), consumer surey evidence of the type withheld by Complaint Counsel must be

produced because it goes to the central issue of the case and otherwise cannot be obtained by

those in Respondents' position. Moreover, Judge Parker held that such evidence should be

produced upon request, regardless of whether it was prepared by a consulting expert, and

regardless of whether it would be introduced at the hearng. For the reasons discussed by Judge

Parker and echoed by federal courts, Complaint Counsel should be compelled to immediately

produce the consumer surey evidence it now has in its possession.

FACTUAL BACKGROUND

Respondents have been charged with false advertising in violation of the FTC Act in

connection with the marketing and sale of an electronic muscle stimulation (or "EMS") device

called the Ab Force.

This case is unusual because Complaint Counsel admit that none of the allegedly false

claims at issue are found in Respondents ' advertising. Instead , Complaint Counsel advance the

theory that the Ab Force infomercial had the effect of "reminding viewers" of other EMS devices

and therefore "consumers thought, when they saw the Ab Force commercials, that they were

being promised the same benefits" claimed in advertisements for other EMS devices

(specifically, three EMS devices selected by Complaint Counsel out of dozens of commercially

available EMS devices similarly advertised). (Exh. A, p. 15, ll. 3 - 18). Consequent! y,



Complaint Counsel indicated at the pre-hearng conference that they would produce evidence of

consumers ' impressions " ofthe Ab Force advertising. (Exh. A, p. 15 , 1l. 16 - 25).

On October 23 , 2003 , Respondents propounded their first set of written discovery to

Complaint Counsel. In the interrogatories, Respondents asked Complaint Counsel to

(iJdentify every evaluation, surey, or study conducted by you or on your behalf
to assess consumer reaction to or consumer perception, comprehension
understanding, "take-away," or recall of statements or representations made in the
Ab Force advertisements or in any EMS device advertisement.

(Exhibit B, Complaint Counel's Response to Respondents' First Set of Interrogatories

Interrogatory No. 20 (renumbered from "Interrogatory No. 7" as propounded)).

Complaint Counsel objected on the grounds that the request sought information relating

to non-testifyg expert witnesses and was protected by the attorney work product doctre.

Complaint Counsel also objected that the Interrogatory prematuely sought information

involving expert witnesses in advance ofthe timing set forth in the Scheduling Order. (Id.

At the same time they served the interrogatories , Respondents also served requests for the

production of documents. Among other things, Respondents requested

All documents supporting or relating to every evaluation, surey, or study

conducted by you or on your behalf to assess consumer reaction to or consumer
perception, comprehension, understanding, "take-away," or recall of statements or
representations made in any EMS device advertisement.

(Exhibit C, Complaint Counsel' s Response to Respondents ' First Set of Document Requests

Request No. 8). Complaint Counsel again objected, citing the work product doctrine and the

untimeliness of the request for expert information.

The parties thereafter held a meeting durng which counsel for Respondents asked

whether Complaint Counsel were withholding any information responsive to the requests at

issue. Complaint Counsel admitted that there were materials related to consumer perceptions



that had been withheld because a non-testifying consulting expert had prepared them. Because

these materials had been vaguely described as "other material received from non-testifying

experts" in Complaint Counsel's privilege log, counsel for Respondents asked Complaint

Counsel to provide a more detailed description.

Respondents also asked Complaint Counsel to reconsider their objection in light of the

discovery Order issued in In re Kraft, supra. Counsel for Respondents explained that the Kraft

Order-which Complaint Counsel had cited in and attached to their objections (Exh. B, p. 2;

Exh. C, p. I )-ontemplated facts similar if not identical to those in this case, and explicitly

compelled the production of consumer surey evidence prepared by a non-testifying expert and

before the timing for expert disclosures.

Counsel for Respondents memorialized the discussion and outlined the issues in a

December I , 2003 letter to Complaint Counsel. (Exhibit D, Letter). In response, Complaint

Counsel stated that they were not going to produce the "consumer evidence " which counsel

characterized as "pre-test data" prepared by a non-testifying expert. Complaint Counsel also

indicated that, absent unforseen circumstances, the expert would remain a non-testifying expert

and the consumer survey data would not be introduced at hearing. However, on December 4

2003 , Complaint Counsel did produce a supplemental privilege log describing the "pre-test data

and "consumer evidence" in its possession. (Exhibit E, Complaint Counsel's Supplemental

Privilege Log). I This motion followed.

I At present, it appears that other issues raised at the November 20, 2003 conference have been
resolved between the paries. However, Respondents note that only in the last day has it received
the documents copied and produced by Complaint Counsel. Consequently, Respondents have
not had the opportunity to determine if Complaint Counsel has fully responded to Respondents
written discovery.



ARGUMENT

Rule 3.31 (b)(4)(ii) of the Federal Trade Commission s Rules of Practice controls

discovery of facts known and opinions held by non-testifying experts who are retained in

anticipation of litigation:

A party may discover facts known or opinions held by an expert who has been retained or
specially employed by another pary in anticipation of litigation or preparation for
hearng and who is not expected to be called as a witness at hearng, only upon a showing
of exceptional circumstances under which it is impracticable for the party seeking the
discovery to obtain facts or opinions on the same subject by other means.

(Id.

Respondents ' request for information is narow and limited only to factual information-

not opinions-and meets the standard set forth by the Rule for the production of such

information.

As indicated in their letter to Complaint Counsel, Respondents have clarified their

requests as limited to 
factual 

information related to the consumer perception evidence in

Complaint Counel's possession. Ofthe twelve categories of documents described by Complaint

Counsel in their supplemental privilege log, Respondents request is narrowly tailored and seeks

disclosure ofthe following documents only:

15a - Screenig questionnaire for copy test (excluding drafts of questionnaire);

15b - Questionnaire for copy test (excluding drafts thereof);

15c - Completed questionnaires from copy test;

15d - Tabulations of data (excluding e-mails regarding the copy test to the extent
they do not include factual data);

15e - Tapes for use in copy data.



(Exh. E)? Respondents do not seek any analyses, opinion, notes, anotations or other documents

that do not contain factual information describing final test methodology or procedure, raw data

or surey results.

The Kraft decision cited by Complaint Counsel in their objections involved

circumstances remarkably similar to those at issue. In that Order, Judge Parker recognized the

distinction between analyses, opinion and thought processes of non-testifying experts, on the one

hand, and consumer survey data, on the other, in the context of the work product doctrine.

In Kraft, Judge Parker considered a request that he issue a subpoena requiring complaint

counsel to tu over certain documents, among which were "documents relating to consumer

perceptions conveyed by advertisements which are referred to in the complaint." In re Kraft,

Order Ruling on Respondents ' Motion for Documents in the Possession of Complaint Counsel

(Docket 9208 , July 10, 1987)(attached hereto as Exhibit F). Judge Parker sumarily rejected

part of the request, stating that

(oJther documents which Kraft seeks-interview reports, wrtten analyses of evidence
memoranda recommending action, communications between the Commission and the
Attorney General of Californa-are work product or relate to the deliberative process
and are generally immune from disclosure.

Id. p. 2 (citations omitted). However, with regard to factual 
consumer perception data-the

same type of data at issue in this motion-he expressed a different view:

Whle withholding the work product and internal memoranda which Kraft seeks wil not
prejudice its ability to prepare its defense, one category of documents causes me
concern-those relating to copy test research performed at the direction of complaint
counsel in anticipation of litigation. Those documents are work product but they contain
significant evidence relating to the issues raised in the complaint.

2 Complaint Counsel's supplemental privilege log indicates that these categories of documents

have been withheld on the basis of "non testifyng-expert; work product doctrne privilege.
Although Complaint Counsel invoked the deliberative process privilege in its initial objections to
the discovery at issue, they have not asserted that privilege with regard to the documents
presently sought by Respondents.



Id. Judge Parker explained that Respondents were unable to obtain the same information without

disclosure, and that such inability met the standard contemplated by the Rule:

Kraft can develop and offer its own evidence of consumer perceptions, but it canot
exactly duplicate complaint counsel's research. Therefore, since Kraft has a need for the
sureys conducted by or for complaint counsel, and since the precise information
contained in the surveys cannot be obtained through any other means , I will approve a
subpoena directing complaint counsel to tu them over to counsel for Kraft.

Id. (citations omitted).

Moreover, Judge Parker stated that the information was immediately discoverable

regardless of whether the evidence was going to be offered at hearing or not:

If complaint counsel intend to offer the sureys in evidence they should be revealed now
so that Kraft's attorneys can begin analyzing them. If they are not offered in evidence
they may lend some support to Kraft' s claim that its advertisements do not imply what
the Commission believes they do.

Id. (emphasis added).

Respondents face the same hardship as respondents in Kraft. Complaint Counsel's case

wil rise or fall on surveys of consumer perceptions, and the consumer perception data in the

possession of Complaint Counsel goes to the heart of the central issue in this case. Complaint

Counsel has indicated that it wil not seek to introduce the consumer surey data at a hearig in

3 Federal Courts have had no difficulty in separating out discoverable 

factual data 
obtained from

third paries by a consulting expert, and protected analyses , opinion and evaluation of the factual
data by that same expert. See, e.g., Milwaukee Concrete Studios, Ltd. v. Greeley Ornamental
Concrete 140 F.R.D. 373 (E.D.Wis. 1991)(Finding that the consumer surey data fell outside
the scope of the work product doctrine: "The materials sought by Greeley Ornamental Concrete
Products are predominantly factual in nature--and their production poses little, if any, risk of
revealing Milwaukee Concrete Studios' trial strategy"); Southern Scrap Material Co. v. Fleming,
Slip Copy (June 18 2003 E. La)("Insofar as documents sought recount factual information
relevant to the claims against Southern Scrap in the underlying litigation, whether it is simply
unanotated raw data, test results, maps indicating where samples were taken from, or a graphic
display of test sample results , these factual matters are fully discoverable. This type of
underlying factual information does not fall within the work-product doctrne. )(attached hereto
as Exhibit G). .



this case. This position obviously raises the question whether the consumer surey evidence

supported or weakened the Commission s belief as to consumers ' perceptions. If the consumer

surey data supports Respondents ' case , then, as Judge Parker reasoned, that factual information

is discoverable because it "may lend some support to (Respondents ) claim that its

advertisements do not imply what the Commission believes they do. /d. Because Respondents

canot obtain that information absent disclosure by Complaint Counsel, the special

circumstances called for by Rule 3.31 (b)(4)(ii) exist and the information should be disclosed.

CONCLUSION

For the foregoing reasons, Respondents respectfully request that an Order be issued

directing Complaint Counsel to produce all surveys or consumer perception information

identified in Complaint Counsel' s supplemental privilege log, relatig to consumer perceptions

or impressions received from or conveyed by any of the advertisements described in the

complaint.

Dated: December 11 , 2003

E jard F. Glyn
odore W. Atkinson

VENABLE LLP
575 i Street, N.
Washigton, DC 20004- 1601
(202) 344-8000

Attorneys for Respondents
Telebrands Corp. , TV Savings, LLC
and Ajit Khubani



CERTIFICATE OF SERVICE

I hereby certify that on December 11 2003, pursuat to Federal Trade Commission Rules
of Practice 4.2(c) and 4.4(b), I caused the foregoing Respondents ' Preliminary Witness List to be
filed and served as follows:

(1) an original and one (1) paper copy filed by hand delivery and an electronic copy
in Microsoft Word format filed bye-mail to:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvana Avenue, N. W.
Rm. H- 159
Washington, D.C. 20580
E-mail: secretary ftc.gov

(2) one (1) paper copy served by hand delivery to:

The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Pennsylvania Avenue, N. W.
Rm. H- 112
Washington, D.C. 20580

(3) one (I) paper copy by first-class mail and electronically bye-mail to:

Constance M. Vecello, Esq.
Senior Counsel 
600 Pennsylvania Avenue, N.
NJ-2115
Washington, D.C. 20580
cvecellio ftc.gov

Jam Reilly Dolan
Assistat Direcr
Federal Trade Cossion
601 . New Jersey Avenue, NW
Washigtn, OC 20001

(4) and one (1) electronic copy each bye-mail to:

Walter Gross
600 Pennsylvania A venue, N. W.
NJ-2127
Washington, D.C. 20580
wgross ftc. gov

Amy Lloyd
600 Pennsylvania Avenue, N.
NJ-2260
Washington, D.C. 20580
allovd(qftc.gov



I fuher certify that the electronic copy sent to the Secretary of the Commission is
a tre and correct copy of the paper origial, and that a paper copy with an original
signatue is being filed with the Secretar of the Co . ssi the same day by other
means.
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Room 532

Fedral Trade Commission

Page 2 (IJ PROCEEDINGS

(2) ADMINISTRATIVE LAW JUDGE MCGUIRE:Ths hearig

(3) is now in order in the case in re:Telebrands
(4J Corporation, TV Savigs, LLC, and Ajit Khubani
(5) Proceeding Number 9313,and this prehearig conference

(6) is being held pursuant to Part 3121 of the FfC Practice
(7 Rules.
(8) Let me say hi to everyone ths mornig. Before
(9) we get strted, I th it's proper tht counel at this

(10) tie enter their own appearances, and for the record
(11J we ll start fist with the counel for the government.
(12) MS. VECELLIO: Good mornig, Your Honor. I'm
(13J Conne Vecello. I'm counel supportg the complaint.
(14) MR. GROSS: Good mornig, Your Honor. Walter
(15) Gross, counel supportg the complaint.
(16) JUDGE: Mr. Gross.
(17) MS. LLOYD: Good mornig, Your Honor. I'mAmy
(18J Lloyd, counel supportg the complaint.
(19) JUDGE: Good morng. Now counel I thin for
(20) respondent.
(21) MR. GLYNN: Good morng, Your Honor. I'm

(2) Edward Glyn, counsel for respondents in this matter.
(2) JUDGE: Good morng.

, (24) MR. ATKINSON: Good morng, Your Honor.
(25) Theodore Atkinson, counel for the respondents in 
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(13)

(14)

(1SJ

(16)

(17)

(18)

(19)

(2)

TUESDAY

NOVEMBER 4 , 2003

6th Street & Pennsylvania Ave.

(21)

(2)

(2)

Washington , D.C. 20580

The abve-entitled mater ca on for

(24) prehearng conference, pursuan to notice, at 10:05

(25) a.m., before THE HONORALE STPHEN J. MCGUIRE.

For The Record, Inc. -- (301)870-8025 Mi- Scrpf( (3) Page 1 - Page 4



1"1W(i CONFERNCE
November 4, 2003

TERAS CORP., ET 1\
. . 

I I

MAnE NO. D09313

Page 13

(1) chnges to any of the additional inormtion wi that
12 order if you want to jus tye up or Er me the
(3 inormtion tht should be fied in for respondent
(4) and complat s counsel contact inormtion, then I can
(5) put tht in.
(6) MR. GLYNN: Right.
(7 JUDGE: Okay.Are we dea on that?
(8) If there are no other items to tae up, I wi
19 alo encourge both sides if they want to mae a short

(10) sttement on their case that they would be free to do
(11) so.

(12) We ll sta fist with the statement frm
(13) complat counel.
(14) MS. VECELLIO: Thank you, Your Honor. This case
(15) is about the Ab Force, an electonic abdomil belt.
(16) Respondents adverted the Ab Force on televiion, radio
(17) and prit and on the Internet strtg in December
(18) 2001.
(19) At the sae time , other more expensive ab belts
(2 were saturtig the airves with progrm lengt
(21) commercials, or otherwse known as inomercials for
(2 their product.
(2) As an early radio ad for the Ab Force said in
(24) December 2001: "Have you seen those fantastic
(25) electonic ab belt inomercia on T.V.? They

Page 14

(1) aming, promiing to get our abs into great shape fast
(2 without exercie. But they re expensive, some sellg
(3 for $120 each. But what if you could get a high quality
(4) electnic ab belt for just $1O? Ab Force is just as
(5 powerfl and effective as those expensive ab belts on TV
(6) designed to send jus the right amount of electnic
(7 stultion to your abdomil area. Get the amazig Ab
19 Force belt, the latest fitness cre, for jus $10."(9 Respondents intrduced TV ads for the Ab Force

(10) in Janua 2002 while th so called fitness cre was
(11) at its peak. Again the ad remided viewers of the
(12) inomercils for other ab belts sayig: "I'm sure
(13) you've seen those fantastc electonic ab belt
(14) inomercials on T. . and the ad stessed that the Ab
(15) Force used the same powerf technology as those other
(16) ab belts.
(17) The ads were correct in sayig, I'm sure you
(18) seen those other electonic belt inomercials onT.
(19) Inomericals for three other product, the Ab Energer
(2) the AbTronic and Fast Abs, were satutig the aives
(21) showig daily on televsion at the same tie as the Ab
(2 Force ads.(2 These product, as the early Ab Force radio ads
(24) said, were promiing to get your abs into great shape
(2 fast, without exercie, and as the Ab Force ad said, the

Page 15

(1) Ab Force used the same powerf teChnology as those

(2 exensive ab belts, but it was cheaper.
(3) The Ab Force ad did everyg they could to
(4) remid viewers of the inomercials for those expensive
(5) ab belts. The ads are very simr in appearace to the
(6) AbTronic,Ab Energer and FastAbs commercia. Like
(7 them, they used imges of well muscled, bare chested men
(8) and lean, shapely women wearig ab belts and appearg
(9) to experience abdomial contrctons.
(10) Al of these imges reinorced the impression
(11) that the Ab Force was jus a lower priced version of
(12) those belts, and in 2002, the Commsion sued al three
(13) of the maeters of those belts for falsely promiing
(14) that those belts would produce sli wais lies and rock
(15) hard abs without exercise.
(16) The respondents, however, apparently believed
(17) they could avoid Commsion action by not explicitly
(18) repeatig the verbal claim in the inomercials to which
(19) they refer, and the main issue in this case is whether
(20) consumers got it, whether consumers thought, when they
(21) saw the Ab Force commercials, that they were being
(2 promied the same benefits as were being touted in the
(2) inomercials they were seeing day, the tr wastes,
(24) well defed abs and sli bodies in the Ab Force ads.
(25) Quite simply we can prove that consumers got it

Page 16

(1) and we can also prove that this product does not cause
(2) loss of inches, loss of weight or well defied abs.
(3) Respondents contend they were offerig their
(4) product for completely diferent puroses, for relaxg
(5) massage of the abdomil muscles. They do not appear to
(6) contend that the Ab Force causes loss of weight, loss of
(7 inches or well defied abs. The only real issue in ths
(8) case is whether consumers got those claim frm the ads.
(9 And as an aside, I hope thtrespondents 

(10) agree to simpli the issues in th case and save
(II) everyone tie and efort by admttg that their product
(12) does not cause loss of weight, loss of inches or produce
(13) well defed abs. That is somethg that s under
(14) discussion with us now.
(15) In sum th case is about the effect the ads
(16) forthe Ab Force had on the consumers who saw them and
(17) who spent $19 millon of their hard earned money on them
(18) in the hope of losing weight and inches so they could
(191 look more lie the fit, tr models in the ads and tae
(2) advantage of the so-clled fitness craze that was 
(21) sweeping the countr.

(2) JUDGE: Al right. Thank you, Ms.Vecello.
(23) Mr. Glyn, would you lie to make a sttement on behalf

(24) of the respondent?
(25) MR. GLYNN: Jus briefly,Your Honor.The

Page 13 - Page 16 (6) For The Record, Inc. -- (301)870-8025Mi- Scrpt$
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(IJ essence of th case is found in pagrph 19 of the
(2 complaint. Pagrph 19 lays out some cla that
(3 complaint counel says we made:The Ab Force causes
(4) loss of weight, inches, or fat, well defied abdomil
(5) muscles, et cetera.
(6) You wi search in va in respondent
(7 advenisin to fid that. Telebrands, the pricipal
(8) respondent, has been in business about 20 yeas. It
(9 got a well defied product niche, if you wi. They

(10J essentilly tae a look at products tht are out there
(11J in the market and say, We can bring you the same thing
(12) bUt at a lot less money, and that s exactly what they
(13J did in this case.
(14J The essence of this is not clim for the Ab
(15) Force for parculr results, but that Telebrads 
(16) sell you the same technology that you've seen elsewhere
(17) but for $10 a piece instead of $120 or $79 or whatever
(18) those other things are.
(19) Now, complaint counsel says, well, that they
(20) going to prove that respondents got dierent cla
(21) and we welcome that proofbecausefrnkywe don tthin
(2) they re going to be able to prove it.
(23) I argue to Your Honor that such proof would
(24) appropriately tae the form of consumer sureys, that
(25) afer they conduct defensible consumer sureys, then
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(1) they won t have an expert witness to opine on any of
(2) those sureys.
(3) We don t know at this point how they re going to
(4) prove it, but at this point, our position is that this
(5) is very much in the trdition in the America commerce
(6) of, You ve seen X, compare and save, and that s what
(7 this case is about.
(8) JUDGE: Okay. Thank you, Mr. Glyn. Counel
(9) that's all the items that I had today. Is there

(10) anyting else you want to tae up while we re sti here

(11) in session?

(12) MS. VECELLIO: Not at this time,Your Honor.
(13) MR. GLYNN: No, Your Honor.
(14) JUDGE: If not, then we ll be back for our
(15) prehearing conference sometie between Apri 29 andthe
(16) 17th of May prior to the hearig, so other than that,
(17) have a good afernoon, and this hearg is adjourned.
(18) MS. VECELLIO: Thank you.
(19) MR. GLYNN: Thank you.

(20) (Time noted: 10:21 a.
(21)

(2)

(24)

(25)

'u VL"'.r.r'
Novem 4, 2003
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UNTED STATES OF AMRICA
FEDERA TRAE COMMSION

AJ KHANI 
individuay and as president of 
Telebrads Corp. and sole member 
of TV Savigs, LLC. 

In the Matter of

TELEBRAS CORP.
a cotporation DOCKET NO. 9313

TV SAVIGS , liC,
lited liabilty company. and

PUBUC DOCUNT

COMPLAIT COUNSEL'S RESPONSE TO
RESPONDENTS' FIRT SET OF INRROGATORIS

Puruant to Rile 3.3 7 of the Commssion s Riles of Prctice, and item 6 of Chief

Adminstative Law Judge McGuire s Additional Provisions to his Schedulig Order, Complaint

Counsel::erve the following anwer to the Resondents' Firt Set of Interrogatories

'Respondents Interrogatories

GENERA OBJECTIONS - INERROGATORIS

Complait Counsel object to respondents' interogatories to the extent they seek
information which may be derived or ascertaied by repondents from documents or
inonnation aleady in respondents' possession. Interogatories are properly used to
obtai inonnation not otherwse available for the requesting par to analyze, not to
requie a par in such discovery proceedng to do his adversar s work for hi by

compilig lists or other information. . . for hi. Berg v. Hoppe. 352 F.2d 776. 779 (9th
Cir. 1965).
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Complait COWlBel object to respondents' interrgatories seeking infonnation prepared in
anticipation of litigation or which seek disclosure of the theories and opinions of
Complaint Counel) on the groWlds that such infonnation is protected ftom disclosure by
the attrney work product privilege and the provisions of Rule 3.3 1 (c)(3), and because
respondents have not made the proper showing that they are entitled to such inonnation
pU(suant to Rule 3.3 I (c)(3) or (4)(B)(ii). Stouffer Foods Corp.. Docket No. 9250, Order
Ruling on Stoufer Foods' Application for an Order Requiring the Production of
Documents (parker) A.LJ. Feb. II, 1992); Kraft. Inc., Docket No. 9208, Order Ruling on
Resondent's Motion for Documents in the Possession of Complaint Counel (parker

L.J. July 10, 1987).

Complait Counsel object to respondents' interrogatories seekig inormation protected
trom disclosue by the deliberative process 

privilege. Stouffer Foods COII. Docket No.
9250, Order Ruling on Stouffer Foods' Application for an Order Requig the Production
of Documents (parker, AL.J. Februar 11 , 1992); Kr. Inc., Docket No. 9208 , Order
Rulg on Resondent's Motion fOf Documents in the Possession of Complait Counsel
(parer) AL.J. July 10, 1987); see alo Rule 4. 0(a)(3).

Complait Counsel object to respondents' intergatories to the extent they seek
inormation relating to the expert wi1nesses that Complait Counel intend to use at the
hearng on the ground tht the tig for identification of such witnesses and discovery
relatig to their opinons and testimony is established in the Schedulig Order Puru:t
to Rule 3. 21(c). Scherig Co1p.. Docket No. 9232, Order re Interrogatories and Request
for Production of Documents (Timony, AL.J. Feb. 6

, 1990); Kraf. Inc. , Docket No.
9208) Order Ruling on Respondent's Motion for Docwnents in the 

Possession of
Complait Counsel (p8:ker, A.L.J. July 10, 1987).

Complaint Counsel object to resondents) interogatories to the extent that they seekinfonnation relating to non-testifyg exper witnesses because respondents have not
made the proper showing that they are entitled to such information purant to Rule

3 I (c)(4)(ii). Schering COf1. Docket No. 9232) Order Denying Discovery andTesony by Expert Witness (Tiwony, A.L.J. March 23, 1990);

Complait Counsel object to respndents' interrogatories to the extent tht they seek
inormation obtained frm Or provided to other law enforcement agencies, and to the
extent tht they seek infoanation obtaed in the coure of investigating maketers of
other EMS devices) on the grounds that such documents are protected from disclosure by
the law enforcement evidentiar fies privilege and disclosure of such documents would
be contr to the public interest.

Complant Counsel object to each of resondents , interrogatories to the extent that they
seek inoImation ascerted or derved trom documents provided to the Commission by
defendants in Federal Trade Commssion v. Electronic Products Distribution. L.L.C.. et
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!L Civil No. 02-CV-888H (AJ), (S. D. cat.

), 

Federa Trade Commission v. United
Fitness of Amerca. LLC et at. CV - 02-0648-KJ-LRL (D. Nev ) and Federal Trade
Commssion v. Hudson Berkley Comoration, et at. CV- 020649-PMP-RlJ (D. Nev.) in
the course of setlement negotiations. Such documents are not par of the Commssion
investigative files or the cases against the marketers of Ab Energizer, Ab Tronic, and Fast
Abs. They were provided for settlement puroses only, and their production would not be
reasonably calculated to lead to discovery of admissible evidence and should be afforded
the protections ofF.R.E. 408 , and contaicommercial and fiancial inormation of a thrd
pary to this litigation.

Complait Counsel object to respondents ' interrgatories that , when read with the
defitions and intrctions, are so vague, broad, general, and all inclusive tht they do
not permt a proper or reaonable response and are, therefore, unduly burensome and
oppressive.

Complait COllel object to the preamble, Intrctions and Defitions to the extent that
they impose an obligation greater than tht imposed by the Conujssion s Rules of
Practice and the provisions ofthe Cour' s Premal Scheduling Order. In addition,
Complait Counel object to eah of Respondents ' document requests that seek
inonnation that is not reasonably expected to yield information relevant to the
allegations of the complait, to the proposed relief, or to the defenses of any respondent
in violations of the Iii of discovery set by Rule 3.31(c)(1).

10. Complait Counel object to respondents ' interogatories to the extent that they seek
information ascertaied from or the identity of confdential infonnants as disclosure of
such information would be contr to the public interes.

GENERA RESPONSES

1. Complait Counel's respones are made subject to all objections as to competence
relevance, privilege, materalty, propriety, adissibilty, and any and al other objections and
grounds that would requie the exclusion of any statement contaied herein if any requests Were
asked of, or if any statements contained herein were made by, or if any documents referenced
here were offered by a witness present and testfyg in cour all of which objections are
reserved and may be interosed at the tie of the heag.
2. The fact that Complaint Counsel have answered or objected to any intergatory or par
therof should not be taken as an admission that Complait Counsel accet or admit the
existence of any facts or documents set fort in or aswned by such interrogatory or tht such
answer or objection constutes adssible evidence. The fact that Complaint COWlsel have
responded to any interrogatory in whole or in par js not intended and shall not be constred as a
waiver by Complait Counsel of all or any par of any objection to any interogatory.
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3 - Complait Counel have not completed their investigation in ths case, and additio
facts may be discovere that are responsive to respondents' inteITogatories. Complait Counsel
reserve the right to supplement the responses provided herein as appropriate durg the coure of
discovery.

4. Complaint Counsel note that to the extent that Respondents have included as many as
four separate interrogatories under only one numbered interogatory, the total number of discrete
and separate inteITogatories is understated- Tnstrction 7 of Respondents ' First Request for
IntelTogatories , in addition to instrctig about the content of the contention (Instrction 7(a),
also instrcts Complaint Counsel to identify all pares with knowledge of relevant facts
(Istrction 7(b)), identif all relative communcations (Instrction 7(c)), and identify all relative
documents (Istrction 7(d)). In fact, each contention InteIogatory is four separte
inteIogatories, and Complaint Counsel' s responses are numbered according to the actual number
of individual intelTogatories posed that require separte answers. Accordigly, Complaint
Counsel have renumbered the TnteITogatories with the Respondents' original number in brackets.

5. Ai used herein

, "

resondents" shall mean Telebrands Corp.. TV Savings L.L.P_ , and Ajit
Khuban.

6. As used herein

, "

respondents' intenogatories " shall mean the interrogatories and all
applicable instrctions and defiitions as set fort in the preamble to the interogatories.

Interr tories and Responses

INTERROGATORY NO. (Respondents Interrogatory No. I, Inction 7(a))

Identify ever representation that you contend is false or misleading that the respondents
expressly made in the Ab Force advertsements and state the basis for your contention.

Response:

Complaint Counsel object to ths intelTgatory based upon the objections set fort in
General Objections 1- 10 of Complaint Counel's Objections to Respondents ' Firt Set Of
Interogatories. Complaint Counsel object to disclosing communcations with Complaint
Counsel's non-testifyng expers because respondents have not made the proper showing that
they are entitled to such infonnation pursuant to Rule 3.31(c)(4)(ii) (Gener Objection 5).
Furennore. Complaint Counsel object to providi communications involvig eXper witnesses
that Complait Counel intend to use at the hearg on the grund that the ting for
identification of such witnesses and discovery relatig to their opinions and testiony is
established in the Scheduling Order Pursuant to Rule 3.21CC) (General Objection 4).
Subject to and without waiving these objections, Complait Counel provide the following
response:
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enorcement offcials as well as converations with COnswner and expense To the best of
Complait Counsel's knowledge and belief, we ar not awae of any other responsivecommuncations.

INTERROGATORY NO. 19 (Resondents ' Intenogatory6 , Intrction 7(d))

Identify every document relatig to the allegation, contention, asseron or claim byprovidig a specific and individual identification of each document or thg, including the tye ofdocument or thng and a briefdescrption consisting at leas of (i) the tye of document or thing;(ii) its general subjec matter; (iii) its date; (iv) its author(s), addressee(s) and 
recipient(s); (v) thepresent location of each document or thg and each copy thereof; (vi) the name, job title,employer, and address of the custodian of the document or 

thg; and (vji) if a copy ofthedocument or thing ha been previously produced to any 
par, so state and specifically andindividually descrbe the previously supplied copy by production numbers or 

otherwise.

Response

Complaint Counel object to this interogatory based upon the 
objections set fort inGener Objections 1 - 10 of Complaint Counsel's Objections to Resondents' Firt Set OfInterrogatories. Specifically, Complait Counel Subject to and without waivig theseobjecons, Complaint Counsel respond as follows:

Complaint Counsel has provided a response to ths request in their respome to Request 
of Respondents ' Fh-st Set of requests for Production of Documents and Thgs. To repeat it herewould be duplicative and unduly burdensome.

INTERROGATORY NO. 20 (Respondents' Interogatory No.

Identity every evaluation, surey, Or study conducted by you or on your behalf to assess
consumer reaction to or consumer perception, comprehension, 

undersandig, " take-away, II orrecall of statements or representations made in the Ab Force 
adversements or in any EMS

device advertsement.

Response:

Complait Counsel object to ths inteogatory to the extent tht it seeks inoIDationrelating to non-testifYg expert witnesses because respondents have not made the proper
showig that they ar entitled to such inormation puruant to Rule 3.

3 1 (c)(4)(ii). Schering

!:, 

Docet No. 9232, Order Denyig Discovery and Testimony by Exper Witness (Titony,A.L.J. March 23, 1990). Furermore, Complait Counel object to to the extent that it seeks
information involving exper witnesses tht Complait Counsel intend to use at the hearg onthe ground that the tig for identification of such witnesses and discovery relatig to theiropinions and testimony is established in the Scheduling Order 

Purant to Rule 3.21(c))(General Objection 4).
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Dated

RN Number FfC OFFICE

ConStance Veeello

Walter Gross
Amy Lloyd
Complait Counsel

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
601 Pennsylvana Ave. , N. , Room 4302.
Washington, D.C. 20580
For Deliveries Use Zip Code 20004

Declaration Pursuant to Rule 3.35(a)(2)

I declare under penalty of perjur that the foregoing is tre and con-ect.

td4l 

Walter Gross

Executed: November 12. 2003

-- 

049



11/12/03 WED 20: 03 FAX 202 326 3197 RN Number FIC OFFICE 1a050

CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of November 2003 , I caused a tre copy of
Complaint Counel' s Response Respondents' Firt Set ofIntergatories to be served by
electronic mail and facsimile upon:

Edward F Glyn Jr.

Venable, Baetjer, Howard & Civilett, LLP
575 71b Street, N.
Washigton, D.C. 20004-1601
(202) 344-8300 fax
Attorneys for Respondents
efgy venable_com
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CERTIFICATE OF SERVICE

OFFICE It 058

I hereby cerfy that on ths 12th day of November bo3 I caused a tre copy of
Complaint Counsel's Privilege Log in Response to Respondents' First Set of Requests for
Production to be sered by electronic mail and facsimile up

Edward F Glynn, Jr.
Venable, Baetjer, Howard & Civilett, LLP
575 7th Street, N. W.
Washigton. D.C. 20004 1601
(202) 344-8300 fax
Attorneys for Respondents
efgy enable.com
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UNED STATES OF AMRICA
FEDERA TRE COMMSION

AJT KHANI 
individually and as president of 

Telebrads Corp. and sole member
of TV Savigs, LLC. 

In the Matter of

TELEBRAS CORP.
a corporation, DOCKET NO. D9316

TV SAVIGS , LLC,
lited liability company, and

PUBLIC DOCUMNT

COMPLAI COUNSEL'S RESPONSE TO
RESPONDENTS' FIRST SET OF DOCUMENT REQUESTS

PUISuant to Rule 3.37 of the Commssion s Rules of Practice, complait counsel serve the

following responses and objections to the respondents' first request for production of documen1:.

GENERA OBJECTIONS - DOCUMNT REOUESTS

Complait counsel object to respondents' request for documents in the possession of the

Commissioner, the Geer Counsel, or the Seceta in his capacity as custdian or

reorder of any information.

Complait counsel object to respondents' request for documents prepared in anticipation
oflitigation or which seek disclosure of the theories and opinions of complait counsel

on the grounds tht such information is protected from disclosure by the attorney work
product privilege and the provisions of Rule 3.31(c)(3), an because resondents have not

made the proper showig that they ar entitled to such inonnation pursuant to Rule

31(c)(3) or (4)(B)(ii). Stouffer Foods Corp.. Docket No. 9250, Order Ruling on
Stouffer Foods' Application for an Order Requing the Production of Documents (parker
A.L.l. Feb. 11 , 1992); Kraft. Inc. , Docket No. 9208 , Order Ruling on Repondent'

Motion for Documents in the Possession of Complait Counsel (Parker, AL.J. July 10,

1987).

Complait counsel object to respondents' requests for document protected from
disclosure by the deliberative process privilege. Stouffer Foods Corn. Docket No. 9250
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Order Ruling on Stouffer Foods Application for an Order Requir the Production of

Documents (parker, A.LJ. Februar 11 , 1992); Krft loc., Docket No. 9208, Orer
Ruling on Respondent' s Motion for Documents in the Possession of Complait Counel

(parker, A.L.J. July 10, 1987); also Rule 4. 10(a)(3).

Complait counsel object to respondents' requests for documents relating to the expert

witnesses that complaint counel intend to use at the hearng on the ground that the
timing for identification of such witnesses and discover relating to their opinions and

testimony is established in the Pretral Scheduling Order Puruat to Rule 3.21(c), dated

November 5 , 2003 ("Scheduling Order

). 

Schering Com.. Docket No. 9232. Order re

IntelTogatories and Request for Production of Documents (Timony, A.L.J. Feb. 6, 1990);

Kraft. Inc. , Docket No. 9208, Order Ruling on Respondent' s Motion for Documents in the

Possession of Complaint Counsel (Parker, A.L.J. July to, 1987).

Complait counsel object to respondents' requests for documents relating to non-
testifyg exper witnesses because respondents have not made the proper showing that
they are entitled to such inoIlation pursuant to Rule 3.31(c)(4)(ii)- hering Corp.

Docket No. 9232. Order Denyig Discovery and testimony by Expert Witness (Timony,
A.L-J. March 23, 1990).

Complait counel object to respondents' requests for documents received by FTC staff
from respondents durg thi investigation or ths proceeding, or documents already
possessed by repondents, their representatives, attorneys, offcers, employees, or agents

on the ground that production of such documents would be unduly burdensome,
unecessar and duplicative.

Complaint counel object to resondents' requests for documents relatig to the extent
that they seek documents obtaed in the coure of investigating marketers of other EMS
devices on the grounds that such documents are protected from disclosue by the law

enforcement evidentiar files privilege and disclosu of such documents would be

contr to the public interest. Hoechst Maron Rousell. Inc.. Docket No. 9293 , Order on

Motions to Compel Discovery From Compliant Counsel Filed By Andr and Aventis

(Chappell, A.L.J. Aug. 18 2000).

Complait Counel object to each of Respondents' Document Request to the extnt tha.t

they seek documents subject to protection ftom public release under either section 6(f),
21(b), 21(c), or 21(f of the Federal Trade Commssion Act, 15 C. 46(f), 57b-2(b),

57b-2(c), or 5Th-2(i) until such tie M a protective order coverng their release is in

effect. See also Rule 4. 10(g).

Complait Counsel object to each of Respondents' Document Request to the extent that
they seek documents that are covered by protective orders in actions in federa cour until

such time as respondents have complied with the provisions of the relevant protective
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orders, copies of which are provided herewjth.

Complaint Counsel object to each of respondents' document requests to the 
extnt that

they seek documents provided to the Commssion by defendants in Federl Trde

Commission v. Electronic Products Distrbution. L. et al. Civil No. 02-CV-888H

(AJ), (S. D. Ca1.). Federal Trae Commssion v. United Fitness of Amerca. LLC et a1.

CV- 02-0648-KJ-LRL (D. Nev.) and Federal Trde Commssion v. Hudon Berkley

C01:poration. at al. , CV- 020649-PMP-RJJ (D. Nev.) in the coure of settlement

negotiations. Such docwnents are not par of the Commission s investigative files or the

cases against the marketers of Ab Energizer, Fas Abs, and AbTronic. They were

provided for settlement puroses only, and their producto would not be reasonably

calculated to lead to discovery of adissible evid nca and should be afforded the

protections ofF .R.E. 408 , and contai commercial and financial inormation of a thd
par to ths litigation.

11. Complait Counsel object to each of Respondents' document requests that, when read
with the definitions and intrtions, are SO vague, broad, general, and al inclusive that

they do not permit a proper or reaonable response and are, therefore, unduly burdenome

and oppressive.

12. Complaint Counsel object to the preamble and Genera Instrctions to the extent tht they

impose an obligation greater than that imposed by the Commssion s Rules of Practice

and the provisions of the Court' s Pretral Schedulg Order. In addition, Complait
Counel object to each of Respondents' docwnent requests that seek inonnation that is

not reasonably expected to yield infonnation relevant to the allegations of the complait,

to the proposed relief, or to the defenses of any respondent, in violations ofile limts of
discover set by Rule 3.31(c)(1) of the Commssion s Rules ofPractica.

13. Complait Counsel object to each of Respondents ' document requests to the extent tht
they seek infonnation ascertned from or the identity of confdential infonnants as
disclosure of such inormation would be contr to the public interest.

GENERAL RESPONSES

1. Complait counel's responses are made subject to all objections as to competence
relevance, privilege. materalty. propriety, adissibilty and any and all other objections and

grounds that would require the exclusion of any statement contained herein if any requests were
asked of, or jf any sttemen contained herein were made by, or if any documents reference
here were offere by a witness present and testifyg in cour, all of which objections are

reserved and may be interosed at the time of the hearg.

2. The fact that complait counel have anwered or objected to any docwnent request or

par thereof should not be taen as an adssion that complait counsel accept or admit the
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existence of any facts or documents set forth in or assued by suh request or that such anwer

or objection constitutes admissible evdence. The fact that complait counel have responded 

any request is not intended and shll not be cons1:ed as a waiver by complaint counsel of al or

any par of any objection to any request. 

3. Complaint counsel have not completed their investigation in this case, and additional

documents may be discovered that are responsive to respondents' request for docuents.
Complait counsel resere the right to supplement the responses provided herein as appropriate
durg the course of discovery.

Document Reauests and Responses

Request 1.

Al docwnents relating to yout contention that representations expressly made in the Ab Force
advertsements are false or misleadig. .
Response:

Complaint counel object to this request based upon Generl Objections 2 - 8. Subject to these

objections, complait cO\lel will make available for inection at a mutually agreeable date and

time documents that are located at Federa Trade CommssioJ4 601 New JeJ;ey Avenue,

Washigton, DC 20580.

Request 2.

All documents relating to your contention that representations made by jmplication in the Ab
Force advertisements are false or misleading.

Response:

Complait counsel object to ths request based upon General Objections 2 - 8. Subject to these

objections, complait counel will make available for inspection at a mutually agreeble date and

tie documents that are located at Federa Trade Commssion 601 New Jersey Avenue

Washion, DC 20580.

ReQuest 3.

Documents suffcient to identi every EMS device other th Ab Tronic, AB Energier, and

Fas Abs that was offered for sale, sold or distrbuted in the United States durng or in the thee-

year perod before the tie period in which the Ab Force adversements appear.
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Wa.higto DC 20580.

Request 7. 

All docwnents supportg or relating to every evaluation, surey, or study conducted by you or

on your behalfto assess consumer reaction to or consumer perception, comprehension

undertaIding, " tae-away," or recall of statements or representations made in the Ab Force
adversements.

Response:

Complait counsel object to ths request based upon the objections set fort in Gener
Objections 2-5. In parcular, complaint counsel object to respondents' requests for documents

relati to documents relatig to the expert witnesses that complaint counel intend to use at the

hearng on the ground that the tig for identification of such witnesses and discovery relatig
to their opinons and testimony is esblished in the Pretral Scheduling Order Puuant to Rule

21(c), dated November 5, 2003 ("Scheduling Order

). 

Complaint counel also reitere the
objection Complaint counel to respondents' requests for documents relating to non- testifYg
expert witnesses because respondents have not made the proper showing that they are entitled to
such inormation puruat to Rule 3.3 I (c)(4)(ii).

Request 8.

Al documents supportng or relati to every evaluation, survey, or study conducted by you or
on your behalf to assess consumer reaction to or consumer perception, comprehension,
understandig, "take-away," or recall of statements or representations made in any EMS device
advertsement.

Response:

Complaint counel interprets ths request as applyig to all EMS devices other th the Ab Force.
Complaint counsel object to ths request based upon the objections set fort in Generl
Objections 2-

ReQuest 9.

Al documents that yon intend to rely on as evidence including, without limitation, sureys,
letter, telephone records, reports and memoranda, that consers perceive, understand or
comprehend the Ab Force advertsements as making the representations identified in paragraphs
16 through 19.
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Complaint counsel object to ths reuest based upon the objections set fort in General

Objections 2-7 and 11-12. In parcular, complaint counsel object to respondents' reuest for

docuents relating to past law enorceeIt actions against respondents because it seek

inonnation that is not reaonably expected to yield infonnation relevant to the allegations of the
complaint, to the proposed relief, or to the defenses of any resondent, in violations of the lits
of discovery set by Rule 3.3 I (c)(l) ofthe Commission s Rules of Practice and because most such

documents are already possessed by respondents, their representatives, attomeys, offcers

employees, or agents, and production of such documents would be unduly burdensome
unecessar and duplicative. 
Request 16.

All documents identified in any anwer to any Interrogatory or which you relied on in answerig
any Interogatory.

Response:

Complait counel object to ths request based upon the objections set forth in General
Objections 2 - 13. In parcular, complait counsel object to this request because it seeks
inormation that is not reasonably expected to yield information relevant to the allegations of the
complait, to the proposed relief, or to the defenes of any respondent, in violations of the liits
of discovery set by Rule 3-31(c)(1) of the Commssion s Rules of Practice and because most such
documents are aleady possessed by respondents, their representatives) attorneys, offcers

employees, or agents, and production of such documents would be unduly burdensome
unecessar and duplicative.

Respectfully submitted

Conne Vecello (202) 326-2966
Walter Grss (202) 326-3319
Amy M. Lloyd (202) 326 2394

Division of Enforcement
B11eau of Consumer Prtection
Federal Trade Commssion
600 penrlvana Avenue, N. W.

Washington, D.C. 20580

Date: November 12, 2003
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CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of November 2003, I caused a 
tre copy of

Complajnt Counel' s Response to Respondents' First Set of Requests for Documents and Thgs
to be sered by electronic mail and facsimile upon:

Edward F Glyn, Jr.
Venable, Baetjer, Howard & Civiletti, LLP
575 7 Street, N. W.
Washington, D.C. 20004-1601
(202) 344-8300 fax
Attorneys for Resondents
efgy venable.com





202.344-8008 twatkinson(gvenable.com

December 1 , 2003

BY FAX

Walter Gross , III, Esquire
Federal Trade Commission
Bureau of Consumer Protection
Enforcement Division
601 New Jersey Ave. , N. , Room 2115
Washington, D.C. 20580

Re: FTC v. Telebrands - Docket No. 9313
Discovery Responses

Dear Walter:

I am writing to follow up on our meeting on November 20, 2003 during which we raised
several issues concerning complaint counsel' s responses and objections to Respondents ' First Set
of Interrogatories and First Requests for Production of Documents.

As you recall, we expressed our concern that counsel had not produced certain responsive
documents and information in answering our discovery. The documents and information
covered three areas , each of which we discussed in detail:

Evidence of Consumer Perceptions

You indicated in the meeting that you were in possession of certain "consumer evidence
that had been prepared by a consulting expert in anticipation of litigation. The existence of this
evidence" raised two issues.

First, we expressed our concern that the privilege log produced by complaint counsel failed
to provide any description ofthis "evidence" suffcient to allow Respondents to understand what
was being withheld. Specifically, item number 15 of the privilege log describes resumes
correspondence and "other materials ' as having been produced by a non- testifying expert on
behalf of the Commission "for use in anticipation of litigation." At the meeting we requested
that you amend the privilege log to describe the "consumer evidence" and "other materials" in
your possession. You agreed. As you know, I will be in your offce tomorrow to review
documents. Please provide us with the amended privilege log at that time.
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December 1 , 2003
Page 2

Second, based on the decision in Kraft, Inc. Docket No. 9208 , Order Ruling on
Respondents ' Motion for Documents in the Possession of Complaint Counsel (Parker , A.L.J.
March 23 , 1990)-which you were kind enough to attach to your objections-any such
consumer evidence" must be produced to Respondents in this case.

The decision in Kraft instructs that such "evidence " although work product, is
discoverable. Indeed, the Judge in Kraft reasoned that although it is tre that the respondent in
that case "can develop and offer its own evidence of consumer perceptions, it canot exactly
duplicate complaint counsel' s research. /d. The same is true of complaint counsel' s "consumer
evidence" in this case. Although the impressions, thoughts and analyses of the expert are not
discoverable, the factual information-whether surveyor study data, methodology, results
etc. is discoverable. Moreover, whether the "consumer evidence" in your possession will be
offered at the hearng or otherwise is irrelevant. The decision in Kraft makes it clear that the
evidence is discoverable now, regardless of whether complaint counsel intend to offer it up at
the hearng: "If complaint counsel intend to offer the surveys in evidence, they should be
revealed now so that Kraft' s attorneys can begin analyzing them. If they are not offered in 
evidence, they may lend some support to Kraft' s claim that its advertisements do not imply what
the Commission believes they do. Id.

You told us at the meeting that you would consider Respondents ' position on this issue
and let us know whether complaint counsel wil produce the "consumer evidence" in its
possession. Per our request, which was renewed by Ed Glyn in his conversation with you this
afternoon, please let us know by noon tomorrow if you wil produce such information.

Consumer Complaints

We understand that complaint counel wil produce for inspection and copying
communications between the Commission and consumers regarding to the advertising or
performance of the Ab Force or of any other EMS device at issue. We also understand that the
Commission may have conducted interviews with consumers of the Ab Force or other EMS
devices at issue. You informed us that you would determine whether any such statements exist
and whether any of those interview statements contain factual information concernng the
advertising or performance of the devices at issue. To the extent that such communications do
contain factual information, please produce that information.
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Evidence of Prior Bad Acts

Connie Vecellio informed us at the meeting that she would seek to introduce the existence
of prior consent orders against Mr. Khubani, even though the consent orders were entered into
without any finding of wrongdoing. As an initial matter, we believe that these consent orders
are wholly irrelevant to the issues raised in the curent proceeding, and that any attempt 
introduce the orders at the hearing in this case would be made for the sole, improper purpose of
citing to alleged prior bad acts. This type of evidence is routinely stricken as irrelevant and
unduly prejudicial even where-unlike this case-there is some evidence of a prior "bad act."

We requested that we be permitted to assemble a defense to any improper and outrageous
citation of consent orders by complaint counsel by examining the information in the
Commission s possession concerning the previous consent orders. You informed us that you
would consider our request. Please let us know by noon tomorrow whether you will produce
that information.

With regard to Respondents ' document requests , we understand that of the universe of
responsive documents , complaint counsel have withheld from production the following:

Documents identified on the privilege log;
Documents that Respondents already produced to the Commission; and
Documents in the Abtronic and Fast Abs that are not directly or indirectly related to
advertising or marketing.

I note that on November 21 2003 , Ed Glyn informed Amy Lloyd that we had reached an
agreement for the production of documents with counsel in the Ab Energizer case and therefore
complaint counsel need not produce any documents that were produced to the Commission Staff
by AbEnergizer. Please inform us tomorrow ifthere are any documents complaint counsel are
withholding in addition to those described above.

Finally, you asked us to provide you with (1) a more complete identification of persons
with knowledge as part ofthe initial disclosures and (2) broadcast quality copies of the
television advertisements at issue. With regard to the identification of persons with knowledge
Ed Glyn sent a letter after our meeting citing the interrogatory responses that identified persons
with knowledge. As to the broadcast quality tapes , we expect to be able to inform you tomorrow
as to the status of those tapes.
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Please inform us immediately if Respondents ' understanding of any ofthese issues is
incorrect. Barrng such a response, I wil see you tomorrow for the inspection of the documents
being produced by complaint counsel, and I look forward to receiving responses to the requestsoutlined above. 

cc: Edward F. Glyn, Esquire
Constance M. Vecello , Esquire
Amy Lloyd, Esquire
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UNITED STATE OF AMRICA
BEFORE FEDERA TRADE COMM1SSION

Sf m.IY. ..

Jrr 

'Ju :i: 8f' 
.0" .

'S DOCKE't..Q 9 

DOCUMENT PROl;t::
fNlj

In the Matter of

KRA, INC.
a corporation.

ORDER RULING ON RESPONDENT 
t S MOTION FOR

DOUMENTS IN THE POSSESS ION OF COMPLAINT COUNSEL

Pursuant to is 3. 3l(b) (1), 3. 34(b) and 3. 36 of the
comrission I s Rules of Practice, respondent Kraft, Inc. . bas asked

me to issue a subpoena 
duces tecum requir ing complaint counsel to

turn ovet certain documents in t eir possession to Kraft. The

requested subpoena contains ele en specifications , the first
seven of which seek all documents relating to the allegations 
paragraphs 6, 7, 8, 9, 10, 11, and 12 of the complaint.
Specificiatio eight seeks documents relating to consumer
perceptions conveyed by advertisements whlch are referred to in
the complaint; nine , all documents relating to the nutr 

i tional
content or quality of Kraft singles, imitation cheese products,
and five ounces of milk; ten, communications between the
Commission or its staff and the Attorney General of California or
his staff relating to Kraft or its ad ertisin9; and, ele en, all

- documents identified 1n complaint counsel' s responses to Kraft I 
first s t of interrogator ies.

The request d specification seek several categories of
documents in complaint counsel s possessio

(1) Those receiqed from Kraft durin9 the
investigation wbiCh led to the complaint.

(2) Communications with third partie

(3) Those pr pared by or for complaint
counsel, such as inter iew reports, analyses
of evidenc , surveys, letters to and from
potential witnesses, and recommendations to
their superiors and to the Commission.
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Kraft knows whioh of its documents it gave the Coami sion
dur inq the investiqation but it seeks disclosure of the
relevance of each document to particular complaint allegations.
While lraft is entitled to this information, a subpoena is the
wronq vehicle for obtaining such knowledge. At the preheating
conference which will be held shortly, I will establish, jnte
alia, deadlines for tbe produo ion of documents which the pa tiesinnd to offer in evidence ana, if after analyzin9 the
documents Kraft cannot determine the relevance of SOme it may
cnallenge the admissibility of those documents.

Other documents which Kraft seeks -- interview reports
written analyses of evidence, memoranda recommending action,
communications between the Commission and the Attorney General of 

California -- are work product or relate to the deliberative
process and are genera11y immune from disclosure. Safewav
Stores, Inc. , Docket No. 9053 (June 30, 1976) Bell & Howell Co.
DOcket No. 9099 (April 11, 1970); FTC v. Warner communications
Inc. , 742 F. 2d 1156, 1161 (9th Cir. 984)

While withholding the work product and. internal memoranda
which Kraft seeks will not prejudice its ability to prepare its
defense, one category of documents causes me concern -- hose
relating to copy test research performed at the direction of
complaint counsel in anticipation of Ii tiqation. These documents
are work product but they contain significant evidence relatingto the issues raised in the complaint. If complaint counsel
intend to offer the surveys in evidence, they should be revealed
now so that Kraft t S attorney 1 5 can begin analyzing them. If theyare not offered in evidence, they may lend some support to
Kraft I s claim that its advertisements do not imply what the
Commission believes they do.

Kraft can develop and offer its own e idence of consumer
perceptions but it cannot exactly duplicate complaint counsel'research. Therefore, since Kraft has a need for the surveys
conducted by or for complaint counsel, and since the precise
information contained in the surveys cannot be obtained through
any other eans (Section 3. 36 (b) of the Rules of Practice), I
will approve a subpoena directing complaint counsel to turn them
over to coun sel for Kraft. Therefore,
rr IS ORDERED that Kraft I s 

request for a subpoena duces tecumcontaining proposed specifications 1-7 and 9-11 be, and i t here
is, denied.

IT IS FURTHER ORDERED that Kraft shall p epare for my signature a
subpoena duces tecum directing complaint counsel to produce all
surveys relating to consumer perceptions or impressions recei
from or conveyed by anv of the Kraft ad ertisements attached to
or otherwise described in and subject to the complaint. 
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