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Fora Consummated Merger Where Pricing Data
Exists, the Emphasis Is on Analysis of the Pricing
Data, Not on Elzinga-Hogarty Type Analysis

Application of the SSNIP Test to Identify Smallest
Relevant Product and Geographic Markets

Product Market: In-Patient Hospital Services (Except

Quaternary) Sold to Health Plans

1.

Documents and Testimony Support the Conclusion
That Inpatient Hospital Services (Except Quaternary)
Sold to Health Plans Is a Relevant Product Market

Application of the SSNIP Test Supports the
Conclusion That Inpatient Hospital Services

(Except Quaternary) Sold to Health Plans Is a
Relevant Product Market

Outpatient Services Are Not a Substitute for
Inpatient Services

Geographic Market: Triangle Formed by Evanston,

Glenbrook and Highland Park.
1.

2.

General Definition of the Triangle Area

SSNIP Test Supports the Conclusion That the
Triangle Is a Relevant Geographic Market

Patient Flow Analysis and the Elzinga-Hogarty
Test Are Inappropriate Tools for Defining
Geographic Markets for General, Inpatient Acute
Care Hospital Services ’

................................................................

Evidence from Dr. Haas-Wilson Regarding the
Triangle Geographic Market

Consistent Evidence from Current and Former
ENH Executives
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Claims of Quality Improvements Limited to
Some Aspects of One of Three Hospitals in
ENH System

Respondent Failed to Prove That Quality
Changes Outweigh the Anticompetitive
Effects of the Merger and Even Failed to
Offer a Methodology for Making Such a
Comparison

Complaint Counsel Presented the Only Quantitative
Analysis of Quality, and the Results Prove That
Quality Did Not Improve in All of the Areas Where

Objective Data Was Available

a.

Dr. Romano Is Complaint Counsel’s Expert
Witness for Quality of Care Issues

Dr. Romane’s Analysis of Outcomes

1) Dr. Romano Found No Discernible
Improvement in Quality of Care at
Highland Park After the Merger

(a) There Was No Improvement
in Heart Attack Care After the

(b) ENH’s Opening of a Cardiac
Surgery Program at Highland
Park Hospital May Have
Worsened the Quality of Cardiac
Surgery at ENH

(c) There Was No Improvement in
Interventional Cardiology at
Highland Park Hospital or at
ENH As a Whole After the Merger

(d) There Was No Improvement in
the Quality of Obstetrics and
Gynecology Care at Highland
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1. Dr. Chassin’s Qualitative Analysis Was Inadequate

(d)  There Was No Improvement
In Patient Satisfaction at
Highland Park Hospital in

Other Areas After the Merger.............

(2)  ENH Uses Press-Ganey Data to
Measure Patient Satisfaction
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2, There Was No Significant Quality Improvement

at Highland Park Hospital Due to the Merger

a.

There Was No Significant Quality
Improvement in Nursing Services at
Highland Park Hospital Due to the Merger

There Was No Significant Quality
Improvement in Obstetrics and Gynecology
at Highland Park Hospital Due to the Merger

There Was No Significant Improvement in
Highland Park Hospital’s Quality Assurance
Activities Due to the Merger

There Was No Significant Improvement in
Highland Park Hospital’s Quality

Improvement Activities Due to the Merger................

There Was No Significant Quality
Improvement in Laboratory Medicine and
Pathology Services Due to the Merger

There Was No Significant Quality
Improvement in Oncology at Highland Park
Hospital Due to the Merger

There Was No Significant Quality

Improvement in Emergency Care at Highland
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Highland Park Hospital Had Decided to

Develop a Cardiac Surgery Program Before
the Merger

Highland Park Hospital Was Actively
Pursuing a Joint Cancer Care Program
with Other Hospitals, Including Evanston,
Before the Merger

Highland Park Hospital Was Already
Planning to Renovate and Expand Its
Emergency Department Before the Merger

Some of the Changes Were Part of a General

Nationwide Trend of Improvement

Subsequent to the Merger, There Has Been
an Increase in the Use of Intensivists by
Hospitals

There Has Been An Increase in the Use of
Information Technology by Hospitals to
Improve the Quality of Care

Highland Park Could Have Continued to
Improve and Expand Other Clinical Services
Without the Merger '

a.

.................................................................

Highland Park Hospital Could Have
Implemented the Changes in Its Obstetrics
and Gynecology Department Without the

Highland Park Hospital Could Have
Implemented the Changes in Its Quality
Assurance and Quality Improvement
Activities Without the Merger

Highland Park Hospital Could Have
Improved Its Physical Plant Without the

Highland Park Hospital Could Have
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1499. Bain representatives participated in contract renegotiation strategy discussions, along
with Mark Neaman, Jeff Hillebrand, Ray Grady, Joseph Golbus, Ron Spaeth, William
Luehrs, and Mark Newton. (Newton, Tr. 363-64).

Response to Finding No. 1499:

This proposed finding is misleading. Newton’s role in the Merger and post-Merger MCO
negotiations was extremely limited, thus providing no foundation for him to testify concerning
these matters. (RFF-Reply Y 1387, 1462, 1465).

1500. At these renegotiation strategy meetings, the participants established a strategy that the

merged entity would seck the higher of the Highland Park and Evanston contract rates

and “add a premium.” No one at the meetings disagreed with this overall pricing strategy.
(Newton, Tr. 364-65).

Response to Finding No. 1500:
This proposed finding is misleading. (RFF-Reply {1 1387, 1462-1463, 1465). ENH did
use the higher of the two hospital contracts as the starting point in its MCO negotiations.

(Hillebrand, Tr. 1856).
REDACTED

- (RFF 91783, 789, 851-52, 891; RFF 1Y 750-752, 788, 841, 846-47, 871-872,
889-890, 892 in camera). For instance, PHCS felt that its major categories of service
(medical/surgical, normal deliveries and C-Sections) should be on fixed rates and negotiated an
escalator clause for the remaining discount-off-charges categories. (RFF Y 846-847).
Moreovér, United indicated that it was its preference to use the better of the two contracts as a
benchmark in negotiations. (CX 111 at 1). In any event, -

REDACTED

(CX 5174 at 11-12, in camera).

REDACTED

- (Foucre, Tr. 1118-19, in camera; CX 5174 at 12, in camera). After the Merger, ENH
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negotiated lower prices than HPH’s previous discount-off-charges rates for inpatient services at
PHCS, CCN, Health Network, Preferred Plan and First Health. (RX 871 at ENH JL 3239; see
also RFF § 735). ENH also negotiated lower prices than HPH’s previous discount-off-charges
rates for outpatient services at PHCS, CCN, Health Network, Preferred Plan, First Health, and
the State of Illinois. (RX 871 at ENH JL 3239; RFF 1 736).

1501. At these contract renegotiation meetings, no one expressed a concern that health plans
would walk away from ENH rather than accept changes to the contracts. Mr. Newton
believed that having a health plan walk away was not a concern because the plans “really
needed this combined entity.” (Newton, Tr. 367).

' Response to Finding No. 1501:

This proposed finding is misleading and false. This proposed finding is supported solely
by the testimony of Newton, who was not a credible witness. Newton’s role in the Merger and
post-Merger MCO negotiations was limited, thus providing no foundation for him to testify
concerning these matters. Moreover, Newton’s testimony reflects improper lay opinion; he was
not qualified as an expert witness. Newton had no foundation to testify about how much MCOs
“really needed” ENH. Such testimony, therefore, should be given no weight. (RFF-Reply 19
1387, 1462-1463, 1465).

This proposed finding also ignores the testimony of Neaman that ENH’s 2000 negotiation
plan risked losing contracts with MCOs. (RFF-Reply § 1433). Nevertheless, ENH had little
reason for such concerns because one-time catch-ups on outdated and under-market contracts
were the primary reasons for ENH’s proposed rate increases. (RFF 91 322, 681, 687, 707, 719,

732, 754, 796, 864).

1502.  Another component of the pricing strategy that emerged from these renegotiation strategy
discussions was to shift, whenever possible, to a discount off charges structure from per
diem contracts. No one at the meetings disagreed with this strategy. (Newton, Tr.
366-67).
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Response to Finding No. 1502:

This proposed finding is misleading. This proposed finding is supported solely by the
teétimony of Newton, who was not a credible witness.. Newton’s testimony speaks only for
- Newton, not HPH management, Such testimony should be given no weight because it is pure
speculation. (RFF-Reply {{ 1387, 1462-1463, 1465).

This proposed finding is further misleading because discount-off-charges is a very
common reimbursement metﬁodology. Generally,- discount-off-charges is the standard
methodology for outpatient services. (RF F—Reply 9799). k

- RE@ACT%EE

(RFF § 82-85, in camera). Since 2000, Chicago area hospitals have pressed more aggressively

for discount-off-charges provisions for inpatient services. (RFF §86). ./ ~. .

 (RFF 97 87-89, in

camera)

1503. The merged ENH entity preferred discount off charges contrdcts because the hospital was

not constrained in its ability to raise list prices, thereby increasing net revenue. (Newton,
Tr. 366). .. :

: _ 'Resgonse to Finding No. 1503:
This proposed finding is misleading. (RFF-Reply q 1502).

1504. . ‘ ' ' ' :
S ' ' BY T (Chan, Tr. 834, in camera;

CX 1607 at2, in camera) ENH negotlators planned to use the results of the United

negotiation in late 1999 (of a contract effective January 1 , 2000) as a benchmark for

hospital rates that ENH would use in subsequent negotiations with health plans.
- (Hlllebrand Tr. 1740-41)
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Response to Finding No. 1504:

This proposed finding is misleading. (RFF-Reply § 1497). Moreover, Hillebrand
testified his intent was to use the United negotiations as a benchmark for many, but not
necessarily all, of the subsequent MCO negotiations. (Hillebrand, Tr. 1740-41).

S. Former ENH Executives Admitted That ENH’s Plan to Use Power
From the Merger to Increase Prices Succeeded

1505. Mr. Newton testified that Mr. Hillebrand summarized at board meetings the success that
ENH had had renegotiating a number of contracts with managed health plans. (Newton,
Tr. 369-70; CX 5 at 5; CX 809 at 7).

Response to Finding No. 1505:

This proposed finding is misleading. (RFF-Reply ] 1365, 1368).

1506. ! _ S
REDACTED

" (Chan, Tr. 844-46, in camera; CX 5906 at 2).

Response to Finding No. 1506:

This proposed finding is misleading. As an initial matter, Chan’s estimate of $21 million
is contradicted by other documents cited by Complaint Counsel. For example, CX 17, Neaman’s
final report on the Merger integration, attributed only $18 million to contract renegotiations, a
ﬁgure that also included $3 million from the Blue Cross renegotiations. (CX 17 at 5-8; CCFF §
1398; RFF-Reply { 1398). |

Whatever the correct figure may be, the cited document confirms that these increases
were the result of ENH bringing its prices up to market. CX 5906 notes that the “impact of
[contract renegotiations] on net revenue at /ENH-Highland Park Hospital is much less

significant” than on the net revenue for Evanston and Glenbrook Hospitals. (CX 5906 at 1).
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Because Evanston Hospital was so far below market for an academic system, this is exactly thé
expected outcome — an outcome consistent with the learning about demand theory.

CX 5906 also reveals that ENH was hardly able to put a “premium” on the higher of the
two merging hospitals contracts. In fact, it reveals that ENH often had trouble negotiating even
pre-Merger HPH’s superior rates for post-Merger ENH. For example, post-Merger ENH’s
inpatiént rates with United, PHCS, CCN, Health Network, Preferred Plan and First Health all fell
below the standard set by pre-Merger HPH. (CX 5906 at 3; RFF-Reply 9§ 1500).

1507. Ms. Chan testified that a number of health plans, such as United, Cigna, and PHCS, fared

“poorly” in the post-merger negotiations with ENH. Faring “poorly” means that United,

Cigna, and PHCS had to pay a lot more in rates to ENH after the post-merger

negotiations. (Chan, Tr. 696-97).

Response to Finding No. 1507:

This proposed finding is misleadihg. The only reason ENH was able to negotiate more
favorable rates with these MCOs after the Merger was because these MCOs — especially Cigna,
PHCS and United ~ had long reimbursed Evanston Hospital at below-market rates and ENH
learned about the demand for its services at the time of the Merger. (RFF ] 778-784, 827-838,
877-884).

1508. Ms. Chan never heard health plan representatives threaten to redirect their patient flow to
other hospitals as a result of ENH’s price increases. (Chan, Tr. 703).

Response to Finding No. 1508:

This proposed finding is misleading. (RFF-Reply § 1494).

D. Testimony and Documents from ENH Consultants Regarding Merger
Creating Market Power

1509. Through the end of 1999 and early 2000, Bain provided contracting strategy advice to
ENH relating to the Highland Park merger. (Neaman, Tr. 1160-61 (describing Bain’s
work); CX 2072 at 1 (Bain’s engagement letter)). The focus of Bain’s project was to
“gro[w] net income by leveraging contracting and service line opportunities created by
the Highland Park merger.” (CX 74 at 3). Bain consistently advised ENH to “leverage”
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the addition of Highland Park against healthcare plans during renegotiations in order to
obtain more favorable rates. (See, e.g., CX 74 at 22 (ENH should “leverage HP” to
“maximize scale benefits”); CX 74 at 19 (“the addition of Highland Park will
substantially improve ENH’s leverage™)). Bain provided specific contracting advice by
health plan to maximize rate increases and based its recommendations on the amount of
- “leverage” the post-merger ENH had. (See, e.g., CX 67 at 39 (ENH had “required
leverage to gain PHCS’s agreement to improved terms” because PHCS was heavily
reliant on combined ENH/HP entity for admissions)). Through these tactics, ENH
successfully negotiated higher rates from health plans in late 1999 and through 2000.

(CX 67 at 32 (projecting annual increase of nearly $15 million in net revenue due to
renegotiations)).

Response to Finding No. 1509:

This proposed finding is inaccurate, misleading and false. Respondent addresses below

the documents at issue as they are used by Complaint Counsel in the following proposed findings

of fact.

1. In 1999, ENH Engaged Bain to Provide Merger-Related Contracting
Strategy

1510. In March 1999, Bain set forth, at the request of ENH, a number of proposals on how Bain
“might help [ENH] with the Highland Park merger that is under discussion.” (CX 66 at
1). Bain believed that the merger “significantly enhances ENH’s competitive and
operating position.” (CX 66 at 1).

Response to Finding No. 1510:

This proposed finding is incomplete and misleading because it fails to detail why Bain
believed a potential Merger might enhance pre-Merger ENH’s competitive and operating
position. According to Bain the “merger present[ed] the opportunity to gain efficiencies in core
central functions, to use purchasing leverage and to improve that [sic] cost and qﬁality of onsite
functions through the sharing of best practices.” (CX 66 at 1-2). According to Neaman, he
understood that Bain advised that the Merger presented the opportunity, but not the guarantee, to

get better contracts when purchasing things like medical supplies or capital equipment; and also
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the opportunity, not the guarantee, to improve costs and quality by sharing ENH and HPH’s best
practices with each other. (Neaman, Tr. 1368-69; (RX 2047 at 8-9, 14 (Ogden, Dep.)).
1511. ENH also agreed with Bain’s conclusion that “Evanston, Glenbrook and Highland Park

all enjoy relatively high market shares in the core markets around each hospital.”
(Neaman, Tr. 1156-57; CX 66 at 1).

Response to Finding No. 1511:

This proposed finding is misleading because it exaggerates the importance of the “core;’
sub-market, which, in reality, is not a relevant measure of ENH’s market share. (RFF-Reply 19
49, 57).

1512. ENH agreed with Bain’s view that the Highland Park merger would provide an
opportunity for ENH to improve its strategic position and improve operating results.

(Neaman, Tr. 1156-57).

Response to Finding No. 1512

This proposed finding is misleading. (RFF-Reply ] 1510).

1513. Bain proposed, among other projects, creating “a unified contracting strategy reflecting
the combined entities” of Highland Park and ENH. (CX 66 at 2).

Response to Finding No. 1513

This proposed finding is incomplete and misleading. As an initial matter, the March
1999 letter revealed that Evanston Hospital was not, at the time, interested in having Bain focus
on this “unified contracting strategy.” (CX 66 at 2). This further confirms that MCO contracting
was never a particularly important part of Merger planning. Neverthéless, because Evanston and
Glenbrook Hospitals had long used a “unified contracting strategy” and because unified
contracting would later become an integral part of harmonizing quality of care and achieving |
efficiencies, it is little surprise that Bain would consider this strategy one of the many parts of its

Merger analysis. (RFF-Reply 9 1381).
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1514.  Around August 1999, ENH officially retained Bain to provide advice on the Highland

1515.

1516.

Park merger. The principal Bain representatives leading the team were Chuck Farkas and
Kim Ogden. (Neaman, Tr. 1160-61; CX 2072 at 3).

Response to Finding No. 1514:

Respondent has no specific response.

For the Highland Park merger, ENH engaged Bain to provide advice on contracting
strategy with managed care plans and on how best to improve, rationalize and consolidate
service lines. (Neaman, Tr. 1169). ENH believed Bain’s analysis was accurate and
provided useful information and direction for ENH in the context of the Highland Park
merger. (Neaman, Tr. 1161).

Response to Finding No. 1515:

Respondent has no specific response.

2. Bain Advised ENH to Use in Contracting the Increased Market
Leverage Due to the Addition of Highland Park

Bain advised ENH that the “merger provides the opportunity to . . . negotiate contracts
with payors from a stronger position.” (CX 2072 at 1).

Response to Finding No. 1516:

This proposed finding is incomplete and, therefore, misleading. The cited sentence reads

in its entirety: “The merger provides the opportunity to reduce costs, refocus activities at the

three hospitals, shift activity from the overcrowded Evanston Hospital and negotiate contracts

with payors from a stronger position.” (CX 2072 at 1). This sentence, when read as a whole,

confirms that Evanston Hospital and HPH hoped that the merged entity would be able to

negotiate from a stronger position as a result of improved quality (refocusing and shifting clinical

activities) and as a result of being more cost-effective. (RFF-Reply §{ 1361, 1407; (RX 2047 at

15 (Ogden, Dep.)). Even one of Complaint Counsel’s lead witnesses, Newton, recognized that

hospitals had to be cost-effective and had to present a high quality product to the market in order

to negotiate better rates from MCOs. (Newton, Tr. 408).
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1517. The focus of Bain’s 1999 through 2000 merger consulting work for ENH was “growing

net income by leveraging contracting and service line opportunities created by the
Highland Park merger.” (CX 74 at 3).

‘Response to Finding No. 1517:

This proposed finding is useful for highlighting that Bain’s use of the word “leverage”
was not a code word for market power as implied by Complaint Counsel. Instead, “leverage”
also applied to “service line opportunities,” an area in which market power could not possibly
exist. (RFF Y 996-98, in camera, REF §999).

1518. Bain consistently advised ENH that ENH’s “negotiating leverage [with health plans]
should increase with increased scale.” Thus, ENH should “leverage HP” to “maximize
scale benefits.” (CX 74 at 22). Bain counseled that “the addition of Highland Park will
substantially improve ENH’ s leverage.” (CX 74 at 19).

Response to Finding No. 1518:

This proposed finding is misleading for several reasons. First, Bain did not use
“leverage” to mean market power. (REF 11996-99; RFF-Reply ] 1517). Second, Ogden, who
was the Bain representative responsible for the ENH Merger project, testified that Bain
eventually found that HPH was too small to make a difference to MCOs, i.e., the importance to a
~ MCO of Evanston Hospital did not differ from the importance of Evanston Hospital plus HPH.

(RX 2047 at 38 (Ogden, Dep.)). Ogden further testified that while Bain thought the Merger
prolvided several benefits to ENH, “[w]e weren’t trying to renegotiate based on a changed
position because of the merger. We said we need to renegotiate because we don’t have a
contract. You haven’t negotiated with us in five years. Here is who Evanston is, and it really
-was overwhelmingly a focus on Evanston” and what Bain thought was “fair market value.” (RX
2047 at 32 (Ogden, Dep.)). Ogden continued, explaining that HPH was a “tiny hospital” and the
Merger did not change ENH’s “position in the mérketplace atall.” (RX 2047 at 33 (Ogden,

‘Dep.)). What made ENH’s post-Merger contracting efforts successful was the application of
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“better people and a better process.” (RX 2047 at 33 (Ogden, Dep.)). Finally, when Ogden

testified, she was not employed by Bain, ENH or any other involved party — thus making her

testimony free of any potential bias. (RX 2047 at 3 (Ogden, Dep.)).

1519. Bain advised ENH that ENH had “significant leverage” with managed care plans because
the combined ENH/Highland Park entity would be the largest in admissions volume in

the Chicago area. (CX 74 at 15).

Response to Finding No. 1519:

This proposed finding is misleading and irrelevant. (RFF-Reply {1 1517-1518). Itis also
false because the Merger did not create an entity with the largest admissions in the Chicago area.
This statement by Bain did not consider other Chicago area hospital systems — such as the
Resurrection Health Care System, the Advocate Health Care System, and the Rush Presbyterian
System — when making the above-cited determination. (Neaman, Tr. 1165).

REDACTED
(RX 1361 at ENHE DL 6610; RX 1331 at
ENHE DL 11883, in camera). And Advocate’s nine hospitals, Resurrection’s eight hospitals,
and Rush’s five hospitals all likely have moré admissions in the Chicago area than does ENH.
(RX 1361 at ENHE DL 6610-11).

1520. ENH understood that Bain’s use of the term “leverage” incorporated the concept of
bargaining power in contract negotiations with health plans. (Hillebrand, Tr. 1801-02).

Response to Finding No. 1520:

This proposed finding is misleading. To be clear, Hillebrand agreed that “leverage means
gaining strength, and bargaining power is a measure of strength.” (Hillebrand, Tr. 1802). But,
again, “leverage” did not necessarily mean market power. (RFF-Reply ] 1517-1518). Even

assuming, for the sake of argument, that the term “leverage” incorporates the concept of
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“bargaining power,” the Merger did not change ENH’s measure of such power. (RFF-Reply

1518).

1521. Bain advised ENH that the post-merger ENH had a “good position” in the marketplace
for negotiating better rates in managed care contracts. (RX 2047 at 156 (Ogden, Dep.)).

Response to Finding No. 1521:

This proposed finding is misleading because Bain believed that pre-Merger Evanston
Hospital’s position in the marketplacé was equally as good as was its post-Merger position.
Specifically, Bain found that HPH was too small to make a difference to MCOs, i.e., the
importance to a MCO of Evanston Hospital d'id not differ from the importance of Evanston
Hospital plus HPH. (RX 2047 at 38 (Ogden, Dep.)). Ogden further explained that HPH was a
“tiny hospital” and the Merger did not change ENH’s “position in the marketplace at all.” (RX

2047 at 33 (Ogden, Dep.)).

1522. This “good position” was attributable to the post-merger ENH’s “size and quality in the
marketplace.” (RX 2047 at 156 (Ogden, Dep.)).

Response to Finding No. 1522

This proposed finding is misleading because Bain determined that the Merger did not
change ENH’s “position in the marketplace at all.” (RX 2047 at 33 (Ogden, Dep.); RFF-Reply
19 1518, 1521). Nevertheless, Complaint Counsel here explicitly concedes, and Respondent
agrees, that ENH’s quality was an important reason for its “good position” in the marketplace for
_ negotiating better rates with MCOs.

1523.  According to Bain, one of the important factors in establishing this “good position”
post-merger was the post-merger market share. Bain advised ENH that “[w]ith the
Highland Park merger ENH now commands a 55 percent market share.” (RX 2047 at
156 (Ogden, Dep.); CX 1607 at 5).

Response to Finding No. 1523:

This proposed finding is misleading. (RFF-Reply {{ 1492, 1521).
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1524. Bain advised prioritizing in the renegotiations large, poor-performing managed care
contracts for which ENH had “enough leverage to improve terms.” (CX 75 at 9).

Response to Finding No. 1524:

This proposed finding is misleading because the very reasons for which Bain advised that
ENH had enough “leverage” to improve terms on the above-mentioned contracts were that they
were large, poorly performing contracts. Ogden confirmed that the “leverage” that ENH had
with MCOs after the Merger was a function of What Evanston Hospital had been paid before the
Merger, and ENH’s position as a major-sized hospital (even without HPH). (RX 2047 at 41
(Ogden, Dep.)). Once again, “leverage” is shown not to be related in any way to market power.
(RFF-Reply {4 1517-1518).

1525. Bain advised ENH to “sell ENH’s benefits to payor” in order to “justify premium pricing
(i.e., above the competitive average).” (CX 75 at 16).

Response to Finding No. 1525:

This proposed finding is misleading because Bain’s advice to “sell ENH’s benefits to
payor” was not related to the Merger. Ogden and Bain concluded that the Merger did not make
ENH any more powerful and, therefore, wha}tever benefits ENH was “selling” existed before the
Merger. (RFF-Reply 9§ 1518, 1521). Moreover, this proposed finding represents nothing more
.than a negotiation tactic, not an exercise of market power: As part of Bain’s advice to ENH that
it get more aggressive during MCO negotiations, Bain suggested that ENH ask for a price higher
than what it might ultimately accept. (RX 2047 at 62 (Ogden, Dep.); RFF {{ 710-725). This
included “[t]argeting 10 percent above the best contract from either [Evanston Hospital or
HPH].” (RX 2047 at 31 (Ogden, Dep.)).

This proposed finding is further misleading because, as it turned out, ENH was rarely

able to negotiate prices better than those of pre-Merger HPH, let alone “premium prices.” For
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example, an ENH document prepared in May 2000 reveals that post-Merger ENH’s inpatient
rates with United, PHCS, CCN, Health Network, Preferred Plan, and First Health all fell below
the standard set by pre-Merger HPH. (CX 5906 at 3; RFF-Reply Y 1500, 1506).

1526. Bain provided ENH with “action plans” for individual health care plan negotiations. (CX
1998 at 44, 49).

Response to Finding No. 1526:

This proposed finding is incomplete because it fails to mention that these action plans
were part of Bain’s overall effort to systematize ENH’s negotiation process. Bain laid out a .
template for ENH to use in its contract negotiations “that highlighted that [ENH] should be doing
an annual review, [] the data that they should put together before every negotiation, and then
some thoughts on how to conduct the negotiation itself.” (RX2047 at 61 (Ogden, Dep.)).
1527. For the PHCS negotiations in early 2000, Bain concluded that ENH could negotiate better
terms because “ENH has significant leverage in negotiations with PHCS as they have

strong North Shore presence and need [ENH] in their network.” (CX 1998 at 44).

Response to Finding No. 1527:

This proposed finding is misleading. Bain further advised ENH on the cited page that the
PHCS contract would soon expire in February 2000 and that HPH had a more attractive contract
than did Evanston Hospital. (CX 1998 at 44). Accordingly, the “leverage” that ENH had with
MCOs after the Merger was a function of what Evanston Hospital had been paid before the
Merger, and ENH’s position as a major-sized hospital (even without HPH). (RX 2047 at 41
(Ogden, Dep.)). Once again, “leverage” is shown not to be related in any way to market power.
(RFF-Reply 79 1517-1518).

Bain further concluded that the addition of HPH did not change pre-Merger Evanston

Hospital’s negotiating position. Accordingly, Evanston Hospital still would have had the same
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“North Shore presence,” and PHCS still would have “need{ed]” Evanston Hospital in its

network, even without the Merger. (RFF-Reply 1 1518, 1521).

1528. Bain advised ENH that it had “the required leverage to gain PHCS’s agreement to
improved terms.” This was because PHCS was heavily reliant on the combined ENH/HP
entity, with ENH/HP constituting “over 30% of [PHCS] North Shore admissions.” X
67 at 39).

Response to Finding No. 1528:

Because the cite, CX 67 at 39, is nearly identical to CX 1998 at 44, this proposed finding
is misleading for exactly the same reasons detailed in Respondent’s reply to proposed finding
1527. (RFF-Reply 1527). | This proposed finding is further misleading because Bain listed as yet
another source of ENH’s leverage with PHCS the fact that PHCS’s “initial proposal is below
existing contract.” (CX 67 at 39 (emphasis in original)). Once again, “leverage” is shown to be,
in part, a function of what Evanston Hospital had been paid before the Merger, and not some
proxy for Merger-created market power. (RX 2047 at 41 (Ogden, Dep.); RFF-Reply 4 1517-
18).

1529. Blue Cross was an exception, in terms of ENH’s negotiating leverage. ENH management
agreed that ENH had less opportunity to negotiate successfully with Blue Cross than with

other payors because of Blue Cross’s large size. (Neaman, Tr. 1 182-83).

Response to Finding No. 1529:

This proposed finding is irrelevant becaﬁse it does nothing to prove a connection between
“leverage” and market power. Whether ENH had more or less opportunity to negotiate with
Blue Cross before and after the Merger, does not reveal how the Merger changed ENH’s
“leverage” with other MCOs. As Bain’s lead representative on the ENH project testified, the
addition of HPH did nothing to improve Evanston Hospital’s negotiating position. (RFF-Reply
99 1518). More.over, ENH had “less opportunitjr” to negotiate with Blue Cross because

Evanston Hospital’s contract with Blue Cross turned out to be one of the few better than HPH’s
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— reflecting the time and effort Hillebrand and Sirabian put into maintaining pre-Merger
Evanston Hospital’s relationship with Blue Cross. Therefore, there was no need for a significant

one-time catch-up on the Blue Cross contract. (RFF §{ 757-760; RFF-Reply ] 1767; CX 1998 at

49).

1530. For the early 2000 negotiations with Blue Cross’s HMO (HMO Illinois), Bain concluded
that “negotiations will be challenging given their strong strategic positions in [Illinois].”
According to Bain, HMO Illinois at that time had the largest market share of any HMO in
Illinois. (CX 1998 at 49). Bain noted that “[t]his negotiation will be challenging because
ENH ‘s relative leverage with HMO IL is less than with most payors.” (CX 67 at 36).

Response to Finding No. 1530:

This proposed finding is misleading because the then-existing Evanston Hospital contract
with Blue Cross did not require a significant one-time catch-up to bring its rates up to

competitive levels. (RFF § 1529).

3. Following Bain’s Advice, ENH Successfully Utilized the Market

Power Generated by the Merger to Extract More Money from Health
Plans

1531. Bain representatives themselves assisted in negotiating certain of ENH’s managed care

contracts in the renegotiations relating to the Highland Park merger. (Neaman, Tr.
1217-18).

Response to Finding No. 1531:

Respondent has no specific response.

1532.

REDACTED
(CX 1991 at 3, in camera).

Response to Finding No. 1532:

This proposed finding is incomplete and misleading.

REDACTED
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" REDACTED (CX 1991 at 3, in camera). Itis therefo;e not surprising that ENH,
REDACTED
CX 1991 at 3, in camera). Even so, in many other cases, ENH did not
obtain rates as favorable as the rates of pre-Merger HPH. (RFF-Reply 9 1500).

1533. By February 2000, Bain targeted an increase of $14.8 million in annual net revenue
attributable to the contract renegotiations by ENH. (CX 67 at 32).

Response to Finding No. 1533:

Bain’s February 2000 target is entirely reasonable given how much catch-up was needed
to bring ENH up to market. (RX 684 at Bain 43; RFF-Reply 9 679, 732). This proposed
finding is entirely consistent with the learning about demand theory. (RFF 656-1002).

1534. As it turned out, ENH, according to its own estimates, surpassed this expectatioﬁ by the

fall of 2000. In September 2000, ENH management estimated that the health plan

renegotiations had added an additional $21 million in annual net revenue. (CX 25 at 9,
11).

Response to Finding No. 1534:

This proposed finding is misleading. Neaman’s later October 2000 final merger
integration report, a report frequently and approvingly cited by Complaint Counsel, explains that
the renegotiation of MCO contracts resulted in an annualized economic value of $18 million, not
-$21 million. (CX 17 at 5-8; CCFF {{ 1330-31, 1398). That $18 million included a $3 million
enhancement from the Blue Cross renegotiation, yet Complaint Counsel has not asserted that this
$3 miillion enhancement was the result of ENH’s market power. (RFF-Reply q1375).
Moreover, that $18 million figure included $3 million from Cigna and $2 million from Humana.
Complaint Counsel did not call any representatives from these MCOs. And to be clear, Bain’s
February 2000 ﬁgures underestimated the final Blue Cross number by $1.5 million and the final

‘Humana number by $1 million. (CX 67 at 32). Itis also not clear whether Bain’s estimate
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included any figure for Cigna. Given these discrepancies, it is difficult to compare such a rough

and early estimate with the final numbers ENH itself calculated.

E. Prior to the Highland Park Merger, Evanston and Highland Park Sought
Market Power

1. Northwestern Healthcare Network

1535. The Northwestern Healthcare Network (“NHN”) was an association of hospitals formed
in the early 1990s and disbanded in the late 1990s. The purpose of the network was to
create an integrated healthcare delivery system. (CX 6306 at 2 (Mecklenburg Dep.)).
NHN’s founding members included Evanston Hospital, Highland Park Hospital,
Northwestern Memorial Hospital, and Children’s Hospital. (Hillebrand, Tr. 1785).

Response to Finding No. 1535:

This proposed finding is inaccurate to the extent it claims that the NHN disbanded in the
late 1990s. While the Network dissolution agreement was dated December 20, 1999, the
agreement did not go into effect until January 2, 2000. (Neaman, Tr. 1016; CX 5 at 4).

1536. Through the formation of NHN, its members, including ENH and HPH, aimed to increase
bargaining power versus healthcare plans by negotiating jointly and combining the
bargaining strength of the individual members. (Neaman, Tr. 965 (unified contracting
through NHN hopefully would result in better terms than individual negotiations)). This
was a specific goal discussed by Mr. Neaman of ENH and Mr. Spaeth of HPH at NHN
meetings and internally. (Spaeth, Tr. 2194; CX 1802 at 2 (HPH joined NHN for
“leverage”); CX 1802 at 3 (ENH belief that reason for joining network was to get better
pricing than negotiating alone)). However, the members did not want to give up
individual autonomy in contracting (Neaman, Tr. 966), and the network eventually
dissolved. (CX 2231 at 4 (NHN board voting for dissolution)).

Response to Finding No. 1536:

This proposed finding is misleading_. To the extent it implies that the intent underlying
the Network was an improper one, this proposed ﬁnding ignores that the Network received Hart-
Scott-Rodino approval in 1993. (Neaman, Tr. 1360; RX 91 at 1).

Additionally, whatever Neaman, Spaeth and other representatives of Evanston Hospital

and HPH intended to do with NHN, NH North or the eventual Merger is irrelevant to this case.
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As discussed in Respondent’s Post-Trial Brief at Section L.B., evidence of subjective intent of the
merging parties is of minimal probative value in a Section 7 case and even less relevant in a post-
consummated merger challenge where quantitative data is available.

Even assuming that this proposed finding has some relevance, it is further misleading. In
particular, the Network was formed, in part, to handle the anticipated trend towards capitated
contracts, pursuant to which a MCO paid a group of providers a fixed arhount of dollars per
member per month, thus placing all financial risk on that group of providers. (Neaman, Tr.
1360). This case does not involve capitated contracts.

Evanston Hospital itself joined the Network based on its belief that the then-existing
Rush, Humana and Evangelical hospital systems in the Chicago area would be the operating
model for the future. There was some fear that Evanston Hospital might be left behind if it did
not become an integral part of a hospital network. (RX 357 at ENH JH 10385; RFF q 205).
HPH had its own reasons, and joined to enhance the hospital’s quality of care as well as its
perception in the marketplace. (Spaeth, Tr. 2194; RFF 206). Indeed, the Network’s other
primary goals included developing systems for assuring high quality patient care and
strengthening the academic programs at the hospitals and Northwestern University. (CX 1780 at
5-6; CX 6306 at 2-4 (Mecklenburg, Dep.); RFF 5 201). |

Finally, this proposed finding fails to explain why Network members did not want to give
ilp individual autonomy in contracting. Not all members were convinced that the Network could
get better terms from MCOs. (Neaman, Tr. 966; RFF 1226). Northwestern Memorial’s CEQ,
Gary Mecklenbufg, recognized that there was no evidence that a larger market share, e. g2,25t0
30%, of the entire Chicago area would lead to improved prices. (RX 177 at NHN 115; RFF§

226).
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1537.

1538.

1539.

a. A Central Purpose of the Northwestern Healthcare Network
Was to Negotiate Collectively and Eliminate Competition
Between Member Hospitals to Obtain Better Contract Terms

A primary goal of NHN was to grow enough for member hospitals to successfully
negotiate as a group with health plans. (Neaman, Tr. 963).

Response to Finding No. 1537:

This proposed finding is irrelevant and misleading. (RFF-Reply § 1536).

According to Mr. Neaman, the NHN members understood that one of the problems that
NHN’s member hospitals faced was that health plans had greater bargaining power than
the hospitals. (Neaman, Tr. 964). Through the network, the members aimed to get better
pricing and terms from health plans. (Neaman, Tr. 964).

Response to Finding No. 1538:

This proposed finding is irrelevant and misleading. (RFF-Reply ] 1536).

By increasing NHN’s market share to 30%, NHN members hoped “to build towards
becoming indispensable to payors.” (CX 381 at 2). This “market growth strategy”
building “towards becoming indispensable to payors” was a central component of NHN’s
strategic plan. (CX 2231 at 3).

Response to Finding No. 1539:

This proposed finding is irrelevant. (RFF-Reply | 1536). Assuming it has some

relevance, this proposed finding is still incomplete and misleading because it fails to mention

that the Network’s goal was to achieve “substantial market share” of the entire metropolitan

Chicago area market. (CX 381 at 2; CX 1860 at 11; Neaman Tr. 994). Since the 30% market

share cited above also refers to the entire Chicago area market, any effort to use the numbers

outside of that context renders the percentages meaningless.

Moreover, this proposed finding does not define the term “indispensable.” Because NHN

would never achieve its “substantial market share” without presenting a high-quality and cost-

efficient product to the market, “becoming indispensable” was shorthand for presenting a better

product to MCOs. (RFF-Reply  1459).
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1540. ENH believed that if NHN’s members did not stand united against managed care
companies, NHN’s benefits would be diminished. (Neaman, Tr. 965).

Response to Finding No. 1540:

This proposed finding is irrelevant. (RFF-Reply § 1536).

1541. ENH hoped that unified contracting among members would result in better terms than
individual members could obtain by contracting on their own. (Neaman, Tr. 965).

Response to Finding No. 1541:

This proposed finding is irrelevant. (RFF-Reply § 1536).

1542. NHN’s goals included “trying to achieve a global contract price and exclusivity with
certain payors.” (Newton, Tr. 308).

Response to Finding No. 1542:

This proposed finding is incomplete because it fails to detail NHN’s other goals. (RFF-

Reply § 1536).

1543. ENH hoped to “level the playing field” by collectively negotiating with NHN in the
1990s in order to get better rates from health plans. (Hillebrand, Tr. 1726).

Response to Finding No. 1543:

- This proposed finding is irrelevant. (RFF-Reply ] 1536).

1544. Mr. Spaeth acknowledged discussing the idea of having leverage over health plans as a
: by-product of the unity of the network. (Spaeth, Tr. 2194)

Response to Finding No. 1544:

This proposed finding is irrelevant. (RFF-Reply § 1536).

1545. The chief executives of the NHN members met in July 1994. Attending that méeting

were, among others, Mr. Neaman of ENH and Mr. Spaeth of Highland Park. (CX 1802
at 1).

Response to Finding No. 1545:

Respondent has no specific response.
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1546.

1547.

1548.

1549.

According to the minutes of that meeting, Mr. Spaeth “remarked that HPH joined NHN
for leverage, and that if the member Institutions are not going to stand united, then he is
not sure where the value is.” (CX 1802 at 2). Mr. Spaeth continued that “he hoped NHN
would get to the point that when a situation presented itself, an Institution would be
willing to ‘act in a manner that allows for best leverage.”” (CX 1802 at 2). Mr. Spaeth
acknowledged that “best leverage” as he used the term in the July 1994 meeting included
getting better prices from health plans. (Spaeth, Tr. 2195).

Response to Finding No. 1546:

This proposed finding is irrelevant. (RFF-Reply § 1536).

At that same July 1994 meeting, Mr. Neaman agreed with Mr. Spaeth’s sentiments. “Mr.
Neaman responded that Mr. Spaeth’s comments are the absolute heart of what NHN is
about. He [Mr. Neaman] would expect NHN to get better pricing than the hospital, and
that is the benefit of being in the network.” (CX 1802 at 3).

Response to Finding No. 1547:

This proposed finding is irrélevant. (RFF-Reply § 1536).

b. Bain Recommended Joint Bargaining by Hospitals in the
Northwestern Healthcare Network

In 1996, NHN hired Bain to assess its managed care contracting strategies and to make
recommendations. (Neaman, Tr. 987).

Response to Finding No. 1548:

Respondent has no specific response.

In its 1996 recommendations to NHN, Bain made the case for “network scale/solidarity”
by comparing the fragmented Chicago healthcare market to that of Indianapolis. In
support of its recommendations, Bain quoted a Humana vice-president as stating, “[i]t’s
trickier to negotiate with providers in the Indianapolis market because hospital networks
stick together and comprise such a large proportion of the beds in that area. Our
bargaining power in Indianapolis is far less than our bargaining power in the Chicago
market.” (CX 1860 at 54) (comparing market shares of independent hospitals in
Indianapolis (30%) to Chicago (60%)).

Response to Finding No. 1549:

This proposed finding is irrelevant and is based on unreliable and inadmissible double

hearsay in violation of JX 1 5.

663



1550. Bain advised that NHN should gain “market influence” through “significant share
(20-25%) of physician/hospital market.” (CX 1860 at 48).

Response to Finding Neo. 1550:

This proposed finding is irrelevant. (RFF-Reply § 1536). This proposed finding is also
incomplete and misleading because the Network’s goal was to achieve “substantial market share
~20-25% of total covered lives in the [Chicago] metropolitan area '(approximately 2.0 million
people),” not some smaller subsection. (RX 357 at JH 010386; CX 1860 at 1 I; Neaman Tr. 994;
RFF-Reply  1539). Any effort to use these numbers outside of that context renders the
percentages meaningless.

1551. One of Bain’s recommendations for NHN to get better contract terms from managed care

companies was to centralize the hospital members’ contracting through the network.
(Neaman, Tr. 989; CX 1860 at 52).

Response to Finding No. 1551:

This proposed finding is irrelevant because it is based on a third party’s opinion of a

subject that itself is irrelevant. (RFF-Reply ] 1536).

1552. Mr. Neaman agreed that the network would have done a better job on contracting if it had
“gone with a strong, central contracting methodology.” (Neaman, Tr. 989).

Response to Finding No. 1552

This proposed finding is irrelevant. (RFF-Reply § 1536). It also mischaracterizes
Neaman’s testimony because he stated that the “network would have been able to do a better
job,” not that it was certain to do a better job with a “strong, central contracting methodology.”

(Neaman, Tr. 989 (emphasis added)).

c. The Northwestern Healthcare Network Failed for a Number of
Reasons '

1553.  As early as 1994, some saw NHN as a weak, non-cohesive organization, (Neaman, Tr.
971-78), without a strong brand identity. (CX 6307 at 25 (Schelling Dep.)).
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Response to Finding No. 1553:

This proposed finding is incomplete because it féils to explain that the Network
possessed all of the powers to be a strong, cohesive organization. (RFF 99201-218). The
Network opted not to exercise those powers. (Hillebrand, Tr. 1788-89; RFF §{ 225, 2275.
1554. NHN disbanded because it was “not fulfilling its purposes.” Members were incurring

overhead but could not attribute volume coming from the network, and NHN “was not

making collective decisions.” (Newton, Tr. 310-11).

Response to Finding No. 1554:

This proposed finding is incomplete and misleading. (RFF-Reply § 1553). It is further
misleading because it fails to fully explain that the Network was formed, in part, to handle the
anticipated trend towards capitated contracts, a contracting method that requires large volume
' because all the risk is placed on the hospital. (Neaman, Tr. 1360). While capitated contracts did
come to Chicago in the mid-1990s, they never became the major factor many had predicted.
(Neaman, Tr. 1361). Thus, one of the driving forces behind the formation of the Network never
materialized in the Chicago area marketplace. (RX 584 at ENH JH 2951; CX 6306 at 13

(Mecklenburg, Dep.)).

1555. NHN “didn’t do very much. I think that’s the problem.” (CX 6304 at 2 (Livingston,
Dep.)). NHN dissolved because “it didn’t do anything.” (CX 6304 at 4 (Livingston,
Dep.)).

Response to Finding No. 1555:

This proposed finding is misleading. (RFF-Reply § 1544). It also fails to explain that the
market trends the Network was created to address did not materialize and also that certain
member institutions never did believe size determined contracting success. (RFF-Reply {f
1536, 1554). Therefore, the Network did not dissolve because it did not do anything, but

because its members did not think it had anything to do.
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1556. In order for NHN to have gone forward rather than dissoNing, NHN would have needed
more central authority and less local authority. (CX 6306 at 18 (Mecklenburg, Dep.)).

Response to Finding No. 1556:

This proposed finding is misleading because NHN did have central éuthority. (RFF-
Reply 1 1553). Many of its members, such as Northwestern Memorial, did not, however, see a
reason for the Network to exercise that authority. (RFF-Reply { 1536; RFF § 226).
1557. NHN was ineffective on the managed care contracting front. (Neaman, Tr. 966).

Response to Fi;lding No. 1557:

This proposed finding is misleading because it fails to. mention that the Network wasi
formed, in part, to handle capitated contracts, but these contracts never became the major factor
many had predicted. (Neaman, Tr. 1360-61). It is therefore not surprising that the Network
failed to be successful on the managed care contracting front. (RX 584 at ENH JH 2951; (CX
6306 at 13 (Mecklenburg, Dep.)).

1558. The network failed in getting better prices and terms from health plans because the
hospital members would not act collectively in negotiations with health plans. (Neaman,

Tr. 965-66).

Response to Finding No. 1558:

This proposed finding is irrelevant. (RFF-Reply 9 1536). This proposed finding is also
misleading because it mischaracterizes Neaman’s testimony. Neaman dici not testify that
collective action by members was certain to result in better prices and terms. (Neaman, Tr. 965-
66). Rather, he viewed collective action as a “potential benefit,” and he testified that the lack of
collective action was just one of the factors for the Network’s contracting failures. (Neaman, Tr.
965-66). Again, another significant factor was the failure of capitated contracting to materialize

as expected in the Chicago area market. (RFF-Reply § 1557).
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1559. Giving up autonomy was necessary to achieve NHN’s goal of “single signature
contracting.” (CX 6305 at 6 (Stearns, Dep.)). NHN was not effective because “there was
not a willingness of the institution to give up any of their autonomy.” (CX 6305 at 6
(Stearns, Dep.)).

Response to Finding No. 1559:

This proposed finding is misleading because it fails to explain that “single signature
contracting” did not necessarily require hospitals to jointly negotiate but, instead, required
hospitals and physicians to jointly negotiate with MCOs. (CX 1802 at 5). This proposed finding
is further misleading because it fails to explain that the Network possessed all the powers to be a
strong, cohesive organization. It simply opted not to exercise all of those powers. (RFF-Reply q
1553).

1560. From 1991 to 1997, NHN was never able to have a centralized capitation program, in part
due to lack of cohesion among member hospitals on issues, including managed care. (CX

6307 at 27 (Schelling, Dep.)).

' Response to Finding No. 1560:

This proposed finding is misleading. NHN was not able to have a centralized capitation
program because capitation never materialized in the Chicago area market. (RFF-Reply q 1554).

1561. By 1998, NHN had evolved into more of a general grouping of hospitals, like a trade
association, rather then a centralized organization. (Neaman, Tr. 1008).

Response to Finding No. 1561:

This proposed finding is misleading because the Network never relinquished the powers
hecess_ary to be a strong, cohesive organization. (RFF § 1553; CX 381 at 4). This proposed
finding also mischaracterizes Neaman’s testimony because Neaman only agreed that the
Network was “evolving” towards a “trade association,” not that it had become one. (Neaman,

Tr. 1008).

1562. Inan August 3, 1999, internal memorandum, ENH again concluded that the “results for
the Network . . . have been disappointing . . . [plarticularly . . . the lack of improved

667



managed care contracts through NHN — the key goal for ENH and reason for the ‘tightly
controlled’ organizational model developed by NHN - that is, the ability to jointly bid
managed care contracts.” (CX 2231 at 3; see also CX 381 at 3).

Response to Finding No. 1562:

This proposed finding is irrelevant. (RFF-Reply § 1536). This proposed finding is also
misleading because it fails to mention that a primary reason for “the lack of improved managed
care contracts through NHN” was the failure of capitation to “materialize” in the Chicago area
market. (CX 381 at 2-3). It further fails to mention that Evanston Hospital was also
disappointed with the Network’s inability to generate meaningful cost savings, its limited clinical
‘synergies and the minimal sharing of clinical pathways. (CX 381 at 3; RFF Y227, 229).

1563. The members decided to terminate NHN in the late 1990s. In the absence of full

integration, the Network members decided NHN’s future was not necessary. (CX 6306

at 7 (Mecklenburg Dep.)).

Response to Finding No. 1563:

This proposed finding is misleading because NHN’s dissolution agreement did not go
into effect until January 2, 2000. (Neaman, Tr. 1016; CX 5 at 4). Moreover, the Articles of
Dissolution were not “filed” until January 3, 2000. (CX 1833 at 1-2).

This proposed finding is further misleading because it fails to explain fully why members
determined that the Network’s future existence was not necessary. The Network was formed for
a specific purpose and in anticipation of a specific marketplace. But the marketplace did not
form as anticipated, and so the Network was not delivering value the way that its members had
anticipated that it would. (CX 6306 at 13 (Mecklenburg, Dep.); RFF §228; RFF-Reply 1['2536).

1564. The NHN board voted to dissolve the network on June 24, 1999 and implemented plans
to “close-down” the network by October 31, 1999. (CX 2231 at 4).
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Response to Finding No. 1564:

This proposed finding is misleading because NHN’s dissolution agreement did not go

into effect until January 2, 2000. (Neaman, Tr. 1016; CX 5 at 4).

2. Northwestern Healthcare-North Proposed Merger of Highland Park,
Evanston and Northwest Community

1565. During NHN’s struggles, ENH, HPH and Northwest Community Hospital attempted to
form Northwestern Healthcare-North, a “sub-regional” merger. (CX 394 at 2 (outlining
sub-regional merger proposal)). Although NH-North was conceived of as a merger rather
than just a network, one of the main purposes of its proposed existence, as with NHN,
was to negotiate collectively with healthcare plans for the purpose of obtaining better
rates. (Hillebrand, Tr. 1726 (NH-North’s key goal to get better contracts by negotiating
as one entity)). However, the merger never occurred. (Neaman, Tr. 1035).

Response to Finding No. 1565:

This proposed finding is irrelevant. (RFF-Reply  1536). It is also misleading. The NH
North planning documents are clear: NH Ndrth was not designed to succeed where the Network
was failing. For instance, a 1996 document stated: “must identify key linkages (and no
duplication to NHN). Example, managed care contracting to be in conjunction with NHN.
Everything else at local level.” (CX'393 at9).

And similar to the Evanston Hospital-HPH Merger documents, NH North planning
documents stated that NH North’s “purposes” included enhancing quality, access and health of
the hospitals’ communities, enhancing efficient organization and decreasing healthcare costs.
(CX 395 at 2).

This proposed finding also mischaracterizes Hillebrand’s testimony. Hillebrand did not
testify that “NH-North’s key goal” was “to get better contracts by negotiating as one entity.”
Rather, he merely “believed” that one of the “reasons” for NH North “was to get better rates by

- negotiating as one entity.” (Hillebrand, Tr. 1726). NH North planning documents reveal that the

strategy for getting better rates was to achieve “market influence” through “differentiation” and
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“cost leadership.” (CX 394 at 13). [Dlifferentiation” was to be achieved through “superior
outcomes,” “brand equity” and “best physicians.” (CX 394 at 13; Hillebrand, Tr. 2020). “Cost
leadership” was to be achieved through reducing “cost per unit of care,” “develop[ing]
pathways” and “hospital & physicians common incentives.” (CX 394 at 13; Hillebrand, Tr.
2020-21).

Had NH North been created, its brand name was to play a particularly important role.
Specifically, NH North was to “increase market share and obtain premium pricing through
brand.” (CX 393 at 14). -The idea was to use name-brand to differentiate NH North in such a
way that it would make NH North very distinctive and very desirable in the minds of customers.
(Neaman, Tr. 1363-64; Hillebrand, Tr. 2020).

But as Complaint Counsel points out, NH North never came into existence. Discussions
between HPH, Evanston Hospital and Northwest Community broke down in 1997 as the result of
differences over NH North’s organization (such as the composition of the board), personality
conflicts and a lack of interest on the part of Northwest Community. (CX 6305 at 9 (Stearns,
Dep.); Neaman, Tr. 1035; Hillebrand, Tr. 1791-92; RFF 9 239). Evanston Hospital and HPH
were also not ready to go ahead with NH North in 1997. (Neaman, Tr. 1035).
| a. Background of NH-North
1566. Inlapproximately 1996 and 1997, Evanston pursued a potential merger with two other

members of NHN: Highland Park Hospital and Northwest Community Hospital.

(Neaman, Tr. 1017-18; CX 394 at 2).

Response to Finding No. 1566:

Respondent has no specific response.

1567. This proposed “sub-regional” merger was called “NH-North.” (CX 394 at 2). |
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Response to Finding No. 1567:

Respondent has no specific response.

b. Increasing Market Share and Joint Negotiations Were
Important Goals of NH-North

1568. According to ENH management, key goals for NH-North was to get better contracts by
negotiating as one entity, (Hillebrand, Tr. 1726), as well as to gain “market influence.”

(Neaman, Tr. 1020; CX 394 at 2).

Response to Finding No. 1568:

This proposed finding is irrelevant. (RFF-Reply { 1536). This proposed finding is also
misleading. For NH North to get better (;ontracts and achieve “market influence” it had to
achieve,‘“differentiation” and “cost leadership,” not market share or market power. (CX 394 at
13). (RFF-Reply  1565).

1569. Part of the “market influence” goal was for NH-North to capture “30-40% of key health
' plans” and achieve a level of “indispensability.” (CX 394 at 13). NH-North aimed to

become “indispensable to the marketplace.” (CX 395 at 2).

Response to Finding No. 1569:

This proposed finding is irrelevant. (RFF -Reply § 1536). Even assuming it is relevant,
this proposed finding is misleading. The very same documents cited by Complaint Counsel
reveal that the means to capture “30-40% of key health pians” and to achieve a level of
“indispensability” were “differentiation” and “cost leadership.” (CX 394 at 13).
[D]ifferentiation” was to be achieved through “superior outcomes,” “brand equity” and “best
physicians.” (CX 394 at 13; Hillebrand, Tr. 2020). “Cost leadership” was to be achieved
through reducing “cost per unit of care,” “develop[ing] pathways” and “hospital & physicians
common incentives.” (CX 394 at 13; Hillebrand, Tr. 2020-21; CX 395 at 2 (stating one of NH
North’s “principles” was to be “an entity that differentiates its product, its brand and is

indispensable to the marketplace.”). Thus, far from being a code word for market power,
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“indispensability” stood for the hope that the customer would view NH North as the system of

choice for healthcare as a result of NH North having the best outcomes, the best service, the best

physicians and highest brand. (Hillebrand, Tr. 2021).

1570. A revenue-side goal for NH-North was to “increase market leverage.” (CX 394 at 3;
Hillebrand, Tr. 1790). Increasing market leverage would provide the potential for ENH
to obtain higher prices from health plans. (Hillebrand, Tr. 1790-91).

Response to Finding No. 1570:

This proposed finding is irrelevant. (RFF-Reply ] 1536). Even assuming it were
relevant, it is still misleading because NH North documents clearly state that the means for
getting higher rates from MCOs were improving quality, generating cost savings, and promoting
NH North’s brand. (RFF-Reply Y 1565, 1569).

1571. Through the proposed NH-North merger, ENH aimed “to increase market share and
obtain premium sustainable pricing through managed care contracting.” (CX 395 at 1).

Response to Finding No. 1571:

This proposed finding is irrelevant. (RFF-Reply § 1536). Assuming it has some
relevance, it is misleading. In its entirety, the above cited sentence reads: “The goal of this
regional name/brand strategy will be particularly focused to increase market share and obtain
premium sustainable pricing through managed care contracting.” (CX 395 at 1). Once again,
NH North’s brand, a symbol for high quality, would be the key to growth and “premium
pricing.” (RFF-Reply ] 1565, 1569).

c. Bain Advised Anticompetitive Measures for Contracting by
NH-North

1572. Bain provided consulting advice to ENH relating to the proposed NH-North alternative
during the time ENH was considering the option. (CX 393; CX 1860).

Response to Finding No. 1572:

Respondent has no specific response.
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1573. In its advice to ENH on the NH-North strategy, Bain counseled ENH to “take share from
independents (e.g., Condell).” Bain specifically recommended that ENH be prepared “to

act aggressively when opportunity presents itself to buy and close a weak competitor.”
(CX 66 at 17).

Response to Finding No. 1573:

This proposed finding is irrelevaht. (RFF-Reply § 1536).
1574. Bain also recommended “unified contracting” by ENH, Northwest Community, and
Highland Park in order “to squeeze out independent hospitals” and “to obtain

capitation/price premiums.” (CX 66 at 23).

Response to Finding No. 1574:

This proposed finding is irrelevant. (RFF-Reply § 1536). Moreover, to the extent that
NH North was to obtain “premiums,” it would be through its brand, not market power. (RFF-
Reply 1 1565, 1569).
1575. Bain noted that ENH, HP and Northwest Community had significant market share in
certain regions of the north suburbs of Chicago, including 39% of “Near North Shore,”
39% of “Northwest,” and 56% of “North.” These were regions immediately surrounding

the various facilities of the three proposed partners. (CX 66 at 9, 28).

Response to Finding No. 1575:

This proposed finding is irrelevant. (RF F-Réply 9 1536). If Complaint Counsel meant to
compare this advice to that later provided by Bain in 1999, this proposed ﬁnding is still nbt
relevant. First, Northwest Community and its share of some vague geographic market were not
involved in the 2000 Merger. Second, Evanston Hospital and HPH’s shares of the other vaguely
defined markets are equally irrelevant. Complaint Counsel has not provided any evidence of
how these geographic markets are defined, e.g., how many zip codes they contain, or of what
relevance these markets were to the NH North parties, let alone a connection to the 2000 Merger.

1576. Bain advised that a “key need” for the merger was “marketshare “clout’ (30-50%).” (CX
393 at 1).
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Response to Finding No. 1576:

This proposed finding is vague and irrelevant. (RF F-Reply 9 1536). This proposed
finding is also misleading because it fails to explain that NH North was to grow market share
through enhanced quality, enhanced cost savings, and brand recognition. (RFF-Reply {9 1565,
1569; CX 393 at 1 (listing the other two “key needs” as “cost improvement” and “differentiation
brand/name benefit”)). And it fails to mention the size of the market in which NH North was to
achieve this “clout.” As is clear from the NH North ddcuments, the “market” being referenced is
a “70 Zip Code Area” which includes over 40 townships — nearly every Northern and Northwest
sul;urb in the Chicago metropolitan area. (CX 394 at 5). The market share numbers from the
2000 Merger that Compliant Counsel routinely cites were in reference to the “core” which
contained less than one third of the area being used to analyze the NH North alliance. -(CX 84 at
21; Neaman, Tr. 1055). Once again, any attempt to referencé these market share numbers
outside the context of a “70 Zip Code Area” makes the percentages useless.

1577. Bain believed that its advice to ENH relating to NH-North was “equally relevant to [the
1999 Highland Park-ENH merger].” (CX 66 at 6).

Response to Finding No. 1577:

This proposed finding is misleading. (RF F-Reply  1536). NH North planning
documents, many of which were prepared by Bain, make it clear that NH North was to grow
market share and secure better rates from MCOs through quality, cost savings and brand — not
market power. (RFF-Reply 1 1565, 1569; CX 393 at 1). Complaint Counsel is correct to argue
that the 2000 Evanston Hospital-HPH Merger was built on many of these same premises but,

beyond that, any comparison is of little value. (RFF -Reply 1§ 1361, 1369-1370, 1407)
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1578.

1579.

d. The Proposed NH-North Merger Ultimately Failed to Occur

The NH-North merger discussions never resulted in the proposed merger. (Neaman, Tr.
1035).

Response to Finding No. 1578:

Respondent has no specific response. (RFF-Reply 9 1565).
3. Evanston-Highland Park Merger

After the failed experiments of NHN and NH-North, Evanston and Highland Park
re-engaged in bilateral merger discussions in late 1998. (CX 1879 (Highland Park’s
November 1998 response to ENH’s merger proposal)). The leadership of both ENH and
Highland Park believed that the merged entity could “strengthen negotiating positions
with managed care through merged entities and one voice.” (CX 19 at 1; Neaman, Tr.
1039). From Highland Park’s perspective, one merger benefit was that such a strategy
“builds negotiating strength with payers.” (CX 1869 at 7). Evanston and Highland Park
presented the best combination to generate negotiating strength because the three
facilities “form a triangle . . . within . . . affluent communities . . . [and] together would
have a significant market penetration.” (Newton, Tr. 351-52).

Response to Finding No. 1579:

This proposed finding should be afforded no weight because it relies on the subjective

intent of the merging parties. (RFF-Reply § 1536). It is further irrelevant and, therefore,

misleading because it relies on Newton, who was not a credible witness. (RFF-Reply 19 1387,

1463). It is also misleading because quality and cost improvements, not MCO contracting

strategies, were the focus of Merger planning. (RFF §{ 259-297; RF F-Reply Y 1346-1350,

1352-56, 1358-1359). And to the extent the merging parties hoped to improve their position

with MCOs, these quality and cost improvements would be the means to that end. (RFF-Reply

79 1361, 1369, 1407; Newton, Tr. 408).

1580.

a. Viewpoint of Evanston
As early as December 12, 1996, Mark Neaman of Evanston proposed a merger of

Highland Park Hospital with Evanston and Glenbrook hospitals. (Spaeth, Tr. 2202-03;
CX 1861 at 2-4).
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Response to Finding No. 1580:

This proposed finding is incomplete and misleading because Evanston Hospital and HPH
were both thinking about a potential merger as early as December 12, 1996. (Spaeth, Tr. 2203).
In fact, to ensure its long term survival and to enhance care for its community, HPH had long |
been interested in aligning with other institutions. (RFF {{ 240-243).

1581. In the late 1990’s health plans were decreasing rates for hospital services. (Neaman, Tr.
1037-38).

Response to Finding No. 1581:

This proposed finding is incomplete and, therefore, misleading. (RFF-Reply § 1403).
1582. In 1997, ENH believed that “[p]ricing pressures, as anticipated five years ago, have
continued to grow.” ENH noted that “[i]n the last 12 months, in particular, three major

payers have instituted significant reductions in reimbursement.” (CX 2037 at 2).

Response to Finding No. 1582:

This proposed finding is incomplete and misleading. It first fails to explain that Evanston
Hospital did not anticipate the particular pricing pressures that materialized in 1997. (RFF-Reply
9 1409). More importantly, this proposed finding fails to explain that the most significant
pricing pressure came from the Balanced Budget Act, the Act that severely reduced the
hospital’s reimbursements from its largest payor, Medicare. (RFF-Reply 9§ 1409-1410).

1583. ENH viewed these “pricing pressures” as a “significant threat.” (CX 2037 at 3).

Response to Finding No. 1583:

This proposed finding is misleading because it does not explain that Evanston Hospital
experienced the most severe pricing pressures from the Balanced Budget Act. (RFF Y 627-
636). And when the Balanced Budget Act hit in full force in late 1998, it alone turned Evanston

Hospital’s operating income from positive to negative. (RFF §§ 630-631, 633-634).
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1584. One of the goals of the merger with Highland Park was to get better prices and terms
from health plans for ENH. (Neaman, Tr. 1036).

Response to Finding No. 1584:

This proposed finding is misleading because quality and cost improvements, not MCO
contracting strategies, were the focus of Merger planning. (RFF {9 259-297; RFF-Reply
99 1346-1350, 1352-1356, 1358-1359). And, to the extent the merging parties hoped to improve
their position with MCOs, these quality and cost improvements would be the means to that end.
(RFF-Reply 9§ 1361, 1369, 1407; Newton, Tr. 408).
1585. ENH and Highland Park hoped that the merged entity could “strengthen negotiating
positions with managed care through merged entities and one voice.” (CX 19 at 1;

Neaman, Tr. 1039).

Response to Finding No. 1585:

This proposed finding is misleading because the quote in this proposed finding is not
related to a desire to obtain and use market power. (RFF-Reply ] 1381, 1584).

1586. The leadership of both ENH and Highland Park wanted to make their hospitals
“indispensable to marketplace.” (CX 19 at 1; CX 442 at 5).

Response to Finding No. 1586:

This proposed finding is irrelevant. (RFF-Reply 9 1536). 1t is also misleading because
there is no relationship between being “indispensable” and market power. Becoming
“indispensable” is a function of quality, brand and cost efficiency. (RFF-Reply § 1569; RX 367

at ENH DR 4205; RFF § 1001).

1587. The merger was seen as an opportunity for the hospitals to “join forces and grow together
rather than compete with each other.” (CX 2 at 7).

Response to Finding No. 1587:
This proposed finding is inaccurate and misleading because the quote in this proposed

finding relates to physician issues, not hospital services. (RFF-Reply q 1360).
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1588. The combined market share was as high as 60%-70% in the “Evanston, Glenview,
Highland Park, and Deerfield” markets. (CX 442 at 5). One object of the merger was to
“not compete with self” in these high market share areas. (CX 442 at 5).

Response to Finding No. 1588:

This proposed finding is in accurate and misleading. The text Complaint Counsel quotes
above actually is a subheading of a point titled “Implement in coordinated fashion ‘major
medical office’ expansion strategy throughout north/northwestern suburban combined service
area. Particular emphasis on ‘north’ expansion.” (CX 442 at 5). Because the “do not compete”
reference falls under the “major medical office” title, and because the cited document was part of
a December 1998 “ENH/HPH Medical Staff Meeting,” where Neaman and a physician made a
presentation titled “Major Medical Offices: Geography and Competition,” it is clear that all
references to ending competition between the two sides related only to medical office/physician
issues. (CX 442 at 3; RFF-Reply §.1357 (addressing CX 1)).

1589. In June 1999, ENH warned its board that the risk of not undertaking the merger was a
repetition of the phenomenon of “Skokie Valley Becomes Rush North Shore.” (CX 84 at

58). As explained by Mr. Hillebrand, the Rush system of hospitals affiliated with Skokie

Valley Community Hospital and expanded its staff and services. It was renamed Rush

North Shore, and it ultimately became a stronger direct competitor to Evanston.

(Hillebrand, Tr. 1795-97). Mr. Hillebrand confirmed that ENH viewed the possibility of

another hospital system besides ENH affiliating with Highland Park and creating a

stronger Highland Park was a perceived risk of not undertaking the merger. (Hillebrand,

Tr. 1797).

Response to Finding No. 1589:

This proposed finding is irrelevant. (RFF-Reply 9 1536). Moreover, it is pure
speculation as to what would have happened to HPH had the Merger not occurred. -However, in
profiering this proposed finding, Complaint Counsel implicitly concedes that Evanston Hospital
did not see HPH as a significant competitor and that only with outside help could HPH be

improved.
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b. Viewpoint of Highland Park

1590. Pre-merger, Highland Park management was “routinely concerned” about being excluded
from a health plan’s network. (Newton, Tr. 303).

Response to Finding No. 1590:

This proposed finding is irrelevant because it is based on Newton’s opinion, which is

-neither relevant nor credible. (RFF-Reply {1387, 1463). Newton’s “concerns” apparently did

not reflect reality because, as he testified at trial, pre-Merger HPH had contracts with virtually all
MCOs. (Newton, Tr. 457; RFF-Reply 9§ 1467).

1591. Health plans continually informed Highland Park during negotiations that there were
“other hospitals will fill that bill.” (Newton, Tr. 303).

Response to Finding No. 1591:

This proposed finding is vague, unintelligible, misleading and unsupported by credible -
evidence. (RFF-Reply § 1467).

1592. Highland Park management’s “fundamental business tenet” was that Highland Park
needed to be included in all products for all health plans. Mark Newton, HPH’s former
senior vice-president for business development, testified that exclusion would “diminish
[HPH’s] ability to be successful in the market, would diminish [HPH’s] ability for
patients to come to [HPH].” (Newton, Tr. 303-04). In order to avoid exclusion,
Highland Park’s management had to be “constrained” in its pricing negotiations.
(Newton, Tr. 304).

" Response to Finding No. 1592:

This proposed finding is irrelevant. (RFF-Reply 94 1387, 1463). To the extent that
Newton can comment on HPH’s “fundamental business tenet,” the proposed finding is stiil
misleading. (RFF-Reply § 1469).

1593. Highland Park management believed that one benefit of growing via merger was that
such a strategy “builds negotiating strength with payers.” (CX 1869 at 7).
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Response to Finding No. 1593:

This proposed finding is irrelevant and misleading because Newton cannot speak for
HPH management. (RFF-Reply {f 1387, 1463, 1485). Specifically, the cited Strategic Planning
Retreat draft, CX 1869, does not speak for HPH management but, rather, merely reflects the
opinion of its author, Newton. (Newton, Tr. 345-46). Newton was tasked with assisting the
development of merger strategy and optidns, but he was not primarily responsible for their
development or implementation. (Spaeth, Tr. 2283). Spaeth and HPH Chairman Neele Stearns
had that responsibility and both confirmed that building “negotiating strength” with MCOs was
not a make-or-break reason for the Merger. (Spaeth, Tr. 2187, 2283; CX 6305 at 13-14 (Stearns,
Dep.)).
1594. Highland Park management believed that “by being part of a larger entity, a larger

contracting entity, [the merged entity] would collectively have strength with payors.”

(Newton, Tr. 349).

Response to Finding No. 1594:

This proposed finding is irrelevant and false because Newton cannot speak for HPH

management. (RFF-Reply { 1387, 1463, 1485).

1595.  Although one option for Highland Park was a merger, another option Highland Park
considered was a joint venture for specific services including cardiac and oncology
services. (Spaeth, Tr. 2205).

Response to Finding No. 1595:

This proposed finding is misleading because HPH management and Spaeth, in particulér,
had little confidence in joint ventures. (Spaeth, Tr. 2269; RFF § 247). Neaman and
Northwestern Memorial’s CEO, Mecklenburg, were likewise doubtful joint ventures could

succeed. (CX 1865 at 6; CX 1866 at 5; RFF Y247, 249). During the late 1990s, HPH’s
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strategic consultant, Kaufman Hall, did not recommend joint ventures because they would not
solve HPH’s main problem of capital capacity. (Kaufman, Tr. 5823; RFF §2313).

Finally, Spaeth and HPH management had good reason to reject joint ventures. Before
the Merger, HPH’s various joint ventures, all run by Newton, were failures and, in 1999, lost
more than $2 million. (RFF 11310, 2335, 2371-75).

1596. As early as September 5, 1997, Evanston offered to help Highland Park with new clinical

programs, including cardiac surgery and oncology programs Evanston offered, short of a

merger. Mr. Neaman indicated that he had the support of Evanston’ s board. (CX 1865

at 1; CX 1866 at 1; Spaeth, Tr. 2222-25).

Response to Finding No. 1596:

This proposed finding is misleading. (RFF-Reply q 1595). Itis also incorrect. Neaman
explained to Spaeth that he had yet to even inform the ENH Board and Executive Committee
about these proposals. (CX 1866 at 2). Neaman could only assure Spaeth that he “had no reason
to believe that the Executive Committee would not be supportive of our leadership’s
recommendation to vigorously pursue the development of the heart surgery and oncology
programs” with HPH. (CX 1866 at 2). But it was in this very same letter that Neaman warned,
and Spaeth agreed, that “‘joint ventures’ are confusing, lead to mistrust, and are full employment
* acts for accountants, lawyers, and consultants.” (CX 1865 at 6; Spaeth, Tr. 2269).

1597. Highland Park sent out a request for proposal regarding an oncology program to
Evanston and Northwestern Memorial Hospital. (CX 1862 at 1; Spaeth, Tr. 2227).

Response to Finding No. 1597:

This proposed finding is misleading because, as previously mentioned, HPH, Evanston
- Hospital and Northwestern Memorial were all skeptical that joint ventures could succeed in the
Chicago market. (RFF-Reply q 1595).

1598. In September 1998, Highland Park contemplated mergers with Evanston, Northwest
Community, Lake Forest and Condell. (Newton, Tr. 350; CX 1869 at 6).
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Response to Finding No. 1598:

“This proposed finding is inaccurate because Newton cannot speak for HPH management.
(RFF-Reply {1 1387, 1463, 1485). Specifically, the cited Strategic Planning Retreat document,
CX 1869, does not speak for HPH but, rather, reflects the opinion of its author, Newton.
(Newton, Tr. 345-46). Newton was tasked with assisting the development of merger strategy
and options, but he was not primarily responsible for their development or implementation.
(Spaeth, Tr. 2283). Spaeth and HPH Chairman Neele Stearns had that responsibility. (Spaeth,
Tr. 2283). |

And according to both Spaeth and Stearns, HPH rejected, or was rejected by, all potential
merger candidates, save Evanston Hospital. For example, discussions between Northwestern
Memorial and HPH did not_prdgress beyond initial stages because Northwestern Memorial was
not responsive to HPH’s inquiries and because HPH doubted Northwestern Memorial’s ability to
deliver what HPH thought its community needed. (Spaeth, Tr. 2270-71; RFF 9 244, 287).
Spaeth spoke with Advocate senior executives about linking but, after initial discussions, HPH
determined Advocate was not the best fit because Advocate’s religious affiliation might have
affected patient care in the Highland Park community. (Spaeth, Tr. 2271-72; RFF Y 245). HPH
also approached Lake Forest Hospital from time to time, but Lake Forest was not interested or

not available, in part, because of its affiliation with Rush-Presbyterian. (CX 6305 at 12 (Stearns,

Dep.); RFF 9 285). In the late 1990s, Condell did not have the financial and clinical wherewithal

to be an attractive merger partner to HPH. (CX 6305 at 12 (Stearns, Dep.); RFF §286). Aside
from NH North discussions in 1996 and 1997, there is no evidence that HPH and Northwest

Community approached one another a sécond time. HPH did briefly consider merging with a
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for-profit hospital, but HPH’s board felt very strongly that HPH should remain a community
hospital and not become part of a for-profit corporation. (Spaeth, Tr. 2272; RFF § 246).

HPH ultimately decided to merge with Evanston Hospital because there seemed to be a
good “fit” between the two organizations. Both were part of the North Shore culture, and many
of the hospitals’ physicians knew each other and trained with each other in the same medical
schools. (Spaeth, Tr. 2273; RX 288 at ENH RS 1031; RFF §283). But more importantly,
Evanston Hospital desired to fulfill the needs of the Highland Park community through a capital
infusion, an academic linkage and the initiation of specific clinical programs. (Spaeth, Tr. 2273).
1599. Of these merger options, the combination of Evanston and Highland Park would generate

the greatest negotiating strength versus health plans because 1) Northwest Community

was “relatively distant” from Highland Park; 2) Lake Forest did not have as

“sophisticated an array” of services as Highland Park, and 3) Condell would present some

cultural and medical staff integration difficulties. (Newton, Tr. 350-51).

Response to Finding No. 1599:

This proposed finding is false and misleading. (RFF-Reply 1598). It does, however,
show that Newton was well aware that expanding the breadth of clinical services and offering a
higher quality product would improve HPH’s chances of negotiating better rates from MCOs.
(Newton, Tr. 408).
1600. A combination of Highland Park and Evanston would have more ’bargaining strength as
compared to combinations of Highland Park and other institutions. The factors pushing
in this direction included, among others, proximity of institutions, cultural relationships

existing in the community, and placement of medical staffs. (Newton, Tr. 354).

Response to Finding No. 1600:

This proposed finding is inaccurate because it is based on Newton’s testimony, which

was not credible. (RFF-Reply {1 1387, 1463, 1465, 1485, 1536).
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1601. From Highland Park’s perspective, Evanston presented the best combination to generate
negotiating strength. Evanston’s two hospitals and Highland Park “form a triangle . . .
within this market of these really affluent communities. . . . These organizations together
would have a significant market penetration in these very affluent, attractive
communities.” (Newton, Tr. 351-52). '

Response to Finding No. 1601:

This proposed finding is inaccurate because it is based on Newton’s testimony, which
was not credible. (RFF-Reply 7 1387, 1463, 1485, 1536, 1579).

1602. HPH management believed that the proposed Evanston merger would benefit Highland
Park through increased volume and increased price for health plan patients. (Newton, Tr.
359-60). The proposed Evanston merger would increase the merged entity’s negotiating
leverage with the health plans. (Newton, Tr. 359-60).

Response to Finding No. 1602:

This proposed finding is inaccurate because it is based on Newton’s testimony, which
was not credible. (RFF-Reply ] 1387, 1463, 1485, 1536, 1579).

1603. Mr. Newton testified that the merged entity’s negotiating leverage would increase despite
the existence of non-ENH facilities relatively nearby. Employers with employees in the
merged entity’s communities would find it “very difficult” to notify their employees that
the ENH facilities were not in the network. (Newton, Tr. 362).

Response to Finding No. 1603:

This proposed finding is inaccurate because it is based on Newton’s testimony, which
was not credible. (REFF-Reply 91 1387, .1463, 1485, 1536, 1579). Moreover, having failed to
call any employers as trial witnesses, Complaint Counsel cannot now use Newton’s suspect and
misinformed speculation to speak for these employers or as quasi-expert testimony.

1604. In November 1998, Highland Park Hospital respoﬁded to-the Evanston Northwestern

Healthcare proposal for a merger. (CX 1879). With respect to “competition and

signals,” Neele Stearns, Highland Park’s chairman of the board, commented that a

merger would allow the two health care providers to “[s]top competing with each other.
(CX 1879 at 3-4).
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Response to Finding No. 1604:

This proposed finding is inaccurate and misleading because the above-quote refers to
physician issues, not hospital services. (RFF-Reply §1351).

1605. Highland Park management discussed their motivations for the merger in a spring 1999
board meeting called to discuss the merger. At that meeting, Mr. Spaeth stated, “The
reality in my view is that we are not looking at a rosie [sic] future economically on this
site. Neither are they. We are not looking at the opportunity to control this market
individually. The largest again [sic] payors in this arena have consolidated and are big
enough, strong enough, and probably bent on assuring that the physicians who practice
here and at Evanston and the institutions don’t make a hell of a lot of money.” (CX 4 at
1-2). Mr. Spaeth stated that the solution was a merger. “There are ways to at least I think
to push back on the managed care phenomenon and get the rates back where they out to
be if you are a big enough concerted enough entity which is important enough to the
employers in this community. I think it would be real tough for any of the Fortune 40
companies in this area whose CEOs either use this place or that place to walk from
Evanston, Highland Park, Glenbrook and 1700 of their doctors.” (CX 4 at 2). When Mr.
Spaeth referred to “this place,” he was referring to the hospitals covered by the merger.
(Spaeth, Tr. 2211). ‘

Response to Finding No. 1605:

This proposed finding is irrelevant. (RFF-Reply § 1536). Even assuming it is of some
relevance, it is still misleading for numerous reasons. (RFF-Reply §{ 1352, 1356).

1606. At that same meeting, another board member noted the problems of not unifying, stating,
“I’ll tell you can put in the bank now Dr. and that is that the Fortune 40 are gonna win
they have the economic power and as long as we maintain the divided front on the
provider side you’re gonna get hammered its just economics always work [sic].” (CX 4
at 11). Another Highland Park board member, Mr. Patience, stated his view that the
economic issue being dealt with was the relative negotiating power of the health plans
versus the hospitals and that, if one of the objectives was to get geographic leverage on
the employers in the area, Northwestern Memorial did not help much. (CX 4 at 9;
Spaeth, Tr. 2211-12).

~ Response to Finding No. 1606:

This proposed finding is irrelevant. (RFF-Reply § 1536). Even assuming it is of

marginal relevance, it is still misleading for numerous reasons. (RFF-Reply | 1354).
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1607. On April 5, 1999, at a meeting of the medical staff executive committee at Highland
Park, Mr. Neaman of Evanston made a presentation related to the hospital merger.
According to the meeting minutes, Mr. Neaman saw “geographic advantages, growth
opportunities and program opportunities” in the merger. (CX 2 at 7). Mr. Neaman also

stated that “[t]his would be an opportunity to join forces and grow together rather than
compete with each other.” (CX 2 at 7).

Response to Finding No. 1607:

This proposed finding 1s misleading for numerous reasons. (RFF-Reply Y 1359-1360).
This proposed finding is also false because the cited document does not record Neaman as
stating “[t]his would be an opportunity to join forces and grow together rather than .compete with
each other.” (CX 2 at 7). Rathér, the document does not attribute the comment to any particular
person. A natural reading suggests that it was made by a physician. (CX 2 at 7). Given that all
references to ending competition have been made in the context of m;dical offices and other
| physician issues, this is also the natural conclusion. (RFF-Reply 47, 48, 57, 58, 61, 1351,

1355, 1357, 1588).

1608. The Highland Park management and board were aware that partnering with another
hospital would increase the merged entity’s negotiating strength vis-a-vis health plans. A
merged entity “would bring more weight to the table in discussing the terms of contracts
that involved third-party payors.” (CX 6305 at 14 (Stearns Dep.)).

Response to Finding No. 1608:

This proposed finding is irrelevant. (RFF-Reply  1536). Even assuming it is of
marginal relevance, it is still misleading. Stearns and Spaeth have never implied that the HPH
Board ignored MCO issues. But they have always maintained, and the documents confirm, thaf
building “negotiating strength” with MCOs was not a make-or-break or even “top five” reason

for the Merger. (CX 6305 at 13-14 (Stearns, Dep.); Spaeth, Tr. 2187; RFF 9y 259-297).
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XII. THE STRUCTURE OF THE MARKET GIVES RISE TO THE LIKELIHOOD OF
ANTICOMPETITIVE EFFECTS

A. - Introduction to Market Structure Analysis
1. For a Consummated Merger Where Pricing Data Exists, the
Emphasis Is on Analysis of the Pricing Data, Not on. Elzmga-Hogarty
Type Analysis -

1609. After a merger has been consummated, an economist can rely on direct evidence, such as
price behavior in the marketplace since the merger was consummated, evidence from the
merging parties themselves after the merger took place, (i.e., how they assessed the
merger); and the assessment of the consequences of the merger by people who buy in the

marketplace, rather than inferential data based on market definition and share. (Elzinga,
Tr. 2362).

Response to Finding No. 1609:

This proposed finding is irrelevant because the law requires proof of a relevantinarket.
Nevertheless, this finding is misleading to the extent it suggests that sufficient evidence exists in
this case to support a finding of direct evidence that the Merger is anticompetitive. To reach
such a finding (again, from aﬂ economic, as opposed to legal, perspective), an economist must
have evidence that the firm raised its market prices and reduced industry output. “The end game
objective [of merger analysis] is to try and assess or infer whether combining these two firms
will raise market prices and reduce industry output.” (Elzinga, Tr. 236_9). In order to support a
finding of “direet evidence,” Complainf Counsel must show that ENH’s bost—Merger prices
increased in ar; anticompetitive manner (i.e. above competitive levels), or that output decreased.
(Haas-Wilson, Tr. 2451 (defining market power as “the willingness and ébility of a firm to raise
its prices above competitive levels.”)). Complaint Counsel, however, made 5o such showing.

Dr. Haas-Wilson’s analysis of post-Merger prices only considered the'_price changes

without any evaluation of price levels. But considering only price changes (and not price levels)

does not support a finding of direct evidence. Dr. Haas-Wilson admitted that REDACTED
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'REDACTED

(Haaé-Wilson, Tr. 2834-36, in camera; REF §{ 1053, 1059- ,
1061; RFF 99 1054-1058, 1062-1064, in camera). Consequently, it is imposs_ible to conclude
that the post-Merger price changes were anticompetitive based on a simple examination of price
changes, without a consideration of competitive price levels. Respondent’s experts provided the
only empirical aéxalysis of price levels suggesting that ENH was not pricing at cémpetitive levels

before the Merger. That analysis demonstrated that the post-Merger price increases were not

anticompetitive. (RFF ] 1110-1164).

REDACTED

. (Noether, Tr. 5989, 5991;

2

Haas-Wilson, Tr. 2823-24, in camera).

REDACTED

wh

- (Haas-Wilson, Tr. 2823-24, in camera).
Consequently, Dr. Haas-Wilson’s failure to rule out all benign explanations for the price

increases she measured is fatal to a finding of direct evidence of anticompetifive effects. (RFF-

Reply 9] 739-741).
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In addition, Complaint Counsel admits that “ENH did not see a decrease in-the number of
managed care admissions as a result of ENH’s price increases in 2000.” (CCFF 1653).
Consequently, there is no support for a finding of direct evidence of anticompetitive effects.
1610. In the instant case, the merger took place effective January 1, 2000. There were several

years of market-determined prices post-merger before there was any knowledge or reason

to know that the FTC would challenge the merger. The “years of data on the actual
competitive effects of this merger” are available to inform “a very different type of

analysis” from that of the Merger Guidelines. (Haas-Wilson, Tr. 2468)

Response to Finding No. 1610:

This proposed finding is misleading to the extent it suggests that Dr. Haas-Wilson’s
empirical analysis of post-Merger prices provides “years of data on the actual competitive effects
of this merger.” To conclude that there is direct evidence of anticompetitive effects, one would
need to find either an anticompetitive price increase or an anticompetitive decrease in output.
(RFF-Reply  1609). Neither of these conditions is present in this case. (RFF-Reply { 1610).
1611. The best available method for determining whether the merger created or enhanced

market power is to test possible explanations based on economic theory to rule the

explanation either in or out. At the end of this methodical analysis, the explanations that
have not been ruled out would reflect the most likely cause of the price increases found.

(Haas-Wilson, Tr. 2482).

Response to Finding No. 1611:

This proposed finding is misleading to the extent that it suggests that “the best available
method for det_efmining whether the merger created or enhanced market power” excludes an
evaluation of price levels. (RFF-Reply 9 1605). This proposed finding is also misleading to the
extent it suggests that Dr. Haas-Wilson was able to “rule” out all possible explanations for the
price increase. She did not effectively rule out all possible explanations. (Rl;i:-Reply 99 739-

741). In fact, the only price level analysis conducted in this case, by Respondent’s experts,

supports one of these possible explanations — learning about demand. (RFF Y 1110-1164).
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1612. Where an analyst has persuasive post-merger evidence about the consequences of a
merger, it is not necessary to define a relevant product or geographic market. If one has
direct evidence that a merger is anticompetitive, one would rely on that evidence rather

than rely on the inferential evidence based on market definition and share. (Elzinga, Tr.
2355, 2363).

Response to Finding No. 1612: . -

This proposed finding is misleading to the extent it suggests that market analysis is not
necessary in this case — either legally or factually. As discussed in RFF-Reply § 1609, there is
no support for a finding of direct evidence of anticompetitive effects.

REDACTED
(Noether, Tr. 5904; Baker, Tr. 4702, in camera).

2, Application of the SSNIP Test to Identify Smallest Relevant Product
and Geographic Markets

1613. For the product market, in terms of the demand side, the relevant inquiry is whether, “if
ENH were to raise its prices for inpatient services, would the relevant customers be able
to substitute other services” in place of those inpatient services. (Haas-Wilson, Tr.
2659-60). From the supply side, the relevant inquiry is whether, “if ENH were to raise its
prices for inpatient services, could managed care organizations, the relevant customers in
this market, substitute those facilities that provide outpatient services only, such as
physician offices or other types of clinics.” (Haas-Wilson, Tr. 2660).

Response to Finding No. 1613:

This proposed finding is inaccurate. Under the Horizontal Me?ger Guidelines, for

A

product mzirket,-the relevant inquiry begins with the products “produced or sold” by the merging
firms. (1992 Horizontal Merger Guidelines, §1.11; Noether, Tr. 5905).

1614. For the geographic market, the relevant inquiry using the Merger Guideline’s SSNIP test
is whether, if ENH were to raise its prices in a significant way over the long term, the
relevant customers would be able to turn to alternative sellers located eutside of the
geographic area. (Haas-Wilson, Tr. 2667).
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Response to Finding No. 1614: o

This proposed finding is inaccurate. Under the Horizontal Merger Guidelines, for
geographic market, the relevant inquiry begins with an identification of the “next best
 substitutes” for the merging firms. (1992 Horizontal Merger Guidelines, § 1.21; Noether, Tr.
5928). )

1615. ENH successfully raised its prices in a significant way over the long term, and customers

did not turn to alternative sellers located outside of the geographic area. (Haas-Wilson,

Tr. 2667).

Response to Finding No. 1615:

This proposed finding is misleading because it ignores the substantial evidence
demonstrating that the post-Merger price increases were not anticompetitive. (RFF ] 515-
1164). Faced with non-anticompetitive price increases, customers would not be expected to turn

to alternative sellers. In addition, !

REDACTED

_ (Baker, Tr. 4704, in camera).

B. . Product Market: In-Patient Hosi)ital Services (Excepi'Quaternary) Sold to
-Health Plans

1. Documents and Testimony Support the Conclusion That Inpatient
Hospital Services (Except Quaternary) Sold to Health Plans Is a
Relevant Product Market ‘

1616. The relevant product market is the market for “general acute care inpatient services sold
to managed care organizations.” (Haas-Wilson, Tr. 2451-52). Primary, secondary and
tertiary services are included in the relevant product market. (Haas-Wilson, Tr. 2661. See
also Newton, Tr. 302; Neaman Tr. 1210; Hillebrand, Tr. 1756; Holt-Darcy, Tr.
1422-1423).
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camera; RFF 369, in camera).

Response to Finding No. 1616:

This proposed finding is inaccurate. Because MCOs purchase all of the services of a
particular hospital in one contract when they negotiate prices with hospital, the relevant product

market includes all hospital-based acute care services sold to MCOs - i.e. inpatient and

outpatient services. (Noether, Tr. 5901, 5904, 5906-08, 5927).
REDACTED

(Neary, Tr. 590-91; Holt-Darcy, Tr. 1586, in camera; RFF | 371, in camera).

REDACTED

(Neary, Tr. 590-91; Holt-Darcy, Tr. 1587,

in camera; Mendonsa, Tr. 557, in camera).

REDACTED

(Spaeth, Tr. 2299-2300; Ballengee, Tr. 144-45, 200; Mendonsa, Tr.

556, in camera; Hillebrand, Tr. 1862; Foucre, Tr. 1122, in camera; Holt-Darcy, Tr. 1585, in

1617. ENH successfully over the long term raised the prices of inpatient services. Applying the
principles of the hypothetical monopolist and SSNIP test, found in the Merger
Guidelines, this also justifies a definition of the product market. (Haas-Wilson, Tr.

2666-67). REDACTED
(CCFF 959-1304, in camera).

Response to Finding No. 1617:

This proposed finding is inaccurate and misleading. (RFF-Reply 99 959-1304, 1613).

1618. Acute Care Hospital Services are “[s]ervices furnished to patients with acute needs for
health care services, as distinguished from services furnished for chronic physical
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conditions through the provision of long-term inpatient care.” (Amended Glossary of
Terms at 1, April 22, 2005).

Response to Finding No. 1618:

Respondent has no specific response except that the referenced glossary, by its terms,

was submitted to the Court as a reference only and not as an admission by either party.

1619.

Hospitalized patients generally require an overnight stay in the hospital. Ballengee, Tr.
144 (“inpatient are those that are requiring an overnight stay”); Neary, Tr. 590 (“services

that you stay in the hospital for overnight generally™).

Respoﬂge to Finding No. 1619:

This proposed finding is misleading to the extent that it implies patients of hospitals

generally require an overnight stay at a hospital. Rather, over the last couple of decades, the

proportion of hospital services that are delivered on an outpatient basis (i.e., services that do not

require an overnight stay) has increased substantially. (CX 6321 at 82; Neaman, Tr. 1153; RFF q

73). As of February 2005, ENH’s percentage of outpatient services was approximately 45%.

(Neaman, Tr. 1295-96; RFF q 74).

1620.

1625).

1621.

During that overnight stay, a hospital houses a patient in an environment that has the
safety of nurses, where there is the requirement of gases, where there is constant
medication, and where there is time for the patient’s recuperation. (Spaeth, Tr. 2075-76).

Response to Finding No. 1620:

This proi)osed finding is irrelevant. (Noether, Tr. 5908; RFF 4 378; RFF-Reply Y 1616,

Before the merger, both Highland Park Hospital and Evanston had, among other things,
operating rooms, pediatric services, obstetrical services, radiation thefapy, cancer
services, and psychiatric services. (Spaeth, Tr. 2083-2088). Evanston also had all of the
services that one would expect within a community hospital, as well as some tertiary
services. (Ballengee, Tr. at 159) Evanston provided tertiary services before the merger
while Highland Park generally did not. (Haas-Wilson, Tr. 2491)
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Response to Finding No. 1621: e

Respondent agrees that Evanston Hospital and HPH provided different services before
the Merger. (CCFF ] 1798-1799). Nevertheless, this proposed finding is misleading because it
does not fully detail the vast differences between the services provided by pre-Merger Evanston
Hospital and HPH. (RFF Y 32-34, 41, 47-48). This proposed finding also ignores relevant trial
testimony from MCO representatives, specifically Ballengee, that Evanston Hospital provided
more than just ‘some tertiary services” but, instead, was a “teaching hospital” affiliated with the
‘Northwestern Medical School. (RFF q{ 9, 30).

1622. After the merger, when analyzing investments for its clinical “rationalization of services”
plan, Mark Neaman referred to the “return on sales” primarily from a cluster of inpatient
related hospital services (including cardiac surgery, emergency room, radiology and
diagnostics, psychiatry, pediatrics, total joints, and plastic surgery), services that Neaman
stated were “tied directly to our strategy and the economics of the Corporation going

forward.” (CX 373 at 6-7).

Response to Finding No. 1622:

This proposed finding is false. Emergency room, radiology and diagnostics, psychiatry,
pediatrics and plastic surgery are not purely inpatient related services. For example, a visit to the
emergency room, an X-ray, or a routine visit to a pediatrician often does not require an overnight
stay. (RFF §2273 (explaining that roughly 80% of patients who use I‘;IPH’S emergency room are
treated on an ou;patient basis)). In fact, CX 573, cited above, conﬁnné that these services, like
many others, are not provided solely on an inpatient basis. Specifically, in planning to generate
efficiencies by consolidating services, ENH planned to rationalize “[i]npatient [psychiatry] and
most outpatient [psychiatry] to Highland Park Hospital” and to rationalize “[_i]npatient
[pediatrics] to Evanston Hospital [and] expand selected outpatient [pediatrics] services at
Highland Park Hospital.” (CX 373 at 11). Because ENH’s outpatient services constitute 45% of

the hospital’s business, it is hardly surprising that most, if not all, of the services listed above by
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Complaint Counsel have a major outpatient component that needed to be rationalized.in tandem

with the inpatient component. (Neaman, Tr. 1295-96).

1623. Bain also analyzed ENH’s services as a cluster of inpatient service lines (including
orthopedics, general medicine, gastroenterology, cardiac surgery, oncology,
OB/neonatology, radiology, psychiatry, pediatrics, surgical services and lab).. (CX 67 at
4). . '

Response to Finding No. 1623:

This proposed finding is inaccurate in its reference to these service lines as “inpatient
service lines.” --Many, if not all, of the above listed services have significant outpatient
components. (RFF-Reply § 1622). Moreover, the evidence demonstrated that HPH’s Kellogg
Cancer Care Center — which, along with radiation medicine, nuclear medicine and the breast
imaging center — are now housed in the new Ambulatory Care Center, i.e., a facility for
outpatient services. (RFF {{ 1560, 1753-1754, 1989, 2275).

1624. From the perspective of heaith plans, the core services of the hospital are
medical/surgical services. Most hospitals also provide OB and pediatric services

(Holt-Darcy, Tr. 1422-1423).

Response to Finding No. 1624:

Respondent has no specific response.

2. Application of the SSNIP Test Supports the Conclusion That
z Inpatient Hospital Services (Except Quaternary) Sold to Health Plans
= Is a Relevant Product Market

1625. Hospitals offer inpatient and outpatient services, but they are not demand side or supply
side substitutes. When faced with a price increase for inpatient care from a hospital, the
demand side issue is to ask, when that price increase occurs could the relevant customer —
the managed care organization — turn to alternative suppliers. Managed care plans could
not add to the network outpatient-only providers and exclude the higher priced hospitals.
(Haas-Wilson, Tr. 2663).
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Response to Finding No. 1625: ..

This proposed finding is misleading because, under the Horizontal Merger Guidelines,
the relevant product market inquiry begins not with a consideration of demand- or supply-side
substitution, but with an identification of the product purchased or sold. (REF-Reply § 1609).

The uncontroverted evidence demonstrated that

REDACTED

(Spaeth, Tr. 2299-2300; Ballengee, Tr. 144-45, 200; Mendonsa, Tr. 556, in camera,
Hillebrand, Tr. 1862; Foucre, Tr. 1122-23, in camera; Holt-Darcy, Tr. 1585, in camerd; RFF q
369, in camera . REDACTED )

RFF {374, i v
. 374, in camera REDACTED

. This is consistent with MCO testimony suggesting that a MCO
could not contract with a hospital for only its outpatient or inpatient services but, instead, is
re.quired to contract for “all of the services that [the hospital] offered.” (Neary, Tr. 592). This
testimony is inconsistent, undér the Merger Guidelines, with the exclusion of outpatient from the
product market.

1626. -
REDACTED S ]
) - ' - (Haas-Wilson, Tr. 2615, in -
camera).

Response to Finding No. 1626:

This proposed finding is not relevant to the definition of product market.

REDACTED

and outpatient rates.} (Neary, Tr. 590-91; Holt-Darcy, Tr. 1587, in camera; Mendonsa, Tr.
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557, in camera). The relevant inquiry, in defining the product market, begins with the products

“produced or sold.” (RFF-Reply q 1613).

1627. Dr. Haas-Wilson concluded that a managed care plan could not sell a health plan that
provided coverage that only included outpatient services, but did not include inpatient
services. (Haas-Wilson, Tr. 2660). A managed care organization would not be able to
sell a managed care plan that included a network of providers that provided outpatient
services only. (Haas-Wilson, Tr. 2660).

Response to Finding No. 1627:

This proposed finding is misleading because it ignores that the relevant inquiry, under the
Horizontal Merg'er Guidelines, is not whether an outpatient-only plan could substitute for an
inpatient-only plan. Instead, the relevant inquiry focuses on the produc;t purchased or sold.
(RFF-Reply 1 1613). In this case, the uncontroverted evidence demonstrated that MCOs
purchase the hospifal-based inpatient and outpatient services together in the same contract.
(RFF-Reply § 1625). If the relevant inquiry focused solely on substitution, Dr. Haas-Wilson’s
inpatient-only market would be no more defensible than Dr. Noether’s inpatient and outpatient
market, as individual inpatient services are not substitutes for each other. (Noether, Tr. 5909).
Despite this fact, Dr. Haas-Wilson lumps all inpatient services into her market because they are

_ purchased together.

In addition, this finding is misleading to the extent it suggests that Dr. Noether included
outpatient-only service providers as market participants in her relevant market. Dr. Noether
expressly excluded non-hospital providers of outpatient services from her market. (Noether, Tr.
5923). =
1628. Testimony concerning health plans accepting higher prices for inpatieht services in return

for lower prices for outpatient services is consistent with Dr. Haas-Wilson’s exclusion of

outpatient services from the market. Many sellers offer multiple products, and even if

they trade one product off on price for the other, that does not mean here that the two
products are in the same product market. (Haas-Wilson, Tr. 2663-65).
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Response to Finding No. 1628: SR

This proposed finding is inaccurate. Testimony “concerning health plans accepting
higher prices for inpatient services in return for lower prices for outpatient services” is consistent
with other MCO testimony suggesting that they purchase the entife bundle ofhospital-based
services at once. (RFF-Reply § 1625). This evidence is inconsistent with tht; exclusion of
outpatient services from the product market. (RFF-Reply ] 1625).

3. Quaternary Services Are Not in the Product Market
1629. The term “[q]uaternary services” dates back at least to the 1980s and refers to high-end
services that are performed at some hospitals and not others. Examples include burn

units and cardiac transplants. (Neaman, Tr. 1294).

Response to Finding No. 1629:

This proposed finding is misleading to the extent it suggests that there is a clear definition

of quaternary services.
REDACTED

(Noether, Tr.

6001; Haas-Wilson, Tr. 2876, in camera). This definition, however, conflicts with the

Complaint, , REDACTED

(Haas-Wilson, Tr. 2876, in camera; Compl. § 16).

Wl

REDACTED

(Haas-Wilson, Tr. 2882, in camera).

REDACTED

(Haas-Wilson, Tr. 2879-90, in camera).
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1630. Tertiary services are more complicated services than primary or secondary,-but less
complicated services than quaternary services (quaternary services include solid organ
transplants and extensive burn treatments that only a handful of hospitals with very
specialized nurses and physicians could provide). (Haas-Wilson, Tr. 2491).

Response to Finding No. 1630:

This proposed finding is misleading because “quaternary services” are not clearly

defined. (RFF-Reply 4 1629).

1631. Quaternary services are not in the relevant product market, because they require the use
of very specialized doctors, nurses and equipment, and, from the supply side, there is not
casy supply-side substitution for quaternary services by hospitals offering less than that.
(Haas-Wilson, Tr. 2665-66).

Response to Finding No. 1631:

This proposed finding is misleading because “quaternary services” are not clearly

defined. (RFF-Reply 7 1629).

1632. Health plans testified that ENH did not offer the advanced services one would expect at a
quaternary facility. For example, Ms. Ballengee of PHCS identified the “advanced
teaching hospitals” in Chicago as Northwestern Memorial Medical Center,
Rush-Presbyterian Hospital, Loyola Medical Center, the University of Chicago and the
University of Illinois. Ms. Ballengee does not consider ENH to be an advanced teaching
hospital. (Ballengee, Tr. at 188-189).s

Response to Finding No. 1632:

This pro_pdsed finding is misleading. (RFF-Reply 1 1629-163’%).. This proposed finding
also ignore;s Baﬁengee’s testimony and PHCS authored-documents that identified Evanston
Hospital as an “advanced teaching hospital” that provided a higher level of sérvices than a
community hospital. (Ballengee, Tr. 159, 212; RX 107 at GWL 859). Final_[y, this- proposed
 finding is misleading because Evanston Hospital did, and continues to, offer ffadvaﬁced

services.” (RFF-Reply §33; RFF {1, 9,12, 24, 27, 30).

1633.
REDACTED
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REDACTED
(Dorsey, Tr.

1443-44, in camera).

Response to Finding No. 1633:

This proposed finding is misleading. The evidence demonstrated that Evanston
Hospital/ENH has long been an academic teaching hospital that not only trains physicians, but is
at the “cutting edge of new medical technology.” (Noether, Tr. 5922; RX 1912 at 60; RFF {{ 10,
101, 559; RFF -.Reply 99 33, 1632). Even a One Health representative conceded that
Northwestern Memorial, one of One Health’s “academic teaching hospitals” listed above, was an
alternative to ENH. (Neary, Tr. 631; RFF {458, 564). One Health representatives further
testified that Advocate Lutheran General, a hospital Complaint Counsel agrees is a “major
teaching hospital,” was one of the main alternatives to ENH. (Neary, Tr. 630-31; Dorsey, Tr.
1480-81; CCFF 9 1999).

1634. United also testified that Loyola University Medical Center, the University of Chicago,
and Northwestern Memorial are academic hospitals, but not Evanston Hospital, Highland

Park Hospital or Glenbrook Hospital. (Foucre, Tr. 935-36).

Response to Finding No. 1634:

This proposed finding is misleading. (RFF-Reply 1 1632-163?3).

REDACTED
- (Foucre, Tr. 1112,

in camera).

4. Outpatient Services Are Not a Substitute for Inpatient Services

1635. Outpatient services are not part of the relevant product market. (Haas-Wilson, Tr. 2660).
Hospitals offer inpatient and outpatient services, but they are not demand side or supply
side substitutes. When faced with a price increase for inpatient care from a hospital, the
demand side issue is to ask, when that price increase occurs could the relevant customer —
the managed care organization — turn to alternative suppliers. Managed care plans could
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not add to the network outpatient-only providers and exclude the higher priced hospitals.'
(Haas-Wilson, Tr. 2663).

Response to Finding No 1635:

The first sentence of this proposed finding is inaccurate. The remainder of this proposed

finding is misleading and irrelevant. (RFF-Reply § 1627).

1636. None of the outpatient centers in the Evanston area have 24 hour nursing or lodging of
patients. (Spaeth, Tr. 2076).

Response to Finding No. 1636:

This proposed finding is irrelevant. Respondent does not contend that these outpatient
centers are included in the relevant product market. (Noether, Tr. 5925; RFF 4 379; RFF-Reply
9 1625). Moreover, the presence or absence of outpatient service centers in the relevant product
market does not undermine the fact that outpatient services are an integral part of the overall
services provided by acute care hospitals. These hospitals, including ENH, could not render
proper care without outpatient services. (RFF-Reply {1616, 1622-1623). More importantly,
without outpatient services, MCOs could not offer a useful product to their customers and, for
this reason, MCOs contract “for the entire set of services at a hospital.” (Ballengee, Tr. 200;
RFF 9 369-371).

1637. Outpatient centers would require Certificate of Need approval fro_'m the state to have beds
for patients. (Spaeth, Tr. 2077).

Response to Finding No. 1637:

This proposed finding is irrelevant. (RFF-Reply {9 1636). Moreover, the Illinois CON
- requirements, which are not a particularly high barrier to entry, are set to expire in July 2006.
(RFF 99 2280-2297; RFF-Reply Y 1731-1732).

1638. The physician determines whether a patient should be admitted to the hospital.
(Hillebrand, Tr. 1756; Spaeth, Tr. 2076; Newton, Tr. 302).
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1639.

1640.

1641.

1642.

1643.

Response to Finding No. 1638: L

Respondent has no specific response.

Ronald Spaeth never heard of a health plan threatening to send all patients to an
outpatient center rather than to a hospital for a particular procedure. (Spaeth, Tr. 2078).
There is a trend on the part of consumers to not want to see their health care benefits cut
back, and that includes consumers not wanting to get less hospital care than they think
they should. (Spaeth, Tr. 2079). Any shift toward outpatient services from inpatient
services is a factor of a change in medicine and other factors, rather than pricing.
(Hillebrand, Tr. 1756).

Response to Finding No. 1639:

This proposed finding is irrelevant. (RFF-Reply q 1625-1627, 1637).

Changes in inpatient pricing have no impact on patients switching from ihpatient services
to outpatient prices. (Neaman Tr. 1210; Hillebrand, Tr. 1755-56).

Response to Finding No. 1640:

This proposed finding is irrelevant and misleading. (RFF-Reply 91 1625-1627).

During the course of the year 2000 negotiations, ENH management did not believe that
patients would switch from inpatient services to outpatient services as a result of the
inpatient price changes. ENH management did not request written analysis on any
potential switching from inpatient to outpatient. (Neaman, Tr. 1210-1 1).

Response to Finding No. 1641:

This proposed finding is misleading and irrelevant. (RFF-Reply 11 1625-1627).
When ENH developed its plan to negotiate higher prices, Hillebrand did not prepare or
ask forany documents analyzing whether more patients would switch form inpatient to

outpatient services as a result of changes in inpatient prices. (Hillebrand, Tr. 1756).

Response to Finding No. 1642:

This proposed finding is misleading and irrelevant. (RFF-Reply ] 1625-1627).

Testimony concerning health plans accepting higher prices for inpatient services in return
for lower prices for outpatient services is consistent with Dr. Haas-Wilson’s exclusion of
outpatient services from the market. Many sellers offer multiple products, and even if
they trade one product off on price for the other, that does not mean here that the two
products are in the same product market. (Haas-Wilson, Tr. 2663-65).

702



Response to Finding No. 1643: SR

This proposed finding is inaccurate. Testimony “concerning health plans accepting
higher prices for inpatient services in return for lower prices for outpatient services” is consistent
with other MCO testimony suggesting that they purchase the entire bundle ofhospital based
services at once. (RFF-Reply § 1625). All such testimony is inconsistent wit.h the exclusion of
outpatient services from the product market. (RFF-Reply § 1625).

1644.
REDACTED )

. (Haas-Wilson, Tr. 2615, in
camera). -

Response to Finding No. 1644:

This proposed finding is not relevant to the definition of product market.

REDACTED

(Neary, Tr. 590-91; Holt-Darcy, Tr. 1587, in camera; Mendonsa, Tr.

557, in camera). The relevant inquiry, in defining the product market, begins with the products

“produced or sold.” (RFF-Reply | 1613).

C. Geographic Market: Triangle Formed by Evanston, Glenbrook and
nghland Park

1645. The relevant geographic market is a triangle formed by Evanston, Glenbrook, and
_Highland Park, including their campuses, the area in-between, and some additional area
around them. This area is established through a range of evidence including post-merger
pricing studies, testimony of payers and others, and documents of the parties.
(Haas-Wilson, Tr. 2452, 2667; Newton, Tr. 351-52; Foucre, Tr. 901-903 Ballengee, Tr.
167-68; Holt-Darcy, Tr. 1425-1427).

Response to Finding No. 1645:

This proposed finding is inaccurate. The appropriate geographic market in this case

' includeé, at least, the merging hospitals, Rush North Shore, St. Francis, Advocate Lutheran
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General, Resurrection, Lake Forest Hospital and Condell. (Noether, Tr. 5928, 5960; RFF -Reply'
9 54).

1646. Employing the principles of the Merger Guidelines, in particular the hypothetical
monopolist and SSNIP test, the triangle is the appropriate geographic market. ENH
successfully raised its prices in a significant way over the long term, and customers did
not turn to alternative sellers located outside of the triangle that included the three '
hospitals. (Haas-Wilson, Tr. 2452, 2667). It was not necessary to use patient flow
information and zip codes to define the geographic market because managed care insurers

are the relevant customers at the first stage of competition where price is determined.
(Haas-Wilson, Tr. 2668).

| Response to Finding No. 1646
This proposed finding is inaccurate for several reasons. First, Dr. Haas-Wilson did not
properly employ the principles of the Merger Guidelines. The relevant geographic market
inquiry under the Merger Guidelines begins with an identification of the “next best substitutes”
for the merging firms. (RFF-Reply § 1614). Under the Guidelines, Dr. Haas-Wilson’s market
would only make sense if Evanston Hospital and HPH were next best substitutes in geographic
terms. (Noether, Tr. 5932). Evanston Hospital and HPH were not next best geographic

substitutes. (Noether, Tr. 5932; REF ] 387-484).

REDACTED 3

(Baker, Tr. 4703-04, in camera).

REDACTED

Second, this finding also is misleading to the extent it suggests that an examination of

patient preferences is irrelevant in this case. The analysis in this case focuses on the MCO as the
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relevant customer. (CCFF § 1646). These same MCOs testified that they consider-patient
preferences — driven, in part, by travel patterns — when building their network. (Foucre, Tr. 885;
Holt-Darcy, Tr. 1420). MCOs consider these patient preferences because they recognize that
they need to put together provider networks that are going to be attractive to employers. And
employers, in turn, are concerned about where their employees want to seek hospital care.
Consequently, to the extent that patients value convenience, there is a derived demand by the
MCOs for hospitals that are convenient to their enrollees. (Noether, Tr. 5936-3 7, 5948).
1. General Definition of the Triangle Area
1647. The relevant geographic market is a triangle adjacent or contiguous to the three hospital
campuses that make up ENH: Evanston Hospital, Highland Park Hospital and Glenbrook
Hospital. The triangle includes the area within the contiguous three points of the
hospitals. (Haas-Wilson, Tr. 2452, 2667, see also Newton, Tr. 35 1-52; Foucre, Tr.
901-903; Ballengee, Tr. 167-68; Holt-Darcy, Tr. 1425-1427; Mendonsa, Tr. 543-44

(referring to ENH’s concentration in one area)).

Response to Finding No. 1647:

This proposed finding is inaccurate. (RFF-Reply q 54).

1648. The triangle market is consistent with various witnesses’ testimony who testified that the
North Shore, covered by ENH’s three hospitals — Evanston, Glenbrook and Highland
Park — may be characterized as a “triangle.” (Newton, Tr. 351-52; Foucre, Tr. 901-903;
Ballengee, Tr. 167-68; Holt-Darcy, Tr. 1425-1427; Mendonsa, . Tr. 543-44 (referring to
ENH’s concentration in one area)). T ' :

Reéponse to Finding No. 1648:

This proposed finding is inaccurate and misleading. (RFF-Reply § 55).

1649.

REDACTED

(Haas-Wilson, Tr. 2734-36, in camera, citing
for example Ballengee, Tr. 179-80, Neary, Tr. 617, and Mendonsa, Tr. 520, ir camera ).
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1650.

1651.

1652.

1653.

1654.

Response to Finding No. 1649: . —

This proposed finding is inaccurate and misleading. (RF F-Reply § 742).

The closest proxy for ENH’s relevant geographic market, based on ENH documents, is a
larger 19 zip code area that ENH documents describe as its “Combined Core Service
Area.” (CX 348 at 2). Evanston and Highland Park presented a post=merger “market
share” estimate of 55% (Evanston and Glenbrook 44% and Highland Park 11%) based on
the CCSA to the boards of the merging hospitals when they were approving the merger.
(CX 84 at21; CX 1876 at 18; CX 359 at 16; RX 1886 at ENHE DL 009270).

Response to Finding No. 1650:

This prbposed finding is inaccurate. (RFF-Reply § 1709).

In the 2000 contract renegotiations, ENH management did not believe that other hospitals
would change their prices as a result of ENH’s price setting nor did they consider the risk

of health plans switching to other hospitals. (Neaman, Tr. 1212; Hillebrand, Tr. 1764-65;
Newton, Tr. 367).

‘Response to Finding No. 1651:

This proposed finding is misleading. (RFF-Reply 1692).

Mr. Hillebrand did not write and did not recall seeing any analysis of the possibility that
ENH’s 2000 price increases would lead to ENH losing health plans to other hospitals.
(Hillebrand, Tr. 1757-58).

Response to Finding No. 1652:

This proposed finding is misleading. (RFF-Reply { 1692).

ENH did not see a decrease in the number of managed care admissions as a result of
ENH’s-price increases in 2000. (Neaman, Tr.1211-12).

Response to Finding No. 1653:

Respondent has no specific response.
2. SSNIP Test Supports the Conclusion That the Triangle Is a Relevant
Geographic Market -

For the geographic market, the relevant inquiry using the Merger Guideline’s SSNIP test
is whether, if ENH were to raise its prices in a significant way over the long term, the
relevant customers would be able to turn to alternative sellers located outside of the
geographic area. (Haas-Wilson, Tr. 2667).

706



Response to Finding No. 1654:

This proposed finding is inaccurate. Under the Horizontal Merger Guidelines, for
geographic market, the relevant inquiry begins with an identification of the “next best
substitutes” for the merging firms. (1992 Horizontal Merger Guidelines, § 1?21; Noether, Tr.
5928). In addition, this proposed finding ignores the substantial evidence demonstrating that the

post-Merger price increases were not anticompetitive. Customers would not be expected to turn

to alternative sellers when they are faced with price increases that are not anticompetitive.

REDACTED

(Baker, Tr. 4704, in camera).

1655. Dr. Haas-Wilson employed the principles of the Merger Guidelines, in particular the
hypothetical monopolist test, to find that ENH successfully raised its prices in a
significant way over the long term and that customers did not turn to alternative sellers
located outside of the geographic area. (Haas-Wilson, Tr. 2667).

Response to Finding No. 1655:

This proposed finding ignores the substantial evidence demonstrating that the post-

Merger price increases were not anticompetitive. Customers would not be expected to turn to

alternative sellers when they are faced with price increases that are not anticompetitive.

REDACTED =

(Baker, Tr. 4704, in camera).

1656. The health plans stated clearly that they understood the market and could not have a
marketable health plan that excluded ENH, and further, Great West (One Health) “was
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1657.

1658.

1659.

1660.

one payer in the market that did the market experiment. It tried to exclude-post-merger
the three ENH hospitals, and what it discovered was that it could not. {One Health] had to
go back to the negotiating table with ENH and begin to again include the three-hospital
ENH 1n its provider network.” (Haas-Wilson, Tr. 2942).

Response to Finding No. 1656:

This proposed finding is inaccurate. (RFF-Reply 9§ 743, 1688).

In the 2000 contract renegotiations, ENH management did not believe that other hospitals
would change their prices as a result of ENH’s price setting nor did they consider the risk

of health plans switching to other hospitals. (Neaman, Tr. 1212; Hillebrand, Tr. 1764-65;
Newton, Tr. 367).

Response to Finding No. 1657:

This proposed finding is misleading. (RFF-Reply § 1692).

Mr. Hillebrand did not write and did not recall seeing any analysis of the possibility that
ENH’s 2000 price increases would lead to ENH losing health plans to other hospitals.
(Hillebrand, Tr. 1757-58).

Response to Finding No. 1658:

This proposed finding is misleading. (RFF-Reply { 1692).

ENH did not see a decrease in the number of managed care admissions as a result of
ENH’s price increases in 2000. (Neaman, Tr.1211-12).

Response to Finding No. 1659:

Respondent has no specific response.

With regard to pricing decisions in 2000, Jeff Hillebrand did not factor in the possibility
of a competitive pricing response by any other hospital. (Hillebrand, Tr. 2036. See
Hillebrand 2036-37 (Mr. Hillebrand specified that he did not factor in the possibility of a
competitive pricing response from Lake Forest, Northwestern Memorial and Condell.)).

Response to Finding No. 1660: : =

This proposed finding is vague and misleading. (RFF-Reply 1693)..
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3. Patient Flow Analysis and the Elzinga-Hogarty Test Are— -
Inappropriate Tools for Defining Geographic Markets for General,
Inpatient Acute Care Hospital Services

1661. Dr. Kenneth G. Elzinga is the Robert C. Taylor Professor of Economics at the University
of Virginia. Dr. Elzinga, together with Dr. Thomas Hogarty, developed what is now
known as the “Elzinga-Hogarty test” in the early 1970s, when Dr. Elzinga was the
Special Economic Advisor to the Assistant Attorney General, Antitrust Division,
Department of Justice. (CX 6294 at 1; Elzinga, Tr. 2370-71).

Response to Finding No. 1661:

Respondent has no specific response.

1662. The Elzinga-Hogarty test generally was developed to examine the flow of products into
or out of a particular area to determine whether that area is a stand-alone geographic
market. (Elzinga, Tr. 2372-73).

Response to Finding No. 1662:

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. (RFF-Reply 9 1665).

1663. In general, under the Elzinga-Hogarty test, if a significant portion of a product produced
in an area is shipped to buyers outside the area, or if a significant portion of the product
consumed in that area is shipped from sellers outsidé the area or both, then it is
appropriate to conclude that the area is not the “geographic market” for the product in
question. (Elzinga, Tr. 2372-73). Products produced in an area that are currently shipped
outside the area could be sold within the area to “thwart” an increase in prices for the
products currently sold in that area. (Elzinga, Tr. 23 74). If producers from outside the
area currently sell a substantial amount of the product consumed in the area, then those
producers could increase their sales in the area to “thwart” an increase in prices for the
products currently sold in that area. (Elzinga, Tr. 23 73-74).

Response to Finding No. 1663:

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. (RFF-Reply q 1665).

1664. The Elzinga-Hogarty test was developed before the Merger Guidelines were issued by the
Department of Justice in 1982. (Elzinga, Tr. 2376). The Merger Guidelines utilize a
“hypothetical monopolist” test for defining geographic markets. (Elzinga, Tr. 2376-77).
Under the hypothetical monopolist test it is necessary to ask whether, in a geographic
area, a seller could profitably impose a small but significant and nontransitory increase in
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price —"SSNIP”— for the product in the product market. If the hypothetical-monopolist
could impose a SSNIP, then the geographic area is considered a geographic market for
the product in question. On the other hand, if due to its buyers’ response to the SSNIP,
the hypothetical monopolist’s reduction in sales makes the price increase unprofitable,
then the geographic area is too small to be considered a geographic market for the
product in question. (Elzinga, Tr. 2377-78. See Merger Guidelines § 1.21).

Response to Finding No. 1664:

Respondent has no specific response.

1665. The Elzinga-Hogarty test is a different and less reliable method for defining geographic
markets than the hypothetical monopolist test under the Merger Guidelines. (Elzinga, Tr.
2378). Further, the Elzinga-Hogarty test would have been unnecessary if the Merger
Guidelines and the hypothetical monopolist test had been in effect at the time Dr. Elzinga
and Dr. Hogarty did their research. (Elzinga, Tr. 2378-79).

Response to Finding No. 1665:

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. Dr. Noether applied the principles underlying the Merger Guidelines in defining
her minimum geographic market by taking each of the merging hospitals and identifying its
closest competitors to build up the markets, an iterative kind of approach. (Noether, Tr. 5958).
To the extent Complaint Counsel implies that Dr. Noether conducted an Elzinga-Hogarty
analysis “in disguise,” that is not the case. (Noether, Tr. 5947-48). For a detailed description of
how Dr. Noether defined the relevant geographic market see RFF ﬂﬂ 393-498.

1666. The Elzinga-Hogarty test was developed to define geographic markets for products such
as coal or beer by analyzing the shipments of those products from the place of production
to the point of consumption. (Elzinga, Tr. 2375). Yet, the Elzinga-Hogarty test has been
used in past hospital merger cases to define the geographic markets for hospital services.
(Elzinga, Tr. 2379-82). When the Elzinga-Hogarty test was used to define geographic
markets for hospital services, it was based on “patient migration” or “patient flow,” i.e.,

whether hospital patients, as consumers, would travel to hospitals, as the place of
production, to obtain hospital services. (Elzinga, Tr. 2375).
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Response to Finding No. 1666: .

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. (RFF-Reply § 1665).

1667. The use of patient flow analysis and the Elzinga-Hogarty test in past hospital cases had
assumed that there is a high correlation between the existing patient migration at the
existing prices for hospital services and the change in patient flow in response to a
change in the prices for those hospital services. (Elzinga, Tr. 2385-86).

Response to Finding No. 1667:

This prbposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. (RFF-Reply § 1665). Further, the analyses utilized in past hospital cases is best
understood by a review of those cases, and are not findings of fact relevant to this case. Finally,
many of the recent hospital merger cases explicitly used patient flow analysis only as a starting
point before proceeding with an analysis of where patients would turn in the event of an
anticompetitive price increase. (California v. Sutter Health Sys., 84 F. Supp. 2d 1057, 1068-

1073 (N.D. Cal. 2000)).

1668. In defining a geographic market for general, inpatient acute care hospital services, the use
of patient flow analysis in general, and the Elzinga-Hogarty test in particular, has two
fundamental flaws. These two problems — the “payer problem” and the “silent majority
fallacy” — make patient flow analysis and the Elzinga-Hogarty test misleading and
inapplicable to defining the geographic market for general, inpatient acute care hospital
services. Further, if used, patient flow analysis and the Elzinga-Hogarty test will yield a
geographic market definition that is larger than the actual geographic market for general
inpatient acute care hospital services. (Elzinga, Tr. 2356-57, 2384-87, 2395-97).

Response to Finding Ne. 1668:

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test, and Complaint Counsel never introduced any evidence of a “silent majority” |

problem in this case. (RFF-Reply q{ 1665, 1675). This proposed finding is also incorrect to the
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extent it suggests that patient preferences do not matter to MCOs in building their networks.
(RFF-Reply 9 1669).

The Payer Problem

1669. A fundamental assumption underlying patient flow analysis and the Elzinga-Hogarty test
in defining geographic markets for hospital services is that individuat patients will base
their choice of hospitals on the prices charged for the services. (Elzinga, Tr. 2395). This
assumption is erroneous because of the “payer problem.” The payer problem exists
because of the dominant role of health care insurance. Because managed care plans and
other health care insurers pay for most general inpatient acute care hospital services
rendered in the United States, the individual patients (and their doctors) who choose the

hospital at which to seek services do not bear the costs of those services. (Elzinga, Tr.
2395-96).

Response to Finding No. 1669:

This propbsed finding is incorrect to the extent it suggests that patient preferences, as
reflected in patient travel patterns, do not matter to MCOs in building their networks. In fact,
Complaint Counsel’s experts fully acknowledge that MCOs take into account patient

preferences. ‘
REDACTED

(Elzinga, Tr. 2407; Haas-Wilson, Tr. 2803, in camera). The
employers, in turh, are driven to provide a plan that is attractive to their employees, subject to the

constraints of cost, because'employees may consider health care benefitsin deciding where to

accept employment. (Elzinga, Tr. 2407). Therefore, MCOs must take patient preferences into

- consideration in constructing their hospital networks. (Elzinga, Tr. 2407-08; RFF ] 386). This

view is supported by the testimony of Foucre (United), Mendonsa (Aetna) and Holt-Darcy
(Unicare), all of whom testified that MCOs consider patient preferences. (Ndether, Tr. 5937;
Foucre, Tr. 885; Mendonsa, Tr. 485; Holt-Darcy, Tr. 1420). Similarly, Ballengee (PHCS)

testified that geography and price play roles in what patients demand from their health care
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network; in general, patients want to know that they are receiving cost-effective healthcare as
well as access to quality health care. (Ballengee, Tr. 152-53; RFF 9 385).

1670. In the United States, the patient (and his or her doctor) choose the hospital at which to
obtain services, but the managed care plan (or other health insurance plan) pays for the
hospital services. Thus, the person who chooses the hospital at which-to obtain hospital
services is not the same person who pays for those services. (Elzinga, Tr. 2395-96).

Response to Finding No. 1670:

This proposed finding is incorrect to the extent it suggests that patient preferences do not
matter to MCOs in building their networks. (RFF-Reply ] 1669).

1671. Reactions to changes in Highland Park’s prices for hospital services would primarily
come from health plans. On the other hand, typically the individual patient did not even
know whether there was a contract in place between Highland Park and the managed care
plan in which that individual patient was enrolled. (Spaeth, Tr. 2165).

Response to Finding No. 1671:

This proposed finding is incorrect to the extent it suggests that patient preferences do not

matter to MCOs in building their networks. (RFF-Reply § 1669).

1672. The enrollee of a managed care plan and who selects (with his or her doctor) the hospital
at which to obtain hospital services does not base his or her selection of a hospital on the
different relative prices charged by hospitals because that patient will pay for few, if any,
of the hospital services he or she receives. (Elzinga, Tr. 2389).

Response to Finding No. 1672: -

This proposed finding is incorrect to the extent it suggests that patient preferences do not

matter to MCOs in building their networks. (RFF-Reply § 1669).

1673. The assumption underlying the use of patient flow analysis and the Elzinga-Hogarty test
in defining the geographic market for hospital services is that the patient must take prices
(and changes in the prices) for hospital services into account in selecting a hospital.
However, due to the payer problem, the patient (and his or her doctor) do not take prices
into account in choosing the hospital at which to obtain hospital services. Therefore, the
assumption underlying the use of patient flow analysis and the Elzinga-Hogarty test in
defining the geographic market for hospital services is erroneous. (Elzinga, Tr. 2400-01).
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Response to Finding No. 1673: N

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. (RFF-Reply § 1665). This proposed finding is also incorrect to the extent it
suggests that patient preferences do not matter to MCOs in building their networks. (RFF-Reply
9 1669). ‘

The Silent Majority Fallacy

1674. A fundamental assumption underlying patient flow analysis and the Elzinga-Hogarty test
for defining the geographic market for hospital services is that if some patients currently
travel to a distant facility for services, then an even larger number of people will travel
from their home to that distant facility if local hospitals increase their prices, thereby
disciplining any price increases by local hospitals. (Elzinga, Tr. 2385-86, 2409-10).

Response to Kinding No. 1674:

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. (RFF-Reply § 1665).

1675. The use of patient flow analysis and the Elzinga-Hogarty test to define geographic
markets for general, inpatient acute care hospital services is flawed because of the “silent
majority fallacy.” The “silent majority fallacy” is the erroneous assumption that the
willingness of some residents of a local area to travel to more distant hospitals prevents
local hospitals from raising prices to those local residents who choose not to travel.
(Elzinga, Tr. 2386-87). The assumption isthat if local hospitals do raise prices, even
more local residents would travel to distant hospitals. (Elzinga, Tr. 2385-87).

Response to Finding No. 1675:

This proposed finding is irrelevant because Complaint Counsel never introduced any
evidence that the patient data in this case represents a minority of the patients affected and that a
“fnajority” of the patients would not turn to alternatives if faced with an antiCompetitive price
increase. |
1676. The problem with the assumption of increasing numbers of travelers is that, unlike with

purchases of beer or coal, a decision to select a particular hospital is not driven primarily
by relative prices between hospitals. (Elzinga, Tr. 2388-89).

714



Response to Finding No. 1676: —- .

This proposed finding is irrelevant because Complaint Counsel never introduced any
evidence of a “silent majority” problem in this case. (RFF-Reply § 1675).

1677. For example, some residents of a given area may be willing to travel significant distances
to obtain hospital services because they prefer to obtain some particular service or '
amenity at a distant hospital or because they have family who lives some distance away.
(Elzinga, Tr. 2387). Their decisions to travel significant distances for hospital services is
highly personal, and is not indicative of the willingness of the other residents of that area
to travel longer distances for hospital services. (Elzinga, Tr. 2387).

Response to Finding No. 1677:
This proposed finding is irrelevant because Complaint Counsel.never introduced any

evidence of a “silent majority” problem in this case. (RFF-Reply § 1675).

1678. People who obtain hospital services at a hospital close to their homes usually do so either
because their doctors had staff privileges at that local hospital, their doctors choose the
local hospital on behalf of the patient; or the patient chooses the local hospital for his or
her own convenience or for the convenience of his or her family. (Elzinga, Tr. 2388,

2390).

Response to Finding No. 1678:

This proposed finding is irrelevant because Complaint Counsel never introduced any
evidence of a “silent majority” problem in this case. (RFF-Reply ] 1675).

1679. Due to the silent majority fallacy, patient flow analysis and the Elzinga-Hogarty test
exaggerate the size of the geographic market for general, inpatient acute care hospital
services. Further, the use of patient flow analysis and the Elzinga-Hogarty test will
erroneously understate the market shares of the hospitals in that area. (Elzinga, Tr.
2393-94).

Response to Finding No. 1679:

This proposed finding is irrelevant because Complaint Counsel never introduced any

evidence of a “silent majority” problem in this case. (RFF-Reply § 1675).
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Implications of the Payer Problem and the Silent Majority Fallacy — -

1680. In light of the silent majority fallacy and the payer problem, the Elzinga-Hogarty test
using patient flow data is inapplicable “to hospital merger analysis.” Applying the
Elzinga-Hogarty test in such analysis would be a “misuse of the test.” (Elzinga, Tr.
2384-85).

Response to Finding No. 1680:

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test, and Complaint Counsel never introduced any evidence of a “silent majority”
prbblem in this c;se. (RFF-Reply 9 1665, 1675). This proposed finding is also incorrect to the
extent it suggests that patient preferences do not matter to MCOs in building their networks.
(RFF-Reply ] 1669).

1681. The use of patient flow analysis and the Elzinga-Hogarty test typically results in
identifying an area that is broader than the actual geographic market for hospital services.

(Elzinga, Tr. 2393).

Response to Finding No. 1681:

This proposed finding is irrelevant because no expert in this case used the Elzinga-
Hogarty test. (RFF-Reply § 1665). This proposed finding is also incorrect to the extent it
implies that the use of patient travel patterns by Dr. Noether was inappropriate. Dr. Noether
analyzed what the hospitals themselves analyze — i.e., they look at wh;;a'-t kinds of patient travel
patterns are evicient —and she used this information as one piece of evidence, among other
pieces, to determine the likely dimensions of geographic competition. (Noether, Tr. 5948).
Patient travel patterns are important in this context — even when the custome_g is the MCO, and
not the individual patient — because the MCO must consider whether its network will be
attractive to enrollees, who are the ultimate consumers. Dr. Noether thus examined patient travel

patterns to examine patient preferences in this context. (Noether, Tr. 5 9438).
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1682.

A geographic area that is larger than the actual geographic market in which-two merging
general acute care hospitals are located will include other, more distant hospitals that are
not properly included in the geographic market of the merging hospitals. Because these
other, more distant hospitals do not have the ability to discipline the pricing discretion of
the merging hospitals by offering to sell their services at a price lower than that charged
by the merging hospitals, these other, more distant hospitals are not in the geographic
market of the merging hospitals. As a result, the use of patient flow analysis and the
Elzinga-Hogarty test will erroneously include too many hospitals in the geographic
market of the merging hospitals and reduce the market shares of the merging hospitals.
(Elzinga, Tr. 2393-94).

Response to Finding No. 1682:

This proposed finding is irrelevant because no expert in this case used the Elzinga-

Hogarty test. (RFF-Reply q 1665).

1683.

The silent majority fallacy and the payer problem are intrinsic defects in the use of any

patient flow analysis in defining geographic markets for general, inpatient acute care
hospital. (Elzinga, Tr. 2417-18).

Response to Finding No. 1683:

This proposed finding is incorrect to the extent it implies that the use of patient travel

patterns by Dr. Noether was inappropriate. (RFF-Reply § 1681). Further, Complaint Counsel

never introduced any evidence of a “silent majority” problem in this case. (RFF-Reply § 1675).

1684.

1685.

Respondents disavowed the use of the Elzinga-Hogarty test in defining a geographic
market for the sale of acute care inpatient hospital services to managed care plans.
(Sibarium, Tr. 1970-72). .

Resbonse to Finding No. 1684:

Respondent has no specific response.

4. Evidence from Dr. Haas-Wilson Regarding the Triangle Geographic
Market : -

The relevant geographic market is “the area adjacent or contiguous to the three hospital
campuses that make up ENH,” Evanston Hospital, Highland Park Hospital and
Glenbrook Hospital. (Haas-Wilson, Tr. 2452, 2667). By “contiguous,” Dr. Haas-Wilson
meant the area that lies inside the three points of the hospitals, and possibly some of the
area around those hospitals. (Haas-Wilson, Tr. 2667).
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1686.

1687.

1688.

- 1689.

Response to F in'ding No. 1685: .

This proposed finding is inaccurate. (RFF-Reply § 54).

Dr. Haas-Wilson employed the principles of the Merger Guidelines, in particular the
hypothetical monopolist test, to find that ENH successfully raised its prices in a
significant way over the long term and that customers did not turn to-alternative sellers
located outside of the geographic area. (Haas-Wilson, Tr. 2667). '

Response to Finding No. 1686:

This proposed finding is inaccurate and misleading. (RFF-Reply § 55).

For assessing a consummated merger’s competitive effects, an economist can look at
direct evidence, such as post-merger price behavior in the marketplace, evidence of how
the merging parties assessed the merger, and the assessment of the consequences of the
merger by customers, rather than “inferential data.” (Elzinga, Tr. 2362).

Response to Finding No. 1687:

This proposed finding is irrelevant and misleading. (RFF-Reply § 1609).

REDACTED

(Haas-Wilson, Tr. 2942, in camera).

Response to Finding No. 1688:

This proposed finding is inaccurate. (RFF-Reply Y 1656, 1688).

It was not necessary to use patient flow information and zip codes to define the
geographic market because managed care insurers are the relevant customers at the first
stage of competition where price is determined. (Haas-Wilson, Tr. 2668). - -
REDACTED '
(Haas-Wilson, Tr. 2920-21, in camera). -

Response to Finding No. 1689:

This proposed finding is inaccurate and misleading. (RFF-Reply § 1646).
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5. Consistent Evidence frbm Current and Former ENH Executives

1690. In making their price proposals, ENH management did not consider the risk of health
plans switching to other hospitals. (Neaman, Tr. 1211-12; Hillebrand, Tr. 1764-5)

Response to Finding No. 1690:

This proposed finding is inaccurate. The evidence demonstrates that Neaman was
concerned that in renegotiating its contracts, using Bain’s more aggressive negotiation strategy,
ENH risked losing contracts with MCOs. In response to these concerns, Bain prepared a plan to
deal with the possible loss of MCO contracts. (Neaman, Tr. 1349; RFF § 725; RFF-Reply
1433). Given that ENH was facing increased financial pressure, the possibility of securing

necessary extra revenue was worth the risk of losing managed care contracts. (Neaman, Tr.

1343-44, 1346-47).
REDACTED
(RFF 91

322, 681, 687,707,719, 732, 754, 796, 864).

1691. ENH did not see a decrease in the number of managed care admissions as a result of
ENH’s price increases in 2000'. (Neaman, Tr. 1211-12; Hillebrand, Tr. 1764-5).

Response to Finding No. 1691:

Respondent has no specific response.

1692. In the 2000 contract renegotiations, ENH management did not believe that other hospitals
would change their prices as a result of ENH’s price setting. (Neaman, Tr. 1212). Mr.
Hillebrand did not write and does not recall seeing any analysis of the possibility that
ENH’s 2000 price increases would lead to ENH losing health plans to other hospitals.
(Hillebrand, Tr. 1757-58). Mr. Hillebrand does not recall anyone at ENH recommending
against the 2000 ENH price increases on the grounds that they would lead to ENH losing
health plans to other hospitals. (Hillebrand, Tr. 1758).

Response to Finding No. 1692:

This proposed finding is vague and misleading. (RFF-Reply q 1690). There is no

evidence to suggest that any other hospitals were aware of ENH’s 2000 contract negotiations
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because negotiated rates are confidential. Other hospitals do not know ENH’s rates; and ENH
does not know other hospitals’ rates. (Newton, Tr. 373-74; Neaman, Tr. 1344; Ballengee, Tr.
193-94). Accordingly, this proposed finding makes no sense. (RFF-Reply q.1431).

1693. With regard to pricing decisions in 2000, Jeff Hillebrand did not facter in the possibility
of a competitive pricing response by any other hospital. (Hillebrand, Tr. 2036).

Response to Finding No. 1693:

This proposed finding is vague and misleading. (RFF-Reply ] 1431, 1692).

1694. The former administrator of Highland Park testified that hospital competition is very
localized. He testified that hospital services are essentially provided in a local service
area (Spaeth, Tr. 2156). Thus, a hospital’s success is determined in the local
marketplace. (Spaeth, Tr. 2155). Pre-merger, Highland Park really did not look to draw
patients from a secondary service area, because most of the specific services that
Highland Park offered would not have made much difference in the secondary market.
(Spaeth, Tr. 2164-65).

Response to Finding No. 1694:

This proposed finding is vague and misleading because it fails to define “localized,”
“local service area,” or “local marketplace.”

Nevertheless, Spaeth testified that hospital administrators typically look to their service
area, i.¢., the area from which their hospitals draw roughly 80% of their patient business.
(Spaeth, Tr. 2156). Hospitals, including pre-Merger HPH and Evénstgn.Hospiml, would not be
able to survive a-lone on areas any more “local” than the service area, such as the “core.” (RFF-
Reply 14 49, 57).

Finally, that pre-Merger HPH did not look to draw patients from its s_e,condafy service
area, i.e., the area outside its service area, merely confirms that HPH was a <;Qmmunity hospital
lacking the tertiary services necessary to dr_aw patients from more distant communities. And

because HPH lacked these tertiary services, Highland Park residents were referred to advanced
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teaching hospitals, such as Evanston Hospital, that could offer such services. (RFF-Reply 41,'

48).

1695. Before the merger, Highland Park viewed Evanston as a competitor, particularly in the
area of geographic overlap south of Highland Park and north of Evanston. (Spaeth, Tr.
2088, 2107, 2157). Highland Park viewed this competition as competition in its “core
area.” (Spaeth, Tr. 2157). Highland Park competed to keep the patients it served to
continue to receive services at Highland Park rather than at Evanston. (Spaeth, Tr. 2088).

Response to Finding No. 1695:

This proposed finding is misleading. This proposed finding mischaracterizes Spaeth’s
testimony. Slpae.th specifically said that HPH competed with Evanston Hospital only in the
southern portion of HPH’s service area. (Spaeth, Tr. 2088, 2107, 2157). The competition
between Evanston Hospital and HPH was minimal because Evanston Hospital was much larger
and offered a much greater breadth and sophistication of services than HPH. (CCFF §§ 1798-
1799). In short, Evanston Hospital and HPH were not good substitutes for healthcare services.

(RFF 91 480-481, 538-559).
| 1696. Highland Park Hospital was competing head to head for market share on the southern

part of its primary service area with Evanston. (Spaeth, Tr. 2127). As early as 1997, Mr.

Spaeth believed that the competition was intensifying from Evanston Hospital. (Spaeth,
Tr. 2108).

Response to Finding No. 1696: :

This proposed finding is misleading. (RFF-Reply § 1695). To the extent that
competition was intensifying from Evanston Hospital, it was a result of Evanston Hospital

continually upgrading its capabilities while HPH struggled to keep up in the Chicago market.

(RFF 9 30-49).

1697. Mr. Spaeth’s testimony is consistent with the fact that Evanston and Highland Park
Hospitals were “equally distant” for a person living in between the two communities.
(Holt-Darcy, Tr. 1426). Other than the competition from ENH to the south, Highland
Park faced little head to head competition in its service area. Ronald Spaeth, the
administrator of Highland Park, testified that one way to look at Highland Park’s service
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area is to draw a line North of Highland Park across Lake county where the-patient
population north of the line goes north into Wisconsin while the population south of the
line tends to go south. (Spaeth, Tr. 2161-62). Highland Park’s core service area went up
into Lake Forest but not much north of that. (Spaeth, Tr. 2161). Going west from
Highland Park, the next hospital was “a good 45-minute, 40-minute drive,” according to
Mr. Spaeth, and there was not much in the way of hospitals competing with Highland
Park going west. (Spaeth, Tr. 2164). - '

'Response to Finding No. 1697:

This proposed finding is misleading. (RFF-Reply § 1695). Also, there are numerous
hospitals closer to Evanston Hospital than HPH. This long list includes: St. Francis, Rush North
Shore, Advocate' Lutheran General, Resurrection Medical Center, Northwestern Memorial,
Swedish Covenant, Louis A. Weiss, Advocate North Side and Holy Fémily. (RFF { 389). There
are also several hospitals closer to HPH than Evanston Hospital, including: Lake Forest
Hospital, Condell and Rush North Shore hospitals, further demonstrating that HPH and Evanston
Hospital were not close geographic substitutes for one another. (RFF qY 390, 560).

This proposed finding is also misleading because it ignores the realities of patient travel.
Given the road conditions in the Chicago area, a p.atient can easily travel between Rush North
Shore to HPH and to Lake Forest on Interstate 94 and Highway 41. (Neaman, Tr. 1304; Spaeth,
Tr. 2241). Consequently, it is not surprising that the evidence demons_grated that Lake Forest
Hospital and Condell were regarded by pre-Merger HPH and MCOs as far more important
competitors of- HPH than Evanston Hospital. (RFF q 577-587).

Moreover, whether HPH’s “core service area went up into Lake Forest Hospital but not
much north of that” is of little importance because pre-Merger HPH would ot be able to survive

alone on areas any more “local” than the service area, such as the “core.” (RFF-Reply 99 49,

57).
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Finally, this proposed finding mischaracterizes Spaeth’s testimony. Spaeth-testified that
thé next hospital going “straight west” was 40-45 minute drive. (Spaeth, Tr. 2164 (emphasis
added)). Moreover, Spaeth did not testify that HPH’s service area was defined by “a line North
of Highland Park that gets drawn across Lake County.” (Spaeth, Tr. 2161-62). He did agree that -
such an imaginary ling exists, but if served to define Lake County’s demographics, not HPH’s
service area. (Spaeth, Tr. 2162).

1698. Evanston’s two hospitals and Highland Park “form a triangle . . . within this market of

these really affluent communities. . . . These organizations together would have a
significant market penetration in these very affluent, attractive communities.” (Newton,
Tr. 351-52).

Response to Finding No. 1698:

This proposed finding is false and misleading. This proposed finding is supported solely
by the testimony of Newton, who was not a credible witness. Newton’s testimony, especially the
testimony concerning the purported relevance of the “triangle,” is supported by no
contemporaneous documents, and no witness testified that this term was ever used before the
Complaint in this action was filed. To be sure, the concept of this “triangle” was made up by
Complaint Counsel for purposes of this litigation, and Newton clearly was prepared by
Complaint Counsel to use this particular term at trial. Such testirriony?therefore, should be given
little or no Weigilt. (RFF-Reply 1Y 1387, 1462-1463, 1465).

1699.
REDACTED

- (Chan, Tr. 839-40 (discussing CX 1607 at

5, in camera), in camera).

Response to Finding No. 1699:

This proposed finding is misleading. ; ) )
REDACTED
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(Chan, Tr. 839, in camera). Bain likely calculated ENH’s rough-share of its
“core,” a sub-market that is too small to sustain ENH’s business and, therefore, is of little
relevance to the hospital. (RFF-Reply 449, 57).

6. Consistent Evidence from Health Plans Regarding-the Triangle
Market

1700. REDACTED
' - T (CCFF
959-1312, in camera). !

REDACTED

S (See,
e.g., Ballengee, Tr. 179-80; Mendonsa, Tr. 520, in camera ; Foucre, Tr. 901-02).

Response to Finding Ne. 1700:

This proposed finding is false. The only reason these MCOs agreed to accept ENH’s
price increases was because Evanston Hospital/ENH finally realized through the Merger
integration process that these MCOs had long under-compensated Evanston Hospital for its

academic hospital services. (RFF 19322, 681, 687, 707, 719, 732, 754, 796, 864, 1111-1112;

>

- RFF-Reply 1Y 853-854, 959-1312, 1365,‘1367; 1372, 1374-1376, 1378, 1395-1397).
Moreover, the purported “thrust of the health plans’ testimony” is based only on

speculation because Complaint Counsel failed to provide aﬁy testi_mo:_;.y or evidence that the

cited MCO representatives or their MCOs even attempted to form netwdrks without ENH.

1701. Health plans testified that the three ENH hospitals combined form a triangle of service or
catchment area in which the service areas of the hospitals are contiguous. (Foucre, Tr.
901-902 (“there are no hospitals within that triangle, there are no other facilities”);
Ballengee, Tr. 168 (“Highland Park sits to the north of these communities Evanston on
the south. There’s [sic] no hospitals in between and it tends to be a north-south migration
of the populace”); Holt-Darcy, Tr. 1425-6). The area in this triangle is a very heavily
populated with very affluent communities, where corporate decision-makers and
prospective customers live. (Foucre, Tr. 901-903).
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Response to Finding No. 1701: -

This proposed finding is false. The term “triangle” was invented by Complaint Counsel,
was used only by witnesses Complaint Counsel prepared to testify and, above all, does not
appear in any of the relevant, contemporaneous documents. In short, the only party that has
“termed” this area a “triangle” is Complaint Counsel itself. (RFF-Reply Y 5., 54).

This proposed finding is also false because the North Shore is not a “heavily” populated
area. Foucre, the cited source for this assertion, does not live in the North Shore and, by her own
admission, she la-lcks a “sense of [this] geography'.” (Foucre, Tr. 941; RFF-Reply  50):

This proposed finding is also misleading to the extent it asserts-that the North Shore
contains some of the “most affluent communities in the Chicago area.” While the North Shore,
like many other parts of the Chicago area, contains affluent citizens, trial witnesses testified that
cities such as Evanston and Highland Park also have a significant number of elderly and minority
patients who cannot pay for their care at the ENH hospitals. (Styer, Tr. 4981; RFF 9 15, 2420;
RFF-Reply § 50).

As to Complaint Counsel’s final assertion regarding “senior executives and decision
makers,” there is no evidence that the North Shore has more of these people than any other
affluent community in the Chicago area. (RFF-Reply §50). This aspecf of the proposed finding
is based on pure speculation; none of the purported “senior executives and decision makers”
testified, or were even identified, at trial.

1702. ENH told payers after the merger that ENH held power in the contigt'ious area that its
hospitals surrounded. For example, ENH indicated to PHCS that ENH was an entity
“controlling all of these communities.” (Ballengee, Tr. 176, 177 (“they indicated that
they already had the market share for these communities™ indicating a 60% market
share.)) ENH executives told PHCS that eliminating St. Francis, Rush North Shore, and

Condell would not justify a lower rate because they were not viewed by ENH as
significant competitors. (Ballengee, Tr.181-82).

REDACTED
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.~ REDACTED | e
(CX 129 at 1, in camera).

Response to Finding No. 1702:

As an initial matter, Ballengee’s “recollection” of conversations from five years ago
should be afforded no weight. As discussed in Reply-RFF 1080, this Cour; should view with
suspicion all testimony by MCO representatives that is ﬁot reflected in contemporaneous
documents since they have a plain interest in this litigation. (Reply-RFF § 1080). Moreover,
Hillebrand testified that he never told Ballengee thgt ENH had a 60% market share, the claim on
which Complaint Counsel partially bases the allegation that ENH was an “entity controlling all
of these communities.” (Hillebrand, Tr. 1894). Ballengee’s characterizations of ENH comments
(to the extent they have any independent relevance — which they do not) are clearly self-serving,

uncorroborated and subject to dispute. Therefore, such testimony should be disregarded.
REDACTED

‘Mendonsa, Tr. 559, in‘ camera; Holt-Darcy, Tr. 1588, in camera).

This 'propoéed finding is also false because ENH executivés ng'\./ef told Ballengee, or any
other PHCS rep;esentative, that St. Fran;:is, Rush North Shore, or Condeil were not viewed by
ENH as significant competitors. To the contrary, Hillebrand told Ballengee that excluding Rush
North Shore from PHCS’s network would have been worth something to El\{H because Rush
North Shore was an “impoﬁant competitor,” a view Ballengee and numerous-other MCO
representatives shared. (Hillebrand, Tr. 1746; REFF § 570-76; RX 1331 at ENHE DL 11881

(describing “RNS” as a “key competitor™)). Evanston Hospital has long viewed St. Francis as an

important competitor as well. (RFF §477). Again, numerous MCO representatives, including
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Ballengee, saw St. Francis as a perfectly viable alternative to Evanston Hospital. (RFF 44 570-
576). St. Francis itself saw Evanston Hospital as its strongest competitor to the north. (RFF q
463). And finally, there is no doubt ENH considers Condell to be an important, or “key,” strong
competitor of its HPH campus. (RFF § 477; Hillebrand, Tr. 2005; RX 1331 at ENHE DL
11881). Once again, this view is shared by all the MCO representatives who-testiﬁed at trial,
including Ballengee. (RFF §577).

Hillebrand ultimately did not agree to PHCS’s offer to exclude from its network St.
Francis, Rush No?th Shore and Condell because the product offered by PHCS, a PPO, cannot by
definition accommodate any exclusions. (Hillebrand, Tr. 1746, 1894).' And even if Hillebrand
could have accepted the offer, it would have been futile because Ballengee’s superiors did not
support the exclusion approach. (Hillebrand, Tr. 1894).

Finally, this proposed finding is misleading because

REDACTED

(Holt-Darcy, Tr. 1579, in camera; CX 129 at 1, in camera).

REDACTED L
- (REF 19 869-875, in camera).
1703. ‘ REDACTED ]
(Holt-Darcy, Tr. 1561, in
camera). - ' REDACTED |

- (Holt-Darcy, Tr. 1602, in camera).

Response to Finding No. 1703:

This proposed finding is misleading REDACTED |
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REDACTED | s

(Holt-Darcy, Tr. 1579, in camera; CX 129 at 1, in camera). -

REDACTED
(RFF §$.869-875, in

camera).

REDACTED

(RX 1331 at ENHE DL 11884; RFF-Reply 74 49, 57).

1704.
REDACTED

(Mendonsa, Tr. 544, in camera).

Response to Finding No. 1704: :

This proposed finding is misleading because it is based on nothing more than
Mendonsa’s speculation. Dr. Noether concluded that the concentration resulting from the
Merger was entirely acceptable. Accordingly, Mendonsa’s improper lay opinion testimony

regarding concentration should be given no weight. (RFF §q 508-514).

1705. REDACTED

(Mendonsa, Tr. 542-43, in camera).
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Response to Finding No. 1705: L

This proposed finding is misleading based on nothing more than Mendonsa’s speculation
and lay opinion. (RFF-Reply § 1704). Moreover, there is no evidence anyone at Aetna
consulted any consumers to form this conclusion. Nor is there any evidence-that Aetna even

tried to form a network without ENH.

REDACTED
(RX 1331 at ENHE DL

11884, in camera; RFF-Reply 7 49, 57).

1706. Eliminating the ENH system from the health plan’s network would leave a large area that
would be “uncovered” from the standpoint of the health plan. (Ballengee, Tr. 181). Other
hospitals in PHCS’s network, such as Rush North Shore, Lake Forest or Lutheran
General Hospitals, were not considered to be “viable alternatives” to ENH because “there

would be a large area that would be not served by the community hospitals.” (Ballengee,
Tr. 183-84). '

- Response to Finding No. 1706:

This proposed finding is misleading because the

REDACTED (REF Y 454-460; RFF-Reply
1 1298).

REDACTED =
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REDACTED . (CCFF 19 1297-1298; RFF §{ 577-587).~ This claim is
unpersuasive.

PHCS’s own documents recognize that adding St. Francis to the hospitals listed in this
proposed finding would constitute a “viable altemati‘ve” to ENH. When PHES notified its
customers about the Merger, PHCS specifically recognized alternatives to ENH in the “same
geographicgl area,” including: “St. Francis Hospital (Evanston, IL), Lake Forest Hospital (Lake
Forest, IL), Advocate Lutheran General Hospitél (Park Ridge, IL), Rush North Shore Medical
Center (Skokie, iL), and Holy Family Medical Center (Des Plaines, IL).” (RX 712 at PHCS 891;
Ballengee, Tr. 213-14; RFF §457). |
1707. The access problem was heightened because companies located in or near the triangle

area include Kraft Foods, Allstate, Sarah Lee, and Abbott Laboratories. There are no

non-ENH hospitals in this triangle. United Healthcare does not believe it could have a
viable network without ENH. (Foucre, Tr. 901-903).

REDACTED

(Mendonsa, Tr. 517, in camera).

Response to Finding No. 1707:

This proposed finding is misleading and based on facts not in evidence. (RFF-Reply 9
5, 54, 999). Indeed, Foucre admitted that ENH has a number of comp__e__:titors that could serve as
alternatives to the ENH hospitals. (RFF-Reply §978). As a result, Fouc're’s speculation
regarding whether United could have a “viable network” without ENH is entitled to no weight.

As to Complaint Counsel’s final assertion regarding “senior executives and decision
makers,” there is no evidence that the North Shore has more of these peoplethan any other
affluent community in the Chicago area. Instead, Complaiﬁt Counsel relies on the testimony of a

witness who has little knowledge of the North Shore. REDACTED
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REDACTED . —

(Mendonsa, Tr. 475; Mendonsa, Tr. 556, in camera). Not a single one of
the referenced “executives” testified at trial or, for that matter, was even mentioned by name.
Nor is there any evidence — other than Mendonsa’s pure conjecture — that these anonymous
executives would have acted on a self-interested basis, perhaps contrary to the desires of
employees, in choosing a health plan that serviced their own communities. In short, Mendonsa’s
testimony on this issue should be afforded no weight.

7. ENH’s “Combined Core Service Area” As a Proxy for the Triangle
Market

1708. Some of the Respondent’s documents concerning the hospital service area are based on
patient-flow data, which tends to exaggerate the size of the area of competitive interest.
(Elzinga, Tr. 2393-94, 2417-18). However, these documents still show a substantial
competitive overlap between Evanston and Highland Park before the merger. For
example, before the merger, Highland Park had a 32% share of its own core market, and
Evanston had a 33% share of that market. (Neaman, Tr. 1057-58; CX 359 at 15).

Response to Finding No. 1708:
This proposed finding is misleading. As initial matter,

REDACTED

5 (RFF
11499-504, 506; RX 1331 at ENHE DL 11884, in camera). As of early 2005, ENH received
only half of its patients from the “core” market. (Neaman, Tr. 1307-8; RFF § 502). With only
half of its business coming from the “core,” ENH could not survive alone on that subset of its
overall service area. For this reason, ENH focuses on its 50+ Zip code service area. (RFF -Reply
1949, 57). Therefore the term “core” is not at all relevant.

This proposed finding is also misleading because it describes a “competitive overlap” that

simply never existed. Evanston Hospital and HPH were not comparable hospitals or close
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substitutes and, therefore, did not compete for the same patients and services. (RFF 480-481,
538-587; RFF-Reply Y47, 48, 57, 58, 61, 1417, 1473-1474, 1695, 1697). Consequently,
Evanston Hospital’s solid market share in HPH’s “core” communities was the result of HPH

physicians referring their patients to Evanston Hospital for the advanced care HPH simply could

not provide. (Spaeth, Tr. 2302-03).

1709. The closest proxy for ENH’s relevant geographic market, based on ENH documents, is a
larger 19 zip code area that ENH documents describe as its “Combined Core Service
Area”. The CCSA included the towns of Deerfield, Highland Park, Ft. Sheridan,
Highwood, Lake Forest, Glencoe, Northbrook, Glenview, Golf, Kenilworth, Techny,
Wilmette, Winnetka, Evanston and Skokie. (CX 348 at 3; CX 360 at 11; CX 359 at 16;
CX 84 at 21). The northern boundary of the CCSA is Lake Forest, the western boundary
is Deerfield, Northbrook and Glenview, and the southern boundary is Skokie and
Evanston. (CX 348 at2; CX 360 at 11; CX 359 at 16; CX 84 at 21).

Response to Finding No. 1709:

This proposed finding is inaccurate.

REDACTED (RX 1331 at

ENHE DL 11883, in camera; RX 1361 at ENHE DL 6610; RX 1429 at ENHE F16 4561; RX
2021 at ENH DL 3443, in camera; Hillebrand, Tr. 1996-98; Spaeth, Tr. 2156; Neaman, Tr. 1055,
1307, 1311; RFF § 502; RFF § 506, in camera). ENH’S “core” represents but one subset of the
service area, and constitutes an area too small to .sustain ENH’s opera{fons. (RFF-Reply 1 49,

57). - REDACTED

(RX 1331 at ENHE DL 11883, in camera; RX 1361 at ENHE DL 6610; RX 2021 at

ENH DL 3443, in camera; Neaman, Tr. 1311). .

1710. A proxy for ENH’s business is hospital admissions. (Hillebrand, Tr. 1815). ENH’s core
service area is “the geography where [it] get[s] approximately 80-85 percent of [its]
patients.” (Hillebrand, Tr. 1815). ENH’s core market included approximately 20 zip
codes. (Neaman, Tr, 1055-56). ‘
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Response to Finding No. 1710: -

This proposed ﬁnding 1s Inaccurate and is based on a gross mischaracterization of
Hillebrand’s testimony. Hillebrand testified that ENH’s service area, not its core, is “the
geography where [ENH] get[s] approximately 80-85 percent of [its] patlents (Hillebrand, Tr.
1815). ENH’s service area covers at least 50 zip codes, not 20, and ENH gets perhaps half of its
business from the “core,” not 80 to 85%. (RFF-Reply 41 49, 57; CCFF 60 (showing that

Complaint Counsel previously agreed ENH’s service area spanned 50 zip codes)).

D. Market Shares and Concentration
1. Dr. Haas-Wilson’s Calculations of Market Share and Concentration
in the Triangle Market

1711. Based on Dr. Haas-Wilson’s economic research, and using the SSNIP test, the relevant
geographic market is the area adjacent or contiguous to the three hospital campuses that
make up ENH: Evanston Hospital, Highland Park Hospital and Glenbrook Hospltal
(Haas-Wilson, Tr. 2452, 2667).

Response to Finding No. 1711:

This proposed finding is misleading. (RFF-Reply § 1645).

2. Calculations Based on ENH Documents and Testimony for the
Combined Core Service Area

1712. ENH (44%) and Highland Park (11%) together accounted for a 55% share in the

: Combined Core Service Area of the two hospitals according to reports produced for the
Evanston and Highland Park boards in 1999 as part of the merger process. (CX 84 at 21
(Evanston Northwestern Healthcare and Lakeland Services Proposed Merger,
Presentation to the Board of Directors, June 25, 1999); CX 1876 at 18 (Lakeland Health
Services, Inc. and Evanston Northwestern Healthcare: Proposed Merger, Presentation to
the Board of Directors, Lakeland Health Services, Inc., June 28, 1999); CX 359 at 16
(Evanston Northwestern Healthcare and Lakeland Services Proposed Merger,
Presentation to the Executive Committee, April 14, 1999); Hillebrand, Tr. 1792-94).

‘Response to Finding No. 1712:

This proposed finding is inaccurate. (RFF-Reply 9 55, 1709).



1713.

ENH characterized Evanston and Highland Park as already having established “strong
positions” in the CCSA before the merger. (CX 360 at 5).

Response to Finding No. 1713:

This proposed finding is misleading because the Combined Core Service Area does not

represent the service area that the hospitals typically considered in evaluating competition and

measuring market share. Hospital administrators typically looked at their primary service area

(i.e. where approximately 80% of their patients come from) in evaluating market shares.

(Spaeth, Tr. 2156). ENH documents confirm that its primary service area is “defined as 51 zip

codes representing the communities where approximately 85% of [ENH’s] patients reside.

Fifteen hospitals are located in this 51 zip code service area and provide services to this

population.” (RX 1429 at ENHE F16 4561).

1714.

1715.

1716.

Information about the combined core service area shares of Evanston and Highland Park
was useful to the ENH board of directors in assessing the proposed merger. (Neaman, Tr.
1060). At a board meeting, the proposed merger was described as a “platform to increase
market share and growth on the North Shore.” (CX 514 at 8).

Response to Finding No. 1714:

This proposed finding is misleading. (RFF-Reply § 1713).

On June 25, 1999, Evanston Northwestern made a presentation to its board of directors
related to the proposed merger with Highland Park. The presentation showed that ENH
(44%) and Highland Park (11%) comprised a 55% share in the combined core service
area of the two hospitals. (CX 84 at 21). This presentation showed that ENH had the
largest share in Highland Park’s core service area, with ENH at 33% and Highland Park
at 32%. (CX 84 at 20).

Response to Finding No. 1715:

This proposed finding is misleading and irrelevant. (RFF-Reply § 57).

On June 28, 1999, Lakeland Health Services made a presentation to its board of directors
related to the proposed merger with Evanston Northwestern. The presentation showed
that ENH (44%) and Highland Park (11%) comprised a 55% share in the combined core
service area of the two hospitals. (CX 1876 at 18). This presentation also showed that
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1717.

1718.

1719.

- 1720.

ENH had the largest share in Highland Park’s core service area, with ENH-at 33% and
Highland Park at 32%. (CX 1876 at 17).

Response to Finding No. 1716:

This proposed finding is misleading and irrelevant. (RFF-Reply 99 57, 1650, 1709).
A December 7, 1999, Presentation to Standard and Poor’s, Strategic and Capital Structure
Review, referred to Evanston and Highland Park together having a 55% share of the core

 service area. (RX 704 at ENH HJ 001631).

Response to Finding No. 1717:
This proposed finding is misleading. (RFF-Reply § 1713).

Mr. Neaman testified to the accuracy of these core service area share figures, confirming
that Evanston and Highland Park combined made up a 55% share, and, within Highland
Park’s core service area, Highland Park had a 32% share and Evanston had a 33% share.
(Neaman, Tr. 1057-58 (discussing CX 359 at 15-16)).

| Response to Finding No. 1718:

This proposed finding is misleading. (RF F-Reply § 1708).

After the merger, in ENH’s “Corporate Strategy for 2001-2003”, ENH’s “tactics”
included to “protect the ‘core’ — increase from 55% to 60% in immediate zip codes.”
That strategy was reported to the ENH board and was a goal of ENH. (CX 68 at 11;
Neaman, Tr. at 1209).

Response Finding No. 1719:

This proposed finding is misleading, vague and irrelevant.b(Rl?F -Reply ] 1449).

Bai-n, a consultant hired by ENH, also found that “[w]ith the Highland Park merger, ENH
now commands a 55% market share.” (CX 1607 at 5). -

_ _ REDACTED
(Chan, Tr. 839-40 (discussing CX 1607 at 5), in camera).

Response to Finding No. 1720:

This proposed finding is misleading. (Reply-RFF 9 1713). ENH’s documents show that,

in 2004, ENH had a 22% inpatient market share in the service area typically considered by

hospital administrators. (RX 1429 at ENHE F16 4561).
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1721.

3. Dr. Noether’s Calculations for the Market As Defined by Her

Dr. Noether’s minimum defined geographic market is a 32 zip code area that includes
Rush North Shore, St. Francis, Advocate Lutheran General, Resurrection Lake Forest and
Condell. (Noether, Tr. at 5928, 39) In the year prior to the merger, ENH accounted for
23% of total net patient revenue (including outpatient), and Highland Park accounted for
7%, for a total of 30%. (RX 1912 at 57, in camera). However, her market is
significantly broader than the triangle market and ENH’s CCSA.

Response to Finding No. 1721:

This proposed finding is misleading to the extent it suggests that the triangle market or

the CCSA market are the appropriate markets within which to analyze competition. (RFF-Reply

19 1645-1646, 1713).

1722.

1723.

E. Comparison of ENH HHIs to HHIs in the Merger Guidelines and Prior Case
Law

1. HHIs for the Triangle Market
Using the methodology established in the Merger Guidelines results in the following
geographic boundaries for ENH — the geographic area including the three hospital
campuses (Evanston, Glenbrook, and Highland Park) of ENH — but no other hospitals.
(Haas-Wilson, Tr. 2452, 2667).

Response to Finding No. 1722:

This proposed finding is inaccurate. (RFF-Reply 1 54, 1645-1646).

Accordingly, the post-merger HHIs is 10,000, “which is 100 scfuared, if you had a single
monopohst in the market.” (Noether, Tr. 5963). An HHI of 10,000 is the highest
possible HHI. This is the most highly concentrated market p0551ble under the Merger
Guidelines. (Merger Guidelines, § 1.5 n.17).

Response to Finding No. 1723:

This proposed finding is misleading because the HHI calculations aré based on an

inappropriate, and unprecedented, geographic market comprised of only the tﬁerging hospitals.

This market is not supported by logic or the Guidelines methodology. (RFF-Reply {{ 1645-

1646). Consequently, this HHI calculation is meaningless.
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1724.

2. HHIs from Noether e

REDACT
ED (RX 1912 at

57, in camera). Dr. Noether acknowledged that the p(;st-merge'r HHIs are “over 1900,

increasing by about 300 from pre-merger levels.” (Noether Tr, at 5963).

Response to Finding No. 1724: |

This proposed finding is inaccurate.

REDACTED

(RX 1912 at 57, in camera). In addition, this proposed

finding is misleading because it ignores that Dr. Noether’s estimate of concentration levels using

her minimum market was necessarily conservative. For example, there are some hospitals

outside of this minimum market that place substantial competitive constraint on hospitals in the

market. (Noether, Tr. 5929, 5930-31).

1725.

1726.

REDACTED
(Noether, Tr. at 5965; RX 1912 at 57, in camera),.

Response to Finding No. 1725:

This proposed finding is misleading. (Reply-RFF § 1725).

Using either of Dr. Noether’s HHI calculations, the post-merger HHIs are above the 1800
threshold level that the Merger Guidelines signifies as a “highly concentrated market.”
(Noether, Tr. at 5963; Merger Guidelines, § 1.51 (c)). In addition, the HHI increase is
greater than the 100 point threshold that the Merger Guidelines utilizes to establish the
presumption that the merger is “likely to create or enhance market power or facilitate its
exercise.” (Merger Guidelines, § 1.51 (c)).

Response to Finding No. 1726:

This proposed finding is misleading because it ignores testimony that; while the

calculated HHIs were above the Merger Guidelines thresholds, the HHIs were based on a very

conservative market definition. (RFF-Reply § 1724). In addition, this finding ignores testimony
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that even this very conservative market is not concentrated relative to the types of transactions
that are “typically challenged as likely to cause anticompetitive effects.” (Noether, Tr. 5963).

3. Comparison With Past Hospital Merger Cases in Seventh Circuit
Where Enforcement Action Was Successful
1727. Inthe HCA/Chattanooga case, the Herfindahl-Hirschman Index increased from 1932 to
2416 measured by approved acute care beds. HCA increased its market share in the
Chattanooga area from 13.6% to 26.7% measured by approved acute care beds. Hospital
Corporation of America, 106 F.T.C. 361 at 61 (Commission Opinion) (1985), aff'd, 807
F.2d 1381 (7th Cir. 1986), cert. denied, 481 U.S. 1038 (1987).

Response to Finding No. 1727:

This proposed finding is misleading. The HCA/Chattanooga case was based on a theory

+ of coordinated effects rather than unilateral effects theory, the theory at issue in this case. (Hosp.

Corp. of Am., 807 F.2d 1381 (7th Cir. 1986); RFF 9§ 517). In addition, this proposed finding is

misleading because it ignores that the pre-Merger HHI in HCA/Chattanooga was greater than the

conservatively calculated HHIs in this case. (CCFF 9 1724-1726; RFF-Reply ] 1724-1726).

1728. In the Rockford case, the pre-merger HHI as measured by beds was 2555, with a net
increase of 2048. Each of the defendants had a pre-merger market share of beds of 32%.
United States v. Rockford Memorial Corp., 717 F. Supp. 1251, 1280 (N.D. IlL. 1989);
aff'd, 898 F.2d 1278 (7th Cir. Ill. 1990), cert. denied, 498 U.S. 920 (1990).

Response to Finding No. 1728:

P

This prdposed finding is misleading. It ignores that the pre-Merger HHI in Rockford was
materially higher than the conservatively calculated post-Merger HHIs in this case. (CCFF M
1724-1726; RFF-Reply 1§ 1724-1726). This finding also is misleading because it ignores that
the change in HHI in Rockford was nearly 10 times greater than the conservatively méasured
changes in HHI in this case. (CCFF {1 1724-1726; RFF-Reply 1724—1726).

‘FREDACTED
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REDACTED (RX 1912 at 57, in camera).
Finally, this proposed finding is misleading to the extent it ignores that Rockford was based on a

coordinated effects theory rather than a unilateral effects theory, the theory at issue in this case.
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XIII. ENH’S PRICE INCREASES HAVE NOT BEEN CONSTRAINED BY-ENTRY

1729. ENH’s price increases have not been constrained by entry. ENH has not been forced to
roll back the price increases due to entry. (CCFF 392-393, 643-692, 952-954).

Response to Finding No. 1729

This proposed finding is false and misleading. The concept of entry includes “an existing
hospital upgrading its capacity, expanding its capacity, adding new services, updating its
physical plant, doing things that essentially make it a more attractive facility to managed care
organizations and their enrollees and thereby makiﬁg it more competitive in the marketplace.”
(Noether, Tr. 6023; RFF 99 330-332). ENH’s prices have been, and continue to be, constrained
by area competitors that are constantly repositioning themselves through the construction of new
hospitals, expansion of facilities and addition of services. (RFF 4§ 2289-2297; RFF Y 411-453).
Additionally, since ENH’s price increases merely resulted in bringing under-market rates up to
competitive levels, there is no competitive need to roll back the price increases. (RFF q{ 1110-

1155).

1730. Since Evanston’s merger in 2000 with Highland Park, there has been no new hospital
entry in the North Shore area (D. Jones, Tr. 1664), even though Evanston has raised
prices substantially. (See generally Haas-Wilson, Tr. 2562-63, 2565, 2573-74, 2579,
2583,2586 REDACTED R in camera. See also
Hillebrand, Tr. 1764-65 (In the process of setting its prices for the 2000 negotiations with
health plans, and the 2002 increases to its chargemaster, ENH did not factor in whether

patients or the health plans would switch to other hospitals in response to the increases.)).

Response to Finding No. 1730

This proposed finding is incomplete, irrelevant and misleading. Whi_!e there has been no
entry by new providers, existing providers have expanded by constructing n;ew hospitals. (RFF
19 2290-2291). For example, in 2003, Northwestern Memorial Hospital was granted a permit to
build a new women’s hospital by the Illinois Health Facilities Planning Board. (D. Jones, Tr.

1681; RFF §2290). Construction of the new dedicated hospital is anticipated to make
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Northwestern Memorial an even larger presence in drawing obstetrics patients from-all over the .
Chicago area. (RFF §2291).

Further, the alleged substantial price increases are irrelevant because ENH’s prices are
competitive in the marketplace. (RFF q§1110-1155). Even Dr. Haas-Wilsos; Complaint
Counsel’s economic expert, admitted that price increases, alone, do not demonstrate the
existence of market power. (Haas-Wilson, Tr. 2482; RFF q 315).

Finally, this proposed finding improperly suggests that ENH’s 2002 chargemaster
increases were déne without regard to competitive concerns. As Respondent démonstrated at
trial, ENH’s chargemaster was under-market and was raised based on the strategic pricing advice
provided by Deloitte Consulting. (RFF §{ 932-964). This evidence was not rebutted by

Complaint Counsel.

1731. Illinois has a state Certificate of Need (“CON”) Law that governs future hospital entry or
expansion. (D. Jones, Tr. 1653-54, 1655; Spaeth, Tr. 2167).

Response to Finding No. 1731

This proposed finding is incomplete. The Illinois CON law is scheduled to be repealed
on July 1, 2006. (D. Jones, Tr. 1685; RFF 91 2281-2282). Unless the Illinois CON law is
extended or new laws are enacted, the CON process will cease to exist in_July 2006. (D. Jones,
Tr. 1685). It the: CON statute expires and there is no replacement and/or similar statute enacted,
all of the regulatory barriers would be removed. (D. Jones, Tr. 1685-86). This legal change will
likely make entry and expansion much easier. (Noether, Tr. 6025).

1732. Certificate of need approval from the state’s Planning Board is required if a health care
facility is going to engage in a transaction that is clinical in nature and exceeds either the
capital expenditure or the major medical equipment threshold. (D. Jones, Tr. 1655).
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Response to Finding No. 1732 ' —

This proposed finding is incomplete. In 2000, Illinois increased the minimum capital

expenditure threshold for a permit to be required from the Illinois Health Facilities Planning

Board from $2 million to $6 million. (D. Jones, Tr. 1673; RFF 19 2287-2288). The threshold

amount required for a permit prior to the acquisition of major medical equipment was also

increased from $1 million to $6 million. (D. Jones, Tr. 1673-74). As a result of the increases,

some projects that previously required a CON approval no longer require such approval. (D.

Jones, Tr. 1674).

1733.

1734.

1735.

The Planning Board, when reviewing a certificate of need application for additional beds
considers whether the proposed beds are actually needed at the facility. (D. Jones, Tr.
1656). :

2

Response to Finding No. 1733

Respondent has no specific response.

Bed need is calculated with need formulas established by the board in its administrative
rules. The Division of Health Statistics compiles the data and variables necessary to

compute those bed needs for the Division of Health Systems Development. (D. Jones,
Tr. 1664).

Response to Finding No. 1734

Respondent has no specific response.
Based ‘on the Planning Board’s current addendum to its inventory, there is no need for
beds in the Evanston, Glenview, and Highland Park areas (i.e., the areas in which
Evanston, Glenbrook, and Highland Park Hospitals are located) for services such as
med/surg, pediatrics, or intensive care units. (D. Jones, Tr. 1665).

Response to Finding No. 1735 s

This proposed finding is misleading. The trial record demonstrated that Don Jones’s

testimony regarding “bed need” was limited only to “those services [Complaint Counsel]

mentioned” — intensive care, med/surg, pediatrics and obstetrics. (D. Jones, Tr. 1665). Jones
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further testified that there could be a need for more beds in other service areas, but-he-did not

have sufficient information to answer with respect to all services. (D. Jones, Tr. 1665-66).

Further, Complaint Counsel’s unilateral definition of “area” is not supported by the record.

Jones testified that the Planning Board “developed planning areas for certain=eategories of

service, and those are essentially geographic boundaries that the board developed.” (D. Jones,

Tr. 1665). Complaint Counsel did not further inquire as to the “geographic boundaries” or areas

that the Planning Board developed for Evanston Hospital, Glenbrook Hospital and HPH.

1736. If someone were to submit a certificate of need application for the construction of a new
hospital in Evanston today, the Department of Public Health’s report would most likely
issue a negative finding regarding the bed need for a new facility by referencing the
existing providers in the Evanston area, referencing the current bed need calculation for
that area, and determining that additional beds are not needed based on the Planning

Board’ s inventory. (D. Jones, Tr. 1666-67).

Response to Finding No. 1736

This proposed finding is misleading and incomplete. Jones testified that a “negative
finding” by the Department of Public Health does not equate to a denial of a CON application.
(D. Jones, Tr. 1667-68). The Department of Health does not make a recommendation on
whether a project should be approved. (D. Jones, Tr. 1668).

1737. The state Certificate of Need Board has denied hospitals beds where there is no bed need.
It has denied applications where the data suggested that there was “overbedding.” The
CON Board has also denied applications in areas even when the data suggests the number
of beds is already at the right number. Mr. Spaeth testified that, if an area is overbedded,
he thought that the likelihood that the State of Illinois would approve additional beds is
minimal. Furthermore, in such cases, other hospitals might intervene to oppose the CON
application. (Spaeth, Tr. 2168-69).

Response to Finding No. 1737

This proposed finding is false and misleading. Despite calling a witness from the Illinois
Department of Public Health (Don Jones), who apparently did not provide Complaint Counsel

with sufficient testimony to meet its burden on the entry issue, Complaint Counsel attempts to
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attribute several pieces of information regarding the CON process to Spaeth. Spaeth, however, '
never worked for the Certificate of Need Board, and he has never been affiliated with the state

regulatory agencies. (Spaeth, Tr. 2074-75, 2233-39). As a result, Complaint Counsel failed to

show that Speath has any special knowledge of the CON laws sufficient to make him qualified to -

testify about past and future actions by the Certificate of Need Board. Complaint Counsel’s
proposed finding is based entirely on two pages of cross-examination where Complaint Counsel
asked leading questions to which Spaeth responded “I believe so” and “perhaps.” (Spaeth, Tr.
2168-69). Such testimony amounts to pure conjecture, is unreliable and, therefore, should be

| diéregarded.

1738. There have been no certificate of need applications for the construction of new hospitals

in the area around Highland Park or Evanston or Glenbrook over the past five years. (D.
Jones, Tr. 1664).

Response to Finding No. 1738
Respondent has no specific response.

1739. In addition to a Certificate of Need, a person would need to get approval from other state
agencies and local governments to build a new hospital. The Illinois Department of
Health reviews facility plans, and a city council may need to provide zoning approval for
the new hospital. (Spaeth, Tr. 2169).

Response to Finding No. 1739
This proposed finding is false and misleading. (RFF-Reply { 1737).

1740. While the CON law contains a sunset provision, which would apply if the law was not
renewed, the CON law has been renewed. (Spaeth, Tr. 2169).

Response to Finding No. 1740

This proposed finding is false. Rather than cite to the testimony of its own witness from
the Tllinois Department of Health who testified that the CON law contains a sunset provision and

has not yet been renewed (D. Jones, Tr. 1685-86), Complaint Counsel cites to its own leading
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question and a response of “I believe so” from a witness who has never been affiliated with the
state agency and does not have any special knowledge of the CON process. (Spaeth, Tr. 2169;
RFF-Reply § 1737). Spaeth’s testimony on this point should be disregarded because it is pure
speculation. =

1741. Even if there were no CON law, it would take about two and a half to three years to build
a new hospital. (Spaeth, Tr. 2169).

Response to Finding No. 1741

This proposed finding is misleading. (RFF-Reply § 1737).
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1. Assessments in Contemporaneous Documents of
the Anticompetitive Consequences of the Merger
Are a Reliable and Accurate Reflection of Discussions

2. ENH Executives Testified That Pre-Merger There
Were Significant Pricing Pressures and the Threat

of Increased Competition from Highland Park......................

3. Merger-Related Negotiations Headed by Jeff
Hillebrand Were Successful for ENH

4. ENH’s Executives Affirmed Respondent’s
Documents’ Assertions About Price Increases
Related to Post-Merger Re-Negotiations with
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Health PIans...............cooeeeeeciece s 618
5. ENH Executive After-the-Fact “Explanations” of

Leverage Are Factually Implausible.................c.cccccovvevevneeevnnnn. 621
Testimony of Former ENH Executives Regarding Merger
Creating Market POWeT..............cooovovomimieececteeeeeee e ee e 625
1. Background of the Two Former ENH Executives.............................. 627
2. Former ENH Executives Also Testified That

Highland Park and Evanston Faced Pricing

Pressures Before the Merger..............c.o.ooeveeieoeoeneeeeeeeeeeeeeeeeeeesrennn 628
3. Former ENH Executives Admitted That Market

Power and Leverage over Health Plans Were

Attributable to the Merger..................cooooveumieiiiieeeeeeeeeeeee e 636
4. Former ENH Executives Admitted That a Merger

Plan Was to Use Power Attributable to the Merger

10 Increase Prices............ccoouvueiricrereeeeeeeeeteee e ess e se e 641

VOLUME VII

S. Former ENH Executives Admitted That ENH’s

Plan to Use Power From the Merger to Increase

Prices Succeeded.............ccoouniimmerieieieeecee et 646
Testimony and Documents from ENH Consultants Regarding
Merger Creating Market POWeT...............cooimieeevenieceeeeeeeeeeceeeeeeeeeesesees 647
1. In 1999, ENH Engaged Bain to Provide Merger-
' Related Contracting Strategy................ooooeeeieeieememeeeeeeeeeeeeeeereeereneens 648
2. Bain Advised ENH to Use in Contracting the

Increased Market Leverage Due to the Addition

of Highland Park............oooooiioceee e 650
3. Following Bain’s Advice, ENH Successfully Utilized

the Market Power Generated by the Merger to

Extract More Money from Health Plans..................ocoovoeevvereeeenn. 657

Prior to the Highland Park Merger, Evanston and
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Highland Park Sought Market Power..............oocoooooooovovoo 659
1. Northwestern Healthcare Network................coooooovoooooo 659
a. A Central Purpose of the Northwestern
Healthcare Network Was to Negotiate
Collectively and Eliminate Competition
Between Member Hospitals to Obtain Better
Contract Terms...........coouuemuevueeeioneeeneeneeereseeeeeeeoeoeeooooooeo. 661
b. Bain Recommended Joint Bargaining by
Hospitals in the Northwestern Healthcare
INEIWOIK ... 663
c. The Northwestern Healthcare Network
Failed for a Number of Reasons.....................oo.cocooo 664
2. Northwestern Healthcare-North Proposed Merger
- of Highland Park, Evanston and Northwest
COMMURILY ...t 669
a. Background of NH-North...............oooooummromemrooooo 670
b. Increasing Market Share and Joint
Negotiations Were Important Goals of
NH-NOKth.........cooeeeeeeeeeeeeeee e 671
c. Bain Advised Anticompetitive Measures
for Contracting by NH-North............oo.oooooovveooeo 672
d. The Proposed NH-North Merger Ultimately
Failed t0 OCCU.........ccoommieei e 675
3 Evanston-Highland Park Merger.............coooovvovoo 675
a Viewpoint of Evanston...................ooovomooooo 675
b. Viewpoint of Highland Park..............ooooovoveveoooo 679
XII. THE STRUCTURE OF THE MARKET GIVES RISE TO THE
LIKELIHOOD OF ANTICOMPETITIVE EFFECTS............ooooooooooooooo 687
A. Introduction to Market Structure Analysis..................oo.coocoo 687



For a Consummated Merger Where Pricing Data
Exists, the Emphasis Is on Analysis of the Pricing
Data, Not on Elzinga-Hogarty Type Analysis

Application of the SSNIP Test to Identify Smallest
Relevant Product and Geographic Markets

Product Market: In-Patient Hospital Services (Except

Quaternary) Sold to Health Plans

1.

Documents and Testimony Support the Conclusion
That Inpatient Hospital Services (Except Quaternary)
Sold to Health Plans Is a Relevant Product Market

Application of the SSNIP Test Supports the
Conclusion That Inpatient Hospital Services

(Except Quaternary) Sold to Health Plans Is a
Relevant Product Market

Outpatient Services Are Not a Substitute for
Inpatient Services

Geographic Market: Triangle Formed by Evanston,

Glenbrook and Highland Park.
1.

2.

General Definition of the Triangle Area

SSNIP Test Supports the Conclusion That the
Triangle Is a Relevant Geographic Market

Patient Flow Analysis and the Elzinga-Hogarty
Test Are Inappropriate Tools for Defining
Geographic Markets for General, Inpatient Acute
Care Hospital Services

‘Evidence from Dr. Haas-Wilson Regarding the

Triangle Geographic Market

Consistent Evidence from Current and Former
ENH Executives

-Xxi-

.............................

..............................................................

..........................................

................................................................



6. Consistent Evidence from Health Plans Regarding

the Triangle Market..................oo.oouoeoeeemoroeeeooeeeeoeeoeooooooooo 724
7. ENH’s “Combined Core Service Area” As a Proxy
' for the Triangle Market...................ocoovooommomeroeeeeoo 731
D. Market Shares and Concentration...............ooooovevevvvoo 733
1. Dr. Haas-Wilson’s Calculations of Market Share
and Concentration in the Triangle Market...............................__ 733
2. Calculations Based on ENH Documents and _
Testimony for the Combined Core Service Area................o........... 733
3. Dr. Noether’s Calculations for the Market As
Defined by Her...........oooooiuiuimiieieeeeeeeeeeeeeeeeeeeeeeoeeeoeeooo 736
E. Comparison of ENH HHIs to HHIs in the Merger
Guidelines and Prior Case Law...............cooooooovoooorveeo 736
1. HHIs for the Triangle Market................ooooooovveoeroo 736
2. HHIs from Noether....................co.oooomomoeoommemoeooo 737
3. Comparison With Past Hospital Merger Cases in
Seventh Circuit Where Enforcement Action Was
SUCCESSTUL.........eoceeoieiiieee e 738
XII1. ENH’S PRICE INCREASES HAVE NOT BEEN CONSTRAINED
BY ENTRY oottt eeectentes et eeeeeesss e s see st eee s eeees oo 740
VOLUME VIII
XIV. DR. BAKER LACKS CREDIBILITY............oooomomeemmmmmooooooooooooooooooooooo 746
A. Dr. Baker’s Compensation.....................ooooomomvomveoe 746
B. Dr. Baker’s First Report....................cooooeeoeommoomoeoooo 746
C. Dr. Ashenfelter’s Rebuttal Report.................ccoooovoomveoo 750
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E. Dr. Baker’s Testimony

......................................................................................

THE LEARNING ABOUT DEMAND EXCUSE IS WITHOUT

...........................................................................................................................

A. Introduction to What the Alleged Defense Is

B. ENH Repeatedly and Vigorously Attempted to Re-Negotiate
Contracts Throughout the 1990s

C. There Is No Contemporaneous Evidence Showing That |
ENH Changed Its Pricing Strategy to Price at the Level
of “Academic” Hospitals

1. Absence of Contemporaneous Business Records

2. Testimony of Health Plans Regarding Learning
About Demand

.......................................................................................

D. Evanston Could Not Have Learned Anything Significant
About Demand from Highland Park................cccoooevomomomommeeeeoeoee
1. Evanston Could Have Learned Little About the
Demand for Its Own Services by Learning About
the Demand for Highland Park’s Services Because
They Were Not Identical Hospitals

2. Pre-Merger, Highland Park Charged Lower Actual
Prices Than Evanston..

3. Dr. Noether’s Rate Comparisons Cannot Be Taken
at Face Value

E. Respondent’s Experts’ Comparisons to Dr. Noether’s
Control Groups Are Biased and Inappropriate

1. Dr. Noether Began with an Arbitrary Group of 20
Hospitals

2, Dr. Noether’s Division of Her Hospitals into an

Academic Hospital Group and a Community Hospital
Group Is Arbitrary

................................................................................
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Dr. Noether Left Hospitals off of Her List of 20
Hospitals That Met the Criteria for Inclusion in
Her Academic Control Group If She Had Included
Them in Her Original List

Dr. Noether’s Criteria Excluded from Her Group
of “Academic” Hospitals Some Hospitals (on Her
List of 20 Hospitals) That Are Considered Major
Teaching Hospitals and That Had Lower
Post-Merger Prices Than Northwestern Memorial
Hospital, University of Chicago Hospital, Rush-
Presbyterian-St. Luke’s Medical Center, Loyola

University Medical Center, and ENH Itself.................................._ 793
a. Louis A. Weiss Hospital...............ccooooovoovoeeroeoeoo 793
b. St. Francis Hospital........................ooooeooeeoeeeeeneeoo 794
Dr. Noether’s Criteria Excluded from Her Group

of “Academic” Hospitals Some Hospitals (on Her

List of 20 Hospitals) That Treated, on Average,

More Complex Cases Than ENH and That Had

Lower Post-Merger Prices Than Northwestern

Memorial Hospital, University of Chicago Hospital,
Rush-Presbyterian-St. Luke’s Medical Center, Loyola

University Medical Center, and ENH Itself....................................._ 795
a. Alexian Brothers Medical Center..............c..co.ooooovvvovevooon. 796
b. Louis A. Weiss Hospital................ccccoooooieemomeeen! 798
c. Northwest Community Hospital...................o.oooovoooveooevineni . 799
d. Resurrection Medical Center.....................coooooverrvveroeeo 801
e. Rush North Shore Medical Center.................o.ocoooooooooo 802
f. St. Francis Hospital................cc..ooooooomeooemmeernoeeeseoeo 804

Dr. Noether’s Criteria Excluded from Her Group
of “Academic” Hospitals Some Hospitals That Were
Included in Her 20 Hospital List and That Treated,
on Average, More Complex Cases Than Another
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Hospital Included in Dr. Noether’s Academic
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Rush-Presbyterian-St. Luke’s, or the University of
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9. ENH’s Pricing History to Blue Cross Showed No

Trend Toward the Prices Charged by the Academic

Control Group.............ccoooveioiierreteeeeeeee ettt 816
10.  Dr. Noether Treated Highland Park Hospital

Inappropriately in Her Comparisons.................ccccooeveeueeveeeeeeeeenennnn.. 817
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1. UBIEd..........oiii ettt ettt sese e e e st e e e s 829
2. HUMANA. ...ttt e e eee s s en 830
3. BIUE Cross..........oocuieeeereeeeereete ettt ess et e se e e ereesses 831
The Learning About Demand Excuse Is Implausible.....................co........... 833
1. There Is No Dispute That ENH Had Market Power

After the Merger with Highland Park...................ocoooevveevonennnnnnn.. 833
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2. The Theory of Learning About Demand Is Just a
Claim That ENH Did Not Know How Much Market

Power It Had Prior to the Merger..............o.cocoooovovvooevoooio 834
3. ENH Had Substantial Market Power Post-Merger............................ 836
a. Rush North Shore Medical Center-.......................oovovooooo . 837
b. St. Francis Hospital.................ccooooeenno.. et ee e aenees 838
c. Advocate Lutheran General Hospital................................... 839
d. Resurrection Medical Center.....................oooooooevrvoerneoeorn . 841
e Lake Forest Hospital...................ocoooomoooeieeeeeeeo 842
f. Condell Medical Center.......................cooooomoevoroooemereooo 843

g. ENH Was Able to Raise Prices Without
Losing Managed Care Business.......................cococooooooo 844

4. The Learning About Demand Theory Implies
That ENH Could Have Charged the Post-Merger
Prices Pre-Merger, Which It Could Not844

5. It Is Implausible That ENH Could Have Remained
in Disequilibrium Pre-Merger Because Health
Plans Would Have Known Their Own Demand for

Evanston’s Services Pre-Merger................ooovvooovveevomoeoooooooooo 847

VOLUME IX
XVIL. The Quality of Care Changes Do Not Excuse the Merger...............ccoovuecveennnn.. 849
A, Respondent Failed to Prove That Quality Improved......................c.ou........ 850
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Claims of Quality Improvements Limited to
Some Aspects of One of Three Hospitals in
ENH System

Respondent Failed to Prove That Quality
Changes Outweigh the Anticompetitive
Effects of the Merger and Even Failed to
Offer a Methodology for Making Such a
Comparison

Complaint Counsel Presented the Only Quantitative
Analysis of Quality, and the Results Prove That
Quality Did Not Improve in All of the Areas Where

Objective Data Was Available

a.

Dr. Romano Is Complaint Counsel’s Expert
Witness for Quality of Care Issues

Dr. Romano’s Analysis of Outcomes

(1) Dr. Romano Found No Discernible
Improvement in Quality of Care at
Highland Park After the Merger

(a) There Was No Improvement
in Heart Attack Care After the

(b) ENH’s Opening of a Cardiac
Surgery Program at Highland
Park Hospital May Have
Worsened the Quality of Cardiac

Surgery at ENH...............cocooenevenrnennen.

(c) There Was No Improvement in
Interventional Cardiology at
Highland Park Hospital or at
ENH As a Whole After the Merger

(d)  There Was No Improvement in
the Quality of Obstetrics and
Gynecology Care at Highland
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(e)

®

Park Hospital or at ENH As a
Whole After the Merger.............

There Was No Significant
Improvement in the Quality

of Nursing Services at Highland
Park Hospital or ENH After

the Merger.........c.ocoeveeeemneereeeeeeceeeeeeee. 895

Highland Park Hospital Does
Not Perform As Well As
Academic Hospitals in Key

Outcome Measures..............c.oeveeeeeveemeeoenn, 898

2) The Validity of Dr. Romano’s Analysis

3) Experts in the Field of Quality
Measurement, As Well As ENH Itself,
Rely Principally on Qutcome and
Process Measures...............o.occovveennnnn..

Dr. Romano’s Analysis of Patient Satisfaction Data.............. 924

1) Dr. Romano’s Findings Based on

Data from Press-Ganey

(a)

®)

©

Patient Satisfaction with
Nursing Services Declined at
Highland Park and Evanston

Hospitals After the Merger............................... 926

There Was No Improvement
in Patient Satisfaction with
Cancer Care Services at
Highland Park Hospital After

the Merger..........ooeevenieeeceteeeee e, 927

There Was No Improvement
in Patient Satisfaction with
Obstetrics and Gynecology
at Highland Park Hospital

After the Merger............oooveemeiniieenn. 929
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B. Quality Changes Are Exaggerated

1. Dr. Chassin’s Qualitative Analysis Was Inadequate

) There Was No Improvement
In Patient Satisfaction at
Highland Park Hospital in

Other Areas After the Merger..............

(2) ENH Uses Press-Ganey Data to

Measure Patient Satisfaction............................

VOLUME X

2. There Was No Significant Quality Improvement

at Highland Park Hospital Due to the Merger

a.

There Was No Significant Quality
Improvement in Nursing Services at
Highland Park Hospital Due to the Merger

There Was No Significant Quality
Improvement in Obstetrics and Gynecology
at Highland Park Hospital Due to the Merger

There Was No Significant Improvement in
Highland Park Hospital’s Quality Assurance
Activities Due to the Merger

There Was No Significant Improvement in
Highland Park Hospital’s Quality

Improvement Activities Due to the Merger................

There Was No Significant Quality
Improvement in Laboratory Medicine and

Pathology Services Due to the Merger........................

There Was No Significant Quality
Improvement in Oncology at Highland Park
Hospital Due to the Merger

There Was No Significant Quality
Improvement in Emergency Care at Highland

-XXiX-

..............

.........................................



Park Hospital Due to the Merger

h. There Was No Significant Quality
Improvement in Intensive Care at Highland
Park Hospital Due to the Merger

i There Was No Significant Quality
Improvement in Pharmacy Services at
Highland Park Hospital Due to the Merger

i There Was No Significant Quality
Improvement in Psychiatric Care at Highland
Park Hospital Due to the Merger

k. The Merger Did Not Significantly Improve
the Quality of Care at Highland Park Hospital
Because of the So-Called Clinical
“Rationalization”

L There Was No Significant Quality
Improvement at Highland Park Hospital
by Virtue of Academic Affiliation

The Quality Changes Are Not Merger Specific Because
Highland Park, on Its Own Or with Others, Could Have
Achieved the Same Quality Changes

1. Highland Park Hospital Was Already a Good
Hospital Before the Merger

VOLUME X1

a. Highland Park Hospital Offered Leading
Edge and Innovative Clinical Programs
Before the Merger

b. Highland Park Hespital Continually Added
New Clinical Services and Made Improvements
Before the Merger

2. Highland Park Hospital Already Had Plans to
Implement Some of the Changes Before the Merger
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Highland Park Hospital Had Decided to

Develop a Cardiac Surgery Program Before
the Merger

Highland Park Hospital Was Actively
Pursuing a Joint Cancer Care Program
with Other Hospitals, Including Evanston,
Before the Merger

Highland Park Hospital Was Already
Planning to Renovate and Expand Its

Emergency Department Before the Merger..............

Some of the Changes Were Part of a General

Nationwide Trend of Improvement

a.

Subsequent to the Merger, There Has Been
an Increase in the Use of Intensivists by
Hospitals

There Has Been An Increase in the Use of
Information Technology by Hospitals to
Improve the Quality of Care

Highland Park Could Have Continued to
Improve and Expand Other Clinical Services

Without the Merger

Highland Park Hospital Could Have
Implemented the Changes in Its Obstetrics
and Gynecology Department Without the

Highland Park Hospital Could Have
Implemented the Changes in Its Quality
Assurance and Quality Improvement
Activities Without the Merger

Highland Park Hospital Could Have
Improved Its Physical Plant Without the
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Implemented the Changes in Its Laboratory
Without the Merger................co.ooovveeoeeeeeeeeeeeeeeeeee. 1078

e. Highland Park Hospital Could Have
Implemented the Changes in Its Pharmacy
Services Without the Merger.............ooooiiiiiccrcrcenenn, 1079

f. Highland Park Hospital Could Have
Implemented the Changes in Its Radiology
- Department Without the Merger.............ccocoooovevnooevemnnn. 1080

S. Highland Park Hospital Possessed the Financial
Assets to Implement Quality Changes on Its Own........................ 1080
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~ Occurred After Health Care Contracts Were
Re-Negotiated...............c.cooommmminieieeeeeceeeeee e 1082

E. ENH Did Not Negotiate Price Increases with Health
Plans on the Basis of Quality Improvements...................................... 1087

XVII. ENH’S NON-PROFIT STATUS DID NOT RESTRAIN ITS
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A. ENH’s Not-For-Profit Status Did Not Affect Its Approach

to Post-Merger Price INCreases....................ooovoeveemeemememeooooeoooooooo 1099
B. The Hospital Boards Did Not Get Involved in Pricing Issues...................... 1102
C. The Interests of Evanston, Highland Park, and ENH

Management Did Not Align with the Interests of Consumers

in Terms of Pricing and in Terms of Passing on Increased

Revenues Resulting from the Merger..............ocoooovoevovovoooooo 1104
D. Economic Studies Support the View That Non-Profit

Hospitals Exercise Market POWer.................o..cooovoeeovemoooeooo 1108
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CLAYTON ACT ... eeeeeeeeeeeeeeeee e ees e 1112
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A. The Northwestern Healthcare Network Did Not Exercise

Central COMMIOL.............ooooiiuinmeeeeceeeeeeeeeeeeeeeee e 1112
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Prior 0 the MEIger.............ouvuiviieioeeeeeeeeeeeeeeee e 1114

1. Separate Administrations.................o.oooooeeeevemeeeovoveemeeooooeo 1114
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XIV. DR.BAKER LACKS CREDIBILITY T

A. Dr. Baker’s Compensation
1742. _ REDACTED )
(Baker, Tr. 4708, in camera).
‘. REDACTED (Baker, -
Tr. 4706, in camera; Baker, Tr. 4598-99). : REDACTED ' ‘

(Baker, Tr. 4708, in camera).

Response to Finding No. 1742:

This proposéd finding is incomplete and misleading to the extent it suggests that
Professor Baker’s only recent working relationship has been with Charles River Associates.
Professor Baker — the former Director of the Bureau of Economics for the FTC — is a Professor
of Law at the Washington College of Law at American University. (Baker, Tr. 4588; RX 2036).
Further, Professor Baker was an unpaid consultant to the FTC on merger policy, at the invitation
of former FTC Chairman Timothy Muris, starting in 2002 and lasting for a couple of years.

(Baker, Tr. 4595).

1743. Charles River had approximately thirty people working on the ENH case. Charles River
Associates bills out the time of those working on a case at a rate such that Charles River
earns a profit on their billing. That was true in this case. (Noether, Tr. 6134).

Response to Finding No. 1743:

This prol;osed finding is inaccurate regarding Charles River Associates’ billing for this
case. Dr. Noether testified that Charles River Associates tries to make a profit on the time billed
by the people working on the ENH case. In addition, she did not testify that__Charles River
Associates actually earned such a»proﬁt. (Noether, Tr. 6134).

B. Dr. Baker’s First Report

1744. Dr. Baker submitted his original expert report on November 2, 2004. (Baker, Tr. 4599).

746



Response to Finding No. 1744: .

Respondent has no specific response.

1745. 1 REDACTED

(Baker, Tr. 4717-18, in camera (emphasis added)) REDACTED '
(Baker Tr. 4688-89, in camera)). _—

Response to Finding No. 1745:

This proposed finding is incorrect.
REDACTED

(Baker, Tr. 4691-93, vin camera)y. -

REDACTED

(Baker, Tr. 4688, in camera).

REDACTED

(Baker, Tr. 4688-89, in camera).

REDACTED (RFF-Reply 1 1955, in camera).

1746.

REDACTED
(Baker, Tr. 4716-17 (discussing DX 7067 at 7, in camera), in camera).
'REDACTED

_ (Baker, Tr. 4718-19 (discussing DX 7067 at 26,
in camera), in camera).

Response to Finding No. 1746:

Respondent objects to this proposed finding to the extent that it is offered for the truth.

REDACTED
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REDACTED -

(Baker, Tr. 4717,‘4719, in camera). The Cqurt ruled thaf these
passages can only come into the record for impeachment purposes. (Order Denying Complaint
Counsel’s Motion for the Admission of Portions of Dr. Baker’s Expert Reposts Into Evidence at
2 (May 10, 2005)). As such, reading the same passages onto the record, and asking Professor

Baker whether he wrote those passages, also should only come into the record for impeachment

~ purposes. Nevertheless, Complaint Counsel did not include the footnote required by paragraph

10 of the Court’s Order dated April 6, 2005, indicating that this testimony was elicited for a

purpose other than for the truth of the matter asserted.

REDACTED

- (Baker, Tr. 4717, in camera; RFF-Reply § 1955).
REDACTED
(Baker, Tr. 4691-93, in camera).

REDACTED

- (Baker, Tr. 4688, in camera).
REDACTED
(Baker, Tr. 4688-89, in cdmera).
REDACTED | ~ (RFF-Reply 1955,
in camera).

1747. REDACTED

(Baker, Tr. 4730-31, in camera). ‘ REDACTED
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REDACTED

(Baker, Tr. 4732, in
camera).

Response to Finding No. 1747 =

Respondent objects to this proposed finding to the extent that it is offered for the truth.

(RFF-Reply § 1746).

REDACTED

(Baker, Tr. 4686-87, in camera).

REDACTED

- (RFF-Reply 1 728-729, in camera).
REDACTED -

(Baker, Tr. 4692-93, in camera).

1748. REDACTED .

_ - (Baker, Tr.
4733-34, in camera).

REDACTED

i ‘Baker, Tr. 4734-35
(discussing DX 7067 at 45, in camera), in camera). -

Response to Finding No. 1748:

REDACTED

(CCFF § 1751,

in camera; Order Denying Complaint Counsel’s Motion for the Admission of Portions of Dr.
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Baker’s Expert Reports Into Evidence at 1 (May 10, 2005) (“[B]y the time trial began; Baker had

identified an error in his initial report and issued a supplemental report correcting the error”)).

)

REDACTED =

(RFF-Reply {1 728-729, 1747, in camera).

1749.
- REDACTED
(CCFF 1745-1749).
‘Response to Finding No. 1749:
- REDACTED
(RFF-Reply §
1748).
REDACTED

(RFF-Reply | 728-

729, 1747-1748).

C. Dr. Ashenfelter’s Rebuttal Repbrt

1750. R REDACTED
: (Baker, Tr. 4710, in camera).
REDACTED
(Baker, Tr. 4710-11, in camera).

REDACTED

_ (Baker, Tr. 4711, in
camera).
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Response to Finding No. 1750: ——

This proposed finding is imprecise and incomplete. After reading Dr. Ashenfelter’s
rebuttal report, Professor Baker realized that he had made a mistake in the method he used to
convert the output of a certain regression model into predicted prices. (Bakes; Tr. 4599-600).
Professor Baker wanted to correct the error right away, and so he worked to figure out how to do
the output conversion correctly. He then submitted, with Complaint Counsel’s consent, a
supplemented report that corrected the mistake, and he revised the discussion to comport with

what he found after correcting the method. (Baker, Tr. 4599-600). Professor Ashenfelter did not

testify in this case.

1751. REDACTED

_ . (Baker, Tr. 4711-12), in
camera). REDACTED
. (Baker, Tr. 4712-13, in camera).

REDACTED

(Baker, Tr. 4713, in camera).
REDACTED
(Baker, Tr. 4715, in camera).

Response to Finding No. 1751:

Thfs proposed finding is misleading to the extent it suggests th_g_;t Professor Baker’s
overall regression analysis changed from his first report to this supplemented report. The overall
regression analysis was the same in the first report and supplemented reports. (Baker, Tr. 4599-
COO).

1752.

REDACTED

(Baker, Tr. 4741, in
camera).
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Response to Finding No. 1752: | .—

This proposed finding is misleading and imprecise.

REDACTED -

(Baker, Tr. 4687, in camera).
REDACTED
(Baker, Tr. 4741, in
camera). ! ' ) - REDACTED
(RFF-Reply § 1747, in camera).
D. Dr. Baker’s Second Report
1753. _ REDACTED (Baker, Tr. 4710, in
cameraq). .
REDACTED

(Baker, Tr. 4736-38, in camera).

Response to Finding No. 1753:

Respondent has no specific response.

1754. REDACTED

(Baker, Tr. 4737, in
camera).

~ Response to Finding No. 1754: -

Respondent has no specific response.

- 1755.

REDACTED
(Baker, Tr. 4739, 4787, in camera).
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Response to Finding No. 1755: ——

This proposed finding is misleading, imprecise and irrelevant to Professor Baker’s
conclusion that ENH learned about its demand coincident with the Merger. As discussed above,

REDACTED = (RFF-
Reply 1 728-729, 1747, in camera).

REDACTED

(RFF-Reply ] 691, 734).

REDACTED

- (Baker, Tr. 4787, in camera (emphasis added)).

REDACTED
(Baker, Tr. 4674, in camera).

1756. :
REDACTED
(Baker, Tr.
4786-87, in camera).

Response to Finding No. 1756:

This proposed finding is incorrect.- ! REDACTED

| (Baker, Tr. 4674, in camera).
'REDACTED

(Baker, Tr. 4674, in camera).

1757. REDACTED

(Baker, Tr. 4739, in camera).



Response to Finding No. 1757: —— .

This proposed finding is misleading, imprecise and irrelevant to Professor Baker’s
conclusion that ENH learned about its demand coincident with the Merger. As discussed above,
REDACTED - -~ (RFF-
Reply 19 728-729, 1747, in camera).
REDACTED
(RFF-Reply 14 691, 734, in camera).

REDACTED

(Baker, Tr. 4787, in camera).

REDACTED

(Baker, Tr. 4674, in camera).

1758.
REDACTED
- (CCFF
1754, 1757, in camera).
Response to Finding No. 1758:
This proposed finding is incorrect. RED ACTE.D k
(Baker, Tr. 4674, in camera).
REDACTED
(Baker, Tr. 4674, in camera).
1759.
REDACTED
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REDACTED - — (Baker, Tr.
4689-90, in camera; compare RX 2038 at 4, in camera, and RX 2039 at 4, in camera).

Response to Finding No. 1759:

This proposed finding is misleading and inaccurate - REDACTED

- (RFF-Reply 1747, in camera).
" REDACTED
(Baker, Tr. 4717, in
camera;, RFF-Reply § 1955, in camera).

1760. «
REDACTED

(CCFF 1746-1747).

Response to Finding No. 1760:

Respondent objects to this proposed finding to the extent that it is offered for the truth.

(RFF-Reply § 1746).
REDACTED

(RFF-Reply 1 729-730, 1747, in camera). _
E. _Dr._ Baker’s Testimonv

1761.
REDACTED

(Baker, Tr. 4685,
4732, in camera). :
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Response to Finding No. 1761:

Respondent objects to this proposed finding to the extent that it is offered for the truth.

(RFF-Reply § 1746). - REDACTED

(Baker, Tr. 4717, in camera; RFF-Reply § 1955, in camera).

REDACTED

(RFF-Reply | 728-729, 1747, in camera).

REDACTED
(RFF-Reply 11 729, 1952, in camera)
1762.
REDACTED

(CCFF 1742-1761, in camera).

Response to Finding No. 1762:

A

This proposed finding is incorrect, badly mischaracterizes Professor Baker’s testimony

and is not supported by any record evidence. REDACTED

(Baker, Tr. 4599-600). :
REDACTED

(Haas-Wilson, Tr. 2591-92, in camera).
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REDACTED o
(Baker, Tr. 4653-54, 4671, 4811, in

camera). - REDACTED

(Baker, Tr. 4815, in camera).

REDACTED

(Baker; Tr. 4669-71, in camera).

REDACTED

(RFF-Reply 9 1742-1761, in

camera).

REDACTED
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REDACTED

(RFF-Reply 11 729, 1952, in

camera).
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XV.

1763.

1764.

1765.

THE LEARNING ABOUT DEMAND EXCUSE IS WITHOUT MERIT
A. Introduction to What the Alleged Defense Is

According to Dr. Noether, the learning about demand explanation is that before the
merger with Highland Park, Evanston had poor information about the true demand for its
services, but that at the time of the merger, Evanston learned about the demand for its

services and modified its pricing to reflect this greater understanding. (Noether, Tr.
5968-69).

Response to Finding No. 1763:

Respondent has no specific response.

Dr. Noether’s explanation for the price increases at ENH after the merger was that the
pre-merger Evanston priced itself more like a community hospital rather than a major
teaching hospital. (Noether, Tr. 5968).

Response to Finding No. 1764:

Respondent has no specific response.
Dr. Noether claimed that Evanston obtained information about the demand for its own
services from looking at Highland Park’s managed care contracts during the due

diligence work connected with the merger. (Noether, Tr. 5973-74).

Response to Finding No. 1765:

This proposed finding is misleading because it

REDACTED

(RFF

71 656-657, 663-665, 667-669; RFF 1 658-662, 666, in camera (learning through internal

pricing analysis), 670-680, 682-683, 685; RFF 4 681, 684, 686-690, in camera);

REDACTED

~ (RFF 9] 694-696; RFF ] 697-700). Bain
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also advised ENH that its pricing was “behind” relative to other academic hospitals. (RFF 9
701-703). Finally, Bain provided Evanston Hospital/ENH with effective negotiating techniques

and strategies. (RFF Y 704-733).

1766. Dr. Haas-Wilson’s understanding of the Respondents’ experts’ leaming about demand
excuse is that ENH gained information about the contracted rates in Highland Park
Hospital’s contracts with the health plans and that this knowledge somehow provided

Evanston with information about its own demand with the health plans. (Haas-Wilson,
Tr. 2643).

Response to Finding No. 1766:

This proposed finding is misleading because “Dr. Haas-Wilson’s understanding of the
Respondents’ experts’ learning about demand” theory is inaccurate. As described in this
proposed finding, “Dr. Haas-Wilson’s understanding” of the learning about demand theory
ignores the significant record evidence demonstrating a variety of sources and types of learning
beyond “contracted rates in Highland Park Hospital’s contracts.” (REF-Reply 1 1765; RFF
656-700). In addition, this proposed finding is misleading in its characterization of learning
about demand as an “excuse.” Even Dr. Haas-Wilson admitted that, as a matter of economic

theory, “learning about demand” is a potential viable economic explanation for a price increase.

(Haas-Wilson, Tr. 2488).
REDACTED

(Haas-Wilson, Tr. 2835-36, in camera).

B. ENH Repeatedly and Vigorously Attempted to Re-N egotlate Contracts
Throughout the 1990s

1767. Throughout the 1990s, ENH continually negotiated for better rates from health plans.
Indeed, both Jack Sirabian and Jeff Hillebrand, who were in charge of health plan

negotiations, were recognized for doing effective jobs. (Sirabian, Tr. 5728; Neaman, Tr.
1220).
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Response to Finding No. 1767:

This proposed finding is incomplete and misleading. As an initial matter, no one at
Evanston Hospital knew that its MCO contract rates were under-market until late 1999. Because
negotiated rates are confidential, Evanston Hospital did not know other hospitals’ rates and there
was no means of comparison. (Newton, Tr. 373-74; Neaman, Tr. 1344; Ballengee, Tr. 193-94;
RFF §79). In fact, management believed the hospital was getting “good rates” during this
period. (RX 2047 at 61 (Ogden, Dep.); RFF § 677).

Just as importantly, Sirabian and Hillebrand did a good job of implementing and
following Evanston Hospital’s contracting philosophy as it existed in the 1990s. Specifically,
until the very late 1990s, Evanston Hospital’s financial needs were satisfied by its investment
income and reimbursements from Medicare and other government programs. (RFF 7 641-643).
Hospital management and the Board felt that the managed care pricing levels were sufficient as
long as the hospital was able to get a 2% return from operations over the Medical Consumer
Price Index (“CPI”). (Hillebrand, Tr. 1836; RFF 7 642). Consequently, MCO negotiations were
not a priority, and Evanston Hospital’s negotiation style reflected this mentality. Indeed, during
the entire 10-year period in which Sirabian was responsible for managed care contracting, he did
not have any support staff and he also had responsibilities other than contracting, including
managing the hospital and professional business offices. (RFF 9 602). And when he did sit
down to negotiate, Sirabian was passive, rarely threatening termination, and he allowed many
contracts to expire without renegotiation. (RFF Y 605-623). Sirabian’s modest goal in managed
care negotiations was to ensure that Evanston Hospital be included in all the different MCO
networks and to build relationships with the MCOs. (Sirabian, Tr. 5700, 5702, 5721; RFF §

605). In fact, Chan, who worked with Sirabian (her Evanston Hospital counterpart) just before
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and after the Merger, did not believe that Sirabian was a tough negotiator. (Chan, Tr. 740-41).
REbACTED

(Haas-Wilson, Tr. 2820, in éamera; RX 2030 at 2, in camera).

Bain labeled Sirabian a “pushover.” (RX 2047 at 51 (Ogden, Dep.); RFF § 717).
Nevertheless, Sirabian and Hillebrand paid particular attention to their Humana and Blue

Cross contracts and relationships. (Sirabian, Tr. 5707; RFF q 757). Sirabian made sure that the
Humana and Blue Cross contracts were always current and up-to-date because the these two
contracts represented a substantial portion of Evanston Hospital’s managed care business.
(Sirabian, Tr. 5707). Hillebrand would likewise negotiate face-to-face with these larger MCOs.
(Hillebrand, Tr. 1700; RFF 9§ 604). Complaint Counsel did not call representatives from either
Humana or Blue Cross to testify at trial.

1768. Jack Sirabian handled ENH’s managed care contracting negotiations from approximately
1990 to 2000. (Sirabian, Tr. 5697-98).

Response to Finding No. 1768:

Respondent has no specific response.

1769. Throughout the period of his work on managed care contracting, Mr. Sirabian reported to
Jeff Hillebrand with respect to managed care contracting. (Sirabian, Tr. 5728-29;
Hillebrand, Tr. 1700).

Response to Finding No. 1769:

This proposed finding is incomplete and misleading because while Sirabian did report to
Hillebrand in connection with managed care negotiations, he did not normally report to him

about specific contracts. (Sirabian, Tr. 5701).

1770. . During the period in which M. Sirabian was responsible for contracting, he received
positive evaluations from both Mr. Neaman and Mr. Hillebrand for his work at ENEL
(Sirabian, Tr. 5728).
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Response to Finding No. 1770:

This proposed finding is incomplete and misleading. (RFF-Reply § 1767).

1771. When Bain provided contract negotiation advice in 1999 to ENH, neither Bain nor ENH
management ever informed Mr. Sirabian that any of ENH’s rates that were perceived to

be unfavorable were the result of Mr. Sirabian’s poor management in the 1990s.
(Sirabian, Tr. 5762).

Response to Finding No. 1771:

This proposed finding is irrelevant and misleading. Because Bain realized that United
considered Sirabian a “pushover,” it recommended to Evanston Hospital that it use an “internal
bad guy” during United negotiations, the benchmark for all subsequent negotiations, to “show
~ them [United] that we’re serious and that we’re not just going to take whatever you give us.”

(RX2047 at 51 (Ogden, Dep.); RFF § 717).

1772. Mr. Sirabian understood that terminating contracts was an option to be used during

negotiations. In fact, he did terminate some health plans during his tenure. (Sirabian, Tr.
5750-53).

Response to Finding No. 1772

This proposed finding is misleading. Sirabian was not an aggressive negotiator. (RFF-
Reply 11 1767, 1771). This proposed finding also mischaracterizes Sirabian’s testimony.
Sirabi%ln agreed that, during the 10 years he handled negotiations, terminations did occur, but
they were “rare” and were not his “practice.” (Sirabian, Tr. 5751). For example, the three most
difficult MCOs with which to negotiate were Cigna, Aetna and United becaﬁse ‘they were not
willing to bring negotiations to a conclusion. (Sirabian, Tr. 5710, 5715-16). Nevertheless,
Sirabian never threatened to terminate any of these contracts. (Sirabian, Tr. 5763-64; RFF 1
612).

1773. Mr. Hillebrand had and still has general oversight and supervisory responsibility for
health plan contracting. (Hillebrand, Tr. 1701; Neaman, Tr. 1220).
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Response to Finding No. 1773

This proposed finding is incomplete and misleading. During the 1990s, Sirabian did not

normally report to Hillebrand about specific contracts. (Sirabian, Tr. 5701). During this period

3

Hillebrand’s contracting focus instead was on maintaining relationships with some of the very

large insurers, such as Blue Cross and Humana. (Hillebrand, Tr. 2012).

1774. Mr. Neaman believed Mr. Hillebrand to be an effective negotiator, with a good
understanding of the marketplace and ENH’s relationships with health plans. Mr.
Neaman never criticized Mr. Hillebrand about ENH’s pre-merger contracts with health

plans. (Neaman, Tr. 1220).

Response to Finding No. 1774:

This proposed finding is misleading because no one at Evanston Hospital, including
Neaman, had reason to believe that th¢ hospital’s contract rates were under-market before the
Merger. (RFF-Reply 7 1767). In fact, management believed the hospital was getting “good
rates” during this period. (RX 2047 at 61 (Ogden, Dep.); RFF §677).

1775. M. Hillebrand received a bonus after the merger in 2000. (Neaman, Tr. 1221).

Response to Finding No. 1775:

This proposed finding is misleading because Hillebrand’s bonus was a reward for all of
his hard work in 2000, such as making the Merger integration process a success and, in the
process, achieving cost improvements and renegotiating competitive MCO contracts for ENH.
(CX 2098 at 13). This bonus was approved by ENH’s Board and the Board’s independent
compensation committee, which includes two independent consultants, one who provides data
and éne who is legal counsel employed specifically for compensation matters. (Neaman, Tr.
1372-73).

1776. Mr. Hillebrand was never accused of being soft or of not bargaining hard with health
plans. (Hillebrand, Tr. 1727).
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Response to Finding No. 1776:

This proposed finding is misleading. (RFF-Reply 411767, 1774).

C. There Is No Contemporaneous Evidence Showing That ENH Changed Its
Pricing Strategy to Price at the Level of “Academic” Hospitals ’

1. Absence of Contemporaneous Business Records

1777. Despite the supposed importance of ENH’s changes in negotiating strategy in late 1999,
there are no contemporaneous business records mentioning ENH’s alleged goal to price
at the level of academic hospitals. (See Hillebrand, Tr. 2051-61 (acknowledging that
Bain’s contracting strategy recommendations did not describe pricing at academic
hospital levels)).

Response to Finding No. 1777:

This proposed finding is inaccurate and misleading because Evanston Hospital/ENH and
Bain did not have access to any other hospitals’ pricing information, except for HPH’s. (RFF-
Reply 11767). Based on Bain’s analysis and its own internal analyses, Evanston Hospital/ENH
reached the simple conclusion that if Evanston Hospital (an academic hospital system) was being
paid less than HPH (a community hospital), Evanston Hospital must have been being paid much
less than other academic hospital systems. (Hillebrand, Tr. 1853-54; Neaman, Tr. 1344-45; RFF
1528, 656-703, 734-893, 1110-1136, 1148-1 155).

REDACTED
(Hillebrand, Tr. 1856; RX 2047 at 31 (Ogden, Dep.j; RX 718 at 7,

in camera; RFF § 715, in éamera). '
1778. According to Mr. Hillebrand, ENH first learned that its contract prices were not as

favorable as Highland Park’s in late November 1999. (Hillebrand, Tr. 2051). Bain

provided this information to ENH. (Hillebrand, Tr. 2049).

Response to Finding No. 1778:

This proposed finding is ihcomplete because Hillebrand and other Evanston Hospital

personnel learned in mid-November 1999 that the hospital’s United contract was “under-
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market.” (RX 679 at ENHL RG 4133-35). It was not until fate November 1999 that Bain

presented a much more comprehensive comparison of the two hospitals’ various contracts. RX

684 at BAIN 43; Hillebrand, Tr. 1852-53; RX 679 at ENHL RG 4140 (stating that “All

Physician and Hospital Contracts need to be compared by November 19, 1999)).

1779. Nowhere in Bain’s contracting strategy documents did Bain mention that ENH should
price at “academic” hospitals’ levels. (See CX 74 (October 1999 Initial Review); CX 75
(November 1999 Project Review); CX 1998 (January 2000 Project Review); CX 67
(February 2000 Final Project Review)).

Response to Finding No. 1779:

This proposed finding is misleading because Bain only had access to Evanston Hospital’s
and HPH’s rates and, therefore, could not provide any specific information about other hospitals’
rates. (Hillebrand, Tr. 1737-38; RFF-Reply § 1767). Nevertheless, after comparing the two
merging hospitals’ contracts in late 1999, Bain reached the simple conclusion that, generally
speaking, other academic hospitals similar to Evanston Hospital were getting much higher prices
than Evanston Hospital. (RX 2047 at 31, 34 (Ogden, Dep.); RFF 9 701; Neaman, Tr. 1344-45;
RFF § 702; Hillebrand, Tr. 1853-54; RFF § 703; RFF § 677-693).

While Bain did not use the specific word “academic,” it did adviselENH to talk to MCOs
about its value — i.e. what it could “bring to the table,” something Evanston Hospital had not

been doing. (RX 2047 at 31 (Ogden, Dep.)). Bain also helped ENH come up with a clear

 articulation of who ENH “was and had been for five years and just wasn’t getting credit for.”

(RX 2047 at 31 (Ogden, Dep.); RFF {718). To this end, Bain’s November 1999 “Project
Review” stressed certain “negotiation strategy lessons learned to date,” in particular that

negotiators should “emphasize the value ENH brings to a payor’s network.” (RX 684 at BAIN

53). These values included Evanston Hospital/ENH’s “brand,” “patient access,” “cost

management,” and “quality.” (RX 684 at BAIN 53). Because Evanston Hospital changed its
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name to Evanston Northwestern Healthcare in 1997, emphasizing the ENH “brand” was just

another means of explaining to MCOs that the hospital deserved the rates its university “brand”

name commanded in the market. (Hillebrand, Tr. 1782; Spaeth, Tr. 2133; RFF 9 34). Bain again

emphasized these very same “negotiating strategy lessons” in its February 2000 “Final Project

Review.” (RX 785 at ENH DS 211). In short, Bain did not have to use the specific word

“academic” to advise Evanston Hospital/ENH that it deserved rates on par with other academic

hospitals. (RX 679 at ENHL RG 004139 (listing “level of services” as part of Bain’s

recommended “negotiation strategies™)).

1780.

1781.

1782.

In Bain’s final contracting strategy written presentation in February 2000, Bain did not
mention to which hospitals ENH should compare itself, or whether it should be academic
hospitals, community hospitals, or some combination of the two. (See CX 67).

Response to_Finding No. 1780:

This proposed finding is misleading. (RFF-Reply 1 1779).

Nowhere in Bain’s contracting strategy documents did Bain make any pricing
comparisons between ENH and any other hospital except Highland Park. See (CX 74
(October 1999 Initial Review); CX 75 (November 1999 Project Review); CX 1998
(January 2000 Project Review); CX 67 (February 2000 Final Project Review)).

Response to Finding No. 1781:

This proposed finding is misleading. (RFF-Reply ] 1779).

Mr. Hillebrand acknowledged that he did not write any e-mail, memoranda, letters or
other written product describing the supposed fundamental change in ENH’s negotiating
tactics to price at the level of academic hospitals. (Hillebrand, Tr. 2051).

Response to Finding No. 1782:

This proposed finding is incomplete and misleading because Hillebrand testified that he

had conversations with people about the change in ENH’s negotiation tactics. (Hillebrand, Tr.

2051). This testimony is corroborated by the fact that Neaman authorized Hillebrand to get more

aggressive with MCOs after learning that Evanston Hospital’s rates were significantly lower than
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HPH’s. (Neaman, Tr. 1343-44). Hillebrand’s testimony is further corroborated by the Bain
documents and the testimony from Bain’s representative on the project, Kim Ogden, which in
general revealed that Bain advised ENH to get more aggressive with the MCOs and to
“emphasize the value ENH brings to a payor’s network,” in particular its Evanston Northwestern
Healthcare “brand” name. (RFF 9] 710-725; RFF-Reply | 1779).

1783. Mr. Hillebrand acknowledged that in Bain’s written recommendations to ENH for
negotiating with Humana and United, Bain did not mention a goal of matching academic
hospital pricing. (Hillebrand, Tr. 2052-58). In fact, in these written recommendations,
Bain did not mention the phrase “academic hospitals.” (Neaman, Tr. 1385-91; RX 705

- (Humana negotiating recommendations); RX 679).

Response to Finding No. 1783:

This proposed finding is misleading. (RFF-Reply § 1779).
1784. Mr. Neaman testified that he was “shocked” to learn that ENH’s rates for United were
less than Highland Park’s at the time of the merger. However, Mr. Neaman did not send

any e-mails or memoranda memorializing this surprise. (Neaman, Tr. 1384-85).

Response to Finding No. 1784:

This proposed finding is misleading because, rather than writing an e-mail or a memo,
after learning of HPH’s superior rates, Neaman authorized Hillebrand to implement, with Bain’s
help, Bain’s recommended aggressive negotiating tactics. (Neaman, Tr. 1343-44).

- 1785. Mr. Neaman did not recall Bain making any recommendations that ENH’s prices should
be at the level of other types of hospitals besides Highland Park. Mr. Neaman did not
recall any comparisons made by Bain in the context of its 1999-2000 contracting
recommendations comparing ENH to other hospitals besides Highland Park. (Neaman,
Tr. 1387). '

Response to Finding No. 1785:

This proposed finding is misleading. (RFF-Reply § 1779).
2. Testimony of Health Plans Regarding Learning About Demand

1786. Health plan representatives testified at trial that ENH in negotiations did not indicate that
it was attempting to match academic pricing. (See, e.g., Ballengee, Tr. 193-94; Neary,
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Tr. 621; Holt-Darcy, Tr. 1447). These representatives also explained that they did not
consider ENH to be an academic or advanced teaching facility. (See, e.g., Ballengee, Tr.
189; Neary, Tr. 621; Foucre, Tr. 936).

Response to Finding No. 1786:

This proposed finding is misleading and inaccurate. (RFF-Reply ] 1632-1634). This
proposed finding is misleading because Evanston Hospital/ENH did not know the prices of
academic hospitals or, for that matter, any other hospital (save pre-Merger HPH). (Newton, Tr.

373-74; Neaman, Tr. 1344; Ballengee, Tr. 193-94).

REDACTED

. (Neary, Tr. 595, 608, 633; RFF 1] 719, 754, 864, 884,
in camera). Several MCO representatives confirmed this fact at trial. (RFF ] 754, 796, 864).
REDACTED
(REF 9§ 1111-1112, in camera).
1787. . Ms. Ballengee of PHCS testified that ENH demanded higher prices in the 2000
negotiations because ENH “controlled the marketplace.” (Ballengee, Tr. 194-95). Ms.
Ballengee does not consider ENH to be an advanced teaching hospital. (Ballengee, Tr.

189).

Response to Finding No. 1787:

- This proposed finding is misleading. (RFF-Reply ] 1632). And Ballengee’s
“recollection” of conversations from five years ago should be afforded no weight. As discussed
in Reply-RFF § 1080, this Court should view with suspicion all testimony from MCO
representatives that is not reflected in contemporaneous documents since they have a plain
interest in this litigation. (Reply-RFF  1080). In fact, Hillebrand testified that he never told
Ballengee that ENH had a 60% market share, the claim on which Complaint Counsel partially

bases the allegation that ENH “controlled the marketplace.” (Hillebrand, Tr. 1894). Ballengee’s
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characterizations of ENH comments (to the extent they have any independent relevance — which
they do not) are clearly self-serving, uncorroborated and subject to dispute. Therefore, such

testimony should be disregarded. ™~

REDACTED

- (Mendonsa, Tr.

559, in camera; Holt-Darcy, Tr. 1588, in camera).

1788. Patrick Neary of One Health testified that, in the 2000 negotiations, ENH never made any
price comparisons between it and academic teaching hospitals. Mr. Neary does not
believe that ENH was an academic hospital. (Neary, Tr. 621).

Response to Finding No. 1788:

This proposed finding is misleading. (RFF-Reply { 1633).

1789. Lenore Holt-Darcy of Unicare testified that, in the 2000 negotiations, ENH never
compared its pricing to academic hospitals. (Holt-Darcy, Tr. 1447). Ms. Holt-Darcy
does not consider Evanston, Highland Park or Glenbrook to be academic hospitals.
(Holt-Darcy, Tr. 1444).

Response to Finding No. 1789:

This proposed ﬁbnding is misleading. (RFF-Reply § 1786). Moreover, Holt-Darcy
testified that |
REDACTED
(Holt-Darcy, Tr. 1596-97, in camera; RFF § 459).

REDACTED
(Holt-Darcy, Tr. 1596, in camera; RFF q 567).

1790. Jillian Foucre of United did not believe that any of the ENH facilities were academic
hospitals. (Foucre, Tr. 936).
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' Response to Finding No. 1790:

1791,

1792.

This proposed finding is misleading. (RFF-Reply 9 1634).

REDACTED

(CX 2381 at 4, in camera; Foucre, Tr.
1081-85, in camera).

Response to Finding No. 1791:

This proposed finding is misleading because _ : REDACTED
(RFF-Reply 1 987).
REDACTED

(CX 6277 at 3, in camera; Foucre, Tr. 1092, in camera).

~ Response to Finding No. 1792:

1793.

This proposed finding is inaccurate and misleading. (RFF-Reply 99958, 992, 995).

In a September 2003 meeting between United and ENH upper level executives, Mr.
Hillebrand provided a draft letter to United. (Foucre, Tr. 920-22). ENH drafted the
letter, which was addressed to the FTC’s Director of the Bureau of Competition, Susan
Creighton, and requested that United send the letter as if it came from United. (Foucre,
Tr. 921-23). United never sent the letter to the FTC. (Foucre, Tr. 924).

Response to Finding No. 1793:

This proposed finding is misleading. Both sides agreed that Moeller, United’s CEO,

requested the draft letter and, pursuant to that request, Hillebrand provided it to United. (Foucre,

Tr. 923; Hillebrand, Tr. 1887). Accordingly, this proposed finding should be accorded no

Weight. (Foucre, Tr. 928 (ruling that the Court will be mindful of CX 6284’s due weight); RFF-

Reply § 1019).

1794.

The draft letter stated, “The combination of ENH and HPH has not had any adverse
impact on competition for hospital services in the Chicagoland area, including the
suburbs north of the city in Cook and Lake Counties.” (CX 6284 at 1). Ms. Foucre of
United disagreed with this statement because United’s data indicated “that there had been
an adverse impact to United Healthcare.” (Foucre, Tr. 924-25).
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Response to Finding No. 1794:

This proposed finding is misleading. (RFF-Reply 7 1022). United “wanted to help with
the hospitals’ position in regards to the investigation.” (Hillebrand, Tr. 1887). ENH’s position,
throughout this investigation and litigation, is that the Merger had no adverse impact on
competition.

- REDACTED

(RFF-Reply 19 967, 969,

- 978, 981-982, 987, 990-992). At the time, ENH asserted that this data was unreliable and

inaccurate. United ceased relying upon such data after ENH pointed out their unreliability.

(RFF 9 903-906).

1795. The draft letter stated, “If confronted with such a price increase, UHC would drop the
ENH hospitals from its network and replace them with competing hospitals.” (CX 6284
at 1). Ms. Foucre disagreed that dropping ENH was a viable option because of ENH ‘s
“hospitals, their geography, the people who live in that geography.” (Foucre, Tr.
924-25).

Response to Finding No. 1795:

This proposed finding is misleading. (RFF-Reply 9 1022, 1794). This proposed finding
is further misleading because there is no evidence that United even tried to market a network
wjthout ENH. Given F 6ucre’s lack of familiarity with the geographic landscape, any assertion
on her part that dropping ENH was not a viable option due to “[ENH’s] geography [and] the
people who live in that geography” should be accorded no weight. (Foucre, Tr. 941; RFF-Reply
99 50, 1001).

1796. The letter also purported to provide a “learning about demand” explanation. The letter
stated that the increase in ENH’s post-merger prices was attributable to a “one time

‘catch up’ increase” to make up for a long period without price adjustments. According
to the letter, the price increases “did not reflect the creation, possession or exercise of any
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1797.

market power on behalf of the hospitals as a result of the merger.” (CX 6284 at 1).
United did not send the letter despite ENH’s request. (Foucre, Tr. 924).

Response to Finding No. 1796:

This proposed finding is misleading. (RFF-Reply 1§ 1019, 1022, 1793-1794).

D. Evanston Could Not Have Learned Anything Significant About Demand
from Highland Park

1. Evanston Could Have Learned Little About the Demand for Its Own
Services by Learning About the Demand for Highland Park’s Services
Because They Were Not Identical Hospitals

Hospital services are an example of a differentiated product. (Noether, Tr. 5910, 6131).
Among other factors hospitals are differentiated by geography. (Noether, Tr. 5911). No

other hospital was a perfect substitute for Evanston before the merger. (Noether, Tr.
6132-33).

Response to Finding No. 1797:

‘This proposed finding is misleading because it ignores that, in a differentiated product

market, firms that are closer substitutes to each other are more likely to constrain each other’s

competitive behavior. (Noether, Tr. 5911).

1798.

1799.

Evanston and Highland Park were different in a number of dimensions. Pre-merger,
Highland Park was a community hospital, and Evanston Hospital was a community and
tertiary hospital, spanning both groups. (Ballengee, Tr. 159). Evanston had a teaching

- program, and Highland Park did not. (RX 1912 at 60 (showing residents per bed)).

Evanston had more beds than Highland Park. (RX 1912 at 60 (showing number of
staffed beds)). REDACTED -

(RX 1912 at44 ( REDACTED )i
,in
camera).

Response to Finding No. 1798:

Respondent has no specific response.

REDACTED T (RX 1912 at 44, in
camera).
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Response to Finding No. 1799:

Respondent has no specific response.

1800. The price that a hospital charges a health plan is determined in bargaining between the
health plan and the hospital. The bargaining position of the hospital and the health plan
will greatly affect the outcome of the bargaining. The bargaining position of the hospital
and the health plan depends on the alternatives each party to the bargaining has available
to it. (Haas-Wilson, Tr. 2469-70). The hospital’s bargaining position with a health plan
and the hospital’s price depend upon the incremental value that the hospital brings to the
health plans network. The hospital’s incremental value is in turn a function of the plan’s
turning to the next best alternative network that excludes the hospital. (Haas-Wilson, Tr.
2475-76 (reading from Towne and Vistnes)).

Response to Finding No. 1800:

This proposed finding is misleading to the extent it ignores factors, other than the size of
the MCO, that might influence the outcome of the bargain between hospitals and MCOs.
(Reply-RFF 9 198).

1801. For only about one third of the 35 or 40 contracts between health plans and Highland

Park were the contract rates at Highland Park higher than the rates for Evanston.

(Sirabian, Tr. 5717).

Response to Finding No. 1801:

This proposed finding is misleading to the extent it suggests that this ratio is meaningful
without additional information. It is misleading to consider only the raw number of contracts in
whicil HPH’s contract rates exceeded Evanston Hospital’s contract rates.

REDACTED | . (RX
684 at BAIN 43; Hillebrand, Tr. 1892-93; RX 762 at ENHL TC 9936, 9942 , in camera).

REDACTED RX
1912 at 29, 31, in camera). This proposed finding is also misleading because the “one third”

referred to in this finding also excludes instances were HPH’s rates were equivalent to Evanston
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Hospital’s rates, a situation that would also inform Evanston that it was not pricing at appropriate

fevels.

1802. Since Evanston and Highland Park had some different characteristics, they were in
different bargaining positions relative to health plans pre-merger. Evanston would not,
therefore, learn about the demand by health plans for its own services by looking at a
hospital like Highland Park that: (1) had no teaching programs; (2) had a smaller bed size
than Evanston; (3) offered a more narrow array of services than Evanston; or (4) required

different alternative networks from Evanston to be replaced in a health plans network.
(CCFF 1797-1801). '

Response to Finding No. 1802:

This proposed finding is misleading. (Reply-RFF 99 1797-1801). In addition, this
proposed finding is illogical, becaﬁse it is the very differences between Evanston Hospital and
HPH that made learning about demand possible. HPH and Evanston Hospital executives
expected that Evanston Hospital, as an academic institution, would have higher rates than HPH,
a community institution. (Sirabian, Tr. 5718; Spaeth, Tr. 2297; Neaman, Tr. 1344-45;
Hillebrand, Tr. 1871). Evanston Hospital executives were thus “shocked” and “surprised.”
When Evanston Hospital discovered that it had lower rates and reimbursements than HPH for
many key MCOs. (Neaman, Tr. 1344-45; Hillebrand, Tr. 1871). It is illogical to suggest that
Evanston Hospital could not have learned about the demand for its services from this

information.

2. Pre-Merger, Highland Park Charged Lower Actual Prices Than
Evanston :

1803. ‘ REDACTED
’ (Haas-Wilson, Tr. 2645, in camera).

(Haas-Wilson, Tr. 2645, in camera).

REDACTED
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REDACTED
(Haas-Wilson, Tr. 2647-48, in camera).

Response to Finding No. 1803:

This proposed finding is misleading. (RFF-Reply ] 696-698).

1804, REDACTED
(See CX 1373 at 14, in camera REDACTED

Response to Finding No. 1804:

This proposed finding is misleading. (RFF-Reply ] 814).

1805.
REDACTED

(Baker, Tr. 4633, in camera).

REDACTED

; ~ (Baker, Tr. 4744-46
(discussing DX 7068 at 43, in camera), in camera; RX 2040 at 1, in camera).

Response to Finding No. 1805:

This proposed finding is incorrect. REDACTED

(Baker, Tr. 4759-

| 60, in camera).
REDACTED

(Baker, Tr. 4633, in

camera). . REDACTED
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REDACTED (Baker, Tr. 4628, in

camera).
REDACTED
(Baker, Tr. 4625-26, in camera).

REDACTED T

(Baker, Tr. 4628, in camera). :

REDACTED

" (Baker, Tr. 4806-07, in

camera). - REDACTED

 (Baker, Tr.

4806-07, in camera (discussing DX 7068 at 44, in camera)).

'REDACTED
(Baker, Tr. 4807, in camera).

1806. _
REDACTED ‘
‘ - (Baker, Tr.
4744-47 (discussing DX 7068 at 43 (Dr. Baker’s second Expert Report), in camera), in
camera, RX 2040 at 110, in camera).

Response to Finding No. 1806:

This proposed finding is incorrect. REDACTED
- (Baker, Tr. 4744-47, in camera (discussing DX
7068 at 43, in camera)). ' REDACTED

(RFF-Reply § 1805).

? RX 2040 is cited to impeach Dr. Baker’s testimony both here and when cited in subsequent

findings. .
10 This document is cited only to impeach Drs. Noether and Baker’s claim that ENH could have

learned about its own demand by looking at Highland Park’s contract rates.
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1807.
REDACTED

(Baker, Tr. 4744-46, in camera; RX 2040 at 1, in camera).

Response to Finding No. 1807:

This proposed finding is incorrect. REDACTED |
| (Baker, Tr. 4744-47, in camera (discussing DX
7068 at 43, in camera)). | REDACTED
~ (RFF-Reply  1805).
1808. REDACTED

(Haas-Wilson, Tr. 2646
(discussing DX 7047, in camera), in camera).

REDACTED

(Haas-Wilson, Tr. 2646-47 (discussing DX 7047 (-
REDACTED ), in camera), in camera).

Response to Finding No. 1808:

This proposed finding is misleading. (RFF-Reply §{ 700-701).

1809. Pre-merger, Highland Park charged lower actual prices than Evanston. (CCFF
1803-1808).

Response to Finding No. 1809:

This proposed finding is inaccurate and misleading. (RFF-Reply q 1801, 1803-1808).
3. Dr. Noether’s Rate Comparisons Cannot Be Taken at Face Value

1810. REDACTED
(RX 1912 at 34, in camera).

REDACTED

(RX 1912 at 34, in camera).
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Response to Finding No. 1810:

This proposed finding is misleading -

" REDACTED

(RX 1912 at 36, in cameray).

1811. REDACTED

(CCFF 1818). They are all teaching hospitals, which Highland Park was not.
(RX 1912 at 60 (showing residents per bed)). REDACTED

(RX 1912 at 25-26, in camera).

Response to Finding No. 1811:

This proposed finding is misleading to the extent it.overstates the significance of case

mix indices as measures of hospital similarities. (RFF-Reply § 707).

1812.

" REDACTED

) (Noether, Tr. 6090, in camera; RX 1912 at 34, in camera).

Response to Finding No. 1812:

This proposed finding is confusing and misleading. The United representative at trial did

not testify about this issue. Accordingly, any testimony by Dr. Noether concerning why United

took specific action concerning this matter would be pure speculatjon. In addition, this proposed

finding is misleading because REDACTED
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REDACTED

(Noether, Tr. 6092, in

camera;, RX 1912 at 34, in camera).

1813.

1814.

Dr. Noether’s Rate Comparisons Cannot Be Taken at Face Value. (CCFF 1810-18 12).

Response to Finding No. 1813:

This proposed finding is inaccurate. (RFF-Reply 4 1810-1812).

E. Respondent’s Experts’ Comparisons to Dr. Noether’s Control Groups Are
Biased and Inappropriate

Dr. Noether looked at price levels and relied on a comparison of the price levels at ENH

with the price levels of several major teaching hospitals in the Chicago area. (Noether,
Tr. 5991-92).

Response to Finding No. 1814:

This proposed finding is misleading to the extent that it suggests that this is the extent of

Dr. Noether’s analysis. Dr. Noether considered ENH’s price levels in relation not only to her

academic control group but also in relation to her community control group. (Noether, Tr.

6000). In addition, Dr. Noether considered her empirical analysis of price levels in the context

of other record evidence. (Noether, Tr. 6105-06, in camera).

1815.

1816.

REDACTED
(See Noether, Tr. 6060, in camera).

Response to Finding No. 1815:

Respondent has no specific response.

The comparisons performed by Dr. Noether depend upon the hospitals that Dr. Noether
selected for her two groups of hospitals. ™ _ REDACTED

780



REDACTED (Haas-Wilson,
Tr. 2697, in camera).

Response to Finding No. 1816:

This proposed finding is misleading to the extent it suggests that Dr. Noether’s control

groups were not appropriate. (RFF-Reply §] 703-727).

REDACTED

(Haas-Wilson, Tr. 2868-69, in camera).

1817. REDACTED '
(Baker, Tr. 4617-18, in camera). REDACTED
(Baker, Tr. 4637, in camera). "
REDACTED
(Dr. Baker, Tr. 4638, in camera). _
REDACTED " (Dr. Baker, Tr. 4740, in
camera). ' '

Response to Finding No. 1817:

This proposed finding is misleading to the extent it suggests that the control groups
developed by Dr. Noether and used in Professor Baker’s analysis were not appropriate. (RFF-
“Reply § 1816).

1818. REDACTED o
(RX 1912 at 147-52 (1 REDACTED
(RX 1912 at 147-49) REDACTED

(RX 1912 at 150-52)), in camera). -

Rgsponse to Finding No. 1818:

Respondent has no specific response.

1819. If Northwestern Memorial Hospital, University of Chicago Hospital,
Rush-Presbyterian-St. Luke’s Medical Center, and Loyola University Medical Center are
excluded from Dr. Noether’s “academic™ hospital group, the average price of Dr.
Noether’ s academic hospital group will be lower, because, if the four highest prices are
excluded, the average must be lower. (See CCFF 1818).
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Response to Finding No. 1819:

This proposed finding is irrelevant. The inclusion of these four hbspitals in Dr. Noether’s
academic control group was appropriate. The evidence demonstrated that these four hospitals
were viewed as comparable and competitive with ENH. For example, Northwestern Memorial
.included Christ, Cook County Hospital, ENH, Loyola, Advocate Lutheran General, Northwest
Community, Rush, University of Chicago and University of Illinois in the tertiary hospital or
academic medical center group of its competitors. (Noether, Tr. 6009; RX 1316 at NMH 9392;
RFF 91 1074, 1078-1-079). In addition, Deloitte included these four hospitals in the 10 hospital
peer group used to evaluate ENH’s chargemaster. (Porn, Tr. 5654; RX 1283 at DC 7). These
four hospitals also meet all three criteria used by Dr. Noether to identify her academic control
group hospitals. (Noether, Tr. 6000; RF F-Reply {1 703-727). Finally, prior to selecting her
control groups, Dr. Noether did not know the prices charged by each of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>