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Respondents.

COMPLAINT COUNSEL’S MOTION FOR PROTECTIVE ORDER TO LIMIT
RESPONDENTS’ DISCOVERY OR, IN THE ALTERNATIVE, TO CLARIFY
SCHEDULING ORDER

Complaint Counsel moves for a protective order to limit Respondents’ discovery to those
60 interrogatories, 60 document requests and 60 requests for admissions discussed during the
initial hearing and to clarify the Scheduling Order as limiting the amount of written discovery
from Respondents to a total of 60 document requesfs, 60 interrogatories, and 60 requests for
admission (“written discovery”). Respondents’ latest rounds of discovery brings the total

number of their discrete requests to approximately 157 requests for admission, 75 document

requests, and 92 interrogatories.! This amount exceeds the limits contemplated by the Courts’

! The sheer number and redundancy of the Admissions that Respondents have sought in
this case demonstrates Respondents’ abusive discovery tactics. See Respondents’ collective
admissions requests attached as Exhibit 1. The total number of interrogatory numbers are
underestimated to the extent that Interrogatory One in the latest round of interrogatories seek
detailed information as to facts, witnesses, and documents regarding “each response to the
Requests for Admissions that i§ other than an unqualified admission.” See Interrogatory I to
Respondent Dennis Gay’s First Set of Interrogatories . As Respondent Gay served 54 Requests



Scheduliné Order. Respondents oppose this motion.> We respectfully request that the Court
order an expedited response to this motion in order to avoid further discovery disputes and clarify
Complaint Counsel’s obligations.?

This Court has the power to issue a protective order whenever such an order is needed to
“protect a party or other person from annoyance . . . oppression or undue burdeﬁ or expense.”
Rule 3.31(d). Complaint Counsel’s understanding of the Scheduling Order, as informed by the
Initial Hearing, was that “each side” was entitled to 60 of the three types of discovery requests sét ,
foﬁh in the Scheduling Order. Complaint Counsel’s interpretation is reasonable because to
allow each of the nine Respondents 60 of each type of discovery request, would be truly
oppressive and burdensome in that it could subject Complaint Counsel to as many as 540 (9 x
60) of each category of written discovery.

The Scheduling Order provides that “[e]ach parfy is limited to a total of 60 document
requests, 60 interrogatories, and 60 requests for admissions” and that “additional discovery may
be permitted only for good cause upon application to and approval by the Adminis;rrative Law
Judge.” Scheduling Order at 4 6. The draft scheduling order provided to the parties allowed for

only 50 of each type of discovery request. At the initial hearing Respondents’ Counsel requested

for Admissions, this specification alone may constitute dozens of interrogatories. See
Respondent Dennis Gay'’s First Set of Requests For Admissions (Gay Admissions attached in
Exhibit 1, Gay Interrogatories attached as Exhibit 2).

2 Although we attempted to seek Respondents’ agreement to schedule a brief status
conference on this issue, Respondents declined and invited us to file the instant motion. We left
a message with Respondent Friedlander to discuss this motion, however, we did not receive a
response from him prior to the filing of this motion.

* Complaint Counsel’s responses to Respondents’ latest round of discovery are due on
November 16",
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75 réquests per side.

Mindful that a scheduling order allowing 75 requests (as requested by Mr. Feldman)
would result in Complaint Counsel being “mowed under” by written discovery, Complaint
Counsel objected to Mr. Feldman’s proposal. Further, Complaint Counsel sought clarification as
to whether “each” Respondent would be entitled to 50 requests under the Court’s originally
proposed order. The following excerpt is pertinent:

JUDGE McGUIRE: What are you seeking? |
MR. FELDMAN: I was going to say 75.
JUDGE McGUIRE: Ms. Kapin any objection?
MS. KAPIN: Your honor, I have concerns about that. First of all, they have all
those respondents. I’m not sure — and I would ask you, Your Honor, do they each
have 50?7 If that is the case, it seems to me they have a lot of document reqﬁests in
their quiver.
JUDGE McGUIRE: That’s going to be a problem.
MR. FELDMAN: I actually was interpreting this to mean that you were giving us
the sides.
JUDGE McGUIRE: Yes, and that’s how this order is intended.*

This discussion is instructive for many reasons. First, it contains Respondents’ counsel’s

acknowledgment that he, himself, shared Complaint Counsel’s interpretation that the draft order

* The entire discussion on this issue is attached as Exhibit 3. The ensuing dialogue
addressed Respondents’ concerns that each of the individual Respondents be able to propound its
discovery and Complaint Counsel’s concerns that an avalanche of discovery would interfere with
its efforts to focus on the “nuts and bolts of this case.” Tr. at p. 29-31.
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applied to each side, not each individual party. Second, it reflects the concern that run-away
discovery could potentially “be a problem” and notes that “the rules have been interpreted in the
. past to confine it to that number per side.” Tr. At 30.

Counsel’s prediction that discovery could become a problem has been more than realized
n fhis case. Respondents have issued multiple sets of irrelevant and unduly burdensome
discovery requests and followed up their requests with time-consuming discovery discussions
and motions to compel. Respondents now, even after the discussion referenced above, take the
position that each individual Respondent is entitled to 60 document requests, 60 interrogatories,
and 60 requests for admission. With today’s November 8" deadline for written diséovery,
Complaint Counsel could face even more discovery requestsA by that date (nine respondents each
issuing their alleged entitlement to 60 document requests, 60 admissions, and 60 interrogatories)
in addition to the excessive requests already issued. Complaint Counsel does not agree with
Respondents that the Court’s Scheduling Order allows such an avalanéhe and requests
clarification as soon as possible in order to avoid further discovery disputes and avoid diverting
further resources away from Complaint Counsel’s prosecution of the key issues in this matter.

Complaint Counsel anticipates that Respondents will argue that it is taking an
inconsistent position regarding its own discovery requests. This is not the case. Complaint
Counsel named six corpora;cions and three individuals in its Complaint, alleging that
Respondents collectively “operated a common enterprise business enterprise while engaging in
the deceptive acts and practices” set forth in thé Complaint. Complaint at § 9. Consistent with
this theory, and mindful that Respondents’ web of companies enables them to scatter pertinent

information about the Challenged Products and advertisements among their many different
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entities, Complaint Counsel have issued identical sets of discovery to all Respondents.
Furthermore, as Complaint Counsel serves copies of its discovery responses to each Respondent,
all Respondents benefit from the information provided.

Issuing identical discovery to all Respondents is a far cry from Respondents’ practice
which has been to issue separate and numerous requests from the many Respondents (e.g.,
intc_errdgatories from both Basic Research and A.G; Waterhouse, and Gay and Mowrey and
Friedlander; Admissions from Basic Research and Mowrey and Gay and Friedlander).
Respondents’ discovery, unfettered by concerns about number limits, is often repetitive and
unreas‘onable. For example, Respondent Mowrey recently issued requests for admissions. These
admissions contained numerous repetitive questions regarding the Commission’s guidance on
professional expertise (see Requests 1-6), what number of subjects a study must include to
constitute a “competent and reliable scientific evidence” (see Requests 20-29) and the length of
time over which a study must be conducted in order to to constitute a “competent and reliable
Scientiﬁc evidence” (see Requests 31-34). Exhibit 1. Starting with 6 subj ebts, and ending with
103 subjects, Respondent Mowrey issued 10 éeparate admissions on the number-of-subjects topic
alone. Respondent Basic Research has engaged in similar tactics issuing 12 Requests Afor
Admissions on the topic of Whether the Commission engages in the “pre-screening” of
advertisements (see Requests 10-21 at Exhibit 1). Respondents’ repetitive discovery emphasizes

the need for an order limiting Respondents to the original 60 requests for their side.



The burden of discovery upon Respondents has been minimized because Respondents
have responded to discovery collectively. Respondents behave collectively Whenvin their interest
(i.e., to respond to discovery) and separately when in their interest (i.e., to issue discovery).
Respondellts apparently have a joint defense agreement in practice, if not in fact. Their collective
efforts have resulted in a carefully coordinated response to issuing and responding to discovery.
For example, the six corporate Respondents collectively responded to Complaint Counsel’s First
Set of Interrogatories. In addition, despite document requests issued to all Respondents, only two
Respondents, Basic Research and Ban, have actually produced docmnents. Indeed, in their latest
responses to our discovery, th'e corporate and individual Respondents collectively submitted one
document. See Response to Complaint Counsel’s Second Set of Interrogatories and Response to
~ Complaint Counsel’s Wzifd Request for Production of Documenmry Materials and Tangible
Things (both attached as Exhibit 4). These responses demonstrate that both the individuals and
the corporate Respondents generally view Complaint Counsel’s discovery essentially as requests
aimed at one collective entity. As a result, it would be neither inconsistent nor unreasonable to
limit Respondents’ discovery in this matter.

Respondents’ latest discovery responses demonstrate the need for prompt clarification of
the Scheduling Order as these submissions lack. any informétion responsive to Complaint
Counsel’s requests. See Exhibit 4‘. Complaint Counsel previously issued 10 interrogatories to
each Respondent and Respondents had not objected to the proper numberiﬁg of these
interrogatories. Nevertheless, Respondents now assert the untenable argument that Complaint
Counsel had exceeded its allotted interrogatories (i.e., that our ten interrogatories actuaﬂy

amounted to 58). Especially egregious, Respondents failed to provide a single substantive
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answer to any of the interrogatories propounded; their response consists entirely of objections.

Reépondents’ discovery tactics are unreasonable and inconsistent with the discussion
regarding the Scheduling Order that took place during the Initial Hearing. Respondents have
launched an avalanche of irrelevant and repetitive requests and refused to provide information
responsive to Complaint Counsel’s'discovery. As aresult, we respectfully urge the Court to
issue a Protective Order limiting the amount of discovery requests to 60 o‘f each type of discovery
request per side, or in the alternative to issue an order clarifying the parties’ discovery
obligations.

Respectfully submitted,

Laureen Kapin (202) 326-3237
Joshua S. Millard (202) 326-2454
Robin M. Richardson (202) 326-2798

Laura Schneider (202) 326-2604

Division of Enforcement

Bureau of Consumer Protection

Federal Trade Commission

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580
Dated: November 8, 2004
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CERTIFICATE OF SERVICE

T hereby certify that on this 8th day of November, 2004, I caused Complaint Counsel’s Motion
To Clarify Scheduling Order” to be filed and served as follows:

¢)) the original, two (2) paper copies filed by hand delivery
and one (1) electronic copy via email to:
Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave., N.W., Room H-159
‘Washington, D.C. 20580

2). two (2) paper copies served by hand delivery to:
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Penn. Ave., N.W., Room H-104
Washington, D.C. 20580

3) one (1) electronic copy via email and one (1) paper copy
by first class mail to the following persons:

Stephen E. Nagin

Nagin Gallop Figuerdo P.A.
3225 Aviation Ave.

Miami, F1. 33133-4741
(305) 854-5353

(305) 854-5351 (fax)
snagin@ngf-law.com

For Respondents

Richard D. Burbidge
Burbridge & Mitchell

215 S. State St., Suite 920

Salt Lake City, UT 84111

(801) 355-6677

(801) 355-2341 (fax)
rburbidge@burbidgeandmitchell.com
For Respondent Gay

Jeffrey D. Feldman
FeldmanGale

201 S. Biscayne Blvd., 19® F1.
Miami, FL 33131-4332

(305) 358-5001

(305) 358-3309 (fax)
JFeldman@FeldmanGale.com
For Respondents

A.G. Waterhouse, L1.C,
Klein-Becker USA, LL.C,
Nutrasport, LL.C, Sovage
Dermalogic Laboratories,
LLC, and BAN, LLC

Mitchell K. Friedlander
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
(801) 517-7000

(801) 517-7108 (fax)
Respondent Pro Se
mkf555@@msn.com

Ronald F. Price

Peters Scofield Price

340 Broadway Centre
111 East Broadway

Salt Lake City, UT 84111
(801) 322-2002

(801) 322-2003 (fax)
rip@psplawyers.com

‘For Respondent Mowrey
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UNITED STATES OF AMERICA

BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, L.L.C.,
A.G. WATERHOUSE, L.L.C.,
KLEIN-BECKER USA., L.L.C.,
NUTRASPORT, L.L.C.
SOVAGE DERMALOGIC LABORATORIES, LL.C.,
dba BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, L.L.C,, ,
BASIC RESEARCH, A.G. WATERHOUSE,
BAN, L.L.C,,
dba KLEIN, BECKER, USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,
DENNIS GAY,
DANIEL B. MOWREY,
dba AMERICAN PHYTOTHERAPY RESEARCH
LABORATORY, and
MITCHELL K. FRIEDLANDER,

Respondents.

DOCKET NO. 9318

RESPONDENT DENNIS GAY’S FIRST SET OF REQUESTS FOR ADMISSIONS

Respondent Dennis Gay, by and through his undersigned counsel and pursuant to 16 CFR

§3.32, hereby requests that the Federal Trade Commission respond to the following Requests for

Admissions.

DEFINITIONS

Notwithstanding any definition below, each word, term, or phrase used in these Requests is

intended to have the broadest meaning permitted under the Federal Trade Commission’s Rules of

Practice.



1. “FTC,” “you,” and “your” shall mean the Federal Trade Commission, its employees,
agents, attor.neys, consultants, representatives, officers, and all other persons acting or purporting to
act on its behalf.

2. “Complaint” shall mean the administrative complaint issued by the Federal Trade

Commission and any amendments to that Complaint, in the above-captioned matter.

3. “Respondents” shall mean all Respondents, unless otherwise stated.
4. “Mr. Gay” shall mean Respondent Dennis Gay.
5. “Corporate Respondents™ shall mean the following Respondents: Basic Research,

LLC, A.G., Waterhouse, LLC, Klein-Becker, USA, LIC, Nutrasport, ILC, Sovage Dermalogic
Laboratories, LLC, and BAN, LLC, both individually and collectively as defined in the Complaint,
including all of their operations under any trade names.

6. “Advertising Guide” means the FTC’s publication titled “Dietary Supplements: An
Advertising Guide for the Industry. |

7. The phrase “professionals in the relevant area” refers to the phrase “professionals in
the relevant area” which appears on page 9 of the FTC’s Advertising Guide.

- 8. “Topical Fat Reduction Study” shall mean the article “Topical Fat Reduction” by
Frank L. Greenway, George A. Bray, and David Heber whicﬁ appeared in the joumal Obesity
Research in 1995.

9. “Regional Fat Loss Study” shall mean “Regional fat loss from the thigh in obese
women after Adrennergic Modulation,” by Dr. Frank L. Greenway and Dr. George A. Bray, which

appeared in the journal Clinical Therapeutics, Vol. 9, No. 6, 1987.



10. “GREENWAY/BRAY/HEBER PUBLISHED STUDIES” shall mean the “Topical
Fat Reduction Study” énd “Regional Fat Loss Study.”

11. “First Fiber Study” shall mean “Effect of glucomannan on obese patients: a clinical
study” which appeared in the International Journal of Obesity (1984) and was authored by David E.
Walsh, Vazgen Yaghoubian, and Ali Behforooz.

12.  “Second Fiber Study” shall mean “Usefulness of higﬁly purified extract of
Proteinophallus rivieri fibers in childhood obesity,” by Livieri C., Novazi F., and Lorini R., ‘wbich
appeared in the journal Ped. Med. Chir. in 1992.

13. “Ephedrihe Study” shall mean “Comparison of Ephedrine/Caffeine Combination and
Dexfenfluramine in the Treatment of Obesity. A Double-Blind Multi-Centre Trial in General
Practice,” which appeared in theInternational Journal of Obesity (1994) 18, 99 - 103 by Leif Breum,
et al.

14.  The “Garvey case” shall mean Federal Trade Commission v. Garvey, 383 F.3d 891
(9th Cir. 2004).

15.  “Garvey” shall mean Steven Patrick Garvey, one of the Defendants-Appellees in the
Garvey case.

INSTRUCTIONS

The Requests for Admissions (“Requests™), as separately set forth below, shall be admitted
unless, within ten (10) days after service of these Requests, a swormn written answer or objection
addressed to the Requests is served upon Mr. Gay and filed with the Secretary. - Answers shall

specifically deny the Request or set forth in detail the reasons why the Request cannot truthfully be -



admitted or denied. A denial shall fairly meet the substance of the Request, and when good faith
requires that party to qualify its answer or deny only a part of the Request, so much of it as is true
shall be specified, and the remainder shall be qualified or denied. Lack of information or knowledge
shall not be given as a reason for faiﬁire to admit or deny unless a reasonable inquiry that the
information known to or readily obtainable is insufficient to enable an admission or denial. If it is
believed that a Request presents a genuineissue for trial, the Request maynot, on that ground alone,
be objected to; the Request may either be denied, or the reasons why the Request cannot be admitted
or denied set forth.

REQUESTS FOR ADMISSIONS

1. Admit that the advertisements for Dermalin-A Pg, Cutting Gel, and Tummy Flattening
Gel referenced in the Complaint contain caveats (the “Caveats™) representing that exercise or a
decrease in caloric intake is essential in order to achieve any reduction in fat.

2. Admit that the Caveats would be material to a reasonable purchaser of Dermalin-
APg, Cutting Gel, and Tummy Flattening Gel.

3. ~Admit that, taken as a whole, and considering the Caveats, the advertisements for
Deﬁnalin—APg, Cutting Gel, and Tummy Flattening Gel referenced in the Cc;mp'laint do not claim
that these produéts by themselves cause rapid and visibly obvious fat loss to the areas of the body
to which they are applied. |

4. Admit that, Dr. Greenway, Dr. Bray, and Dr. Heber all are “professionals in the
relevant area” of weight loss and fat reduction using topical aminophylline compounds.

5. Admit that' Dennis Gay could reasonably rely on representations made in the

GREENWAY/BRAY/HEBER PUBLISHED STUDIES.



6. Admit that the GREENWAY/BRAY/HEBER PUBLISHED STUDIES provide a
reasonable basis to substantiate a representation that when aminophylline is applied in the manner
described in the GREENWAY/BRAY/HEBER PUBLISHED STUDIES, it causes a rapid fat, and
visibly obvious loss in women’é thighs.

7. Admit that the Topical Fat Reduction Study involved a series of clinical trials using
‘one thigh as a double-blind control.

8. Admit that the five subjects treated with aminophylline in the third clinical trial in
the Topical Fat Reduction Study all lost WBight and lost on average 1.5 centimeters more girth on_
the treated thigh than on the control thigh.

9. Admit that the average loss of girth in the third clinical trial in the Topical Fat
Reduction Study would be visible to the naked eye.

10. Admit that the fourth clinical trial in the Topical Fat Reduction Study was double
blinded, coﬁnter balanced, and a clinical study.

11.  Admit the subjects in the fourth clinical trial in the Topical Fat Reduction Study lost '
more girth in the thigh treated with aminophyll'me than the control thigh.

12. Admit that the average loss of girth in the fourth clinical trial in the Topical Fat
Reduction Study would be visible to the naked eye.

13.  Admit that the weight of the subjects in the fourth clinical trial in the Topical Fat
Reduction Study declined by an average of 3.3‘ki10'gr’ams. | |

14.  Admitthat the fifth clinical trial in the Topical Fat Reduction Study tested the efficacy

of a 2% concentration of aminophylline.



15.  Admit that the subjects in the fifth clinical trial in the Topical Fat Reduction Study
were placed on no specific diet. |

16.  Admit that the fifth clinical trial in the Topical Fat Reduction Study was double
blinded and conducted in a counter-balanced fashion. |

17.  Admit that 10 of the 11 subjects who completed the fifth clinical trial in the Topical
Fat Reduction Study lost more girth on the thigh treated with aminophylline than on the controlled
thigh.

18.  Admit that the average loss of girth reported in the fifth clinical trial in the Topical
Fat Reduction Study would be visible to the naked eye.

19.  Admit that the fifth clinical trial in the Topical Fat Reduction Study Was a “clinical
study” or “clinical trial.”

20. Admit that the subjects in the sixth clinical trial in the Topical Fat Reduction Study
were treated with 0.5% aminophylline.

21. - Admit that the sixth clinical trial in the Topical Fat Reduction Study included six
women who had one thigh treated with aminophylline and the other thigh treated with a control in
a double-blind fashion.

22.  Admitthat the Topical F at Reduction Study represents that the sixth clinical trial was
a “clinical trial.”

23.  Admitthat in the sixth clinical trial inthe Topical Fat Reduction Studyall 12 subjects
lost more girth on the treated thigh than on the control thigh at the end of the five week stﬁdy.

24.  Admit that the average loss of girth reported in the sixth clinical trial in the Topical

Fat Reduction Study would be visible fo the naked eye.



25.  Admit that, in the concluding statement in the Topical Fat Reduction study, the
authors reported “now there is an effective method to achieve local fat reduction topically.”

26.  Admit that the authors of the Regional Fat Loss Study were medical doctors.

27.  Admitthatall the trials in the Regional Fat Loss Study involved women subjects who
were more than 20% above their desirable body weight.

| 28.  Admit that all the trials in the Regional Fat Loss Study employed a double-blind
design.

29.  Admit that all the trials in the Regional Fat Loss Study were clinical tnals.

30.  Admit that in one of the t_rials in the Regional Fat Loss Study, aminopylline was
applied to human subjects. |

31.  Admit that the Regional Fat Loss Study represented that all subjects who completed
four weeks of treatment with aminophylline lost weight. |

32.  Admit that the Regional Fat Loss Study representéd that all ﬁve subjects who
completed the four weeks of treatment with aminophylline lost a mean of 1.5 centimeters more girth
ina thigh treated with aminophylline as compared to the subject’s control thigh.

33.  Admit that the Regional Fat Loss Study concluded that all the clinical studies
described therein, including the study involving aminophylline, demonstrate that local fat can be
reduced with topical treatments both safely and effectively. |

34.  Admitthatthe the Regional Fat Loss Studyrepresented that thigh fat ismore difficult
to mobilize’ than abdominal fat.

35.  Admit that the First Fiber Study was an eight-week, double-blind clinical study.



36.  Admit that the First Fiber Stﬁdy’s objective was to determine the effect of
gluconomman as a weight reduction aid in obese patients.

37.  Admit that the First Fiber Study involved 20 obese subjects.

38.  Admit that the subjects in the First Fiber Study lost an average of 5.5 Ibs. at the end
qf eight weeks.

39. Admit that the Second Fiber Study was a clinical study involving children.

40.  Admit that the Secoﬁd Fiber Study réported that the 23 children who had regularly
taken the P. Rivieri capsules showed a drop in “excess body weight” from 51% to 41%.

41.  Admit that the Ephedrine Study was a double-blind clinical study.

42.  Admit that fhe subjects in the Ephedrine Study lost an average of 8.3 kilograms.

43. Adﬁit that one subgroup of subjects in the Ephedrine Study, consisting of
significantly obese subjects, lost an average of 9 kilograms.

44, Admit that in the context of substantiation claimé in cases involving nutraceutical
weight loss products, the FTC has not published or otherwise publicly identified any specific,
objective threshold level of science against which the reasonableness of one’s reliance may be
measured. |

45.  With respect to the repeated assertions by the FTC in the instant Complaint that
Respondents “did not possess and rely upon a reasonable basis that sub;tantiated the
representations,” admit that the FTC has not published or otherwise publicly identified any
guidelines or standards that describe, define or even discuss the objective threshold science necessary

for one’s reliance to be “reasonable” in cases involving nutraceutical weight loss products.



46.  Admit that the FTC has not adppted, published or otherwise publicly identified any
objective standard‘ to which a developer, manufacturer, marketer or seller contemplating
substantiation claims in the context of nutraceutical weight loss products can look for guidance
concerning the threshold level of science thatmust be satisfied in order for itsreliance thereon to be
“reasonable,” as that terms is used by the FTC in its Complaint in this case.

47.  Admit that there exists no objective FTC standard to which a developer,
manufaéturer, marketer or seller contemplating substantiation claims in the context of nutraceutical
weight loss products can look for guidance concerning the threshold level of science that must be
satisfied in order for its reliance thereo;:l to be “reasonable,” as that tem is used by the FTC in its
Complaint in this case.

48.  Admit that there exists no objective FTC standard against which a judge and/or jury
may measure whether a developer, maﬁufacturer, marketer or seller that has made substantiation
claims in the context of nutraceutical weight loss products satisfied the threshold level of science
necess:iry for its reliance thereon to be “reasonable,” bas that term is used by the FTC in its Complamt
in this case. |

49.  Admitthat the amount of substantiation for the Advertisements equals or exceeds the
" amount of substantiation deemed adequate in the Garvey case.

50.  Admit that Garvey relied partly upon booklets (“Booklets™) produced by the
manufacturer of “Fat Trapper” and “Exercise in A Bottle” to substantiate the representations he made

in the advertisements that were the subject of the Garvey case.



51. . Admit that the Garvey case noted that the booklet for “Exercise in A Bottle” pointed
to findings that the active ingredient (pyruvate) of “Exercise in A Bottle” reduced fat accumulation
in rats and pigs. |

52.  Admitthat Garveycasenoted that the boqklet for “Fat Trapper” did not even mention
the active ingredient of Fat Trapper (chitosan).

53.  Admitthataperson’s reliance on the Topical FatR eduction Study, Regional Fat Loss
Study, GREEWAY/BIiAY/HEBER PUBLISHED STUDIES, First Fiber Study, Second Fiber Study,
or the Ephedrine Study as substantiation for the Advertisements would be at least as reasonable as
Garvéy’s reliance on the Booklets as substantiation for the advertisements that were the subj eét of
the Garvey case.

54.  Admit that if it desired to do so, the FTC is capable of adopting and publishing,
through its rule making, policy decisions or otherwise, objective standard concerning the level,
degree, quality or quantity of proof necessary for a test, analysis, research, study or other evidence
to qualify as “competent and reliable scientific evidence,” as that term is used by the FTC in the
instant Complaint.

DATED this 29" day of October, 2004.

BURBIDGE & MITCHELL

\s\ '
Andrew J. Dymek

PAKWisnerWndy\Basic Roscardh Pldg'\Gay Reguests for Admisions.wpd
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was provided to the following
parties on the 29" day of October, 2004 as follows:

¢)) One (1) copy viae-mail to Commission Complaint Counsel, Laureen Kapin, Joshua
S.Millard, and Laura Schneider, all care of Ikapin@ftc.gov, jmillard@ftc.gov, rrichardson@fic.gov,
and Ischneider@ftc.gov with one (1) paper courtesy copy via U.S. Postal Service to Laureen Kapin,
Bureau of Consumer Protection, Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania
Avenue, N.W., Washington, D.C. 20580;

2) One (1) copy via United States Postal Service to Stephen Nagin, Esq. Nagin Gallop
& Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33131.

3 One (1) copy via United States Postal Service to Ronald F. Price, Peters Scofield
Price, 310 Broadway Centre, 111 East Broadway, Salt Lake City, UT 84111, counsel for Dr.
Mowrey.

€} One (1) copy via United States Postal Service to Jeffrey D. Feldman
FELDMANGALE, P.A., Miami Center — 19" Floor 201 S. Biscayne Blvd., Miami, Florida 33131,
Counsel for Respondents, A.G. Waterhouse, L.L.C., Klein-Becker, L.L.C. Nutrasport, L.L.C.,
Sovage, Dermalogic Laboratories, L.L.C., and BAN, L.L.C.

_ One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742 West
Harold Gatty Drive, Salt Lake City, Utah 84111, pro se

\s\
Kathy Wisner
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~ UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of |

BASIC RESEARCH, L.L.C,
A.G. WATERHOUSE, LL.C.,"
KLEIN-BECKER USA, L.L.C.,
NUTRASPORT, L.L.C.,
SOVAGE DERMALOGIC LABORATORIES, L. L C.,
d/b/a BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, L.L.c.,
BASIC RESEARCH, A.G. WATERHOUSE,
BAN, L.L.C,
d/b/a KLEIN-BECKER USA, NUTRA SPORT and
SOVAGE DERMALOGIC LAB ORATORIES
DENNIS GAY, ,
'DANIEL B. MOWREY,
* d/b/a AMERICAN PHYTOTHERAPY RESEARCH
. 'LABORATORY, and
MITCHELL K. FRIEDLANDER

DOCKET NO. 9318

' Respondents.
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-RESPONDENT DANIEL B. MOWREY'’S FIRST REQUEST FOR ADMISSIONS
Respondent Daniel B Mowrey, through his undersigned counsel and pursuant to 16 CFR
§3.32 hereby requests that the Federal Trade Commission admit the foilowing within fifteen (15)
days of service hereof.

DEFINITIONS

Notwithstanding any definition below, each word, term, or phrase used in these
Interrogatoriés is intendéd to have the broadest meaning permitted under the Federal Trade
_ Commission’s Rule of Practice.

1. “FTC,” “you,” and “your” shall mean .the Federal Trade CommisSion, its



employees, agents, attorneys, eonsultants, representatives, officers, and all other persons acting
or purporting to act on its behalf. |

2. “Complaint” sliall mean the administrative complaint issued by the Federal Trade
Commission and any amendments to that Complaint, in the above-.captioned matter.

3. “Respondents™ shall mean all Respondents, unless otherwise stated.

4 "D MOWGY” shall mean Respondent Daniel B. Mowrey. |

5. “Cofporete Respondents” shall meen the follovsdng Respondellts: Basic Research,
LLC, A.G. Waterhouse LLC Klein-Becker, usa, LLC, Nutrasport, LLC, Sévage Dermalogic
Laboratones LLC and BAN, LLC, both individually and collec‘uvely as deﬁned in the
Complaint, mcludmg all of their operations under any trade names. ¢

6. “Advertising Guide” means the FTC’s publication titled “Dletary Supplements
An Advertlsmg Gulde for the. Industry »

7. The phrase “expertise of ,professienals in ‘dle relevant area” refers: to the phras,e
“exnertise of professionals in the relevant area” which appears on page 9 of the FTCs
. Advertisjng Guide. | |

INSTRUCTIONS

The Requests for .Admission's, as separately set forth bel‘o.w,.‘shall be adxnitted' unless,
within fifteen (15) dayé aften eewice, a sworn written answer or obj'_ection addressed to the
Requests. is served upon Dr. Mowrey and filed with the Secretary. Answers shalfspeciﬁcally
deny the Request or set forth in detail the reasons why the Request cannot truthfully be admitted
or denied. A denial shall fairly meet the substance of the Request, and when good faith reqnifes. ,
| ﬂiat a party qualify its answer eir_deny only a part of the Request, so much of it as is true shall be .

speciﬁed, and the remainder shall be qualified or denied. Lack of information or knowledge
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shall not be given as a reason for failure to admit or deny unless a reasonable inquiry that the
in;fofmation known to or readily obtginable ‘in insufficient to enable an admission or denial. Ifit
is believed that a Request presénts a genuine issue for trial, the Requesf: may not, on that ground
alone, be objected to; the Request may either be denied, or the reasons why the Reciuest cannot

be admitted or denied sé’n forth.

REQUESTS FOR ADMISSIONS

1 Admit: ﬂ1at, with respect to the phrqse “expertise of professionals in the relevant
. area” which appearé in the Advertising Guide, and as that phrase is applied to cases involving
nutraceutical weight loss products, the FTC has not establis‘iled any specific threshold level of
‘expertise, credentials, experience or background a person must possess in order to be qualified as
a “p_rofessional in the relevant area.” | |
2. Admit that, with réspect to the phrase “expert,ise of professionals in the relevant
area” which appears 111 the Advertising Guide, and as thai phrase is applied to cases involving
nutraceutical weight 10;55 products, the FTC has not pﬁbﬁsﬁed or otherwise pﬁblicl‘y ident‘iﬁed
any specific threshold levél of expertise, credentials, experiénce or background a person must
possess in order to be qualified as-a “professional in the relevant area.”
3 Admit that, with respect to the phrase “expertise of professionals in the relevant
- area” which appears in the Advertising Guide, and as that phrase is applie‘d to cas;as involving
_nhutraceutical weight loss products, the FTC has not published any specific -guideliries which
describe, identify or set forth tﬁe level of expertise, credentials, experience or background a
person must possess in order to be qualified as a “professional in the relevant area.”

4. Admit that, with respect to the phrase “expertise of professionals in the relevant

3
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aréa” which appea,rsin the Advertising Guide, and as that phrase is applied to this case, the FTC
has not. establishéd any speciﬁ@ ﬂnesﬁold level of expertise, credentials, experience or
background a per_sop"must posfséss in order to be quéliﬁed as a “professional in the relevant
area,” | '.

5 Admit that, with respect to the phrase ‘,‘.experti'se of pr‘ofessibnals in the reievant
aréa” which appears in the Advertising Guide, anci as ffhat phtase is applied to this case, the FTC
has not pﬁblished ‘or otherwise 'pubiicly identified any specific threshold level of expertise,
credenﬁals., -experienée or background a person must possesé in order to be vqualif‘led as a
“professional in the relevant area.”

6. Admit that, with ‘;,eSpebt to the phrase “expertise of proféssionals in the relevant
area” which appears in the Advertising Guide, and as that phrase is applied to this case, the FTC
haé_ nét published any spéciﬁc guidelines which describe, identify or set forth tﬁe level of -
expertise, credentials, experience or background a person must possess in order to be qﬁa]iﬁed as
a “professional.in the.relevant area.” |

7. Adm1t that; with respect to the phrase “expertisé of professionals in the relevant
area” which appears in the Advertis,ing.Guide, and as that phrase is applied to this case, Dr.
‘Mowrey is a “professional in fhe relevant area.” |

8. Admit that Dr.‘ MoWwrey is qualified to determine whether a scientiﬁc study is
competent and reliable écieptiﬁc evidence. | |

9. Admit that the FTC has not defined the phrase “expertise of professionals in the
relevant area,” as that plirase 1s applied to cases involving nutraceutical weight loss pro&ucts, as.

requiring that a person possess any specific level of expertise, credentials, experience or

4
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background :in order to be qualified as a “professional in til& ‘r_elevéﬁt area.” .

10. Admit that the FTC has not defined the phrase “expertise of professionﬂs in the
relevant area,” as that phrase is appliéd to this case, as requiring that a person pdssess anyA
| specific level of expertise, credentials, experience or background in order to be qualiﬁed as a
‘ “professiondl in the ‘rel_e.vantbarea.” |

11. | Admit that tf;e FTC must defer to the opinions of .“professionals in the relevant °
. area” in ordér for the FTC to determine whether a scientific study constit.utes. competent and
. reliable s‘c_ientiﬁ‘c evidence upon which a company can base product efficacy claimé.

12.  Admit that a person who ié not a medical doctor can be a “pfofessioﬁal in the
relevant area,” as that phrase is ﬁsed in the FTC’s Advertising Guide, for purposes of
- determining whether a scientific study is competent and reliable scientific evidence.

13. Admit that a peréon who holds dPh’.D. in psychology cén be a “professioﬁal in.
the relevant area,” as that phrase is ﬁsed in the FTC’s Advertising Guide, for purposes of
determining Whether a scientific study is.compet,ent and reliable spién’ciﬁc evidence. . |

14.  Admit that Dr: Mowrey did not disseminate any of fhe advertisements referen,ced.'
in the Complaint. | |

15. Admit that‘ Dr. Mowrey did not cause of the advertisements referenced in the
Co;nplah;t to be disseminated. | )‘ |

| ‘16. Admit that Dr. MoWrey did not control any of the Corporate Re‘spohdents at the
time the adveﬁisements referenced in ;rhe Complaint Wére disseminated. |

17.  Admit that Dr. Mowrey did not have ﬂ;\e authority to control any of fhe Co@orate

Respondents at the time the advertisements referenced in the Complaint were disseminated.
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18. Admit that a scientific study can constitute | competent and reliable scientiﬁc
evidence eve.n if the study contains‘ errofs or mistakes, or i’s othgrwise not a “perfect” study;

19!' Admit that the FTC has not. published or. otherwise disseminated any specific
guidelines and/or ryles as to how many persons must participate ina scieﬁﬁﬁc s.tudy in order for

the study to constitute competent and reliable scientific evidence upon which a company can

base _pr_oduct-efﬁcacy claims for éneutaceutical weight loss product.

20.  Admit that a scientific study which has 6 subjects can constitute competent and

_ reliable scientific evidence upon which a company can base product efficacy claims fot a '

nutraceutical weight loss pfoduct.

21..  Admit that a scientific study Wh,ich has 10 subjepts can constitute competent and

reliable scientific evidence upon which a company can base product efficacy claims for a
nutraceutical weight ioés product.

22. Adniit t'halt a scientific study Whi¢11 has 16 subjects can constitute compefent and
reliable SCien;tiﬁc évidence. upon which a company can base product efficacy claims for a
nuﬁaceutical weight loss product.

23.  Admit that # scientific étudy which has 18 subjects can cdnsﬁtute compct_ent‘an_d
reliable scientific evidenpe upon which a company can base product efficacy claims for a

nutraceutical weight loss product.

24.  Admit that a scientific study which has 20 subjects can constitute competent and '

reliable scientific evidence upon which a company can base product efficacy claims for a
nutraceutical weight loss product.

25.  Admit that a scientific study which has 24 subjects can constitute competent and




Docket No. 9318

Iy
¥

reliable scientific evidence upon vw];u'ch a compﬁny can base prociuct efficacy claims for a
nutra’ceutical weight loss product,

26. Adlﬁit‘that a scientiﬁc'.smdy which has. 30 subjects can constitute competent and
| reliable scieﬁtiﬁc e_videﬁce upon which a com‘pany‘cf.né. base product efficacy claims fo_r.a
nﬁt’raceutical .Wei‘gﬁt loss prodi_lct.

27.  Admit ﬂlat a scientific study which 1:1as 53 subjects can constitut@-competcnt and
reliable scientific evit:iencé upon which a compaj;y can base product efficacy claims for a
nutraceutical weight loss prodﬁct. |

28.A ' Admit that a scientific study which has 76 subjects can constitute competent and
reliable sciehtiﬁc evidence upon which a coinpany can base pfoduct efficacy claims for a
nutraceutical 'Weigh't.IOSS p_rodué‘_c.

29.  Admit thaf é scienﬁﬁg_study whi?:h has 103 subjects can constitute competenf and -
'.réliable scientific evidence upon which.a company cén base product éfﬁcacy. claims for a
nptraceutical weight IOSS.PIOdP.‘Ct.

30.  Admit that the FTC has not‘pubiished or otherwise disseminated any specific
guidelines and/or rules as to over what léﬁgﬂl of time a scientific study must be conducted in
- order for the shidy o constimte c(')mpetent and- reliablé scientific evidence .upon’- which a
company can base product efficacy claiﬁs for -é nuiraceutical weight loss product.

31.  Admit that a scientific sjudy conducted over a period of 6 weeks can constitute
competent and reliable scientific é’videiiée upén which a comipany can base product efficacy
claims for a nutraceutical weight loss product.

32.  Admit that a scientific study conducted over a period of 8 weeks can constitute
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competent and. reliable scientific evidence upon which a company can base product efficacy
cléims fora 11utraceuticél weight loss product.

33.  Admit that a scientific study cénductpd over a period of 12 weeks can constitute

competent and reﬁabie scientific evidence upon which a company can base product efficacy

claims for a nutraceutjcal weight loss' product.

34. Adm11: that a scientific study conducted over a period of 6 months can c.onéfcitute
compétent and reliable scientiﬁc evidence upon which a cqmpaxiy can base product efﬁcétcy
claims for a nutraceutical Weigﬁt loss product. |

- Dated 6 October 2004.

Ronald F, Price R A
PETERS SCOFIELD PRICE

A PROFESSIONAL CORPORATION
340 Broadway Centre

111 East Broadway

Salt Lake City, Utah 84111
Telephone: (801) 322-2002
Facsimile: (801) 322:2003
E-mail: sfp@psplawyers.com

" Counsel for Respondent Daniel B. Mowrey
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~ CERTIFICATE OF SERVICE

. I HEREBY CE/;]FY that a n'ue and correct copy of the foregomg was pr0v1ded to the
following parties this ¢/ ' day of October, 2004 as follows: S

(1) One. (1) copy via e-ma11 attachment in Adobe® * pdf’ format to Commission
Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of
lkapin@fic.gov, imillard@ftc.gov; rrichardson@fic.gov; Ischneider@fic.gov with one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvama Avenue, N.W., Washmgton, D.C,
20580,

(2)‘ One (1) copy via.United States Postal Service to Stephen Nagm Esq., Nagm
~ Gallop & Figueredo, 3225 Av1at10n Avenue, Suite 301, Miami, Florida 33131 :

4 3) . One (1) copy via United States Postal Service to Richard Burbidge, Esq .
~ Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State
Street, Suite 920, Salt Lake City, Utah 84111 Counsel for Dennis Gay.

C)) One (1) copy via Umted States Postal _Se_rvme to Jeffrey D. Feldiman FELDMANGALE, P.A.

Miami Center - 19th Floor 201 S. Biscayne Boulevard, Miami, FL 33131, Counsel for Respondents A. G.

Waterhouse, L.L, C., Klem—Beclcer L.L, C., Nutrasport, L.L, C., Sovage, Dermalogic Laboratories, L.L.
C., and BAN, L.L. C

®) One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742
West Harold Gatty Drive, Salt Lake Clty, Utah 841117 :




UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

BASIC RESEARCH, L.L.C,

A.G. WATERHOUSE, LL.C,,

KLEIN-BECKER USA, L.L.C,,

NUTRASPORT, L.L.C,,

SOVAGE DERMALOGIC LABORATORIES, L.L.C.,
d/b/a BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, L.L.C.,
BASIC RESEARCH, A.G. WATERHOUSE

BAN, L.L.C,
d/b/a KLEIN—BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,

DENNIS GAY,

DANIEL B. MOWREY,
d/b/a AMERICAN PHYTOTHERAPY RESEARCH
LABORATORY, and

MITCHELL K. FRIEDLANDER

DOCKET NO. 9318

Respondents.

vvvvuvuvvuvuvvvvvvvvvvv

BASIC RESEARCH, LLC’S FIRST REQUEST FOR ADMISSIONS

Respondent, Basic Research, LLC, by and through its undersigned counsel and pursuant
1o 16 CFR §3.32 hereby requests that the Federal Trade Commission admit the following within
fifteen (15) days of service hereof.

DEFINITIONS

1. “Commission” or “FTC” shall mean the Federal Trade Commission, its
employees, agents, attorneys, consultants, representatives, officers, and all other persons acting

or purporting to act on its behalf.
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2. “Staff Counsel” shall mean any attoﬁey(s) employed by the Federal Trade
Commission, excluding the Commissioners, including without limitation Complaint Counsel in
the above-captioned matter. |

3. “Complaint” shall mean the administrative complaint issued by the Federal Trade
Coﬁnnission and any amendments to that Complaint, in the above-captioned matter.

4, “Challenged Products” shall mean each product referred to in the Complaint,
including: Dermalin-APg, Cutting Gel, Tummy Flattening Gel, Leptroprin, Anorex, and
Pedialean, both individually and collectively.

5. “Challenged Advertisements” shall mean the advertising, both individualljr and
co]lectii/ely, for the Challenged Products referred to in the Complaint.

6. “Challenged Claims™ shall mean the claims, both e@ress and implied, appearing
in the Challenged Advertisements and referred to in the Complaint.

7. “Respondent(s)” shall mean” all Corporate Respondents and all Individual
Rsspdndents, both individually and collectively, unless otherwise stated.

8. “Corpora.te Respondents™ shall mean the following Respondents: Basic Research,
LLC, A.G. Waterhouse, LL.C, Klein-Becker, usa, LLC, Nutrasport, LLC, Siivagé Dermalogic
Laboratories, LI.C and BAN, LLC, both individually and collectively as defined in the
Complaint, including all of th;eir operatidns under any trade names.

9. “Individual Respondents” shall mean: Respondents Dennis Gay, Daniel B.
Mowrey, and Mitchell K. Friedlander, both individually and collectively, unless otherwise stated.

10.  “Bfficacy” shall mean the ability of the product to achieve the results for which it

is advertised.
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11.  “Safety” shall mean the ability of the product to be used without risk or adverse
health consequences for the nser,
12.  “Operating Manual” means the Federal Trade Commiission Operating Manual.

INSTRUCTIONS

The Retluests for Admissions, as separately set forth below, shall be admitted vnless,
within fifteen (15) days after service, a sworn written answer or objection addressed to the
Requests is served upon Bas;ic‘ Research, LLC and filed with the Secretéry. Answers shall
specifically deny the Request or se‘t forth in detail the reasons why the Request cannot truthfully
be admitte& or denied. A denial shall fairly meet the substance of the Request, and when good
faith requires that a party qualify its answer or deny only a part of the Request, so much of it as is
true shafl be specified, and the remainder shall be qualified or deﬁied. I;ack' of information or

knowledge shall not be given as a reason for failure to admit or deny unless a reasonable inquiry

that the information known to or readily obtainable in insufficient to enable an admission or

denial. Ifit is believed that a Request presents a genuine issue for frial, the Request may not, on
that ground alone, be objécted to; the Request may either be denied, or the reasons why the
Request cannot be admitted or denied set forth.

REQUESTS FOR ADMISSIONS

1. Admit that the Federal Trade Commission has 110"c conducted any studies
regarding the Efficacy of the Challenged Products. |

2. Admit that the Federal Trade Commission has not conducted consumer surveys or
other research relating to how reasonable conmsumers would interpret or understand the

Challenged Advertisements.
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3. Admit that the Federal Trade Commission has not conducted consumer smrveys or
other research relating to what types of substantiation reasonable consumers would expect the

Respondents to possess in order to have a reasonable basis for the Challenged Claims in the

. Chal]enged Advertisements.

4. Admit that at the time the Complaint was filed, the Federai Trade Commissiou
had no' expert opinion as to what express and/or implied claims were made in the Challenged
Adverﬁs.ements.' '

5. Admit that at the time the Complaint was filed, the Federal Tra_de Commission
had no expert opinion that Respondents lacked a “reasonable basis” for the Challenged
Advertisements.

6. Admit that at the time the Complaint was filed, the Federal Trade Commission
had no expert opinion to support the allegations in paragraphs 24, 26, 32, and 41 of the
Complaint. .

7. Admit fthat the interpretation of Challenged Advertisements used to support the
filing of the Complaint was performed by Staff Counsel for the Federal Trade Commission.

8. Admit that the term “Rapid” can mean different things to different reasonable
consumers.

9. Admit that the term “Substantial” can mean different things to different
reasonable consumers.

10. Admit that at the time the Challenged Advertisements were published, the Federal
Trade Commission had no pre-screening protocol for the approval of the Challenged

Advertisements.
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11.  Admit that at the time the Challenged Advertisements were published, the Federal
Trade Commission bad 10 pre-screening protocol for determining the adequacy of the
substantiation supportiﬁg the claims made in the Challenged Advertisements.

12.  Admit that the Fedeml Trade Commission will not give advertisers definitive
answers on the adequacy of their claim substantiation before advertisements are disseminated.

13.  Admit that 16 C.F.R. §1.1 does not provide a pre—écreening protocol for
advertisers to receive approval of their advertising. .

14.  Admit that advice provided by the Federal Trade Commission under 16 C.F.R.
§1.i is not binding on the Federal Trade Commission.

15.  Admit that the Federal Trade Commission is under no obligation to issue warning
letters if it changes its position regarding advice previously provided under 16 C.F.R. §1.1.

16.  Admit that in 2000, the Federal Trade Commission received a petition to adopt a
rule for the pre-screening of dietary supplement advertisements.

17. Admit that in 2000, the Federal Trade Commission denied a petition to adopt a
rule for the pre-screening of dietary supplement advertisements.

18. = Admit that in 2000, the Federal Trade Commission denied a petition to adopt a
rule for pre-scregning of dietary suppleﬁent advertisements because it was impracticable.

19.  Admit that the Federal Trade Commission, at one time, had a pre-screening
protocol for approving advertisements prior to dissemination.

20.  Admit that the Federal Trade Commission abolished its pre—scréening protocol for
approving advertisements prior to dissemination.

21.  Admit that the Federal Tradc Commission would pre-screen Respondeﬁts’

advertisements in the event that a cease and desist order is issued against them.
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22.  Admit that the Federal Trade Commission defines, in each case, the substantiation
needed to constitute a reasonable basis for the Challenged Advertising.

23.  Admit that in the case of specific establishment claims, the only substantiation
required of the advertiser is the substantiation specifically referenced by the advertiser in the
advertisement.

24.  Admit that what constitutes a “reasonable basis™ changes from case to case.

25.  Admit that the Federal Trade Commission coordinated the filing of the Complaint
with the Congressional hearings held on June 16, 2004 before the Committee on Energy and
Commerce, Subcommittee on Oversight and Investigations, United States House of
Representatives (“the Hearings™). |

26. Admit that the Federal Trade Commission was asked by Congressional
representatives to delay filing of the Complaint until the commencement of the Hearings.

27.  Admit that J. Howard Beales III is not a medical doctor.

28.  Admit that at the Hearings J. Howard Beales III was addressed as “Dr. Beales.”

29.  Admit that at the Hearings, when addressed as “Dr. Beales,” Dr. Beales did not
correct any member of Congress that he was not a medical doctor.

30.  Admit that Dr. Wexler is not a medical doctor.

31.  Admit that the. Federal Trade Commission deems Dr, Wexler to be an expert on
child obesity. | . |

32. Admit that at the Hearings Dr. Wexler was addressed as “Dr. Wexler.”

33.  Admit that at the Hearings, when addressed as “Dr. Wexlef,” Dr. Wexler did not -

correct any member of Congress that he was not a medical doctor.
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34.  Admit that there is no Federal Trade Commission rule that prohibits a Ph.D. from
being referred to as a “doctor.” |

35.  Admit that the conclusion that Respondents did not possess or rely upon a
reasonable basis that substantiated the accused advertising is premised upon the Respondents not
having a specific type and amount of substantiation for its claims.

36.  Admit that the Federal Trade Commission’s authority is limited to determining |
Whethef the representations made in the Challenged Advertisements are in accord with the level
of substantiation Respondents possessed. |

37.  Admit that it is the Federal Trade Commission’s position that “competent and
reliable scientific evidence™ can mean diﬂ‘erenf types and amounts of evidence in different cases.

38.  Admit that the Federal Trade Commission hlas not defined “competent and
reliable scientific evidence” to require any specific kinds, types or amounts of scientific studies.

39.  Admit that the Federal Trade Commission has not defined “compefent and
reliable scientific evidence” to requﬁe any specific testing or research protocol or controls.

40.  Admit that the Federal Trade Commission’s position .is that ‘the state of the
science renders all the representations made in the Challenged Advertisements unsupported.

41,  Admit that it is the Federal Trade Commission’s position that claims about the
Safety and Efficacy of dietary supplements must be substantiated by competent aﬁd reliable
scientific evidence. A

42.  Admit that it is the Federal Trade Commissién’s position that Respondents
needed competent and reliable scientific evidence to substantiate the représentations made in the

Challenged Advertisements.
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43.  Admit that the FTC Commissioners have no formal training or expertise in
advertising interpretation.

44,  Admit that the FTC Commissioners are not given any formal fraining in
advertising interpretation prior to being commissioned. |

45.  Admit that the FTC Corhmissioners have no formal training or expertise in the
interpretation of science and/or medical studies.

46.  Admit that the FTC Commissioners are not given any formal training in the
interpretations of science and/or medical studies prior to being commissioned.

47.  Admit that the attorneys for the Federal Trade Commission are bound to follow

the procedures specifically discussed in the FTC Operating Manual.

(D C/{b —
Jeffrey D. Feldman .
Gregory L. Hillyer
Chris Demetriades
FELDMANGALE, P.A.
Miami Center — 19" Floor
201 South Biscayne Blvd.
Miami, Florida 33131
Telephone:  (305) 358-5001
Facsimile: (305) 358-3309
Counsel for Respondents Basic Research, L.L.C.,
A.G. Waterhouse, L.L.C., Klein-Becker USA,
L.L.C., Nufrasport, L.L.C., Sovage Dermalogic
Laboratories, L.L.C. and Ban, L.1.C
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CERTIFICATE OF SERVICE

T HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the
following parties this 9™ day of September, 2004 as follows;

(1) One (1) copy via e-mail attachment in Adobe” “.pdf” format to Commission
Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of
Ikapin@fic.pov, jmillard@fic.gov; rrichardson@ftc.gov; lschueider@fic.gov with one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C.,
20580; :

(2)  One (1) copy via United States Postal Service to Stephexi Nagin, Esq., Nagin
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33131.

(3) One (1) copy via Unijted States Postal Service to Richard Burbidge, Esq.,
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State
Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.

(4)  One (1) copy via United States Postal Service to Ronald F. Price, Esq., Peters
Scofield Price, A Professional Corporation, 340 Broadway Centre, 111 East Broadway, Salt
Lake City, Utah 84111, Counsel for Daniel B. Mowrey.

(5)  One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742
West Harold Gatty Drive, Salt Lake City, Utah 84111, pro se.
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BASIC RESEARCH, L.L.C, ‘
A.G. WATERHOUSE, LL.C.,
KLEIN-BECKER USA, LL.C.,
NUTRASPORT, L.L.C.,
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PRO SE RESPONDENT FRIEDLANDER’S FIRST REQUEST FOR ADMISSIONS

Respondent, Friedlander pursuant to 16 CFR §3.32, hereby requests that the Federal
Trade Commission admit the following within fifteen (15) days of service hereof.

DEFINITIONS

1. “Commission” or “FTC” shall mean the Federal Trade Commission. its
employees, agents, attorneys, consultants, representatives, officers, and all other persons acting
or purporting to act on its behalf.

2. “Staff Counsel” shall mean any attorney(s) employed by the Federal Trade
Commission, excluding the Commissioners, including without limitation Complaint Counsel in

the above-captioned matter.
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3. “Complaint™ shall mean the administrative complaint issued by the Federal Trade
Commission and any amendments to that Complaint, in the above-captibned matter.

4. “Challenged Products™ shall méan each product referred to in the Complaint
including: Dermalin-APg, Cutting Gel, Tummy Flattening Gel. Leptroprin, Anorex, and
PediaLean, both individually and collectively.

5. “Challenged Advertisements™ shall mean the advertising, both individually and
collectively, for the Challenged Products referred to in the Complaint.

6. "‘Challenged Claims” shall mean the claims, both express and implied, appearing
in the Challenged Advertisements and referred to in the Complaint.

7. | “Respondent(s)” shall mean™ all Corporate Respondents and all Individual
Respondents, both individually and collectively, unless otherwise stated.

8. “Corporate Respondents’; shall mean the following Respondents: Basic Research,
LLC, A.G. Waterhouse, LLC, Klein-Becker, usa, LLC, Nutrasport, LLC, Sgvage Dermalogic
Laboratories, LLC and BAN, LLC, both individually and collectively as defined in the
Complaint, including all of their operations under any trade names.

S. “Individual Respondents” shall mean: Respondents Dennis Gay, Daniel B.
Mowrey, and Mitchell K. Friedlander, both individually and collectively, unless otherwise stated.

10.  “Efficacy” shall mean the ability of -the product to achieve the results for which it
is advertised.

11.  “Safety” shall mean the ability of the‘prodﬁct to be used without risk or adverse
health consequences for the user.

12.  *Operating Manual” means the Federal Trade Commission Operating Manual.

[ 3]
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13.
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“Substantiation” shall mean all studies, reports, data, tests, statistics and other

materials that demonstrate the efficacy of the Challenged Products.

14.

15.

“Commissioners” shall mean Federal Trade Commissioners.

“PubMed” shall mean Pub Med Central and more specifically the web site

http://www.pubmedcentral nih.gov/ which is the US National Library of Medicine’s free digital

archive of biomedical and life sciences journal literature.

[

wn

INSTRUCTIONS

The Requests for Admissions, as separately set forth below, shall be admitted unless,
within fifteen (15) days after service, a sworn written answer or objection addressed
to the Requests is served upon Respondent Friedlander and filed with the Secretary.

Answers shall specifically deny the Request or set forth in detail the reasons why the

‘Request cannot truthfully be admitted or denied.

A denial shall fairly meet the substance of the Request, and when good faith requires

that a party qualifies its answer or deny only a part of the Request, so much of it as is

. true shall be specified, and the remainder shall be qualified or denied.

Lack of information or knowledge shall not be given as 4 reason for failure to admit
or deny unless a reasonable inquiry that the information known to or readily
obtainable in insufficient to enable an admission or denial.

If it is believed that a Request presenis a genuine i1ssue for trial, the Request may not,
on that ground alone, be objected to; the Request may either be denied, or the reasons

why the Request cannot be admitted or denied set forth.
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6. Unless otherwise specified, the time period covered by these requestsv shall not be
limited. Comprehensive responses to all requests— regardless of dates or time periods
involved — must be provided.

7.. Each  request shall operate and be  construed independently. '
Unless otherwise indicated, no paragraph limits the scope of any other paragraph.

REQUESTS FOR ADMISSIONS

1. Admit that the Federal Trade Commission will not give advertisers such as
Respondent Friedlander definitive answers on the adequacy of their claim substantiation before
~ advertisements are disseminated.

2. Admit that the Federal Trade Commission utilizes no identifiable standard in
determining that the Challenged Advertisements Respondent Friedlander is allegedly responsible
for lacked adequate substantiation.

3. Admit that 16 C.F.R. §1.1 does not provide a pre-screening p;otocol for
advertisers such as Respondent Friedlander to receive approval of their advertising.

4. Admit that FTC staff in conjunction with its consulting and teétifying experts
determine whether a scientific study constitutes reliable and scientific evidence upon which a
company can base product efficacy claims.

5. Admit that FTC staff in conjunction with its consulting and testifying experts
determine whether a scientific study constitutes reliable and scientific evidence upon which a
company can base product efficacy claims is decided on a case-by-case basis.

6. Admit that determining advertising substantiation requirements on a case-by-case
basis means that there is no set standard upon whi.ch an advertiser can rely upon with certainty.

7. Admit that Respondent Friedlander is not engaged in commerce among the several
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States or with foreign nations, or in any Territory of the United States or in the District of
Columbia, or between any such Territory and another, or between any such Territory and any
State or foreign nation, or Between the District of Columbia and any State or Territory or toreign
nation in regards to any of the challenged products. |

8. Inregards to the Compl;iint, including paragraph 9, admit the Federal Trade
Commission believes Respondent Friedlander developed products for the limited liability
corporations.

9. Inregards to the Complaint, including paragraph 9, admit that the Federal Trade
Commission has not alleged that Respondent Friedlander developed any of the challenged
products for the limited liability corporations.

10. In regards to the Complaint, including paragraph 9, admit that the Federal Trade
Commission has alleged that the limited liability corporations marketed products developed by
Respondent Friedlander.

11. In regards to the Complaint, including paragraph 9, admit that the Federal Trade
Commission has not alleged that Respondent Friedlander actually marketed any of the'
challenged products.

12. Admit that it is the Federal Trade Commission’s position that claims about the Safety
and Efficacy of dietary supplements must be substantiated by “competent and reliable scientific
evidence”.

13. Admit that the Federal Trade Commission defines, in each case, the substantiation
needed to constitute a reasonable basis for the any challenged advertising.

14. Admit that there is no objective standard delineating what the Federal Tradg .

Commission considers “competent and reliable scientific evidence™ under the Federal Trade
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Commission Act.

15. Admit that the Federal Trade Commission has not delineated what type and amount
of scientific evidence qualifies as “competent and reliable scientific evidence” under the Federal
Trade Commission Act.

16. Admit.that the Federal Trade Commission has not publiéhed an update to its Policy
Statement on Deception subsequent to October 13, 1983.

17. Admit that the Federal Trade Commission’s position is that the state of the science
renders all the representations made in the Challenged Advertisements unsupported.

18. In the instant case, admit that the FTC must defer to the opinions of “professionals in
the relevant area” in order to determine whether a scientific study constitutes competent and.
reliable scientific evidence upon which Respondents can base the Challenged Claims.

19. Admit that what constitutgs competent and reliable scientific evidence differs at
various phases of FTC prosecutorial proceedings.

20. Admit that peer reviewed studies available on the PubMed database are generally
accepted by the scientific community.

21. Admit that within the weight loss discipline, the PubMed database is an avenue for
retrieval of competent information.

22, Ad'mit that although FTC staff in conjunction with its consulting and testifying
experts determines whether a scientific study constitutes competent and reliable scientific
evidence upon which advertisers can make claims and such determination can vary during

different stages of the proceedings.
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Dated: : Respectfully submitted,

c/%/ &
Mitchell K. Friedlander
c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, Utah 84116
Telephone: (801) 414-1800
Facsimile: (801) 517-7108

Pro Se Respondent




CERTIFICATE OF SERVICE

1 hereby certify that on this 5™ day of November, 2004, I caused RESPONDENT
FRIEDLANDER'’S FIRST REQUEST FOR ADMISSIONS to be served and filed as
follows:

One (1) electronic copy via email and one (1) paper copy by first class mail to the
following persons:

¢)) Commission Complaint Counsel Laureen Kapin, Walter Gross, Joshua
Millard and Laura Schneider and Robin Richardson all care of
lkapin@fic.gov, weross@fic.gov, jmillard@fic.gov, Ischneider@ftc.gov ,
rrichardson@ftc.gov, with the paper copy via U.S. Postal Service to
Laureen Kapin, Bureau of Consumer Protection, Federal Trade
Commission, Suite NJ-2122, 600 Pennsylvania Avenue, NW.|
Washington D.C. 20580; :

(2)  snagin@negf-law.com, Stephen Nagin, Esq., Nagin Gallop & Figueredo,
3225 Aviation Avenue, Suite #301, Miami, Florida 33131-counsel for
Respondents. '

(3)  jfeldman@feldmangale com; Jeffrey D. Feldman, FELDMAN GALE,
P.A., Miami Center-19" Floor 201 S. Biscayne Boulevard, Miami,
Florida, 3313 1-co-counsel For Corporate Respondents A.G. Waterhouse,
LLC, Klein-Becker, LLC, Nutrasport, LLC, Sovage Dermalogic
Laboratories, LLC and BAN, LLC.

(4) dp@psplawyers.com, Ronald F. Price, Peters Scofield Price, 310
Broadway Centre, 111 East Broadway, Salt Lake City, Utah 84111-
counsel for individual Dr. Daniel Mowrey.

(5) rburbidge@burbidgeandmitchell.com, Richard Burbidge, Burbidge &
: Mitchell, 215 South State Street, Suite #920, Salt Lake City, UT 84111-
counsel for individual Dennis Gay. '
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Mitchell K. Friedlander

¢/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, Utah 84116
Telephone: (801) 414-1800
Facsimile: (801) 517-7108

Pro Se Respondent



