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INTRODUCTION

Complaint Counsel respectfully submit this consolidated Opposition to Respondents

Motion for Order to Show Cause Why Complaint Counsel Should Not Be Held in Contempt and

their Motion for Leave to Take Discovery. Respondents Motionfor Order to Show Cause relies

on gross assumptions, strident invective, material omissions of fact, and flawed legal argument.

Their Motion for Leave to Take Discovery employs the preceding Motion as a springboard

proposing an unecessar and unwaranted inquisition of the Commission staffthat would divert

the paries from the real issues in this matter. Respondents ' effort to turn the inadvertent posting

of Complaint Counsel' s exhibits to their own strategic advantage should be repudiated. The

relief that Respondents seek in their Motions is wholly without merit, and should be denied.

Statement of Facts

The Facts Surrounding this Dispute

The present dispute arises from the unintended posting of certain documents on the

FTC's website , and the factual circumstances surrounding the posting. The documents posted on

the website consisted of evidence submitted as exhibits to Complaint Counsel' Motion for

Partial Summary Decision including documents that Respondents had previously designated as

confidential" or "restricted confidential , attorney eyes only," without ever moving for in camera

treatment of those documents. The factual circumstances surrounding ,the posting of these

designated non-public documents are recounted in the Declarations appended to Complaint

Counsel' Supplemental Response to Respondents ' Emergency Motion filed Februar 25 2005.

Briefly summarized , Complaint Counsel filed and served, via email and other means , exhibits

marked as SUBJECT TO PROTECTIVE ORDER" that were not intended for



posting on the FTC' s website. Despite marking the documents as such, and taking other

precautions, fifteen days later, Complaint Counsel's emailing of these materials regrettably

culminated in the posting ofthe exhibits for several days. Once we discovered the posting, we

acted immediately to request the removal of designated non-public documents and to preserve

the record.

Respondents have not identified any material dispute concerning the facts. 1 Nor have

they adduced additional evidence relating to the posting of our Motion exhibits in the form of

declarations relating to their own acts or omissions.

We have previously stated, and we reiterate, that we deeply regret that this.incident

occurred. Notwithstanding Respondents ' accusations to the contrar, we are not attempting to

shift to the Respondents accountability for our conduct. Respondents ' conduct , however, is

relevant to the extent of injury and the propriety of the requested relief, and accordingly is

pertinent to their pending Motions as explained below.

Respondents ' effort to turn the posting of Complaint Counsel' s exhibits to their own

strategic advantage, to avoid defending the merits of this matter, should be repudiated.

The Protective Order

The Court' Protective Order in this matter "governs the disclosure of information

Respondents contended in their Motion for Leave to Take Discovery that discovery is
necessar "to resolve factual disputes " see Resp ' Mot. for Leave to Conduct Discovery at 5
(Mar. 8 2005) (hereinafter "Resp ' Disc. Mot." ), but they failed to identify any factual dispute
in their Motion. Elsewhere, Respondents clarified that they seek "evidence to ascertain the
truthfulness" of Complaint Counsel' s sworn statements (id. at 8) evidence that might give
rise to a factual dispute, where none presently exists. Moreover, Respondents ' statements
contravene the presumption of good faith that attaches to governent affdavits such as those
submitted by Complaint Counsel. See infra pages 21- , 69-70.



during the course of discovery." Protective Order at 1 0 11. By its express terms, it "does not

constitute an in camera order as provided in Section 3.45 of the Commission s Rules of Practice

16 C.F.R 9 3.45. Id. The Protective Order states that any party may request in camera

treatment as follows:

An application for in camera treatment must meet the standards set forth in 16
R 9 3.45 and explained in In re Dura Lube Corp. 1999 FTC LEXIS 255

(Dec. 23 , 1999) and In re Hoechst Marion Roussel, Inc. 2000 FTC LEXIS 157

(Nov. 22 , 2000) and 2000 FTC LEXIS 138 (Sept. 19, 2000) and must be
supported by a declaration or affidavit by a person qualified to explain the natue
ofthe documents.

Protective Order at 10 12. This provision parallels a provision in the Court' Scheduling

Order. See Scheduling Order at 6 16 (Aug. 11 2004) (referrng to "strict standards" under law

for in camera treatment).

The Protective Order established two categories of document designations

, "

confidential"

and "restric.ted confidential, attorney eyes only," for use by the paries as notations on documents

disclosed in discovery. Id. at 4 2(a); id. at 5 2(b). The first category, "confidential " requires

(and thereafter must reflect) a good faith representation by the attorney affxing the notation that

the noted document constitutes or contains "confidential discovery material id. at 4 2(a),

which "shall include non-public commercial information, the disclosure of which . . . would

cause substantial commercial har or personal embarrassment to the disclosing par. !d. at 3

20. Under the Order the second category, "restricted confidential, attorney eyes only," applies

to "a limited number of documents that contain highly sensitive commercial information. Id. 

2(b). As this designation also employs the "confidential" designation, it also reflects, and

requires , a good faith designation by counsel. The Order states:



It is anticipated that documents to be designated Restrcted Confidential, Attorney
Eyes Only may include certain marketing plans , sales forecasts, revenue and profit
data, business plans, distrbution arangements and agreements, the financial
terms of contracts, operating plans, pricing and cost data, price terms, analyses of
pricing or competition information, and limited proprietar personnel information;
and that this particularly restrictive designation is to be utilized for a limited
number of documents.

Id. (emphasis added). The Protective Order fuer requires that documents designated as 

restrcted confidential" bear "such legend on each page of the document." Id. (emphasis added).

Respondents Made Widespread Confidentiality Designations
and Have Not Moved for an In Camera Order

Notwithstanding the above provisions, Respondents designated as "confidential" or

restricted confidential, attorney eyes only," quite literally tens of thousands of pages produced to

Complaint Counsel in response to document requests.2 Respondents produced an approximate

total of 55 246 pages of documents in discovery. According to our review of these documents, an

astoundingfifty-three thousand, eight hundred andfive (53 805) pages of documents were marked

by Corporate Respondents as "RESTRICTED , CONFIDENTIA - FTC DOCKET NO. 9318.

Approximately752 pages of documents were marked as "confidential " leaving a mere 689 pages

not subject to any claim of confidentiality under the Protective Order. All told, Respondents

designated approximately 97.39% of their document production as "restricted confidential" and

The paries are continuing to negotiate disputes related to Respondents ' responses to

Complaint Counsel' s discovery requests.

The above numbers are approximate only because Respondents submitted some
documents (formerly-undisclosed attachments to emails) with the same Bates numbers as
previously-disclosed documents (the emails themselves), simply adding a suffix, in the form of
an alphabetical letter, to the previous Bates number. We have excluded these documents from
the calculations above due to the difficulty in counting these non-consecutively numbered
documents by hand. All of these documents were marked as "restricted confidential."



an additional 1.36% or "confidential " meanng that Corporate Respondents designated 98.75%

of their document production as subject to the Protective Order. These documents included

published studies that Respondents cited in their advertisements and many other documents

facially not worthy of such designations.

Despite their widespread use (and in our view, abuse) of the "confidential" and "restrcted

confidential, attorney eyes only" designations, Respondents have never moved in this matter for 

camera treatment of documents , including the documents submitted as evidence in connection

with Complaint Counsel's Motion for Partial Summary Decision or their own motions for parial

summar decision. Respondents have submitted several "notices" of in camera treatment for

selected documents , but these "notices" are not actual applications for in camera treatment and do

not meet the standards set forth in the Court' Orders and RULE OF PRACTICE 3.45(b). There has

been no judicial determination, informed by motions subjected to the adversar process, that any

of the tens of thousands of documents designated by Respondents as "confidential" or "restricted

confidential" are actually confidential materials or are entitled to in camera treatment.

Respondents ' Pending Motions and Response to Order to Show Cause

Well after the close of business on March 8 , 2005 4 Respondents served the pending

Motion for Order to Show Cause Why Complaint Counsel Should Not Be Held in Contempt and

Motion for Leave to Take Discovery Regarding Complaint Counsel's Violation of the Protective

Order on Complaint Counsel. On the following day, this Court entered an Order for Respondents

to Show Cause observing that

, "

(iJn reviewing the exhibits identified by Complaint Counsel

Respondents ' late service ofthe pending Motions resuIted in an effective service date of
March 9 2005. Today, March 21 2005 , is the resulting response date, as the tenth day following
the service of Respondents ' Motions fell on a Saturday. See RULE 4.3.



which were posted and which were marked ' Subject to Protective Order ' it is clear that

confidential material was not disclosed in many of the exhibits." Order at 2 (Mar. 9 2005).

This Court directed Respondents to identify "what specific information was posted on the

Commission s website that was , in fact, confidential information, the disclosure of which would

resuIt in a clearly defined, serious injur to Respondents " supported by sworn statements. !d.

Respondents served Complaint Counsel with their Response to Order to Show Cause after the

close of business on March 15 2005. ' In this Response Respondents defended their

confidential" or "restricted confidential" designations of documents in five exhibits to our

Motion for Partial Summary Decision and one exhibit to our December Motion to Compel. See

Resp ' Resp. to Order to Show Cause at 4 8 (marked Mar. 15 2005). By identifyng only those

six exhibits pursuant to the Court' Order instructing them to show cause what specific

information posted on the website was confidential information, the disclosure of which would

resuIt in a clearly defined, serious injury to Respondents, Respondents now have identified the

universe of documents at issue in the instant Motion and Complaint Counsel will address each of

those documents below. We do not need to address the other exhibits Respondents point to in

their Motions but did not identify pursuant to the Court' s March 9th Order to Show Cause.

Additional Submission Not Previously Identifed By Respondents

In their Response Respondents also identified one additional submission, marked

SUBJECT TO PROTECTIVE ORDER" by Complaint Counsel , that appeared on the FTC's

website. This submission was our Motion to Compel Production of Documentary Materials and

Answers to Interrogatories filed on December 6 , 2004. As with the Motion for Partial Summary

Decision Complaint Counsel sent a public version and a non-public version of this submission in



an email addressed both to Respondents ' counsel and to the Office of the Secretar, without

objection or comment from them. See Compl. Counsel' s Supp. Resp. , Attach. B (Millard Decl.)

at I8 13. After the Office ofthe Secretar had asked Respondents to review the online docket for

designated non-public information, see id. Attach. C (Dolan Decl.) at ~ 4, 10 , and at the time of

the Cour' s recent Order more than four months after the fiing ofthe Motion to Compel

Respondents still had not brought this posting to our attention or that of the Court. Respondents

pending Motions do not cite the posting as grounds for relier,

DISCUSSION AND LEGAL ARGUMENT

Respondents have wielded the Protective Order in this matter as a shield and sword.

Under the cover of the Court' Order Respondents have improperly designated mountains of

documents as "confidential" or "restrcted confidential " casting an unwaranted shadow of

secrecy over these proceedings as well as the widely-known facts concerning the formulation

promotion, and sale of the challenged products. Throughout these proceedings, Complaint

Counsel have expressed frstration with Respondents ' widespread designation of materials as

confidential" or "restrcted confidential " but we have elected to focus on the merits of this

matter rather than pursue ancilar issues that would have been more properly addressed if

Respondents had ever properly sought in camera treatment. Despite our frstration, we have

striven to comply, in good faith, with the requirements of the Protective Order and the RULES OF

In their Response Respondents defended the designation of a single-page exhibit to the
Motion to Compel. Respondents do n9t advance this exhibit as a basis for their Motions but we
address this exhibit with Exhibit 15 to our Motion for Partial Summary Decision , infra pages 48-
51. As Respondents made certain assertions in their Response relating to their Motions
address some ofthose assertions here. In so doing, we reserve the right to respond to

spondents ' assertions in further pleadings as appropriate.



PRACTICE. Nonetheless , seizing on what this Court has since ruled was an unreasonable reading

of the Protective Order and Complaint Counsel' s good faith belief concernng the method of

filing designated non-public material , Respondents have brandished the Protective Order (is a

sword, enmeshing this Cour and Complaint Counsel in a series of resource-consuming disputes

intended solely to punsh Complaint Counsels and avoid defending the merits ofthis matter.

Presently, as a result of events that we inadvertently precipitated, events that were not solely

within our control, Respondents seek to try Complaint Counsel for criminal contempt.

In their Motion for Order to Show Cause Respondents baldly accuse Complaint Counsel

of obvious bad faith in handling some ofthe many mountains of documents that Respondents

designated as "confidential" or "restricted confidential " because exhibit volumes that we marked

as "SUBJECT TO PROTECTIVE ORDER" were posted without our knowledge, contrar to

our intent.. In their accompanying Motion for Leave to Take Discovery, fied concurently with

their contempt motion seeking to dismiss the Complaint Respondents propose an unnecessar

and unwaranted inquisition ofthe staff, and the production of statutorily-protected governent

employee personnel fies and other information concerning Commission staff, among many other

documents. In asking this Court to dismiss the Complaint and order further discovery,

See Order on Resp ' Mot. to Strike Expert Witnesses and for Sanctions and Other
Relief at 4 (Mar. 15 , 2005).

The paries submitted seven filings alone on the matters related to Respondents Motion
to Strike Complaint Counsel' s scientific experts for purported violations of the Protective Order
which this Court denied on March 15 2005.

See Resp ' Mot. for Order to Show Cause at 29 34 (Mar. 8 2005) (asking for
punishment" and discussing "meaningful punishment") (hereinafter "Resp ' Mot. ); Resp

M9t to Strike (Jan. 26 , 2005).



Respondents admit through their actions that they wish to "shoot first and ask questions later.

II. Respondents Motion for Order to Show Cause Should Be Denied

Respondents Motionfor Order to Show Cause is without merit. Respondents do not

clearly ariculate the legal standards applicable to their Motion which have profound effects on

the standard of proof applicable here, and the relevance of evidence of intent. See infra pages 10-

21. Respondents fail to identify a factual dispute in Complaint Counsel' Declarations and then

assume, without any supporting facts, that Complaint Counsel intended to publicly post

designated non-public materials and purposefully instructed the Secretary to post those materials.

Ignoringthe presumption of good faith that attaches to the actions of agency officers and to their

affdavits, Respondents ask this Court, in essence, to ignore our statements and rely on their

conjecture in holding that we acted in bad faith and in contempt of the Commission. See infra

pages 14-26. Further ignoring the presumption in favor of public hearngs and their heavy burden

of establishing entitlement to in camera treatment, Respondents Motion assumes that the affected

documents are confidential , and fails to establish prejudice by showing that the documents at issue

would clearly have been withheld from the public record. See infra pages 32-61. 10 Respondents

also fail to acknowledge undisputed facts indicating that they could have taken steps to prevent

Complaint Counsel has marked segments of our consolidated Opposition pursuant to

RULE 3.45(e) and the March 15 2005 Order of the Court. The extensive number of markings is
attributable to Respondents ' marking their entire submission as confidential , with open and
closed brackets at the beginning and end of their pleadings. W e have attempted, in good faith, to

mark citation references and other descriptions (rather than our characterizations) of
Respondents Motions as confidential. This consolidated Opposition is also marked as
confidential on the cover page.

Respondents omit to mention many material facts concerning their own improperly
marked, apparently inaccurate, and at times , conflicting, designation of documents as
confidential" or "public. See infra 44-57.



the possibility of disclosure in the fifteen days preceding the website posting. 
II In short, through

assumptions, invective, material omissions of fact, and flawed legal arguent, Respondents

Motion seeks to inflame the Cour with rhetoric instead of seeking to inform its judgment with

reasoned analysis. Respondents Motion should be denied.

Legal Standards Governing Respondents
Motion for Order to Show Cause

Respondents Motionfor Order to Show Cause Why Complaint Counsel Should Not Be

Held in Contempt proposes an Order instituting contempt proceedings and requiring Complaint

Counsel to state why contempt is not appropriate under RULE OF PRACTICE 3.42(h). As discussed

below, Respondents Motion does not acknowledge the heavy burden of pro oft hat Respondents

must car, as it raises the spectre of criminal contempt and civil contempt. Moreover, by framing

their Motion as a Motion for Order to Show Cause Respondents seek to improperly shift the

burden of proof and persuasion from themselves to Complaint Counsel.

General Standards for Orders to Show Cause
and Contempt of the Commission

. Respondents state in their Motion that they have met the requirements for an Order to

See infra pages 25 , 28-29. In assessing whether it is appropriate to dismiss a complaint
as a sanction, courts often balance the following factors: (1) the degree of personal responsibility
of the plaintiff; (2) the amount of prejudice caused the defendant; (3) the existence of a history of
deliberately proceeding in a dilatory fashion; and (4) the existence of a sanction less drastic than
dismissal. Herbert v. Saffell 877 F.2d 267 , 269-70 (4 Cir. 1989); Coleman v. American Red
Cross 145 F. D. 422 , 427 (RD. Mich. 1993) ("other factors considered relevant in reviewing
dismissal... (include J whether the adversar part was prejudiced by the dismissed pary s failure
to cooperate in discovery, . . . whether the dismissed part was warned that failure to cooperate
could lead to dismissal, . . . and whether less drastic sanctions were imposed or considered before
dismissal was ordered. ). Cours often balance the degree of personal responsibility of the
plaintiff and the amount of prejudice caused the defendant. A defendant' s own conduct clearly

es to the amount of prejudice caused to the defendant.



Show Cause citing RULE 3.38. However, RULE 3.38 relates to non-compliance with orders

requiring discovery, such as instances in which " par fails to comply with a subpoena or to

respond to an order requiring answers to interrogatories. In re RJ Reynolds Tobacco Co. 111

C. 584 586 (1989). The correct citation should be to RULE 3.42. This RULE provides that

Administrative Law Judges have the authority "(t)o regulate. . . the conduct of the paries and

their counsel " and " (t)o consider and rule upon, as justice may require, all procedural and other

motions appropriate in an adjudicative proceeding." RULE 3.42(c)(6), (c)(8).

In evaluating whether the Court should issue the requested Order to Show Cause

review of the standards applicable to contempt, and the tyes of contempt, is most appropriate.

RULE 3.42(h) provides the standard for contempt of the Commission. It states as follows:

Any pary who refuses or fails to comply with a lawfully issued order or direction
of an Administrative Law Judge may be considered to be in contempt of the
Commission. The circumstances of any such neglect, refusal , or failure, together

with a recommendation for appropriate action, shall be promptly certified by the
Administrative Law Judge to the Commission. The Commission may make such
orders in regard thereto as the circumstances may warrant.

RULE 3.42(h). 12 Respondents do not discuss the burden 
of proof applicable to their Motion. 

RULE 3.42(h) provides that a contempt of the Commission must be certified to the
Commission with a recommendation for appropriate action. RULE 3.42(h). If there is no
contempt, the Administrative Law Judge does not have to certify the circumstances to the
Commission.

Respondents Motion contains an amorphous amalgam of demands. Respondents
ostensibly seek an Order to Show Cause and then argue in their Motion that it is already clear
that Complaint Counsel have acted in contempt of the Protective Order and then demand the
dismissal of the Complaint in this matter, further accompanied by monetary sanctions. E.g.,

Resp ' Mot. at 1 (requesting Order to Show Cause); id. at 17 ("Complaint Counsel's Instant
Violation of the Protective Order Is The Most Egregious, And Demonstrates Bad Faith.

); 

id. 

25 ("The Appropriate Remedy is An Order Striking Complaint Counsel' s Pleading Under the
Circumstances of This Case.



We are unable to locate any precedent under RULE 3.42(h) discussing this issue. Accordingly,

the Cour may look to similar federal cour precedent.

Federal cour precedent suggests that the first question for the Court to consider 

whether the alleged contempt is a criminal contempt, or a civil contempt. See Kuykendall 

FTC 371 F.3d 745 , 751 (10 Cir. 2004) (discussing proper classification of contempt before

addressing issues of contempt liability and contempt sanctions). A recent federal court decision

involving the Commission indicates that the burden of proof applicable to a Motion for Order to

Show Cause is no different than that for the alleged contempt itself. See FTC v. Mercury Mkt '

Inc. Civ. No. AOO-3281 , 2004 WL 2677177 (E.D. Pa. Nov. 22 , 2004) (evaluating Commission

Motion For An Order to Show Cause seeking civil contempt sanctions in the form of consumer

redress and injunctive relief, and the rest of record, under "clear and convincing evidence

standard applicable to civil contempt allegations).

It is well-established that the purpose of criminal contempt is to punish past conduct

while the purpose of civil contempt is coercive or remedial. See generally 3A CHARLES ALAN

WRIGHT , ET AL. , FEDERAL PRACTICE & PROC. Crim.3d 9 704 ("the purpose of civil contempt is

remedial, while criminal contempt is punitive

); 

see also United Mine Workers v. Bagwell, 512

u.s. 821 , 827-30 (1994) (stating that a contempt sanction is considered civil if it either coerces

the alleged contemnor into compliance with the cour' s order or compensates the complainant for

losses sustained; a contempt sanction is criminal if it punishes for the purpose of vindicating the

court' s authority); Shilltani v. United States 384 U.S. 364, 370 (1966) (stating that orders

intended "to coerce, rather than punish. . . relate to civil contempt"

); 

Kuykendall 371 F.3d at

752pOth Cir. 2004) ("(a) contempt sanction is considered civil ifit is remedial") (citation



omitted); Cabell v. Norton 334 F.3d 1128 , 1147 (D.C. Cir. 2003) ("Although one may be held in

civil contempt for refusing to comply with a cour order, a s ction for one s past failure to

comply with an order is criminal in nature. ) (emphasis added).

Respondents Seek Criminal Contempt Sanctions

Respondents repeatedly state in their Motion that they intend to seek an Order dismissing

the Commission Complaint as "punishment" for allegedly contuacious conduct. See Resp

Mot. at 29 (" (Respondents) are seekingfair punishment for a wrong (emphasis in original); id.

at 34 (demanding "meaningful punishment"

). 

According to Respondents, the bell has rung, see

Resp ' Mot. at 2

, "

the foul is the har id. at 27 , and "the only real issue before the Cour is

the determination of the appropriate sanction id. at 23. Respondents demand what they

themselves characterize as an "extreme remedy. Id. at 25. Respondents expressly request a

punitive sanction, rather than a coercive or otherwise remedial measure, so it is clear that

Respondents seek to hold Complaint Counsel in criminal contempt. See, e. , Cabell 334 F.

at 1147.

Notably, Respondents have not established that criminal contempt sanctions are even

within the authority of the Court. Cf ICC v. Brimson 154 U.S. 447 485 (1894) (holding that

administrative agencies cannot compel obedience to compulsory process by imposing fines or

imprisonment), overruled on other grounds, Bloom v. Illnois 391 U.S. 194, 198-200 (1968)

(overrling previous rule that no right to jur trial attaches to criminal contempt). Yet they have

demanded punitive, criminal contempt sanctions against Complaint Counsel.



Respondents Fail to Meet Their Burden of Proof
for Criminal Contempt Sanctions

Respondents ' criminal contempt proposal has profound effects on the standard of proof

applicable here, and the relevance of evidence of intent, among other considerations. Criminal

contempt must be proven beyond a reasonable doubt. See Taberer v. Armstrong Word Indus.

Inc. 954 F.2d 888 , 908 (3d Cir. 1992); Smith v. Sullvan 611 F.2d 1050 , 1052 (5 Cir. 1980)

(distinguishing burden of proof from "clear and convincing evidence" standard applied to civil

contempt) (citations omitted); see also FJ. Hanshaw Enters. , Inc. v. Emerald River Dev. , Inc.

244 F.3d 1128 , 1138- , 1141 (9 Cir. 2001) (stating standard of proof and legal protection due

to accused, including right to jury trial).

Moreover

, "

a finding of criminal contempt requires both a contemptuous act and a

wrongful state of mind. Cabell 334 F.3d at 1147; see Taberer 954 F.2d at 908 ("Willfulness is

an element of criminal contempt that must be proved beyond a reasonable doubt.

); 

United States

v. Baker 641 F .2d 1311 (9 Cir. 1981) ("criminal contempt requires a contemnor to know of an

order and willfully disobey it"

). "

The mere failure to comply with a cour' s order, without more

is not sufficient to sustain a conviction for contempt." Taberer 954 F.2d at 908.

Respondents, however, introduce no evidence of such willfulness, much less evidence

that meets the "beyond a reasonable doubt" burden of proof. Instead, Respondents attempt to

gin up" evidence of bad faith by arguing that the posting of the non-public exhibits constitutes

part of a pattern of violations of the Protective Order. First, they point to previous disputes in

which they moved to strike Complaint Counsel' s scientific experts for purported violations of the

Protective Order and criticized our good faith efforts to forward an expert' s previous trial



testimony as soon as we leared of it. The Cour has determined that Respondents ' interpretation

ofthe Order was unreasonable and that allowing Respondents additional time to depose Dr.

Heymsfield remedies any har caused by belated disclosures of prior testimony. See Order on

Resp ' Mot. to Strike Expert Witnesses and for Sanctions and Other Relief at 4- 5 (Mar. 15

2005) (ruling that Complaint Counsel complied with terms of Protective Order by advising

experts of its existence and obtaining and maintaining experts ' acknowledgment , and that

Complaint Counsel was not required to give Respondents advance notice so that they could veto

Complaint Counsel' experts). Second , Respondents contend that Complaint Counsel included

designated non-public exhibits as par ofthe Motion exhibit volumes without using them, and did

so in bad faith, a statement and inference clearly unsupported by the record. See infra pages 45-

58. Next, R(;spondents argue that we engaged in bad faith by not identifyng Exhibit 11 to our

Motion for Partial Summary Decision as "confidential" material , when Respondents themselves

precipitated the lack of an identification by conspicuously marking the front page of this

document as follows: PUBLIC DOCUMENT." See infra pages 45-48 (further discussing

Exhibit 11). Lastly, Respondents point to Complaint Counsel' s method of filing documents in a

prior case as proof of bad faith. The filing of pleadings in another matter is irrelevant

particularly so when the pleadings are public documents. Indeed, unlike Respondents here, who

designated nearly their entire document production as "restrcted confidential " the respondents

in Telebrands marked very few documents as confidential, so there is no evidence of an insidious

pattern, as Respondents strangely suggest. None ofthis is evidence of willfulness. Respondents

arguments simply evidence the lack of factual support for any allegations of bad faith on our par.



Likely realizing they have not met their stringent burden of proof for the punitive

sanction they seek, Respondents disingenuously rely on cases involving civil contempt to support

their proposed criminal contempt sanction. Respondents argue at length that Complaint Counsel

should be punished for contempt even in the absence of any proof of "bad faith or wilful

disobedience " because "gross negligence or callous disregard " or even "the nature of violation

itself " may warant such an Order. See Resp ' Mot. at 26- 27; id. at 28-29 (proposing "should

have known" intent standard for liability). What Respondents do not disclose in their Motion

however, is that inadvertence can only expose an alleged contemnor to civil contempt-

sanctions that are remedial in nature-not criminal contempt. See McComb v. Jacksonvile

Paper Co. 336 U.S. 187 , 191 (1949) ("Since the purpose is remedial , it matters not with what

intent the defendant did the prohibited act."

Respondents also mischaracterize cases involving the Trade Secrets Act, 18 U.

9 1905 , a criminal statute dealing with the unauthorized disclosure of confidential information

to support their proposed criminal contempt sanction. Respondents represent to this Court that

the Trade Secrets Act makes governent offcials "criminally accountable based only upon a

showing that they knew the disclosed information was confidential." Resp ' Mot. at at 8

(citing United States v. Wallngton 889 F.2d 573 577-78 (5 Cir. 1989)). This proposition is

misleading and inaccurate. The Wallngton case, cited and discussed in detail by Respondents

explicitly rejected the notion that this statute created "strict criminal liability even for innocent

Respondents Motion for Leave to Take Discovery cites McComb with respect to civil
contempt, without acknowledging that the purose of Respondents ' proposed contempt sanction

and' proceedings is , in their own words , punishment. See Resp ts Disc: Mot. at 6.



disclosures of information. Wallngton 889 F.2d at 577-78 ("We do not believe that Congress

intended to create strict criminal liability and impose prison sentences of up to one year for

innocent disclosures of information ). The Wallngton court recognized that the "requirement of

mens rea for criminal liability is a fudamental principle of Anglo-American common law. Id.

at 578. The Court read an requirement of a high level of mens rea into the statute based upon

the legislative history and the recognition of the principle described above.

Respondents ' assertions and quotes regarding Wallngton are misleading and out of

context. Respondents ' parenthetical explanation and parial quote from Wallington stated that

the mens rea required to violate FTSA is general 'knowledge that the (released) information is

confidential in the sense that its disclosure is forbidden by agency official policy (or by regulation

or law). ", Resp ' Mot. at 8 (citing Wallngton 889 F.2d at 578). Nothing in Wallngton

however, says that the only fact to establish mens rea is knowledge that the information is

confidential. Rather, the Wallngton court recognized that knowledge that the information is

confidential is the starting point of the appropriate culpability required. For example, the court

emphasized throughout its opinions that it did "not believe that Congress intended to create strict

liability and impose prison sentences of up to one year for innocent disclosures of information

id. at 578 (emphasis added), and was construing "the statute to prohibit only knowing disclosures

by federal employees of confidential information. Id. (emphasis added); see also id. at 579

(referrng to "the requirement that governent employees refrain from knowingly disclosing

confidential information ) (emphasis added). Thus, there are two elements to prove: (1) the

15 Mens 
rea is defined as "A guilty mind; a guiIty or wrongful purpose; a criminal intent.

Guilty knowledge and wilfulness." BLACK S LAW DICTIONARY 889 (5 Ed. 1979).



employee knew he was disclosing information, and (2) the employee knew the information was

confidential. The Wallngton court, however, did not need to discuss whether the governent

employee knew he was disclosing the information because he clearly did-he was intentionally

running criminal background checks and providing the information to a frend. In contrast, as

evidenced by Complaint Counsel' Declarations Complaint Counsel responsible for em ailing

the Exhibits in question did not know he was disclosing information; he sought to mark the

documents so that they would not be posted.

Respondents ' misleading citations do not end with Wallngton. Later in their brief, in

order to justify the severe sanctions they contend are waranted, Respondents appear to cite

another case, the Garrett case, for the seeming proposition that this statute cares a negligence

standard for criminal liability. Resp ' Mot. at 28. A full quote of Respondents ' language

reveals their misleading omission of words from cited decisions:

In u.s. v. Garrett 984 F.2d 1402 (5 Cir. 1993), a case where the Court implied a
negligence standard for criminal liability (not a general knowledge mens rea), the
Fifth Circuit characterized its prior holding in Wallngton under the Federal Trade
Secret Act as ' somewhat anomalous ' in that implied a high level of culpability to
a Class A misdemeanor. . . .

Resp ' Mot. at 28. One might reasonably presume from Respondents ' language that Garrett

like Wallington concerned the Trade Secrets Act, and accordingly was suggesting Wallngton

requirement for a high level of mens rea was no longer good law. The Garrett case, however

addressed an entirely different statute-one prohibiting the boarding of an aircraft with a

concealed, dangerous weapon. Garrett 984 F.2d at 1405. This situation is hardly analogous to



the present dispute. 16 Respondents ' juxtaposition of language conveys the misleading impression

that the Garrett court applied a negligence standard for criminal liability under Trade Secrets

Act. In fact, the Garrett court recognized that "the Wallngton cour believed a high level of

mens rea was required for section 1905. Garrett 984 F.2d at 1413 (emphasis added).

Respondents ' omission of words and juxtaposition of arguents ilustrates the lengths to which

Respondents wil stretch to gain a dismissal of this action, one not related to its merits.

Respondents Fail to Meet Their Burden of Proof
Even for Civil Contempt Sanctions

Respondents ' brief discussion of the law does not appear to recognize , much less discuss

the difference between criminal and civil contempt, or the specific legal standards applicable to

each. See Resp ' Mot. at 25. AIthough it is clear that Respondents seek contempt sanctions

that are punitive, not remedial , in nature 17 we briefly discuss the burden of proof and defenses

applicable to civil contempt.

If Respondents had pursued a civil contempt remedial or coercive sanction, they would

have had to establish that Complaint Counsel violated a specific order by "clear and convincing

evidence " not merely a preponderance ofthe evidence. g., Go- Video, Inc. v. The Motion

In Garrett the court was considering the safety of other airline passengers, and in
Wallngton the court was balancing the defendant's First Amendment rights. Respondents value
those rights greatly themselves, but dismiss the Wallington court' s discussion of those rights as
applied to governent employees.

17 As previously noted, Respondents demand that "punishment id. at 29

, "

meaningful
punishment id. at 34, be meted out to Complaint Counsel. !d. at 34. These statements and
others in Respondents Motion make clear that Respondents view the alleged contempt as a
crirrinal contempt, and an opportunity to press for a punitive Order.



Picture Ass n of America 10 F.3d 693 695 (9 Cir. 1993);
18 

Vertex Distrib. , Inc. v. Falcon Foam

Plastics, Inc. 689 F.2d 885 889 (9th Cir. 1982); see FTC v. Affordable Media, LLC, 179 F.3d

1228 , 1239 (9 Cir. 1999). Additionally, Respondents would also have had to overcome

potentially meritorious defenses. For one, substantial compliance with an order is a valid defense

to civil contempt. See Go- Video 10 F.3d at 695 ("' Substantial compliance' with the court order

is a defense to civil contempt, and is not vitiated by ' a few techncal violations ' where every

reasonable effort has been made to comply. ) (citations omitted); Vertex Distrib. , Inc. 689 F.2d

at 891-92 ("It is clear that substantial compliance with the terms of a consent judgment is a valid

defense to a charge of criminal contempt, and it appears to be a defense to a finding of civil

contempt as well. ) (citations omitted); United States Steel Corp. v. United Mine Workers, 598

F.2d 363 , 368 (5 Cir. 1979) (recognizing substantial compliance defense to civil contempt);

WMATA v. Amalgamated Transit Union 531 F.2d 617 , 621 (D.C. Cir. 1976) (acknowledging

defense to civil contempt, and further noting that good faith efforts to comply "should also be

considered in mitigation of penaIty

Respondents also do not disclose that even under a civil contempt standard, dismissal of

the complaint as a sanction must be due to "wilfulness, bad faith, or any (other) fauIt" on the

par of the alleged contemnor. Societe Internationale v. Rogers 357 U.S. 197 211- 12 (1958);

Coleman 145 F.RD. at 427. Accordingly, Respondents cannot disregard evidence tending to

The defendants in Go- Video filed a motion for civil contempt, but did not appear to seek
coercive or remedial relief, instead engaging in a "spare-no-expense punitive expedition. Go-
Video 10 F.3d at 696. Because Go-Video substantially complied with a reasonable
interpretation of the protective order and because the Motion Picture Association was not seeking
relief to remedy financial prejudice caused by Go-Video s conduct, the appellate court vacated
the judgment of civil contempt. Id.



show good faith on the par of Complaint Counsel-they must prove the requisite scienter.

Complaint Counsel Did Not Act in Bad Faith

This dispute concerns a website posting that occurred despite Complaint Counsel's many

precautions and sincere, good-faith efforts to comply with the RULES OF PRACTICE. The record

contains no evidence of bad faith or malice, or willful non-compliance with the Protective Order

and RULES , let alone suffcient evidence to establish such bad faith beyond a reasonable doubt or

by clear and convincing evidence. Respondents Motion relies on assumptions and invective. It

does not present proof of contempt or provide valid grounds for contempt proceedings.

Complaint Counsel is Entitled to a Presumption of Good Faith

First, Respondents have failed to produce evidence to disturb the presumption of

regularity and good faith on the par of Complaint Counsel. See NARA v. Favish 541 U.S. 157

124 S. Ct. 1570 , 1581-82 (2003) (recognizing presumption oflegitimacy or regularty; and

stating that "the (movant) must produce evidence that would warant a belief by a reasonable

person that the alleged Governent impropriety might have occurred"

); 

United States 

Armstrong, 517 U.S. 456, 464 (1996) (noting presumption applies "in the absence of clear

evidence" of impropriety); Dep t of State v. Ray, 502 U.S. 164, 179 (1991) ("We generally

accord Governent records and offcial conduct a presumption of legitimacy

). 

Respondents

must satisfy a "well nigh irrefragable standard" of proof to overcome this presumption. "In the

cases where the court has considered allegations of bad faith, the necessary ' irrefragable proof

has been equated with evidence of some specific intent to injure the plaintiff. Am-Pro Protective

Agency, Inc. v. United States 281 F.3d 1234, 1238-40 (Fed. Cir. 2002) ("for almost 50 years this

court and its predecessor have repeated that we are ' loath to find the contrary of (good faith), and



it takes, and should take, well-nigh irrefragable proof to induce us to do so

); 

Caldwell &

Santmyer, Inc. v. Glickman 55 F.3d 1578 , 1581 (Fed. Cir. 1995) (reiterating the principle that

presumption of good faith may be overcome only by evidence "that the governent had 

specific intent to injure" plaintiff).

Respondents have characterized Complaint Counsel' Declarations as improbable or

dubious, but these affidavits were submitted by public officers under oath and they are entitled to

respect, in the form ofthe legal presumption of good faith. See Ray, 502 U.S. at 179;;

Manchester v. DEA 823 F. Supp. 1259, 1271 (E.D. Pa. 1993) ("Merely speculative claims will

not overcome the presumption of good faith to which the governent's affidavits are entitled.

Albuquerque Pub. Co. v. United States 726 F. Supp. 851 , 860 (D. C. 1989) ("Agency

affdavits enjoy a presumption of good faith that withstands purely speculative claims about the

existence and discoverability of other documents. ") (citations omitted). Respondents ' brooding

distrust of Complaint Counsel is insuffcient to establish grounds for contempt, or contempt

proceedings.

Respondents Fail To Establish that Complaint
Counsel Acted in Bad Faith

Respondents cannot prove their baseless accusations of bad faith. As previously noted

, "

finding of criminal contempt requires both a contemptuous act and a wrongful state of mind.

Cabell 334 F. 3d at 1147; see Taberer 954 F.2d at 908 ("The mere failure to comply with a

court' s order, without more, is not sufficient to sustain a conviction for contempt."). Even with

respect to civil contempt

, "

it is appropriate for a (trial judge) to consider the willfulness of the

(alleged) viplation when deciding how to proceed. Forrest Creek Assocs. , Ltd. v. McLean Sav.



& Loan Ass ' 831 F.2d 1238 (4 Cir. 1987) (affrming trial cour' s decision not to institute civil

contempt proceedings against plaintiffs counsel). "In the cases where the court has considered

allegations of bad faith, the necessar ' ifi' efiagable proof has been equated with evidence of

some specific intent to injure the plaintiff. See Am-Pro Protective Agency Inc. 281 F.3d at

1238-1240. The undisputed record offers absolutely no support for a finding of a wilful Order

violation or a specific intent to injure Respondents. See supra pages 14-19 (discussing

Respondents ' accusations of bad faith).

Complaint Counsel In Fact, Acted in Good Faith

To the contrar, the undisputed record evidences that Complaint Counsel acted in good

faith. These facts are fully detailed in the Declaration accompanying our Supplemental

Response which are incorporated herein by reference, and briefly summarzed as follows.

Complaint Counsel filed and served the non-public version of the Motion for Partial

Summary Decision and its exhibits to Respondents and the Offce of the Secretar in hard copies

and via email. See Compl. Counsel's Supp. Resp. , Attach. B at ~ 3 , 6-9. Complaint Counsel,

employed this maner of fiing and service previously without any objection or comment from

Respondents or the Secretar. !d. at ~ 13. The fact that the same maner of service was used

here provides clear assurance of regularity and the absence of malicious intent.

We very clearly advised the Secretar and Respondents of the manner of service in our

Certifcates of Service and emails. Id.at~I 12. This fact clearly evidences our good

faith. If there had been a nefarious plot to post non-public material online, the plotters would

hardly have been expected to immediately broadcast this plot to the opposing party and the

Secretary by sending them simuItaneous emails and Certifcates anouncing the plot.



Complaint Counsel submitted the fiing to the Secretar in CD-ROM format as well, as

required by RULE 4.2(c)(3). !d. at ~ 5. This clearly evidences that Complaint Counsel sought to

comply with the RULES.

Complaint Counsel took many reasonable precautions to comply with legal requirements

and prevent the inadvertent disclosure of designated non-public material. Complaint Counsel

marked the hard copy of the Motion each bound volume of exhibits thereto , and the statement of

facts accompanying the Motion as "SUBJECT TO PROTECTNE ORDER" by typing this

legend on those documents ' respective cover pages. Id. at ~ 4; see also RULE 3.45(e). As with

the hard copies, the electronic fies ofthe Motion each exhibit volume cover page, and the

statement, were marked "SUBJECT TO PROTECTNE ORDER" Compl. Counsel' s Supp.

Resp. , Attach. B at ~ 7. The electronic files of the six exhibit volume cover pages bearing this

notation were attached to separate emails containing one or more exhibits from that particular

volume. !d. at ~ 7. These emails were transmitted at approximately the same time. See id. at Ex.

3 (showing time of transmission as approximately 4:44pm EST). The text of all of the emails

identified the nature ofthe Motion stated that the exhibits were attached in separate electronic

files, stated that these documents were submitted for fiing with the Secretar, and further

identified the attached electronic files by exhibit volume, number, and/or name. Id. at ~ 8.

These facts further evidence that Complaint Counsel transmitted these materials as a set

identified them as non-public, and sought to comply with the RULES and respect the non-public

designations of documents, irrespective of the merits of those widespread designations.

Additional facts relating to Complaint Counsel's Motion for Partial Summary Decision

evidence our good faith. Before the website posting occurred, we prepared a public version of



the Motion and its exhibits, and served this version upon Respondents, and filed it with the

Secretar, both electronically and in hard copies. Id. at ~15-17. These facts again illustrate our

good faith compliance with the RULES pertaining to documents containing designated non-public

material. The record is replete with other instances in which Complaint Counsel, including the

person responsible for the fiing of the Motion exhibits, have redacted information and

documents designated as non-public by the paries and fied public versions of filings with the

Secretar.

Durng this time, over a period of fifteen days, Respondents did not contact Complaint

Counsel concerning the emailing of non-public documents to the Secretar or move for an 

camera Order. Id. at ~ 14.

Thereafter, in mid-Februar, two weeks after the service of our non-public Motion and

exhibits , the Secretar s Office posted the non-public versions of the exhibits, having deleted the

public versions. Compl. Counsel's Supp. Resp. , Attach. B at ~ 22. Respondents have attributed

these acts to Complaint Counsel with rhetorical flourishes, but the record does not support their

empty rhetoric or their suggestions that the Motion exhibits were intentionally posted at the

specific direction of Complaint Counsel. Complaint Counsel discovered the website posting on

Februar 17 2005 , at around 2:45pm. Id. at ~ 19.

Complaint Counsel acted promptly to request removal of the non-public documents from

the web site and to preserve evidence related to the posting once it realized the posting had

occurred. On his own initiative, a member of Complaint Counsel reviewed the online docket

saw the website posting of exhibits, and immediately called the Secretar s Offce to express

con ern that designated non-public materials appeared to be present on the website. !d. at ~ 20.



Complaint Counsel requested the removal of the designated non-public materials. Id. at ~ 21.

Complaint Counsel told the Assistant Director ofthe FTC Division of Enforcement of this web

posting before that supervisor conveyed that he had been advised G1at the posting had occured.

Id. at ~ 23; id. Attach. C at ~ 7. Complaint Counsel and staff took immediate action to preserve

evidence pertinent to the website posting. Compl. Counsel' s Supp. Resp. , Attach. A (Kapin

Decl.) at ~ 10, 12, 17; Attach. B at ~ 25 30-32; Attach. C at ~ 11-13. All ofthese actions

evidence the good faith intent of Complaint Counsel to honor the confidential designation of

documents rather than some nefarous plot to publish those documents.

The record evidence amply demonstrates that Complaint Counsel acted openly and in

good faith. We handled the electronic filing and service of the Motion and its exhibits in the

manner previously employed in this matter without any previous or contemporaneous objection

or comment from Respondents or the Secretar s Offce. Complaint Counsel found the website

posting and acted promptly to remove posted material and preserve the record. The facts show

that Complaint Counsel took numerous steps to comply with the RULES OF PRACTICE and to

guard against inadvertent disclosure of information, steps that regrettably were not successful.

The undisputed facts do not demonstrate willful defiance ofthe RULES or this Court. Nor do they

establish the "callous disregard of a pary s obligations" that Respondents argue is present here.

Respondents Have Failed to Establish Harm

Respondents have the burden to establish some har that can be cured or compensated.

They do not, however, even attempt to meet their burden, relying on an unfounded supposition

that "the foul is the harm." Resp ' Mot. at 27. This supposition does not establish specific

injuries due to Complaint Counsel' s conduct that may be compensated or harm that otherwise



may be cured. See Go- Video 10 F.3d at 695 (vacating civil contempt order because

complainants failed to establish actual loss for injures resuIting from non-compliance with

protective order). 19 Moreover, as a threshold issue, and as a predicate to provilig contempt

Respondents must establish that Complaint Counsel failed to comply with a clear, specific

definite Order ofthe Cour. See United States v. Ramirez No. 02-50538 2004 WL 500992 , at

*1 (9 Cir. Mar. 12 2004) (stating that "a clear and definite order" is required for criminal

contempt); see also In re Dyer 322 F.3d 1178 , 1190-91 (9 Cir. 2003) ("The moving pary has

the burden of showing by clear and convincing evidence that the contemnors violated a specific

and definite order ofthe court. ) (civil contempt). Pursuant to Commission precedent, the Rules

governing in camera treatment, and not the provisions of the Protective Order apply to the

offering of evidence in motions for summar decision or in administrative hearngs.

Accordingly, the proper inquiry regarding whether Respondents have established the har

caused by the website posting requires a determination concerning whether those documents

would have uItimately become par of the public record after summar decision or trial.

As discussed below, because of the presumption in favor of public hearngs and

Respondents ' heavy burden to establish entitlement to in camera treatment, Respondents have

failed to establish that the documents at issue would have been withheld from the public record.

As such, they have failed to show that a clear and specific Order of the Court has been violated

or that they have actual loss for injuries resuIting from the alleged noncompliance.

Further, as discussed below, Respondents ' submission of a declaration that recites
phrases from in camera treatment cases without adequate supporting facts or even a showing of
personal knowledge on the part of the declarant, does not establish har. See infra pages 32-60.



The Protective Order Does Not Clearly Govern
Documents "Offered Into Evidence

The Court' Protective Order in this matter "governs the disclosure of information durng

the course of discovery." Protective Order at 1 0, ~ 11. Discovery closed in this matter before the

events that gave rise to this dispute. The posting ofthe information at issue was not "durng the

course of discovery." It occurred weeks after Complaint Counsel served and filed its Motion for

Partial Summary Decision and exhibits thereto , offering those materials in evidence in support of

its dispositive summary decision motion.

Commission precedent holds that information or documents included in or attached to

motions for summar decision are "offered in evidence" and accordingly no longer subject to the

Protective Order. As explained by the Commission

, "

(t)he use of confidential information or

documents in filings related to a ruling on the merits of the case is the same as offering them in

evidence, because any documents or information so used may be relied on in deciding the case.

In re Trans Union Corp. Docket No. 9255 , 1993 FTC LEXIS 310 , at *4 (Nov. 3 , 1993). As a

result, the Commission concluded that the respondent in Trans Union should have sought 

camera treatment with appropriate justification when it fied, designated as confidential , its

memorandum opposing sumar decision and related materials. !d. at *5. Pursuant to Trans

Union when Complaint Counsel served the non-public version of its Motion for Partial

Summary Decision and supporting exhibits via email on January 31 S\ marked as subject to the

Protective Order as required by RULE 3.45(e), Complaint Counsel placed Respondents on notice

that it was "offering into evidence" numerous documents Respondents previously had marked as



confidential for purposes of discovery. As documents "offered into evidence" are presumed to

be public unless the pary seeking confidentiality establishes that the documents meet the more

stringent in camera treatment infra pages 32- , Respondents had a responsibility to file a

motion for in camera treatment promptly to ensure the confdentiality was maintained. See,

, In re Dura Lube Corp. 1999 FTC LEXIS 255 , at *9 (instructing Respondents to fie

motion); In re Trans Union 1993 FTC LEXIS 310 , at *4-

The Protective Order on the other hand, clearly does not apply to the offering of

evidence. By its express terms , this Order does not constitute an in camera order as provided in

Section 3.45 of the Commission s Rules of Practice, 16 C.F.R 93.45." Protective Order at 10

~ 11. And, generally, in Commission cases, protective orders do not regulate the submission of

evidence. See, e. , Detroit Auto Dealers Ass ' , Inc. Docket No. 9189 , 1985 FTC LEXIS 90, at

*3 n.5 (June 7 , 1985) (removing confidential designation from documents, and stating: "The

stringent standard for obtaining in camera treatment is set forth in Bristol-Meyers Co. 90 F.

455 456-57 (1977). A pretrial protective order, by contrast, is primarily used to encourage

production of documents during discovery. . . its main purpose is to insure confidentiality of

lawyers ' litigation fies. . 

. .

). The Protective Order in this matter was entered to guard "against

Thus Trans Union does not obviate RULE OF PRACTICE 3 .45( e) or the Protective Order
itself, as Respondents suggest. Rather, RULE 3.45(e) is designed to give the paries notice, by

marking documents as subject to the protective order, that information covered by the protective
order is being used as evidence and will lose its confidential status absent an order for 

in camera

treatment. The marking then provides the other pary the opportnity to seek in camera

treatment within a reasonable period of time. In this case fifteen days 
passed before the

materials were posted on the website, providing a suffciently-reasonable time for Respondents to
seek in camera treatment. In contrast, RULE 3 .45(b) provides that a third pary whose
confidential materials are being used must receive 10 days notice the materials are being "offered

into' evidence" so that the third party may seek in camera treatment.



improper use and disclosure of confidential information and therefore provides that " d)iscovery

(m)aterial . . . shall be used solely by the (p)aries for the purposes of this (m)atter, and shall not

be used for any other purose, including without limitation any business or commercial purpose.

Protective Order at 1 (preamble), 4 ~ 1. There is absolutely no evidence in the record that the

exhibits were used for any improper purose, such as commercial advantage, by Complaint

Counsel. We used the documents for a clearly authorized purose, as evidence supporting a

motion for summar decision, and sent the documents to Respondents and the Offce of the

Secretar. Two weeks later, regrettably, the website posting occurred. Our submission of these

documents does not provide the necessar factual predicate for contempt because the Protective

Order does not clearly apply to the offering of evidence.

There is a Presumption in Favor Of Public Hearings

Respondents Motion further relies on an assumption of secrecy that sharly conflicts

with the presumption of open administrative proceedings. FTC adjudicative proceedings should

be open and on the public record. The rule of open proceedings and public records in FTC

administrative adjudication-which holds that papers fied in a matter, and upon which the

matter is resolved, shall be open to all for inspection, unless covered by an in camera order-

one oflong standing. See generally Grifth Hughes, Inc. v. FTC, 63 F.2d 362 , 363 (D.C. Cir.

1933); In re Crown Cork Seal Co. 71 F. C. 1714, 1967 FTC LEXIS 128 (1967); In re HP.

Hood Sons, Inc. 58 F. C. 1184, 1961 FTC LEXIS 368 (1961).

As discussed supra there is ample evidence in the record that this posting did not occur
as the resuIt of Complaint Counsel' s bad faith, or solely due to acts performed by, or at the
direCtion of, Complaint Counsel.



In fact, the Commission has recognized that "there are peculiarly pressing reasons for

holding all aspects of adjudicative hearngs open to the public gaze. In re HP. Hood Sons

58 F. C. 1184, 1961 FTC LEXIS 368 , at *6. These reasons involve "the deterrent effect of

public proceeding upon potential violators. Id. More important, however, is "the fact that the

public record of past proceedings serves as a guide to the Bar and other professions who are

called upon to advise the business community of this country in trade regulation matters. !d. 

*6-7; see also In re Crown Cork Seal Co. 71 F.T.C. 1714, 1967 FTC LEXIS 128 , at *2

(stating principle that "those seeking instruction and guidance should have access to the

testimonial and documentar evidence upon which our decisions rest"

As a resuIt, there is a strong presumption that the public should have access to the record

underlying the Commission s adjudicative proceedings. See id. ; see also In re Detroit Auto

Dealers Ass , Inc. 1985 FTC LEXIS 90, at *3. This presumption extends "to any document

filed in the record of an adjudicative proceeding, including not only the evidentiary record of

documents admitted in evidence and the trial transcript but also pleadings, motions , orders

prehearng conference transcripts , and briefs. Detroit Auto Dealers Ass , Inc. 1985 FTC

LEXIS 90, at *3 (removing Respondents ' designation of documents as confidential).

Respondents ' assumption of secrecy stands in shar contrast to the nature of the affected

documents, discussed in detail below , and the long-established public nature of administrative

proceedings such as these. Respondents ' zeal for secrecy, reflected in their designation of nearly

their entire document production as "restricted confidential " must be weighed against not only

the evidence underlying this dispute , but the public s right to know.



Respondents Fail to Demonstrate the Documents at Issue Meet the
Standards for In Camera Treatment

Given the presumptions in favor of holding all aspects of adjudicative hearngs, including

the evidence considered, open to public examination, the Commission has set fort strngent

standards and required litigants to satisfy a heavy burden in order to shield evidence from the

public record. See, e.g., In re Hoechst Marion Roussel, Inc. Docket No. 9293 2000 FTC LEXIS

157 (Nov. 22 2000); In re General Foods Corp. 95 F. C. 352 , 353 (1980). RULE 3.45(b)

governing in camera orders states that evidence may be placed in camera only after a finding

that its public disclosure will likely resuIt in a clearly defined, serious injury to the pary

requesting in camera treatment. RULE 3.45 states that this finding shall be based upon the

standard ariculated in HP. Hood and Bristol Meyers Co. as modified by General Foods.

These cases and their progeny establish many important principles. First, proponents

must establish that the information concerned is "sufficiently secret" and "sufficiently material"

to its business that disclosure would resuIt in "serious competitive injury. In re Dura Lube

Corp. 1999 FTC LEXIS 255 , at *5- 6. In Bristol-Myers the Commission outlined six factors to

be weighed when determining materiality and secrecy: (1) the extent to which the information is

known outside the applicant' s business; (2) the extent to whichthe information is known by

employees and others involved in the applicant's business; (3) the extent of measures taken by

the applicant to guard the secrecy ofthe information; (4) the value ofthe information to the

applicant ai1d its competitors; (5) the amount of effort or money expended by the applicant iil

developing the information; and (6) the ease or difficuIty with which the information could be

properly acquired or duplicated by others. In re Bristol-Meyers 90 F. C. at 456-57.



Under Commission caselaw

, "

the phrase ' trade secrets ' is primarily limited to secret

formulas, processes , and other secret techncal information. In re General Foods Corp. , 95

C. at 352 (emphasis added). T;1e caselaw distinguishes between these secrets and "ordinar

business records " stating that motions to apply in camera treatment to "secret formulas" should

be considered "sympathetically" while the latter should be "looked upon with disfavor. See In re

HP. Hood Sons 58 F. C. 1184, 1961 FTC LEXIS 368 at *13. Examples of ordinar

business records include "customer names, prices to certain customers, costs of doing business

and profits. Id. Significantly, the Commission has recognized that businesses might want to

keep this information confidential, but has concluded that "the probability of a concrete injur

resuIting from the disclosure of these documents cannot be inferred from the nature of their

content nor from the mere fact that respondent prefers to keep them confidential." !d. In fact

the Commission has emphasized that requests to seal relevant evidence ofthis tye should only

be granted "in exceptional circumstances upon a clear showing that an irreparable injury will

resuIt from disclosure. !d. at *13- 14.

Movants may not justify in camera treatment based upon "mere embarassment" or

because competitors are "extremely desirous" to possess the information for business reasons.

Id. at *14. The Commission has recognized that if the information at issue is already publicly

available, then disclosure does not resuIt in a competitive disadvantage. See In re Textron Inc.

Docket No. 9226 , 1990 FTC LEXIS 282 , at *6-7 (July 17 , 1990). The Commission has declined

to grant in camera status to information that is older than two and half years old and there is a

presumption against granting in camera status to information that is three or more years old. See

, In re Dura Lube Corp. 1999 FTC LEXIS 255 , at *9; In re General Foods Corp. 95 F.



at 353; In re Crown Cork Seal Co. 71 F. C. at 1715.

Finally, an applicant may not rely upon conclusory statements or general averments in

order to car their heavy burden to keep information from the public record. See In re Hoechst

Marion Roussel 2000 FTC LEXIS 157 at *2-3. Instead, the person seeking to justify in camera

treatment must have personal knowledge ofthe facts and issues discussed and must use the most

specific information available rather than speculative inferences. See id.; In re Bristol-Myers, 90

F.T.C. at 457. Declarations couched in general terms or of a mere "precatory character" are

insufficient. See Hoechst Marion Roussel 2000 FTC LEXIS 157 at *3-

Respondents fail to sustain their heavy burden in justifyng withholding information from

the public record. As discussed in detail below, Respondents present superficial conclusions

omit material facts , misstate the nature of certain information at issue, and assert that information

is sensitive, notwithstanding the publicly-available nature of much information, or its age.

Moreover, as further discussed below, Respondents ' declaration and conclusory chart , submitted

with their Response to Order to Show Cause simply parrot the Commission standards for 

camera treatment, and present superficial conclusions that the information at issue is confidential

and that its disclosure would result in clearly defined, serious injury. Respondents do not explain

how and why these standards apply to the precise facts relating to the information at issue.

22 As Respondents maintain that the exhibits discussed in the following Sections are
properly designated as "restricted confidential" or "confidential " and marked their Motions 

their entirety with brackets out of an abundenceof caution, we are marking many portions of the
following Sections with braces and bold font. In so doing, we do not intend to represent that
these materials were properly designated as non-public; we merely denote these Section as being
supject to Respondents ' designations.



Posting of Exhibit 11 Cannot Result
in a Clearly Defined; Serious Injury

Exhibit 11 to Complaint Counsel' Motion for Partial Summary Decision23 is Corporate

Respondents Response to Complaint Counsel's First Set of Interrogatories which contains

information concerning the formulation of the challenged products. This document does not

warant in camera treatment because the contents and origins ofthe challenged products are not

secret, as Respondents maintain. Aside from the very large volume of information available to

the public concerning the formulations for the challenged products, Respondents have failed to

protect their formulations in this case. This document was not properly marked as "restricted

confidential " as indicated by the external marking on the document, Respondents have attached

numerous product formulations as exhibits to an undesignated deposition transcript, and

Respondents failed to timely object to the disclosure of Exhibit 11 on the public record.

Respondents ' Product Formulations Are
Not Secret or Fully Confidential

With respect to the actual content ofthe product formulation information for the

challenged products, Respondents have failed to show that these formulations are entitled to 

camera treatment. Respondents did not even attempt to address this issue in their Motion which

simply assumes that these formulation are secret. Respondents Response to Order to Show

Cause does little more. It presents a sworn declaration averrng that "the product formulation

information is not known outside of Respondents ' business , except by the companies (that)

manufacture the products " and argues that the Court should infer a clearly defined, serious injury

. 23
Citations to the exhibits submitted with Complaint Counsel's Motion for Partial

Summary Decision are identified herein with the following citation form: "MSD Ex.



from "the nature ofthe documents themselves. See Resp ' Resp. to Order to Show Cause at 6

& Fobbs Decl. at ~ 6. As discussed below, the fact that REDACTED

does not make it so.

Respondents

' "

top secret" formulations are not fully secret and their contentions and

arguments concerning the supposed secrecy of these formulations are not fully accurate, to put it

mildly. A review of the information that is available to the public reveals that a great deal of

information regarding the origins and content of the product formulations may be gained from

public sources , including Respondents ' product labels , advertisements, publicly-available

documents (including scientific studies and an undesignated deposition transcript exhibit), or

through examination of the products themselves.

Respondents argue that "(iJt is difficuIt to imagine information more ' secret'" than their

product formulations. See id. at 8. This is hyperbole, not fact. Consider, first, Respondents

restricted confidential, attorney eyes only" formulation for PediaLean, which appears in the

Interrogatory Response exhibit as follows:

REDACTED



According to Respondents, this is "top secret

" "

highly sensitive commercial

information." Under the terms of the Protective Order counsel for Corporate Respondents was

required to certify this information as "confidential" in good faith, see Protective Order at 5

, ~

2(b), and Respondents did put a "restricted confidential" notation on this page, which was par 

an Interrogatory Response stamped "PUBLIC DOCUMENT." Leaving aside Respondents

improper designation of their discovery response, which we discuss infra pages 45-

REDACTED

The PediaLean package contains the

following data:

Supplement Facts
Ages 6-
Serving Size: 2 capsules
Servings Per Container: 60
Ages 11-
Serving Size: 3 capsules

Serving Per Container: 40

Pediatropin
Proteinophallus Rivieri Araceae
(tuber) extract

t Daily value not established
Other Ingredients: rice flour

Amount Per
Capsule

500mg

% Daily

Value

See Ex. A hereto (product packaging). Simply put, Respondents ' vaunted " trade secret" for

PediaLean, their purportedly "top secret

" "

highly sensitive commercial information" consists of

REDACTED Respondents have gravely


