
UNITED STATES OF AMERICA
BEFORE FEDERA TRADE COMMISSION

~~~/'\

"=YR r.f"\'CD OiY' ";'T\;'-

" ,)/:., '

It.
C.., I."- ,"-"""'

'''' (

HiP H! i\ .uu. 

;- 

\( n'

. .

COMMISSIONERS: Deborah Platt Majoras, Chairman
Pamela Jones Harbour
Jon Leibowitz

Wiliam E. Kovacic
J. Thomas Rosch

THE PEOPLES NATUR GAS COMPAN

CONSOLIDATED NATUR GAS COMPAN

, )

EQUITABLE RESOURCES , INC.

In the Matter of

DOMINON RESOURCES , INC. Docket No. 9322

PUBLIC

and

Respondents.

ERRTA SHEET TO COMPLAINT COUNSEL'S BRIEF
IN SUPPORT OF ITS MOTION TO STRIKE

THE AFFIRMATIVE DEFENSE OF STATE ACTION

Complaint Counsel hereby file an errata sheet to correct errors in the Complaint

Counsel' s Brief in Support of its Motion to Strike the Affnnative Defense of State Action and

exhibits for the Brief, which were filed April 11 , 2007. The brief and exhibits should be

corrected by replacing the originally submitted brief and exhibits with the attached corrected

brief and exhibits. The attached spreadsheet shows the changes made.



Dated: April 17, 2007

Jeffrey Schmidt
Director
Bureau of Competition

Phillip :c. Broyles
Assistant Director

David P. Wales, Jr.
Deputy Director
Bureau of Competition

Patricia V. Galvan
Attorney

Michael H. Knight
Assistant Director

Michael J. Bloom
Director of Litigation Geoffrey M. Green

Attorney
Thomas H. Brock
Senior Litigator Neil W. Averitt

Attorney

- -



COMPLAINT COUNSEL'S ERRTA SHEET FOR CITATIONS

CITATIONS PAGE CORRCTION CORRCTED

Glaberson v. Corn cast Corp. , 22 Added " Glaberson v. Corn cast 

2006 Trade Cas. (CCH) 1 75 531 Corp. 2006-2 Trade
(E.D. Pa. 2006) Cas. (CCH) 1 75 531

(E.D. Pa. 2006)

15 P.S. 93541 (repealed 1988) , 15 Replaced P.S. with 15 PA. STAT. AN. 
PA. STAT. AN. 3541 (West
Added (West 1967). 1967)(repealed 1988)

15 P.S. 93542 (repealed 1988) , 15 Replaced P.S with PA. 15 PA. STAT. AN. 9
STAT. AN. and 3542 3543 (West
with 3543. Added 1967)(repealed 1988)
(West 1967).

66 Pa. C. A. 9 1102(3) , 22 Added (a). 66 Pa. e.S.A. 9

1102(a)(3)

Order Denying Petition ofthe Add "- 9. Order Denying
Office of Trial Staff for the Petition of the Offce
Commencement of an of Trial Staff for the
Investigation of Competitive Commencement of an
Practices Between Natual Gas Investigation of
Distribution Companies at 8 (Oct. Competitive Practices

2005) (Pa. P. e. No. P- Between Natural Gas
000052160) (citing Answer of Distrbution
The Peoples Natural Gas Companies at 8 - 9
Company). (Oct. 6 , 2005) (Pa.

u.e. No. P-

000052160) (citing
Answer of The 

Peoples Natural Gas
Company).

Slip op. at 19-22. Replace Slip op. with Id. at 19-22.
Id.

Phonetele, Inc. v. AT&T, 664 Added ", 737. Phonetele, Inc. v.
2d 716 (9th Cir. 1981) AT&T, 664 F.2d 716

737 (9th Cir. 1981)



COMPLAINT COUNSEL ' ERRTA SHEET FOR CITATIONS (continued)

CITATIONS PAGE CORRCTION CORRCTED
428 US. at 595- Replaced 595- 428 US. at 596

with 596.

94 F. Supp. 2d at 410 Replaced 94 F. Supp. Id. at 410 (citations
(citations omitted) 2d with Id. omitted)

Patrick v. Burget Replaced 106 with Patrick v. Burget
486 U.S. at 106 101. 486 US. at 101

. ""

COMPLAINT COUNSEL' ERRT A SHEET FOR QUOT ATIONS

QUOTATIONS PAGE CORRCTION CORRCTED
foreseeable Delete quotation foreseeable

marks.

actively supervised by state Added single actively supervised'
itself. quotation mark before by state itself.

actively" and after
supervised.

The mere presence of some state Added single The mere presence of
involvement or monitoring does quotation mark before some state
not suffice. The" and after involvement or

suffice. monitoring does not
suffice. '

COMPLAINT COUNSEL'S ERRTA SHEET FOR EXHIBITS
EXHIBITS CORRCTION

CX 0001 Failed to label Complaint Counsel' s Exhibit List with CXOOOI.

CX 0004 Failed to include the full text of 15 PA. STAT. AN. 93543 (West
1967)(repealed 1988).



PUBLIC

UNITED STATES OF AMERICA
BEFORE FEDERA TRAE COMMISSION

DOCKET NO. 9322

In the Matter of

EQUITABLE RESOURCES, INC.

Patricia V. Galvan
Michael H. Knight
Michael J. Bloom
Thomas H. Brock
Geoffrey M. Green
Neil W. Averitt
Frank Lipson

Counsel Supporting the Complaint

Philip L. Broyles

Assistant Director

David P. Wales, Jr.
Deputy Director

Jeffrey Schmidt
Director
Bureau of Competition

April 11, 2007



IV.

TABLE OF CONTENTS

THE PARKER STATE ACTION DOCTRIE SHIELDS ANTICOMPETITIVE
CONDUCT FROM FEDERA ANTITRUST SCRUTIN ONLY WHEN THE
CONDUCT IS IN FURTHERACE OF A CLEARY ARTICULATED STATE
POLICY TO DISPLACE COMPETITION AN WHEN THE CONDUCT IS
ACTIVELY SUPERVISED BY THE STATE ................................. 5A. The Standard of Review . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5B. The Parker State Action Doctrine. . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

e. The "Clear Ariculation" Requirement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8D. The "Active Supervision" Requirement

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

II. PENNSYLVANIA HAS NOT CLEARY ARTICULATED A POLICY
AUTHORIING NATUR GAS DISTRIUTION COMPANS TO
CONSUMATEANTICOMPETITIVEMERGERS ..........................A. The Natural Gas Choice and Competition Act Does Not Evidence a Policy to

Authorize Anticompetitive Mergers

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Pennsylvania s Certificate of Public Convenience Requirement Does Not
Evidence a Policy to Authorize Anticompetitive Mergers . . . . . . . . . . . . . . . . . 21
State Regulation of Natural Gas Distribution Companies Does Not Evidence a
Policy to Authorize Anticompetitive Mergers. .......................... 27

II. THE STATE REGULATORY SCHEME, AS CARD OUT BY THE PUC , IS
INSUFFICIENT TO ACTIVELY SUPERVISE THE POTENTIA
ANTICOMPETITIVE CONDUCT OF THE MERGED FJR " '" 30A. Where States Allow For the Displacement of Existing Competition Through

Private Action, Courts Require Stringent Supervision Over Potentially
Anticompetitive Conduct. .......................................... 31
The Prevailing Legislative Scheme and Merger Settlement Proposal Are
Insuffcient to Provide Adequate State Supervision Over the Monopoly That
Would Be Created

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . 33

PUC APPROVAL OF THE PROPOSED MERGER DOES NOT PRE-EMPT FEDERA
JUSDICTION. . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . 35

CONCLUSION

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . 38



TABLE OF AUTHORITIES

CASES

Adams Fruit Co. , Inc. v. Barrett
494 U.S. 638 (1990). ....................................................

AT&Tv. IMR Capital Corp.
888 F. Supp. 221 (D. Mass. 1995) . . . . . . . 

.. . .. . . . . . . . .. . .. . . .. . . . . . . . .. . .

AT&Tv. North American Industries of NY, Inc.
783 F. Supp. 810 (S. Y. 1992) .........................................

Brentwood Academy v. Tennessee Secondary School Athletic Ass '
442 F.3d 410 (6th Cir. 2006) 

.............................. . . . . . . . . . .. . 

.. .. 10

California CNG, Inc. v. Southern California Gas Co.
96 F.3d 1193 (9th Cir. 1996) ........................................... 11

California ex reI. Lockyer v. Mirant Corp.
266 F.Supp. 2d 1046 (N.D. Cal. 2003) ................................ 10

California Retail Liquor Dealers Ass n v. Midcal Aluminum, Inc.
445 US. 97 (1980) ......................................... , 7 , 8 , 12

Cantor v. Detroit Edison Co.
428 U.S. 579 (1976) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

Capital City Cab Service, Inc. v. Susquehanna Area Regional Airport Authority,
470 F. Supp. 2d 462 (M.D. Pa. 2006) ..................................... 6

Cedarhurst Air Charter, Inc. v. Waukesha County,
110 F. Supp. 2d 891 (E.D. Wise. 2000) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

City of Pittsburgh v. West Penn Power Co.
993 F. Supp. 332 (W. D. Pa. 1997), aff' 147 F.3d 256 (3d. Cir. 1998) . . . . . . . . . . . . . .

City of Y O1(k v. Pennsylvania Public Utilty Commission
449 Pa. 136 , 295 A.2d 825 (1972) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Collns v. Main Line Board of Realtors
452 Pa. 342 304 A.2d 493 (1973) .........................................



Columbia Steel Casting Co. v. Portland General Electric Co.
111 F.3d 1427 (9th Cir. 1996) ..........................................

Commonwealth v. Burnsworth
543 Pa. 18 669 A.2d 883 (Pa. 1995) . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

Community Communications Co., Inc. v. City of Boulder
455 US. 40 (1982) . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Consolidated Gas Co. of Florida v. City Gas Co. of Florida
665 F. Supp. 1493 (S.D. Fla. 1987), aff' 880 F. 2d 297 (11th Cir. 1989), on reh'g en
bane 912 F.2d 1262 (11th Cir. 1990), vacated and remanded 499 U. S. 915 (1991), 

remand 931 F.2d 710 (11th Cir. 1991) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . .

Consolidated Gas Co. v. City Gas Co.
880 F.2d 297 (11 th Cir. 1989), on reh'g en bane 912 F. 2d 1262 (11th Cir. 1990), vacated
and remanded 499 U. S. 915 (1991), on remand 931 F.2d 710 (11th Cir. 1991). . . . . .

Ehlinger Assoc. v. Louisiana Architects Ass '
989 F. Supp, 775 (E.D. La. 1998), aff' 167 F.3d 537 (5th Cir. 1998) .............

Electrical Inspectors v. Vilage of East Hils
320 F.3d 110 (2d Cir. 2002) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . .

Electrical Inspectors, Inc. v. New York Board of Fire Underwriters
145 F. Supp. 2d 271 (E.D. Y. 2001) ... . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. 6

Englert v. City of McKeesport
637 F. Supp. 930 (W.D. Pa. 1986) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

Equitable Gas Co. v. Apollo Gas Co.
AL.J. Initial Decision, Nos. C-844028; C-844035 , (Pa. P. e. Aug. 2 , 1988)

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . 15

Federal Trade Comm n v. Ticor Title Ins.
504 US. 621 (1992) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6- , 12

First American Title Co. v. DeVaugh
- F.3d _ 2007- 1 Trade Cas. (CCH) 175 604 (6th Cir. 2007). .. . . . . . . . . . . . . . . 10

Genord v. Blue Cross Blue Shield of Michigan
440 F.3d 802 (6th Cir. 2006) .............................................



Glaberson v. Com cast Corp.
2006-2 Trade Cas. (CCH) 1 75 531 (E.D. Pa. 2006) . . . . . . . . . . 

. . . . . . . . . . . . . . .

Goldfarb v. Virginia State Bar
421 US. 773 (1975) ..................................................... 7

Heller Fin. , Inc. v. Midwhey Powder Co. , Inc.
883 F.2d 1286 (7th Cir. 1989) 

........................................ 

. . . . . . 5

Hey v. Springfeld Water Co.

207 Pa. 38 , 56 A.2d 265 (1903) ........................................... 19

Hoover v. Ronwin
466 US. 558 (1984) . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . 7

Huberman v. Warminster Township,
1981 Pa. D. & C. 3d 312 , 1981 Pa. Dist. & Cnty. Dec. LEXIS 511
(C. P. Bucks County 1981) ...............................................

In re Equitable Resources, Inc.
No. A- 122250F5000 (Pa. P. C. Feb. 5 2007). ...............................

In re Rodriguez
587 Pa. 408, 900 A.2d 341 (2003) .........................................

In the Matter of Kentucky Household Goods Carriers Ass '
(FTC No. 9309) slip op. (June 22 2005) ................................. 12 , 14

Joint Application for Approval of the Merger ofGPS, Inc. with First Energy Corp.
Pennsylvania Public Utility Commission, 2001 Pa. PUC LEXIS 22 (April 23 , 2001) ..

Joint Application of Bell Atlantic Corp. and GTE Corp. for Approval of Agreement and Plan 
Merger 1999 Pa. PUC LEXIS 86 (Nov. 4, 1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Joint Application of PECO Energy Co. And Public Service Electric and Gas Co. for Approval of
the Merger of Public Service Enterprise Group, Inc. with and into Exelon Corp.

2006 Pa. PUC LEXIS 2 (Feb. 1 2006) ......................................

March v. Philadelphia West Chester Traction Co.

285 Pa. 413 (1926) ..................................................... 24

McCaw Personal Communications, Inc. v. Pacifc Telesis Group,
645 F.Supp 1166 (N.D. Cal. 1986) ................................ 11



Michigan Pay tel Joint Venture v. City of Detroit
287 F.3d 527 (6th Cir. 2002) .............................................. 10

National Gerimedical Hosp. Gerontology Center v. Blue Cross of Kansas City,
452 US. 378 (1981) . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

New York v. Saint Francis Hospital
94 F. Supp. 2d 399 (S. Y. 2000) .....................................

North Carolina ex reI. Edmisten v. P.lA. Ashevile
740 F.2d 274 (4th Cir. 1984) ..........................................

Northern Securities Co. v. United States
193 US. 197 (1904). ..................................................... 9

Pantuso Motors, Inc. v. CoreStates Bank, NA.
568 Pa. 601 , 798 A.2d 1277 (Pa. 2002) ..................................... 19

Parker v. Brown
317US. 341 (1943).................................................... 6 , 7

Patrick v. Burget
486 US. 94 (1988) . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . 11

Phonetele, Inc. v. AT&T
664 F.2d 716 (9th Cir. 1981) 

.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Pietrafesta v. First American Real Estate Information Services
2007 US. Dist. LEXIS 15785 (N. Y. 2007) ..............................

Reazin v. Blue Cross Blue Shield of Kansas
663 F. Supp. 1360 (D. Kan. 1987) .........................................

Reis Robotics USA, Inc. v. Concept Industries, Inc.
462 F. Supp. 2d 897 (N.D. Ill. 2006) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Silkwood v. Kerr-McGee Corp.
464 US. 238 (1984) . . . . . . . 

. ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . 35

Smith v. Pennsylvania DOT
740 A.2d 284 (Pa. Commwlth. 1999) ....................................... 18

South Carolina State Board of Dentistry, FTC No. 9311 , slip op. (July 30, 2004) . . . . . . . . . 8 , 10



Southern Motor Carriers Rate Conference v. United States,
471 U.S. 48 (1985) ............................................. , 10

Surgical Care Ctr. of Hammond, L. C. v. Hospital Servo Dist. No.
171 F. 3d231 (5thCir. 1999)(enbanc)................................... .

TEC Cogeneration Inc. v. Florida Power Light Co.

76 F.3d 1560 (11th Cir. 1996). .............................................

Todora v. Jones Laughlin Steel Corp.
304 Pa. Super. 213 , 450 A.2d 647 (1982) aff' 356 Pa. 349, 52 A.2d 205 (1947) . . . . .

Town of Halle v. City of Eau Claire
471 U.S. 34 (1985) ................................................. , 9, 10

United States V. E.I du Pont de Nemours Co.
353 U.S. 586 (1957) .................................................... 13

United States v. First National Bank Trust Co. of Lexington
376 US. 665 (1964) . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . .

United States v. ITT Continental Baking Co.
420 US. 223 (1975) '................................................... 13

United States v. Murphy,
96 F.3d 846 (6th Cir. 1996) ..............................................

United States V. Pacifc Southwest Airlines

358 F. Supp. 1224 (e.D. Cal. 1973) .....................................

United States v. Rochester Gas Electric Corp.
4 F. Supp. 2d 172 (W. Y. 1998) ..................................

United States v. Rockford Memorial Corp.
898 F.2d 1278 (7th Cir. 1990) ............................................

United States v. Title Ins. Rating Bureau
517 F. Supp. 1053 (D. Az. 1981), aff' 700 F.2d 1247 (9th Cir. 1983) 

.. . . . . . . . . . . .

United States v. Title Ins. Rating Bureau
700 F.2d 1247 (9th Cir. 1983) ............................................

Vll



Wiliams v. Jader Fuel Co. , Inc.
944 F.2d 1388 (7th Cir. 1991) 

..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . 5

Yeager s Fuel v. Pennsylvania Power Light
22 F.3d 1260 (3d Cir. 1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

Yeager s Fuel, Inc. v. Pennsylvania Power Light Co.

1995- 1 Trade Cas. (CCH) 1 71 034 (E.D. Pa. 1995) " 

. . . . . . . . . . . . . . . . . . . .

STATUTES

1 Pa. S. 9 1921(a) ........................................................... 19

15 PA. STAT. AN. 9 3541 (West 1967)(repealed 1988) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

15 PA. STAT. AN. 93543 (West 1967)(repealed 1988) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

52 Pa. Code 9 1.1 ............................................................ 
66 Pa. C. A. 9 103(a) ........................................................ 23

66 Pa. e.S.A. 9 103(c) ........................................................ 23

66 Pa. C. A. 9 1102 .......................................................... 21

66 Pa. C. A. 9 1103(a) . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

66 Pa. C. A. 91102(a)(3) ...................................................... 22

Clayton Act, Section 7
15 U. e. 9 18 (2000) 

.................................................... 

Fed. R. Civ. P. 12(f) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Federal Trade Commission Act, Section 5
15 U. C. 9 45 

.......................................................... 

Natural Gas Choice and Competition Act of 1999
66 Pa. e.S.A. 9 2202 .................................................... 18

Natural Gas Choice and Competition Act of 1999
66 Pa.e.S. 92204(g) .................................................... 19



Natural Gas Choice and Competition Act of 1999
66 Pa. C. A. 2210 ............................................... , 16

Natural Gas Choice and Competition Act of 1999
66 Pa. e.S.A. 92210(c) 

" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . 3

Natural Gas Choice and Competition Act of 1999
66 Pa. e.S.A. 992201-2212 ............................................ , 16

OTHER AUTHORITIES

Analysis of Proposed Consent Order to Aid Public Comment in Indiana Household Goods and
Warehousemen, Inc. FTC File No. 021-0115 (2003), available at

http://wwwftc.gov/os/2003/03/indianahouseholdmoversanalysis.pdf ........... 12-

Amicus Brief Pennsylvania Public Utility Commission Relating to Defendants ' Motions to
Dismiss Complaint City of Pittsburgh v. West Penn Power Co. Civ. No. 97- 1772 (W.
Pa. Nov. 18 , 1997)

...................................................................... 4

Letter from Bohdan R. Panw, Chief Counsel, Pennsylvania Public Utility Commission, to
Barbara Adams, General Counsel, Commonwealth of Pennsylvania (Oct. 13 2006) 4

Letter from James A. Donahue, II, Chief Deputy Attorney General , Antitrust Section
Commonwealth of Pennsylvana, to Bohdan R. Paniw, Chief Counsel, Pennsylvania
Public Utility Commission (Nov. 14 2006) ................................ 3

Pennsylvania Public Utility Commission, Report to the General Assembly on Competition in
Pennsylvania s Retail Natural Gas Supply Market (Oct. 2005) ................... 15

Philip E. Areeda & Herbert Hovenkamp,
Antitrust Law 1 225b4 (2d ed. 2000). ...................................... 10

Phillip E. Areeda & Herbert Hovenkamp,
Antitrust Law 1 221 d (2d ed. 2000) ........................................ 8

Phillip E. Areeda & Herbert Hovenkamp,
Antitrust Law 

1 222b (2d ed. 2000) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Order Denying Petition of the Office of Trial Staff for the Commencement of an Investigation of
Competitive Practices Between Natural Gas Distribution Companies (Oct. 6, 2005) (Pa.

e. No. P-000052160) .............................................. , 15



UNITED STATES OF AMERICA
BEFORE FEDERA TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman
Pamela Jones Harbour
Jon Leibowitz

Wiliam E. Kovacic
J. Thomas Rosch

THE PEOPLES NATUR GAS COMPAN

CONSOLIDATED NATUR GAS COMPAN

, )

EQUITABLE RESOURCES , INe.,

In the Matter of

DOMINON RESOURCES , INe. Docket No. 9322

PUBLIC

and

Respondents.

BRIEF OF COMPLAINT COUNSEL
IN SUPPORT OF ITS MOTION TO STRIKE

THE AFFIRMATIVE DEFENSE OF STATE ACTION

Respondent Equitable Resources, Inc. ("Equitable ) plans to acquire The Peoples Natural

Gas Company from Dominion Resources, Inc. (collectively, "Dominion ). On March 15 2007

the Federal Trade Commission filed an administrative complaint alleging that the acquisition of

Dominion violates Section 5 of the Federal Trade Commission ("FTC") Act, 15 US.e. 945

(2000), and Section 7 of the Clayton Act, 15 U. e. 9 18 (2000), by eliminating competition

between the only natural gas distribution companies serving certain nonresidential customers in




