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UNITED STATES OF AMERICA SECRETARY

BEFORE THE ‘F.EDERAL TRADE COMMISSION

In the Matter of ) Docket No. 9327
. 2) . '
* Polypore International, Inc., ) - PUBLIC DOCUMENT
~_acorporation. ) :

RESPONDENT;S MOTION FOR A PROTECTIVE ORDER RﬁGARDING DISCOVERY
Purspant to tﬁe .Federal .Trade Commission’s Rules of 'Praétice for. Adjudicative
Proceedings (“FTC Rules”), 16 C.F.R. §§ 3.22A and 3.31(d);-Resp.ondent Polypore International,
ﬁc. _(“Polypore” IA, by its attorneys, Parker Poe Adams & Bernstein LLP, hereby moves for a
protective order to (1) limit the scbpe df Compléint Counsel’s First Set of Interrogatories to
Respénde_nt Polypore International, Inc.. (the“‘Interrogafories”) and Complaint Counsel’s Fi;ét Set

of Document Requests to Respondent Polypore International, Inc. (the “Document Requests™); (2)

deny improper discovery demanded beyond the limits set in the Scheduling Order entered on

October 22, 2008; (3) limit the depositions currently sought to the extent Complaint Counsel

intends to question witnesses based on third party discovery document; and (4) quash, or 'lirnif, the
depositions of sought of Steve MéDoﬁal_‘d, Mi.chaelA Gilchn'st, Timqthy Rjney, S. Tucker Ro.eﬂ aﬁd
Pierre Haﬁswald (the “Depositions™) — 1nd1v1duals previously questioned at length by Complalnt s
Counsel as part of its pre-complamt 1nves11gat10n
) INTRODUCTION
After havihg engaged in what can only be deécﬁbed as unfettered gﬁd one-sid‘ea 4discovery
of Polypore fo; over five mohths, the/Federal Trade Commission .(“FTC”) issued its Complaint

against ‘Polypore on September 9, 2008. Polypore does not yet know the full extent of the FTC’s

prior discovery, as Complaint Counsel has not yet complied with its obligations and produced the

! Copies of Intenogatbries, Document Requests and Deposition Notices are attached as Exhibits A, B and C, respectively.
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information which it obtained from third parties during its investigation.2 Polypore, of course, is
aware of what it provided to the FTC, at considerable cost and expense, leading up to this case:

. Polypore produced over 1.1 million pages of documents to the FTC in response to
its discovery requests,

. Polypore responded to 44 CID requests,

. After having produced these documents and haﬁng responded to the CID, Polypore
made five witnesses available for examination by the FTC in investigational
hearings. Two of those witnesses (Messrs. Tucker Roe and Timothy Riney) were
deposed over the course of two days and one witness (Mr. Pietre Hauswald) was
deposed for nearly 11 hours. The transcripts of the examinations of these witnesses
exceed 1660 pages. Each witness was examined on the issues that came to serve as
the basis for the allegations of the Complaint. }

While Complaint Counsel has chosen to ignore much of what Polyioore provided to the FTC in this
discovery in crafting its Complaint, the fact remains that the FTC has already engaged in
extensive, one-sided discovery of Polypore on the very issues identified in the Complaint.

Despite all of this discovery of Polypore, Complaint Counsel has decided to extend its
fishing expedition, seeking vast quantities of documents and responses to oppressive
interrogatories and demanding examinations of the same five witnesses that they spent over 46
hours examining only months before on the very same issues set forth in the Complaint. What is.
even more alarming is the fact that Complaint Counsel has violated the terms of the Administrative

\

Law Judge’s rules limiting the number of interrogatories to 50 including subparts.‘ Apparently,

2 See Letter of William L. Rikard, Ir., dated October 29, 2008, at p. 2 (“I am concerned with Steve’s comment today that
he has not yet contacted all third-parties with respect to the disclosure of their documents and information in this matter under the
protective order and has no obligation to produce any of these materials to us absent a formal request. It was certainly our
expectation, based on the representation made in the initial disclosures made to the Administrative Law Judge, that you would have
prompily contacted these third parties once the Protective Order was entered, which was one week ago. In addition, we do take
issue with your statement that you are not required to produce the third-party documents in the investigational hearings to us absent -
a document request. In fact, in the initial disclosures filed by Complaint Counsel with the Administrative Law Judge, Counsel
stated “Complaint Counsel will provide copies of third-party’s documents and materials 10 days after such time as the
Administrative Law Judge has entered a protective order in this matter and the third-parties who submitted the documents have
been apprised of their rights under the protective -order.” Complaint Counsel’s Initial Disclosures to Respondent Polypore
International, Inc., p. 3 (emphasis added).”).
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Complaint Counsel’s strategy is to cause Polypore as much financial pain as’possible. in the
discovery process in order to force capitulation. As noted by Commissioner Rosch, in addressing
the prdposed changes”to the FTC Rules, a litigant is not to be subjected to oppreSsive proceedings
that are unduly expensive and burdensome and outcome determinative due to such excesses:

Fifst, in merger cases, protfacted part 3 proceedings may result in the parties

abandoning transactions before their antitrust merits can be adjudicated.- . . .

Second, in all antitrust cases, protracted Part 3 proceedings may result in

‘substantially increased litigation costs for the Commission and.for the clients whose

transactions or practices are challenged. More specifically, protracted discovery

schedules and pretrial proceedings-may be good for the litigators, but they can -

- result in nonessential discovery and motion practice that can be very costly to both

the Commission and those clients.”
While Commissioner Rosch was addressing the costs and determinative nature of the proceedings
in the context of the length of time for Part 3 cases, the principle applies equally to the abusive
discovery tactics being employed here by Complaint Counsel. Indeed, in arriving at an agreed-to
~ schedule for this case with Complaint Counsel, Respondent relied on statements made by
Complaint Counsel that its discovery of Polypore would be targeted, narrow and specific, “rifle
shots,” rather than the shotgun approach used by Complaint Coﬁnse_l here. If Respondent had
known that Cpmplajnt Counsel intended to redo the ex?ensive discovery already taken, it would
have strenuously sought a different schedule than cutting discovery off at February 13, 2009, and
holding the hearing in this matter on April 14, 2009. |

Given the limited time for discovery under the expedited schedule and consistent with the
intent of the proposed FTC rule changes to “improv[e] efficiency and timing of administrative
9;4

litigation,”™ subjecting five people to questioning on the same topi’cs'with no limitation has no

_ 3 Reflections on Procedure at the F,edéi-al Trade Cor;lmission. Remarks of J. Thomas Rosch, Commissioner, Federal
Trade Commission. ABA Antitrust Masters Course IV. September 25, 2008.-

‘Id.
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place here. Respondent does not suggest that Complaint Counsel’s pre-oomplaint investigation
must have encompassed and\ gathered “all” the details for each and every transaction mat might
become an evidentiary item in this litigation, only tlhat in an exoedited action it is incumbent on all
parties and counsel to be as efficient as possible. To the extent iofoﬁnation may be neoded to
“roundbout, extend, or supply further details” about a transaction or topic such questions may
promote efficiency, but a wﬁolesalo free-for-all of aoy and all topics that have previously been
exhausted in the pre-complaint investigatioﬁal hearings is burdensome and wasteful and should
have no place in an expedited schedule or under the proposed new rules.’ Complaint Counsel’s
deposition of the five previously questioned witnesses should be eitheij denied outrigﬁt or limited
to information that rounds out, extend or supplies further details of specific topics and not to an
unlimited deposition of previously-ploughed ground.

| Complain't Counsel’s written discovery is overbroad, unduly burdensome, harassing, seeks
information not .réasonably'expected to. yield infom_i,ation relevant to this matter, and exposes
i?ndividualsv_who have already submitted to hours and days of deposition to additional annoyance,
oppression and burden. An order limiting the scope of Complaint Counsel’s written discovery and
depositions is appropriate. /

Complaint Counsel .has served sweeping document recjuests and interrogatories on
Respondeot which are — on their face — dramatically overbroad in violation of the'ALJ ’s Ootober
122, 2008 Scheduling Order, and,"if read literally, nxight call for the production of hundreds of
thousand; of documents that could have no oonceivable relevance to fhe claims asserted in this
action. Literal co.mplianoe with the Complaint Counsel’s written di\scovery would require

Respondent to review millions of pages of. files maintained by individuals employed by dozens of

5 All-State Indus., et al., 72 F.T.C. 1020, 1023-24 (Nov. 13, 1967).
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companies all over the'world that are essociated or affiliated with or have 'some relation, however

remote; to Polypore. In the cohtexfpof this litigation, such a task WOuld be Herculean — it is

certainly well outside the spmt and 1ntent of the expedited nature of thls litigation and the

aspiration to reduce nonessentlal discovery and motion practice that can be very costly to both the
- Commission ahd [the challenged] clients.”  Further, Complaint Counsel seeks duplicative and

burdensofne depositions of five individuals Who Were subject to investigatio'nal hearings in the Part

11 investigation. |

DISCUSSION

A. Scope of Discovery

“Parties may obtain discovery to the extent that .it may be reasonably expected to yield

information relevant to the allegations of the complaint, to the proposed relief, or to the defenses of
‘.any respondent.” FTC Rules 3.31(6)(1); see' FTC v. Anderson, 631 F.2d 741, 745 (D.C. Cir.
1979). The ./}dminiétrativé 'Law Judge has the authority to limit discovery. to the extent it is
f‘uﬁreasonably cu;_nulaﬁve or duplicative,” “the party seeking discovery has had ample opportunity
by discovery in the action to Vobtain‘ the infor]:natien sought;” or “the burden and expense of the
proposed discow)ery outweigh its likely be’neﬁt.;’ FTC Rules 3.31(c)(1)(i-iii). Further, the ALJ
may deny diecovery or make any order to protect “any parfy . . . from annoyance, embarrassment,
oppreission, or undué burden and expense . . .” FTC Rules 3.31(d).

L Complaint Counsel’s Written Discovery is Overbroad, Unduly Burdensome
and Seeks Information Not Relevant to this Matter

The Scheduling Order in this matter entered on October 22, 2008, limits each party to 50

document requests and 50 interrogatories, including subparts. This limitation doubles the standard

.
-6 See n. 3 supra.




number of ihterrégatories permissible under the FTC Rules. Rule 3.35. Notwithstanding this
generous allowance and clear limitation, in addition to the admonition that “[a]dditional discovery
may be permitted only for good cause shown upon application to and approval by. the
Administrative Law. Judge,” Complaint Counsel served upon Respondent -on the samé day the
Scheduling Order was entered Interrogatoﬁes well in ‘excesS of the 50 interro(gator_}; limitation (by
one count, the Interrogatories are well in excess of 116). o )

“The pui‘pose of interrogatories is to narrow the issues and thus help determine what
evidence will be needed at trial . . ;” In re TK-7 Corp., 1990 F.T.C. Lexis 20, *1-2 (1990). A
_shotgun approach to‘discovery will ﬁot “narrow the issues.” Further, Coniplaint Counsel failed
even to ensure that it did not seek duplicative information obtained previously during the
invéstigatory phase. For instance, Interrogatory No. 5 which asks that Polypore, Daramic and
Mi‘éroporous identify all sales by relevant product,' 1n eabh relevant area, from january 2003 to the
present (and projecting forward as possible) with 16 sub-parts. requiring further information, is
substaﬁtially duplicative of the CID Request No. 2 which asks for sales for each relevant product,
in each re_levant area ‘fr’om January 2003 to the present. The only real differences in the tw§
- requests are that Complain_t Counsel now wants Respondent to identify the “line” from which the
N sales came, the product code and the éustomer’s parent. This additional information is irrelevant
and certainly does not justify the clearly duplicative discovery sought of Polyporé.

Complaiht Counsel’s excesses are Qemonstrated by ]\ooking at the in;ce_rplay of their
definitions with the intérrogatorie_s. Complal‘int Counsel defines “relevant product” to include 4
products (battery separators for deep cycle, uﬁinterruptiblé-power supply, autdmotive and motive
applications). Complaint Counsel then requests detailed and voluminous information in the guise

of a single request for each sﬁch “product”. See g.g.‘ Interrogatories Nos. 2, 4 (for each product,
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and fbr each of Polypore, Daramic aﬁd Microporous), 5 (same),‘ 9, 1(); 14, 15, 32. In addition,
Complaint Counsel compounds this egregious discovery by asking for the same informatioﬁ for
each‘ of* 4 “relgvant dreas,” defined as North Ameﬁca, Asia, Europe or the World. See e.g.
Intérrogatories Nos. 6, 16, 34. Thls addiiional burden takes the number of interrogatories well
bé_yond even the outrageous number of 116.

A subpart is to be cons1dered d1screte only when it is “loglcally or factually subsumed

within and necessanly related to the pr1rnary question.” Federal Trade Commission v. Think All

Publishing, L.L.C., 2008 WL 687454 (E. D ‘Texas 2008). The Think All Court went on to explain

that where “the ﬁ;st question can be answered fully and completely without answering the second
question, tﬁeﬁ the second questioﬁ is totally independent of the first and not factually subsumed
Wlﬂ'lln [it].” &, see also Kendall v. GES Eprsition Servs.. Inc., 174 F.R.D. 684 (D.Nev.1997)).
Thl}s it must be considered a separate and distinct question. Complaint Counsel here has’ }
propounded aozens of interrogatories whose subparts -can be answered @ly- and completely
separate and apart from the “first” quesﬁon_propounded. This is in violation of the FTC Rules and
the Scheduling Order and should not be tolerated.

Under the Scheduling Order Respondent has 20 days to respond td the written discovery
propounded upon it. It should'no'At be given the additional burden of having to sift through
duplicative questions that are in blatan‘t violation of fhe limits explicitly set by the Scheduling
Order, nor should it Be required to determine which 50 of the interrogatories should be answered.

Complaint Counsel should be requifed to abide by not only the Scheduling Order, but by
the ixnplicit lirnité set by the FTC Rules and Respondent requests that Coinpla:{ht Counsel be
ordered to propound a new set of interrogatories limited to.a maximum of 50, including subparts.

II. Complaint Counsel’s Definition of ‘fPolyporé’ and “Microporous”

Substantially Increases the Burden of Responding to the Written Discovery
7




Complaint Counsel has defined “Polypore” in its wﬁﬁm diecovery as “Respondent, its
domestic and foreign parents, predecessors, divisions, subsidiaries, affiliates, partnerships, and
joint ventures, end'all directors, ofﬁcers, employees, agents and represehtatives of the foregoing.”
The définition goes on to state that “’Subsidiary,” ‘affiliate,” and ‘joint venture’ refer for this
purpose to any person in which there is a partial (25 percent or more) or total ownership or control
between the company and any other person.”

Microporous is defined with equal breadth as “Micr'oporous Products L.P., its domestic and
foreign parents, predecessors, d-ivisidns, subsidiaries, affiliates, partnerships, and joint ventures,
and all officers, directors, employees, agents and representatives of the foregoing.”

As Complaint Counsel is aware Polypore International, Inc., is cmently owned more than
25% by Warburg Pincus. Further, it is parent to four companies v;'hich,- in turn are parent to, or are
affiliated with, 25 companies throﬁghout the world. This does not take into account its afﬁliatil;n
and relationship with its Liquicel and Membrana divisions. The vast majority of these companies
have 'no connection to the issues in the Complajnt. Making the definition increasingly absurd,

should Polypore be required to feépohd,to the discovery using Complaint Counsel’s definition, it

~ would also be responsible for ascertaining whether all of the directors, officers, employees, agents

and representatives ef these companies have documents or information potentially falling within
Complaint Counsel’s discovery requests and then, if so, gathering and producing the documents
and information no matter how remote to the issues here. Not only would this include thousands
of employees, it would include all outside directors, counsel and other “representatives” of each of
those companies. Thus, read literally interrogatory nﬁmeer 8, which asks Respondent to “describe
the circumstances, the timing of, and all reasons for, the departure. of any company employee ces
from employment at Polypore since July 1, 2007,” would require Respondent to p1‘ovide to
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Complaint Counsel with the circumstances, timing and reasons for the depan;;e of any employee
of Po]yporg, Daramic, Warburg Pincus, and any of myriad companies all over the world which fall
within this expansive definition. Likewise, .Respondent would be required to produce documents
related to these departures pursﬁant to document request number 5, |

By way of further example, with respect to Complaint Counsel’s definition of
“Microporous,” Microporous Was owned prior to the acquisition By Respondent by Industrial
Growth Partners, a private equity éompany that currently owns ﬁvé portfolio companies.” Thus,
accépting Complaint Counsel’s definition to include IGP as a “predecessor” would, again read
literally, require Respondents under interrogatory number 11 to provide the date, list of attendees
énd matters dis_cussed for every board of directors meeting for IGP, and any of its portfolio |
compaﬁies, not to xﬁention any prior owner (or predecessor) of Microporous, which would include
another eguity firm, Kelso & C;)ﬁlpany. Likewise, Respondent would be requi.ré:d under document
* request number 6 to produce all docurhenté relafed to these meetings — including notes of eéch—
indiyidual director. As with Warburg Pincus, Respbndent has no control over IGP or Kelso &
| Company and cannot respond on their behalf,

Complaint Counsel should not be permitted to impqse such onerous and burdensome
reqﬁests on Respohd‘ent. Respondent reqﬁests that thg' Court limit the reciuests to the following
companies: Polypore International, Inc., Daramic LLC and Mlcroporous Products, L.P.
Respondent should not have to answer dlscovery on behalf of its other “parents,’ subsidiaries,

affiliates” or its “predecessors.”. Each of the relevant companies has been in existence during the

<
7 APl Heat Transfer, Inc:; Atlas Material Testing Solutions; The Felters Group Seaboard Wellhead, Inc.; and The TASI
Group. See www. 1gpegu1g com/portfoho html. 1GP’s former portfolio compames which includes Microporous, numbcr 12
different companies in as many industries. i
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time frame at issue, thus there is no reason to go beyond those companies to their predecessors or

other affiliated companies.

III. Complaint Counsel’s Deposition Notices are Duplicative and Burdensome
. As recognized by the Supreme Court of the United States “[i]t is clear from experience that

pretrial discovery by depositions . . . has a significant i)otential for abuse.” Seatile Times Co. etal. ‘

v. Rhinebart et al., 467 U.S. 20, 28 (1984). Complaint Counsel’s desire to take duplicative
testimony from 5 'indivi"i—luals who previously submitted to one or more days of testimony during
the investigational hearings is cumulative, duplicative, ~and unduly burdensome. Five of the eight
witnesses were deposed at length on the issues unde:lying the Complaint. Complaint Counsel has
-advised that they intend to use the transcripts in the hearing i;n this maﬁer, just as they will use the
1.1 million documents previously produced. Complaint Counsel should not be permitted to engage
in' such oppressive tactics in .proceedings which are intended to be handled in an expeditious
manner Without imposing undue burden on the litigant.’ |

. While discovery is designed to elicit new information, some of which may be cumulative,
. disco?ery is not a license to “engage in repetitious, redundant, and tautological inquiries.”
Pulsecard, Inc. v. Discovery Card Servs., ét al., 168 F.R.D. 295 (D Kan. 1996). The Federal Rules
of Civil Procedure,® and federal courts, disfavor repeat depositions. See, é.g., Graebner v. Jam_es‘
River Corp., 130 F.R.D. 440, 441 (N.D. Cal. 1989)(prgventihg-second deposition despite claim

that first deposition was “settlement” deposition and second was “trial” deposition). Re-deposing

B A]though the Federal Rules may not govern here, the FTC Rule’s essentlally mirror the Federal Rules and cases under
the F.T.C. have noted that “judicial precedents under the Federal Rules provide helpful guidance. in resolving discovery disputes in
commission proceedings.” See, e.g., Dura Lupe Corp., 2000 F.T. C. Lexis 1, at *31 (Jan. 14, 2000); L.G. Balfour Corp., ¢t al., 61
F.T.C. 1491, 1492 (Oct. 5, 1962).
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these individuals once moré will sirﬁply gener;te ‘hundreds of additional pages of téstiinony that is
repétitive of the testimony previously elicited. This is not only burdensome on the individual
defendan;cs, but is an unnecessary waste of the Respondent’s and the gbvemment’s time and
money, a result to be avoided. See supra at 3. |
To the extent Complaint Counsel seeks to ask the same questions to the same Wwitnesses it
can obtain that information from a less burdensome and costly source — the prior testimony. .“In
making a decisions regarding burdensomeness, a court should balance the burden of the
interrogated party against the benefit of the.di'scovery party of having that information.” Hoffman

v. United Telecommunications, Inc., 117 F.R.D. 436, 438 (D. Kan. 1987)." To allow full access to

the same individuals does nothing more than ini;r‘eases costs and burden for all parties. Whether
discovery is unduly burdensome depends on “the needs of the case, the amount in controversy,

limitations on the party’s resources, and the importance of the issues at stake in the litigation.”

Hammerman v. Peacock, et al., 198 FRD. 66; 67 (D.D.C."1985). In this case, requiring thesé
individuals to be depoéed' a second .tixlne' on any and all subjects outweighs any putative benefit
Complaint Counsel can expect to obtain and strains the resourceé of all parties. |

To the extent such depositiéns ére permitted, they should be limited to topics not
previously covered and “new” information or quesﬁons related to topics that halve préviously been
covered. ' It would be inappropriate to require individuals who spent up to two full days being
questions in the Part II proceeding to have to subrﬁit to the same quesﬁons yet again. See, e.g.,

Johnston Dev. Group v. Carpenters’ Local Umon No 1578 130 F.R.D. 348, 353 (DNJ

- 1990)(“recollection of an event Wltnessed by five other persons” is duplicative).

IV.  Deposition’s Shou_ld be Delayed or Limited until Complaint Counsel
Provides the Third Party Documents Previously Produced to Respondent
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In its Initial Disclosures Complaint Counsel reveals that it has received doéuments from
twenty (20) third-party entities and individuals during the pre-complaint invéstigation.
Furthermore, Complaint Counsel stated in the initial disclosures thatv it would “p)rovid'e copies of
the third party’s documents and materials ten days affer . . ..'thé_ Admiﬁistrative Law Judge has4
entered a protective order in this matter a.nd the third parties have been apprised of their rights
under the protective order.” Had Complaint Counsel acted expedifiously the ‘ten-day period would
have/ passed by November 3, 2008. Howéver, Complaint Couﬁsel admitted that as of October 30,
2008, not all third parties had been apprised of their figh\ts'undellj the Protective Order. Iﬁ its
response letter of OctoBer 31, 2008 to Respoﬁdént, Complaint 'Counsel states all third-parties have
now received the notice and their documents will be submitted teﬁ days after each third-party
received Complaint Counsel’s notice. Assuming some third-parties did not receive nbtice until at
least October 31, v2008, no third-party documents will be produced to Respondent until at 1east
November 10, 2008. Deépité this, Complaint Counsel has scheduled several depositions prior to
that date, and states that Respondent ié not entitled to any of these third-party documents prior fo
the taking of the seven currently noticéd depositions. . |

4 '_The refusal of Compiaint Counsel to produce those documegts prior to the scheduled
depositions is patently unfair to Respondent and the Mtxie;ées scheduled to be déposed.
Coxﬁplaint Counsel states that it is “committed to ensuring the fairness of these proceedings,” yet it
is difficult to imagine _héw this commitment is advanced by the refusal t& aliow Respondént’s
counsel time to review documents from 20 different entities and individuals on which the
deponents may be questioned. Even if the documents and information are designated as .
confidential under the‘ October 23, 2008 Protective Order, Respondent’s counsel ‘shoﬁld still be

entitled to see these documents before Complaint Counsel is permitted to engage further in what
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~ has been noticeably one-sided diécovery. To permit Cornplaint Counsel to proceed with
e#aminafion, especially since i;t has chosen to delay providing ngtiﬁcation to these third parties,
vprovides an ynfair advantage to' Complaint Counsel that is prejudicial to Respondent and the
witnesses.  This potential for prejudice, oppression and harassment entitles Respondent toa
protective order postponing the depositions until at least seven (7) bﬁsiness days after the third-
party -documents have been produced, or in the alternative preventing Complaint. Counsel from
using such documents in any depoéition until at least seven (7) business days after the documents
~ tobe used have been produced.
CONCLUSION
Complaint Counsel’s discovery tactics are unreasonable and inconsistent with the FTC
Rules and the Scheduling Order in this case. This overreaching, harassing and overly burdensome
discovery seeks documents aﬁd information that is not likely to yield information relevant to the
allegations. of the complaint, to the pfopoéed relief, or to the defenses-of Respondent. For the
reasons set forth above, and the interest of judicial efficiency and economy, this Court should limit
-and deny Complaint Counsel’s invalid and"improper discovery. | |
****'****.*ik*******'****'
Respondent hereby certifies that it has conferred with Complaint Counsel in a good faith

attempt to resolve the issues relating to the issues set out in this motion. See letter of William L.
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Rikard, Jr., dated October 29, 2008, and Complaint Counsel’s response, dated October 31, 2008,
attached hereto as Tab 1. While the parties were able to reach agreement on several issues, the
issues identified in this motion remain unresolved.

Dated: November 3, 2008 chtfully Submitted,

William L. Rikard, Jr.

Eric D. Welsh

PARKER POE ADAMS & BERNSTEIN LLP
Three Wachovia Center

401 South Tryon Street, Suite 3000

Charlotte, NC 28202

Telephone: (704) 372-9000

Facsimile: (704) 334-4706
williamrikard@parkerpoe.com
ericwelsh@parkerpoe.com

John F. Graybeal

PARKER POE ADAMS & BERNSTEIN LLP
150 Fayetteville Street

Raleigh, NC 27602

Telephone: (919) 835-4599

Facsimile: (919) 828-0564
johngraybeal@parkerpoe.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that on November 3, 2008, I caused to be filed via hand delivery and
electronic mail delivery an original and one copy of the foregoing Motion for Protective Order
Regarding Discovery and that the electronic copy is a true and correct copy of the paper original
and that a paper copy with an original signature is being filed with:

Donald S. Clark, Secretary
Office of the Secretary
Federal Trade Commission
600 Pennsylvania Avenue, NW, Rm. H-135
Washington, DC 20580
secretary@ftc.gov

I hereby certify that on November 3, 2008, I served via hand delivery and first-class mail
delivery a copy of the foregoing Motion for Protective Order Regarding Discovery with:

The Honorable D. Michael Chappell
Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580

I hereby certify that on November 3, 2008, I served via first-class mail delivery and
electronic mail delivery a copy of the foregoing Motion for Protective Order Regarding
Discovery with:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580
rrobertson@ftc.gov

Steven Dahm, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580
sdahm@f‘tj“. gov

4 :TD ity ~——
Eric D. Welsh
Parker Poe Adams & Bernstein LLP
Three Wachovia Center
401 South Tryon Street, Suite 3000
Charlotte, NC 28202
Telephone: (704) 335-9050
Facsimile: (704) 334-4706
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_ UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of ) Docket No. 9327
Polypore International, Inc., ) ' -
a corporation, ) PUBLIC DOCUMENT
) .
PROPOSED ORDER ’

Upon consideration of Respondent’s Motion for a Protective Order, and the Court being

fully informed, it is this day of 2008, hereby

ORDERED, that the Motion is GRANTED; and it is further ORDERED, that:

1. Complaint Counsel re-serve its Fil;St Set of Interrqgatories to Respondent Polypore
International, Inc., limiting the number per the Scheduling Order in thls matter to 50
interrogatories, inéluding subparts; |

2. Complaint Counsel limit its ';leﬁn.itio,ns in the interrogatories to those parties and
related compaﬁies that are relevant to the matters at issue in the Complain‘;, relief sought and
Respondent’s de'feﬁses, and define terms such that they do no\t expand the information sought or
- exceed the number of permitted interrogaiories bey;)nd the limits set out in the Scheduling Order;

3 The depdsitions of Steve McDonald, Michael Gilchrist, 'Timbthy Riney, S. Tucker
Roe énd Pierre Haﬁswald be [quashed], [or limited to questions regarding issﬁes ahd topics-that
were not previously covered in the pré-complajnt investigational 'héarings of those individuals, or
are simply intended to supplement or round out previously asked questions or fopics of inquiry];
and

4. To the extent Complaint Counsel intends to use any third-party d;)cuments; in any
noticed depo.sition,.for preparation of questions, or to question a deponent, theA depdsitions shall‘ be

postponed until seven days after the delivery of those documents to counsel for Respondent.




The Honorable D. Michael Chappell
Chief Administrative Law Judge (Acting)
Federal Trade Commission
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4 UNITED STATES OF AMERICA A
BEFORE THE FEDERAL TRADE COMMISSION |

_ In the Matter of ,

Deocket No. 9327

: Polypore International, Inc v '
- a corporatlon ‘

COMPLAINT COUNSEL’S FIRST SET OF INTERROGATORIES TO

Pursuant to- the Federal Trade Commrssron Rules 3 31 and 3.35, Respondent Polypore

~

‘ Intematlonal Inc. 1s hereby requested to answer: the fol]owmg mterrogatorles The requested

o

: answers must be subrmtted to 601 New Jersey Avenue NW, Waslnngton, DC 20580 w1th1n
: twenty (20) days. Ob_]ectlons 1f any, must be. made within ten (10) days after service of these

mterrogatones

Sy  DEFINITIONS

A “Polypore ” “the company,” “you,” or “yours” means Polypore International, Inc its

N

| “domestic and forelgn parents predecessors, divisions, subsxdxanes, afﬁhates partnershrps, and.
Jomt ventures, and all directors, officers, employees agents and representatlves of the foregomg
The terms "subsrdlary," "afﬁhate," and " Jomt venture refer to any person in whlch there is
parnal 25 percent or more) or total ownershlp or control between the company and.any other
person | | | ~
B. “Daramlo, meansl Polypore Internathnal Inc 1ts ‘domestlc and forelgn parents,
predecessors, d1v1s1ons subsxdlanes afﬁhates partnershxps and Jomt ventures, and all dlrectors,

' ofﬁcers, employees, agents and representatwes of the foregomg prior to the purchase of

_ '.Mrcroporous Holdings Corporation on February 2.9,_,2008. The terms "subs1d1ary," "affihate,"

Ty




and "joint veature" refer to any person ln which there is parti_al (25 percent or more) or total
ownership or»controll;ctwe'en the company and any other-person. :

C. t‘Microporous” means Microporous Products L.P., its :domes,ti'c and foreign parents,
-predecessors, divisions, subsrdranes affiliates, partnershxps, and joint ventures and all directors,
officers, employees, agents and reprcsentathcs of the foregomg The terms "subs1d1ary,'f

- "affiliate," and "joint venture refer to,any .person in which theré is partlal (2§ -per.cent or more)
or total ownership or control between the company and any other person.’

D. “The :'transaction;’ means Polypore’s purchase of 100% of the stock of Micr.oporous
Holdings Corporation on February 29, 2008.

B. "Relévant product” or “relevant end use” as used herein means ibattery soparators vsed fo'r
deep-cycle, urﬁnterl-dptible powcr 'supply (“UP, S"’), automotive, or rnotive\applications ’ | . .,
F. - “?Re‘l‘evant area” means and 1nforrnatlon shall be prov1ded separately for: (a) North
America, (b) As1a, (©) Europe (d) the world

G. "Person" includes the company and means any natural person corporatc entlty,
partnershlp, assoclatlon Jomt venture, government entlty, or trust.

H “annum viable scale” ‘means the smallest amount of productlon at which average costs
equal the prlce currently charged for the relevant product It should be noted that minimum
viable scale differs from the concept of minimum efficient scale,._whwhvls th_e smallest scale at
wlxich average costs are rnlmmIZed | - "

L. “Sunk costs” means the acqulsmon costs of tangrble and intangible assets necessary to

g manufacture and sell the relevant product that cannot be. recovered through the redeployment of

* these asscts for other uses. = _ : . v

. “Sales” means net sales, ie., total sales aﬁ,er deductmg d1scounts, returns allowances and




.excise taxes, “Sales” includes sales of the relevant product whether manufactured' by the |
company itself or 'purchased from sources outside the'coinpany and resold by the company in the
same manufactured form as purchasect.

K.. "And" and '.'oi'""have' both’ oonjun_oti've and disjufictive meanings.

L “Descnbe ¥ “state ? and “1dent1f)f > mean to \mdxcate fully and unambiguously €ach relevant
fact of which you have knowledge .

M. "Documents” means all computer files and'writ‘ten,'recorded,_and g’rap'hic mateﬁals of
every kind in the possession, custody or control of the -company.. The term "documents"
inctudes, without limitation: electronic mail messages; -el'ectl!'onic‘ corresp‘ondence and drafts of -
documents; metadata fnd other blbhographlc or historical data descnbmg or relating to
documents created rewsed, or dlstnbutcd on computer systems, coplcs of documents that are not
1dent:|cal duphcates of the ongmals in that person s ﬁles, and coples of doouments the onginals
of whieh are not 1n the possesslon custody or control of the company.

"N. ""Com,pu_ter- files" mc‘]udes information stored i in, or accessible through, _computer or other
informatibn -ret:rieval' systerns, inclu(ting tiocuments st'o"red ih personal cOmputers “pottable
computers, workstatlons, mtmcomputers, mamframes, SETVeErsS, backup dlSkS and tapes, archlve
disks and tapes, and other forms of ofﬂme storage, whether on or off company premlses
O. "Plans" means tentative and prehmmary pr.oposa]s, t‘ecommendatlons, or considerations,

.wh'ether- or not finalized of authorized as wel]A as" those-that have been a-.(zlop'ted.

P. "Relating to" means in whole orin part conshtutmg, contammg, concermng, dlscussmg,
descnbmg, analyzmg, 1dent1fymg, or statmg

Q. “Data” means numenc mformatlon or mformatlon cxpressed mlmencally

R. “PE” means polyethylene




S. “CID” means the Aprll 4, 2008 Civil Investrgatlve Demand issued by the Commlssron to
Polypore |

T. “AGM_?5 means absorptive glass mat.
“UPS” means urﬁuterruptiblepower supply. |

“FTC,” and “Commission” rneanthe Federal Trade Commi_ssion’./

.. “SKU” means stock keeping unit.

X 2 < 4

“RFP” .means requeSt for proposal or r_cqu_e&t for quotes. !
INSTRUCTIONS
A T hese Interrogatones call for. all mformatlon (mcludlng any mformatlon contained in or on
any document or wntmg) that is known oravailable to you, maludmg all information in the
‘ ,-possesswn of, or avallable to, your attorneys agents, or representatlves, or any othet person
. .acting on your behalf or under your du'ectlon or- control N . | N
B. Each Interrogatory, mcludmg subparts isto be answered by you separately, completely

and fully, under oath Ifyou ob_] ect to any part of an. Intenogatory, set forth the bas1s for your

‘objectl on and re_spond to all parts of ﬂte-Inténogatory to whl_eh you do not obJect. Any ground .

not .stated in an obj ection within the tirrle»p'rovided by the Federal Trade Commission’s Rules of

Practice, ot any extensioris'thereof ' shall be"Waived Al obj ections must be made with

pamculanty and must set forth all the mformatmn upon whlch you mtend to re]y in rosponse to

s

any motlon to compel

-~ .

C. All obJectlons must state W1th partlculanty whether, and in what menner, the obJectlon is

~

bemg relied. upon as a ba51s for llmltlng the response Ifyou are w1thhold1ng responswe
'-m_format]on pursuant to any general objectlon, you sho_u_ld 50 expressly mdlcate. If, i in

responding to any Interrogatory, you claim any ambiguity in interpretingeither the Interrogatory

C




or a definition or instruction applilc'ablethereto,_ you shall set forth as part of your re_sponse the

language deemed to be ambiguous and the interpretation used in responding ta the Interrogatory,

_and shall respond to the Interrogatory as you mterpret it.

D.

secure the ful] mformatron todo so, 50 state and answer to the fullest extent possrble, speclfymg

Ifyou cannot answer all or part of any Interrogatory aﬂer exerclsmg ‘due drhgence to

your mablhty to answer the remainder; statmg whatever mformatlon or knowledge you have

concerning the unanswered portlon, and detaﬂmg what you did.in attemptmg to secure the

unknown lnformatlon

E.

If any pn'vilege is claimed asa ground for not responding 1o an Interrogatory, pr'ovide a

privilege log descrrbmg the bams for the clalm of pnvxlege and all mformatlon necessary for the

.Court tp assess the c]a1m of pnv11ege in accordance w1th Rule 3 3 1(c)(2) of the FTC Rules of

Practlce The pnv11ege log shall 1nclude the followmg (1) Speclflc grounds for the claun of

pnvﬂege, (11) the date of the pnv1leged commumcatlon (111) the persons involved in the

prlvﬂeged commumcatlon, (1v) a descnptlon of the subJect matter of th,e pnvrleged

commumcanon in sufﬁcxent detatl to assess the clalm of pnvllege, and (v) the Interrogatory to

o

whlch the pnv11eged mformatlon is responswe

.f

7

Whenever necessary to bnng wnthm the scope of an Interrogatory a response that mlght

' otherw1se be construed to be outs1de its scope, the followmg constructrons should be apphed

1.

Construmg_the terms “and” and “or" in the. disjunctive or conjunctive, as necessary, to

make the Interrogatory more mclusrve

. Construmg the smgular form of any word to mclude the plural and the plural fonn to
1nclude the smgula.r - \ ‘

. Construmg the past tense of the verb to mclude the present tense and the present tense to




| include the past tenee; ' o \

4. Construing the masculine form tc include the feminine fortrt; ;

5. 'Constrtiing the teﬁh"‘Date’; to'r.nean the 'eXact_'day,. month,: and year if escertainable; .‘if'not,
the closest approximation thatt:an ‘ce:nac.le by means ot‘ relaticnship to otlter events,
1ocations, or matters--and o o o |

. 6 Construmg negative terms to mclude the pos1t1ve and vice versa.
G Unless otherwise mstructed prcv1de mfonnatlon where requested from the year 2005 to
the present. |
H. Protiide date, where requested, in electronic spreadsheet format, formatted in Excel (.xlsi.
1. Allsales data should be provided. in-monthly increments: | | |
J.  For all respcnses provide tile layouts and data dictionartes, including\, but not limited to,
' ;deﬁniticns -o‘f all' fte]d's'as well as explanetiohs for eny codes or abbreviations tvi_thin data
g sets, and deﬁmtlons for all product speclﬁcatlon codes. |
K '~ Forall Tesponses to mterrogatones 4 5,15, and 16 prov1de data in Flat File format
| If you have any questions, please contact Chnstlan H. Woolley at 202 326-2018.
e INTERROGATORIES | |
' _1>.. Complete and update all responses to the CID 1ssued to, Polypcre on Apnl 7, 2008.
2. Ident1fy each and every change in pnces by Polypore to customers in North Amenca '
3 itl any relevant ,product since the transaction. Fo’r'eac.h_such request to increase price state\:
S the relevant ptcctect; | o - |
~ b. the cqstomer»; -
.c. the current price; :

d. the proposed change in pri.ce;




. the reason for the price che.ng'e; and-
f. the amount of change in price achieved'»if any. -
3, If the reason for the request for any .change:in price in interrogatory 2, above, is
_ related to increase in Po]ypore’s-costs‘for manufact'uring or selling the relevant product state, in
detail, each cost increase for each relevant product and the faclllty in whlch such relevant
| product is produced or from where the relevant product is sold.
4, .For Polypore Daramic, and Mlcroporous, prov1de data op the costs associated with
the relevant product from'2005 to the present (and prOJectmg forward for all avallable years)
~ These data should cover the total costs associated with produ_cm_g the relevant -product. These
data should b_e reported in both.-dollars an'd in dollars per sq'uare' me'ter monthly, by-company, .
country, plant hne and relevant product Cost data should cover all sunk, fixed, and vanable
costs and should be categonzed as such The cost data should be broken out as follows
' -1nclud1ng,- but not limited to, these categones:
a. raw. materlals; o
b labor; | |
c overhead;
o d _plant admlmslreuon ‘
e; any rebate, mcludmg, but not lnmtcd to, “COS Rebate
£ SG&A; ' | ’
'i. selljn_g;‘
i G&A
| ;iii.. R&D and

v, other start-up expenses




g depreciatioh;
h. ax;lorﬁzaﬁbn;
1. taxes; gnd'
je. all other costs. ™
5. -State :;11 _saies for Polypore, Daramic, and Microporous by each rélévar_lt product in -
eac;h relevailt area frOm J anu@ 2063 to the present (and projecting forward for éll available
. years) organized as fo'llow;«s:- | 4
| a. company (i.c;. P.ol'yporé, Dardfm'c, or Microporous);
- b. plant;
c. line;
d. pfoduct code (which Polypore terms “Item”);
e ,produc.tname'(whiéh ,Poiypore ter'x‘ns “Description’); |
f ﬁrodudt categories (product groupings, including, but not limited to, broadly
defined caiegoﬁes such as “PE-rubber hybrid” and ;1arrowly dq_ﬁ_ned categories
such-as “CellForce™); ', ‘ |
8 c.usto.ﬁu-a'r"na;'iix-ne;‘ |
h cust'c-)z‘ne.r' country, .
i pustomgr’g‘rclf;vant areé;i .
j. customer parent;
k. félevant product;,
1. year sale took pliwé;

m. monfh sale took place;




n. sales dollars sold (indicating éeparately actual sales and sales projections for éll_

years for which projections exist);

0. square meters soid (indicating separately actual sales and‘ sales projections).
p. sales type (i.e. rpgular sale or.sample).

6. State the name, -addresé, estimated sales, and estimated market share. of the qompaﬂy
and each of the company's competi'tors in each relevanth area in the rhanufacture or sale of each |
relevant product. . |

7. Identify each and every occasion when Daramic declared a Jforce majeure, and state
the reasons fof each such dcclarati.on.

‘.8. _ Désoribe‘ the dircumstancés, the timing of, and all reasoﬁs t;or,_tl;e departure of any
* company employee, including, but not hmltedto, Michae_i __Gi-lchrist and George Bri‘]myer from
employment at Polypore since July 1, 2007. 4 | |

9. Ide_ntify. costs and time necessary tp ﬁJlly_qomplete all required testing for
. cormnprcial quaﬁﬁc\ation .for'each rél-eyan’c..pfoauct. ) ” - ;

10, . Identify the 'fac;o¥é affedtir;g ‘the .pr<'>ﬁta_b.i1_ity analysis. of switching production from
relevan£ produbt to rel._e'\.'ar.lt 1.)ro}d1.1c';, 'in'CIu(_iiﬁg, but not lirm;tetii.to, Vt'he mlmmum inqreéise m ‘
price(s) jthat would méké such asw1tch prot'itab.lé. , - “ | |

11.. Provide the date, lists of atten;iees, and identify matters discussed for every Da;a‘mic,

| Polyporc or Micr_opbbus. bo%d of directoré meetlng, iﬁcluding a iist Sf rﬁé&ers, requiﬁng vofe,
and the outcome of eagh vo.te,. sin‘cAeA: J anuéry 1,2001,

12, idenﬁfy éaﬁh é.ﬁd every iflstaﬂce éince J anuary 1, 2006 ll’l whi.’cl_'x. Daférﬁic__ _corﬁpetéd .

against Eﬁte‘k_for the s;zlé of néh;é;iltomotiy.c battery‘separ;tors.. " In fespox;aing tothJs |

interrogatory, identify the type of separator ‘by SKU for each instance of pompéti_ti’oh as well as




the volume of separators in each potential or actual sale, the intended end use-application, and
‘_the separator material (e g PE rubber, PE-rubber hybrid). |
' 13. State the name and addICSS of each person who has entered or attempted to enter

into, or exrted from the development productron, sale, or provrsron of each relevant product -

from J anuary 1, 1999 to the present For each such person, 1dent1fy the relevant product(s) it
_ develops produces, sells, or provrdes or has developed produced sold or provided and the date
of the person s entry mto or exrt ﬁom the rnarket For each entrant state whether the entrant
. developed (oris developmg) anew product lrcensed a product developed by another person,
acqulred a product from another person or-converted assets preciously used for another purpose
(identifying that purpose).

14.  For each relevant product, identify or describe (iucludrng the bases for your
response): . , | o o
| a. requirements for entry into the product-vion or sale of the product in »each relevant

3 area. mcludmg, butnot limited t_o, research and de'veli)pmeut, planmng and design,
| production requlre‘rnents distr’ibution syste'ms, -service requirements patents .
”hcenses, sales and: marketlng act1v1t1es and any necessary governmental and
',V. customer approvals, and the tnne necessary to meet each such requrrernent
i b. the drscount rate to use: to assess the attractrveness of entry, the mvestments by

o
type requn'ed for entry (1nclud1ng the dollar value of each mvestment), the

L .
amount of such costs, the total costs requrred for entry into the productron or sale
of the product the. amount of such costs that wou]d be recoverable 1f the entrant
were unsuccessful or elected to exit the manufacture or sale of the product, the

methods and amount of time necessary to recover such costs; and the total sunk




costs entailed in satisfying the requrrements for entry;
c. possﬂale niew entrants 1nto the manufacture or sale of the product in each relevant
area; |
d, the minirriurrx viabl_el scale,, the minimum au'd optir‘num‘plant size, productton line
' si;e,' capacity uﬁlrzation r;ate', production vol.urrre, requtrenients for multi~p1ant,
multi—product, ?or véxtically integratcd opcratiorrs,‘ or other factors required to
' attain any available cost savings or other -efﬁciehcics necessary to conipéte
proﬁt_ably in ﬂae,;nanufuct_ure or sale of the p'roduct.; and
e. To the extent.that anew entrant located in Asia would incur any additional costs .
or requirements to enter the North American market. for any relevarltproduct,
1dent1fy those add1t10na1 costs or requlrements
- 15.  For both Daramrc and Mlcroporous, 1dent1fy the costs assoclated wnth shlpplng the
relevant product worldwide from 2005 to the -presant- (and pro_]ectmg forward for all avallable
- years). - This information should be reported in: dol]ars monthly by company, country of ongm R
.plant, and relevant product as shlpped to North Amenca (Speclfy destmatron country and port).
Cost information _should cover the total costs associated wlth shlpplng the relevant product. Cost
information shoutd cover ult ﬁxed, variable; and sunk (it cpplicable) costs (and should be - B
cate.gorizcd as such). quon_nation should be broken out iuto the following subcateg’oﬁes (but not
| limited to these -_sub.eatcgories)t - - o | |
| a. ﬁ'eigbt on board, |
b. 'customsh.-' |
c. msurance, and

d all other costs mcludmg surcharges, taxes fmd tanffs, mcludmg, but not hmrted .




" to, VAT and "iml.)ort/.eirport.
'16. Provide information on assessments‘ and estimates of the cdsts of shipping the .
relevant product to North America (specify destlnatlon country and port, if possrble) by OTHER
' battery separator manufacturers Th1s mfonnatlon should be reported in dollars, monthly by
‘com,pany, o_ng]n country, plant, and relevant product market. - Cost estimates should cover the
total costs associated with slilpping the relevant product, covering all fixed, variable, and sunk (if '
applicable) costs (and- should be categorized as such). Estimaies should be broken out into the
following subcate.gories, including, but not limited to, these subcategories:
a. Freight.on Board;. | |
_b. customs; "'. SN
c. :insurance; and
4 all other costs._-in.cluding» sur‘cha‘rges,_ taxes and tariffs, .‘ivncluding_, but not limited
| to, VAT and 1mport/export - o .4
17. Identlfy each and every producer of a relevant product in each relevant area, and
state whether that person has ever sold a relevant product into North Amenca, and if s so, state
the type of separator by matenal and relevant end use.
18, Descnbe the role reputatlon plays in galmng and nlamtarnrng customers for each
‘relevant product mcludlng, but not llmlted to, how the factor of reputatmn impacts As1an
producers of relevant products
l9., Describe your strategy for estabhshmg customer relationships for the sales of the
elevant products, meludlng, but not lumtecf to, the respondlng to, or solicitation of, RFPs.
20. Descnbe Mlcroporous plans to enter the automotlve market in any relevant arca

between January 2005 and the date of the transactlon

\




. | 21.  Identify all eommunicatio_ns between Hollingsworth & VoSe and Daramic ,frorn-
January 1, 1997 to December 31, 2001, related to any agreement, or attempt to enter into an
agreement, ineluding,- but rlot linﬂtedr to, the 2001 Cross Agency Agreenrem and the purchase of
Exide’sCorydon, Indlana facﬂ]ty If any meetmgs were held W1th regard to any of the topics
which fall within the descnptlon above 1dent1fy

a, who was pr_e_sent,

b. each topic-:of dis_cussion; and

c. all excﬁanges ef irrformatiop (identifying those that were considered

confidential). | o
.22, 'Identify all communications between Hollingsworth &Vose and Daramic from

July 1, 2005 to the :present', related o0 any -egreement,' or attempt to-ent_er irltd an‘agr_eement,
including, but not limited to,.'thle renerval of 't‘tre 2001 Cr‘oss Agency Agr'eemerrt If eny' meetings
were held with regard to any of the topxcs wh1ch fall wrthm the descnptxon above 1dent1fy

| a. who was present

~b. each topic of dlscussion;:bar;d
‘. all exchanges‘ oi: inforrrxation (identifying those that were considered
conﬁdentlal) v | | : .'
23, Identlfy each and every mstance when Polypore has marketed sold, attempted to
market, or attempted fo sell AGM separators In answering this 1nterrogatory ldentlfy
- a. target customers, A
b assoclated volume, arld |
c. geographlc locatlons of each custemer or potentlel

24. Identrfy e_ach and every agreement or attempted agreement discussed br negetiated _




between Daramic, or Polypore, end any. battery sepérator manufacturer relating to non-compete
agreements, aoquisitions, joint ventures, or maiketing ag‘reeme'nis from J anuary 1, 2004 o vthe
Qresent. | - | o
25. Withregard to’-eac_h negotiation or discussion identified in response to interrogatory
24, identify:
| a, Who pa;tjcipeted; and .
b the substance of each'liegoﬁation or diseussiOn,ﬂ:i.noloding but not lirrﬁted-'to,
products at issue, geographies at issue, timing and duration of agfeement(s)

~ -

discussed and the outcome of each negotiation or discussion,
26. State all efficiencies’ achleved or are expected fo be achieved, by Polypore asa
- result of the acqulsmon of: Mlcroporous In answenng thls 1nterrogatory, provide a detalled
exp]anatlon of how each - efﬁclency has beneﬁtted or W111 soon beneﬁt your customers.

27.  List, and describe, each and every developmental proj ject for any relevant product in
whiob Microporous had been engaged prior to the trans-actioﬁ 'Provicfe a deféliled update on the
status of, each such proJ ect to date, mcludmg, but not limited to, pro_]ects LENO, Coolthp, and
.Emstem

- 28, Foreach proj eet -menﬁonedAin response to interrogatory number 27, describe the:
o intended commercialuser
b targeted customer(s); Ea
c. leogth of time in dcslelopsnebt;
d. remalmng action 1tems,

‘€. dollar. amount of mvested capltal

- £ the expected beneﬁt of the new, or altered technology' and




: g ex'peCted time when commercial sales are expected to begin.
29, State all efforts by Daramic to develop a deep-cycle separator for ﬂooded lead-acid
batteries smce J anuary 1, 1997, 1ncludmg, but not limited to:
a. money spent in development; :
b.. 'time (in man years) in development;
. personnel and cont;actors involved;
d. -testing partners; -
e. testing results;
f. associated contraetlnegotiations;
- g attempted sales of separatots for deep-cycle applications; and
~ h. sales of separators for deep-cycle end use application.
30. State-all efforts to improve the HD .separ-ator, jincluding but not limited to, cost
reduction, "runnabil'ity,‘ and petformance improvement effor.ts.: | |
:3 1. Identify the e(iuipntent that has'oeen ofdered "or purchased for the second phase of
the Mi’ctoporous expansion, includiu'g’, -but not limitec/i to, the equipment intended for the Bnersys
contract referenced by M1chael Gﬂchrxst on pages 58 and 59 of his Investigational Hearing
transcnpt Provlde the status of thls eqmpment mcludmg, but niot limited to, the locatlon, cost,
and ongmal purpose of each piece of equipment. To the extent the ongmal purpose dxffe'rs from '
the current use or plaxmed use provide detalled explanation of the reason(s) for the change and
the tlmmg of the change _ ( |
. 32. For each product produced by Polypore, Daraduc, or Mtcroporous since January 1
2003 state the:
a product code, |

r




b. name;
c. different SKUs;'
d. material used (e.g. PE, mbbér,'PE/rﬁbb'er hybridj‘;“
€. end use; . A
f. purchasing customer; and ’ _
g -cxplain in detail .sysfems for the coding of products whether as part of the SKU or
product code or any other product designation"scheme. |
33. Identify all éﬁpply agreements of greater-than Mo »(!2)‘years in duration-between
D'aramic, or Polypore and any customer or facility in North Amcrica for any relevant product,
For each »svuppl'y agreement identiﬁed_, stéte:
a. the customer or facility that 1s or was a party to the agreement With Déramic or
~Pol'};pore; ‘ |
b. when it'was entered i,n-fo and when it expired or, if the ﬁgreeihent is still in effect, °
' when it‘is (.iue,,,to éxpiylre;and - |
- ¢. which relevant product or pfoducts are covered by _thél agréement, wit_h the
as#oéiated ar_;nual w}p'lufnesl. statqd seﬁai’_ately in squar.c_z_;he’ters and dollars. -For -
suph vpl@és suppliéd iﬁ 2008, s;tvat-e“ aé’;ﬁél %}o_il;lmes ona yéér;to-d_ate Basis. For.
such volumés to l;el supphed m the remamder of ._2'00‘8», gnc‘l any future years uﬁd’er
: vagrevem.ents :still h-i‘effecf, provide “r.e.és.onablqésﬁ;néfe;; and .dc':s.cri.bc.: ﬁie ﬁefh’od .
: by which those estlmatcs were éaiculaic.d. SR |
34 Far ea;h rele\_(:an't' pr‘ocli,uct,'-fc;r. each SKU, and fc;f cach relevant area, froﬁ: 1997 to
| ﬂlépresemidént_ify_:. R PSR o . . ,

a. thge-quafte:land year in which thqcompény first bégap to develop or test the




. . i
 product (including but not limited to internal testing according to industrial

standafds_ of tests r'eéuired by prospecﬁve ‘custoﬁmersﬁ N
b. the quarter and year in whxch the p;oduct was ﬁi"é* s§]d in comm&cid quantities; v
c. the ﬁr/st"bus_tqme'r to pufcl:;aée_ﬂ)e product in commercial quantities;
: d. any independent léboratories involved in testing and)or cievelo;aing the product;
e. any hldustf);-wide tests (e.g. BCI staﬁdards) to which the préd-uétwas subjected; .
'and ' - N o - ' |
f. the fcotal cost of product development and tesﬁn_g botne by the company (Daramic

or Microporous), between the dates identified in “a.” and “b.” above).. N

35. | State _-fh-e full name and dgﬁ:;itiqn "fql_" t];e' _abb_r_eviations used in docuxﬂen;
“07BO6AOSA.xls,” which begins with Bates number “PP;SEI_Eob0023482." o
36. -Idenﬁfy .each_and every illasfance-wl;en Hoﬂipgswor_th & 'V'qise m.a.l"k_et.ed; sold, | |
attempted to rﬁarkét, or atter'npfed.to-sell: PE sgpérators.. In apéwefing this interrogatory identifyé
a target customers, ' - | . “ | "
b. a,ssoci;ited-\;olélnle; and
c. .geogr'aphiq locations of ea;éh -customer or potential. '
.37' To the extentyou hav¢ al_read'_y prévided doquﬁmts ;q_s_p?ns,ive to any of the

A

foregoing interrogatories, identify each individually by Bates range.




Datéd: Ociober-22; 2008

1. Robert Robertson
Complaiiit Counsel.
Bureau of Competltlon

Telephone' (202) 326+
» Facsnmle (202) 326-2884
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TED STATES.OF AMERICA
BEFORE TI-IE FEDERAL TRADE COMMISSION

Tnethe Matterof 4 o N

- - Docket No. 9327
Polypore Intematlonal Inc., -
. acor,porauon. :

o .,..,-,',.‘,..

COMPLAINT COUNSEL’S FIRST SET OF DOCUMENT REQUESTS TO
RESPONDENT POLYPORE_INTERNATIONAL INC.

Pursuant to Rules 3; 31 and 3. 37 of the Rules of Procedure of the Federal Trade ‘
, ;Commissxon ¢ ‘FTC Rules: of Practlce”), Respondent Polypore Internatlonal Ine., is hereby
requested to produce the followmg documents for 1nspectxon and copying at-601 New Jersey
| Avenue NW Washmgton DC 20580 w1thm twenty (20) days ObJectwns to any request must
' 3be made w1th1n ten (10) days from the date of serv1ce |
Gt DEFINITIONS
A. ) “Polypore ” “the company,” “you,” “your;” and hke terms mean Respondent its
-domestic' and -forelgn parents, _predecessors, dwxsrons,.subsxd-ranes,.afflhates, |
o f.;parmerships, 'an'd joi'nt- ventiires; and 'all directors; officers Aernplo-yee's, agents and
B "_-representatives of the foregomg “Subsrdlary,” “afﬁhate,” and Joint Venture;’ refe"r for
- this purpose to any person in whlch there is partlal (25 percent or more) or tota]
ownershrp or contro] between the: ‘company and any other person Unless otherwrse
N ' _specrﬁed, “Daramic” means Dararmc LLC and shall be synonyrnous with “Polypore
| B. . "‘Mrcroporous rneans Mrcroporous Products L P 1ts domestlc and forel gn parents
. predecessors, d1v1s1ons, subs1d1anes, afﬁliates partnershlps, and joint ventures, and all
- dlrectors, offxcers, emp]oyees, agents and representahves of the foregomg “Subsrdrary,” o

“ “afflhate ? and “Jornt Venture” refer for thrs purpose to any person in whrch there is




partial (25 percent ot ~rnore) or total Aownershi_p-or control between the company and any
other person. :

. f‘Document,” subject to definition C below, shall‘have the broadest meaning that would

be applicable under the Federal Rules of Civ'il'—Procedure, and includes without limitation
computer files; electronic mail messages; eléctronic correspon'dence and drafts of |
.documents; metadata and .other bibliographic or historical data describing or relating to
doc.uments created, revised, or distributed_ on computer system‘s; c0p'iesv of documents that
are not identical'duplic-ates of -the originals in that .person’s ﬂles'; and copies of documents
- the origlnals of Whlch are not m Respondent’s :possession, custody or control.
‘ Unless otherwxse specrfled “document” excludes (1) bills of ladmg, mvorces purchase
' orders, customs declaratxons, and other s1m11ar documents of a purely transact:onal
' nature, (2) archltectural plans and engmeermg blueprmts and [©)] documents solely
relatmg to tax, human resources, workplace safety, or pens1on plan 1ssues .
"Relevant product" or relevant end use means battery separators used for deep-cycle,
' unmterruptr.ble power sup_ply *(“UPSA”), automotlve,v or motlve apphcatlons.
“And” and “or”. have both conjunctrve and d1s3unctave meamngs B
“The transactron -feans Polypore s purchase of 100% of the.sfock .of Mlcroporous
Holdings Coxporatlon on February 2, 2008 | | |
' .“Re]evant area” means, and 1nt'ormat10n shall be provrded separately for, (1) North

A_meri‘ca', ) As1a, (3) Europe, and (4) the world, 4




| INSTRUCTIONS
A.  Produce 'all'.ddcuments,féqéléétéd in native format, iﬁcludfn.g all metadata and all data
suﬁponing'Excel wofksh'eeté, in whlch the file exists-—&i'thih:tﬁé company. |
B. If aﬁy pﬁvilege‘is cla;'lime'dvas a :g'rour-l'd for withholding any dpcument responsive to these
féqﬁe;ts, .p'rcl_)vide a”lbé o.f-i_.nlforﬁlation necessary for the. Comrnission gnd the
.Administrative Law Judge to assess the claim of pﬁvilege, in accdrda'n.ce. with Rule
331(c)(2)-of ihe FTC Rules of Practice, inglu;ﬁng v&ithou_t.’li‘miteit'ibn (1) all specific .
g’rbunds for- the _éléi;_n_ o’f _priv-i_lege; (2 th;é date,—lnature', subj'e(;t; creator_(s)-, and. .alll
rct;;_ié'ieﬁt(s) §f thé .withheld document; and (3) each .Ag;c'umen't r’eq_uegt to whic}; the
.»‘withheld ;d.o“cu‘rﬁent:is:r-e:sp(;né‘ifve.
S C.. - : -"*-"_Unless cherwise specified, provide documents generated f'rorh J mu@ 1, 2003 toAt.he
present, A | . |

D. I you have any qﬁesﬁons, please contact Christian H. Woolley at (202) 326;20'18. ,




-,DO‘CUMENT REQUESTS |
: .Pr,oduce the 'follovving' .'
‘vl. Any documents not prev1ously produced that are responsr ve to the Commtssron 8
April 7 2008 subpoena duces tecum rssued to Polypore, mcludmg without hrmtanon any
fesponsive- documents generated since that date.
2.. Any documents (1n any electromc format) not prevrously produced that are lrnked
-with. any document(s) reSpons1ve to the April 7, ,2008 subpoena duces tecum.
. -3, | All -documents related to, identified m or relied upon .to prepare your responses to
© any of the Commission’s frrst set of i mterrogatones in thts matter mcludmg all subparts.- .'
o4 | All documents relattng to each and every declaratron of force majeure by you "
under any contract since J anuary 2003
5. All documents relatmg to the departure of any Mrcroporous employee, or any
individual fonnerly emp]oyed by Mrcroporous who, subsequent to the transaetron became a
'Polypore employee, between July 1 2007 and the present |
6. , Unless produced in response to request number 3 above, all board meetmg
mmutes, .power points, agendas and persona] notes: of each partrcrpatmg dn'ector concernmg'
every board meetmg 1dent1ﬁed in your response to lnterrogatory number 12
7. All documents related to or reﬂectmg shrppmg costs for relevant products (as : :
deﬁned above) between Polypore facrhtres in Chma and North Amerrca |
8. Unless produced in- response to request number 3 above all documents related to-
the requests for proposals (and respcnses thereto) 1dentlﬁed in your response to mterrogatory

number 20.




9, Unless produced in response to request number 3 above, all documents related to,
constituting, or 'reﬂecting any communications with Hollingsvvorth;& Vosé identified in your
. responses to interrogatories number 22 and 25. - | |

10, Al documents 'related to efﬁcjencies achieved or foreseen by Polypore as a result
of the purchase_of.ivﬁcroporous, .

11. . All documents concerning each and every developmental project of Mieroporou_s,.
relating to .any re]evant product, including, but not limited to, projects LENQ, CoolWhip; and
Einstein. | " “

: 'sl_2.~ Unless produced in response to request number 3 above, all documents related to
. -each and every effort by Polypore to develop of market a ﬂooded 1ead-ac1d deep~cycle battery
" separator -b‘etween' J anuary 1, 1997 and the present, or otherw1se related to your -response to
mterrogatory number 30 | | - A _ .

- A3 Al documents related to or tendmg fo support Polypore 8 statement in 1ts Tuly 3
2008 letter: to then Bureau Du'ector Schrmdt that the battery separator mdustry is dormnated by
large sophlstlcated buyers who have substantlal buymg power and as consequence, control
prices within the 1ndustry . -

B '147 All documents meludmg W1thout ]mutatlon data compllatrons, generated by or .
for Po]y'pore or Daramic relatmg to the pnce' sensitivity, price 'elastlcny, price points, or. product .
substltutlon of any relevant product(s) | ' | |

15. Al documents, 1nclud1ng.w1thout hrmtatlon data comprlauons generated by or
for Mi.e'roporou's rel’atm'g t‘o_ the price sens1t1v1_ty, price elasucltyY price pomts, or product

\

* substitution of any.relevant product(s).




' pnces, and pri in vecmons |
e 17 All tax returns (for both Dararmc and Mlcroporous) for each of the last fwe (5)
ca] endar years | |

18 All pI‘Oflt and ]oss statements (for both Daramw and MJcrOporous) for the last

: f1Ve (S)f'calendar yeats in the most detaﬂed level mamtamed

"‘. Complamt-'ConnSel
~‘Bureau of Competmon
o -Federal Trade Comrmss1 on




EXHIBIT C




UNITED STATES OF AMERICA
BEFORE TI-IE FEDERAL TRADE COMMISSION

‘Datéd; October 22, 2008




:-Mlchael;‘G _hrlst

_ | UNITED STATES OF AMERICA
-401 South Tryon Street, Suite 3000 I FEDERAL TRADE COMMISSION
Charlotte Norih Caroliha: 28202

This: subpoena requires ):fo dappear and give testimony, &t the- date and time specifled in ltem 5, at the
request of-Counsel- Iisted in-lv m,8 in the proceeding described in Item 6.

1a. YOUR' PPEARANCE WILL BE BEFORE

7. ADMINISTRATIVE LAW JUDGE




RETURN OF SERVICE

I heraby certly ihat a duplicate original of the within -
subposna was duly served:  (check the method used)
n . . .

O inperson.

O by ragistered mail.

‘ (- by leaving copy at principal office or place of business, to wit:

{Name of pergon making service)

----------- il i g St Tl

(Official.title)




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

: , Docket No, 9327

Polypore International, Inc.
a corporation,

‘ PLEASE TAKE NOTICE, that pursuant to Rule 3. 33(3) of the Federal Trade
Comm:ssnon s Ru]es of Practxce for Adjudlcatwe Pro<:eedmgs (16 C F.R. §§ 3 33(a)) Complaint

Dated: October 22, 2008




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

Inthe Matter of --

Docket No. 9327

Polypore International, Inc.
a corporation.

- person authorlzed by law to: adrmmstcr oaths Tie Tesimony w111 be recordéd by stenogl aphlc
- and video means, The testimony will bietaken at:the offices of the: Federal Trade Commission,
601 New Jersey Avenue, NW, Washmgton DC 20580 in Room 8201 on October:30, 2008.

Dated: October 22, 2008







