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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

2

- )
In the Matter of )
) Docket No. 9327
Polypore International, Inc. )
a corporation. ) PUBLIC
)

MOTION FOR AWARD OF ATTORNEYS’ FEES AND COSTS
AND TO LIMIT SUBPOENA SERVED BY RESPONDENT ON NON-PARTY

EnerSys respectfully moves this Court for an Order directing Respondent

Polypore International, Inc. (“Respondent™) to compensate EnerSys for all attorneys’ and
paralegals’ fees and costs incurred in reviewing the documents that are potentially responsive to
a subpoena duces tecum (“Subpoena”) served on EnerSys by Respondent in this proceeding, and
for the outside vendor charges incurred to facilitate that review and the ultimate production of
‘documents.

Alternatively, EnerSys requests that the Court order Respondent to participate in a
procedure proposed by EnerSys designed to reduce the unreasonable and extraordinary burden
imposed on EnerSys by the Subpoena.

EnerSys further requests that the Court further limit the Subpoena by striking
Requests 10, 13-14, and 19-24 and modifying Paragraph 9(e) of the Protective Order dated
October 23, 2008 to shield EnerSys’ production from disclosure to Respondent’s special in-
house counsel, Michael Shor.

In support thereof, EnerSys respectfully refers the Court to, and incorporates by
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reference herein, the contemporaneously-filed memorandum and the Affidavit of John Gagge

submitted therewith.
Dated: December 16, 2008 STEVENS & LEE, P.C.
By ‘ot -
Neil C. Schur

Eugene V. Lipkowitz

1818 Market Street, 29th Floor
Philadelphia, Pennsylvania 19103
(215) 751-1944
ncsc@stevenslee.com
evl@stevenslee.com
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CERTIFICATE OF SERVICE

I hereby certify that on December 16, 2008, I filed via overnight courier and electronic
mail an original and two copies of the foregoing Motion of EnerSys for an Award of Attorneys’
Fees and Costs and to Limit Subpoena Served by Respondent Upon Third Party, supporting
Memorandum and proposed Order with:

Donald S. Clark, Secretary

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue, NW, Rm. H-135
Washington, DC 20580

secretary@ftc.gov

I hereby certify that on December 16, 2008, I delivered via overnight courier and
electronic mail two copies of the foregoing Motion of EnerSys for an Award of Attorneys’ Fees
and Costs and to Limit Subpoena Served by Respondent Upon Third Party, supporting
Memorandum, and proposed Order to:

- The Honorable D. Michael Chappell
Administrative Law Judge
Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580
oalj@ftc.gov

I hereby certify that on December 16, 2008, I served via overnight courier and electronic
mail a copy of the foregoing Motion of EnerSys for an Award of Attorneys’ Fees and Costs and
to Limit Subpoena Served by Respondent Upon Third Party, supporting Memorandum, and
proposed Order on:

Eric D. Welsh, Esquire

Parker Poe Adams & Bernstein, LLP
Three Wachovia Center

401 S. Tryon Street, Suite 3000
Charlotte, NC 28202
ericwelsh@parkerpoe.com

Steven A. Dahm, Esquire
Federal Trade Commission
Bureau of Competition
Mergers II Division

601 New Jersey Avenue, NW
Washington, D.C. 20001
sdahm@ftc.gov
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9327
Polypore International, Inc.

a corporation. PUBLIC

S N uat ' w ar

MEMORANDUM IN SUPPORT OF
MOTION FOR AWARD OF ATTORNEYS’ FEES AND COSTS
AND TO LIMIT SUBPOENA SERVED ON NON-PARTY

INTRODUCTION

EnerSys respectfully submits this memorandum in support of its motion for an
Order directing Respondent Polypore International, Inc. (“Respondent”) to compensate EnerSys
for all attorneys’ and paralegals’ fees and costs incurred in reviewing the documents that are
potentially responsive to a subpoena duces tecum (“Subpoena™) served on it by Respondent in
this proceeding, and for the outside vendor charges incurred to facilitate that review and the
ultimate production of documents.

Alternatively, EnerSys requests that the Court order Respondent to participate in a
procedure proposed by EnerSys (described in detail below) designed to reduce the unreasonable
and extraordinary burden imposed on EnerSys by the Subpoena.

EnerSys further requests that the Court further limit the Subpoena by striking
Requests 10, 13-14, and 19-24 and modifying Pa:fagraph 9(e) of the Protective Order dated
October 23, 2008 to shield EnerSys’ production of documents from disclosure to Respondent’s
in-house counsel, Michael Shor.

As set forth below, EnerSys has already expended considerable time and
resources to comply with Respondent’s broad Subpoena by gathering approximately

200,000 potentially responsive documents in EnerSys’ possession, custody or control worldwide.

1
SL1 890586v3/008444.00930



But the Subpoena imposes a further unreasonable and extraordinary burden on EnerSys, which is
neither a party to this litigation nor a competitor of Respondent. The Subpoena will likely
require EnerSys to spend more than $50,000 (possibly more than $75,000) to review and produce
the documents. This is far beyond the burden a non-party under these circumstances should be
expected to bear under F.T.C. Practice Rules and as a matter of fundamental fairness. As a
result, EnerSys respectfully asks this Court to order Respondent to pay EnerSys the attorneys’

. and paralegals’ fees and costs (or at least some sizeable portion thereof) it will incur in reviewing
the documents requested prior to their production to Respondent.

EnerSys anticipates that Respondent will point to case law rejecting requests for
cost reimbursement filed by other parties in other matters. EnerSys submits that this case is
distinguishable from those cases because EnerSys does not seek herein to recover the costs of
gathering résbonsive documents, i.e., for the lost time of its employees, or to recover after-the-
fact fees and costs incurred. Instead, EnerSys seeks — in advance — an award of the massive out-
of-pocket expense it will be forced to incur for attorney and paralegal time spent reviewing the
documents. As discussed below, EnerSys further submits that the rationale of those cases
holding that a subpoenaed third party must bear its own cost of compliance is somehow in
furtherance of an agency’s legitimate inquiry or the public interest has no application where a
respondent, rather than an agency, issues the subpoena.

Simply stated, while EnerSys is willing to absorb the not insubstantial costs of
gathering the documents as a cost of doing business, the review of the now gathered, potentially
responsive documents for relevance, attorney-client privilege and confidentiality imposes an
unreasonable and extraordinary burden on EnerSys. EnerSys has participated in a telephonic

“meet and confer” with Respondent’s counsel and has further conferred via electronic mail
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correspondence, pursuant to 16 C.F.R. § 3.22(f) (2008). See Statement of Counsel Pursuant to
16 C.F.R. § 3.22(f), filed herewith. Stunningly, Respondent’s proposed solution to the massive
burden of attorney and paralegal review in this matter was that EnerSys simply produce the
documents without reviewing them at all." Throughout counsel’s discussions, Respondent has
been unwilling to make any meaningful accommodation to EnerSys with regard to the massive
burden of paying counsel to review the now gathered, potentially responsive documents.

EnerSys, in sharp contrast, has attempted to reduce the burden on both
Respondent and EnerSys by making a balanced proposal involving three phases:

1. EnerSys would make the documents available for
inspection in its counsel’s offices in Reading, Pennsylvania.
Respondent’s counsel could review each document and/or search
the documents in Summation, a software program that allows some
searches (“Summation”), and Respondent’s counsel would select
those documents for production and, it is hoped, cull down the
production to a more manageable number of pages.

2. EnerSys’ counsel would review for relevance, privilege and
confidentiality the documents selected by Respondent, and, if the
number of documents selected remains voluminous, Respondent’s
counsel would pay EnerSys for reasonable attorney and paralegal
time incurred and for outside vendor charges. Respondent is
obviously incentivized to minimize the burden by being required to
pay for the review. If Respondent selects a volume of documents
that imposes a de minimis burden on EnerSys, EnerSys would
agree not to seek fees and costs.

3. EnerSys would produce the documents about which there
was no dispute, and counsel would meet and confer regarding any
disputed documents. Any further dispute would be resolved by the
Court.

Respondent flatly rejected this eminently reasonable proposal. It is apparently

willing to review all the documents now in EnerSys’ counsel’s possession, but does not want to

! See E-mail of Neil C. Schur, Esquire to Eric D. Welsh, Esquire, dated December 12, 2008, a true and correct
copy of which is attached hereto as Exhibit 2 (rejecting Respondent’s proposal that EnerSys produce the
documents without reviewing them).
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give EnerSys’ counsel an opportunity to review the documents and is unwilling to reimburse
EnerSys for all or any part of its expenses incurred in doing so (other than photocopying charges)
even if the selected documents continue to impose an unreasonable burden on EnerSys. In short,
despite EnerSys’ extensive efforts to gather documents and comply with Respondent’s subpoena
in this case, as well as EnerSys’ good faith efforts to reach a reasonable compromise regarding
the review, Respondeht has made no meaningful accommodation regarding the burden imposed
by the patently necessary review of the documents and instead, blithely dismisses EnerSys’
concerns. Apparently, Respondent fully expects EnerSys to pay a staggering likely bill of more
than $50,000 solely so that Respondent can obtain from EnerSys — free of charge — documents
that Respondent hopes will enable it to defend itself against the Federal Trade Commission’s
(“F.T.C.”) charges.

In view of the above, EnerSys is left with no option but to turn to this Court for
relief and respectfully move this Court to order Respondent to pay EnerSys the attorneys’ and
paralegals’ fees and costs EnerSys will incur in reviewing the documents called for by
Respondent’s broad subpoena or accept EnerSys’ proposal, set forth above.

FACTUAL BACKGROUND

EnerSys is a global manufacturer of flooded lead acid batteries headquartered at
2366 Bernville Road, Reading, Pennsylvania 19605.

Prior to the stock purchase at issue in this case, EnerSys purchased high-
performance polyethylene battery separators from both Respondent and Microporous
Products L.P. At present, EnerSys purchases high-performance polyethylene battery separators
solely from Respondent. In short, EnerSys is a customer — not a competitor — of Respondent.

Respondent has directed a Subpoena to EnerSys (the “Subpoena™), a true and
correct copy of which is attached hereto as Exhibit 1. EnerSys received the Subpoena from

4
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counsel for the F.T.C. on November 7, 2008. The Subpoena requests documents as set forth in
34 paragraphs, generally seeking documents generated as early as January 1, 2003. (Ex. 1.)
Among the documents sought by the Subpoena are all documents relating to:

(@ Communications between EnerSys, on one hand, and
Respondent, Microporous, ENTEK or any third party, on
the other hand, regarding (a) any actual or potential
contract for lead acid battery separators, (b) any actual or
proposed change in Respondent prices and/or (c) any actual
or potential increase or decrease in the volume of lead acid
battery separators purchased from Respondent;

(b) Any actual or potential contract or agreement between
EnerSys, on one hand, and Respondent, Microporous,
ENTEK or any third party, on the other hand, for the
manufacture and sale to EnerSys of lead acid battery
separators;

(©) Any internal discussion or consideration internally at
EnerSys about EnerSys producing or manufacturing lead
acid battery separators;

(d) All lead acid battery separators purchased by EnerSys from
any supplier, including but not limited to the specific,
product(s) purchased, the amount or volume of each such
product(s) purchased, the price(s) of the product(s)
purchased, the date(s) of purchase, the end use(s) or
application(s) of the product purchased and the EnerSys
plant to which such product was shipped;

(e) Units, price, square meters and product type or brand, of all
battery separators purchased by EnerSys from any source
from January 1, 2000 to the present; and

® Actual or anticipated end use or application of certain
products purchased by EnerSys and the destination of the
shipment of such product.

(Ex. 1.) The foregoing list is a summary, not a quotation. Moreover, the foregoing list is

representative and is in no sense exhaustive. (See id.)
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EnerSys determined quickly that it needed to move the Administrative Law Judge
for an extension of time within which to file a motion to and including December 16, 2008. On
November 14, 2008, EnerSys filed with the Secretary of the Federal Trade Commission a Motion
to Extend Time in Which to Move to Limit Subpoena Served by Respondent Upon Third Party
and to Seek Cost Reimbursement. On November 17, 2008, the Court granted that motion and
allowed EnerSys to file this motion on or before December 16, 2008.

Meanwhile, promptly upon receipt of the Subpoena, EnerSys had begun gathering
responsive documents and electronically stored data worldwide and preparing same for
production. Certain potentially responsive documents were housed outside the United States,
and certain potentially responsive electronically stored information was housed outside the
United States. (Affidavit of John Gagge (“Gagge Aff.”), a true and correct copy of which is
attached hereto as Exhibit 3, at 9 10.)

Respondent has received from the F.T.C. a copy of all documents EnerSys
produced to the F.T.C. in response to its subpoena,i and likewise has the transcripts of the sworn
testimony of EnerSys executives John Gagge and Larry Axt, who testified at the investigative
hearings.

EnerSys executives John Gagge and Larry Burkert, along with counsel, oversaw
the gathering of documents at EnerSys in response to the Subpoena and coordinated a worldwide
search for responsive documents. (Ex. 3, Gagge Aff. 75, 9.) They contacted approximately
thirty supervisors and executives throughout EnerSys, and asked them to pass on the requests for
documents and information to their subordinates and coordinate the collection of potentially
responsive documents. (Ex. 3, Gagge Aff. §11.) As a result of those efforts, EnerSys gathered

approximately 200,000 potentially responsive pages. (Ex. 3, Gagge Aff. §12.)
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On November 28, 2008, EnerSys sent a drive containing the gathered documents
to the undersigned counsel. (Ex. 3, Gagge Aff. § 13.) Counsel began its review of the
documents and quickly discovered that EnerSys had gathered approximately 200,000 pages of
responsive documents. As a result, EnerSys immediately halted the review and hired an outside
vendor to make the documents more manageable. The outside vendor loaded the documents
onto Summation (making them searchable to some extent), assisted with opening password-
encrypted documents, and most importantly, eliminated duplication, reducing the volume of the
potentially responsive documents from approximately 200,000 pages to approximately
100,000 pages (;r 15,500 documents. With the exception of one folder of documents that was
password-encrypted, the potentially responsive documents were loaded onto the undersigned
counsel’s computer system on December 9, 2008.

On December 10, 2008, EnerSys participated in a meet and confer with
Respondent’s counsel. EnerSys explained the steps it had taken to comply with the Subpoena,
including the gathering of documents as set forth above, the loading of the documents onto
Summation, and the attempted elimination of duplication. EnerSys also objected to specific
document requests in the Subpoena, including Requests 5, 7, 10, 13-14, 17-24, 31 and 33. Ona
more global level, EnerSys explained that it possessed a number of documents in which a portion
of the document was relevant but much of the document was irrelevant and contained highly
confidential proprietary information regarding EnerSys’ business plans and trade secrets. As a
result, EnerSys explained, it would obviously need to review each document carefully to identify
and redact the irrelevant and highly sensitive information. Furthermore, EnerSys explained, the
fact that a business person involved in the search effort selected a document as potentially

responsive does not mean that EnerSys concedes its relevance and responsiveness or that the
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entire document is relevant or responsive. EnerSys further objected that the Subpoena called for
the production of documents in several foreign languages, which EnerSys would not agree to
produce without translation at Respondent’s cost and attorney review. EnerSys further objected
that the documents should not be shown to Michael Shor, Respondent’s in-house counsel, and
should simply be reviewed by Respondent’s outside counsel. EnerSys proposed that Respondent
agree to modify Paragraph 9(e) of the Protective Order dated October 23, 2008 to shield
EnerSys’ production from Mr. Shor, strike certain Requests, and either: (1) agree to pay
EnerSys’ attorneys’ fees and costs incurred in reviewing the documents and the outside vendor
charges discussed above; or (2) adopt the three-phase proposal outlined above in an effort to
efficiently review the documents and simultaneously reduce the burden on Respondent.

Both on that December 10, 2008 “meet and confer” conference call and in
electronic mail correspondence on December 12th and 13th, Respondent refused to agree to
either option. (See Email of Eric D. Welsh, Esquire to Neil C. Schur, Esquire, dated
December 12, 2008, a true and correct copy of which is attached hereto as Exhibit 4 (“I have
talked with my client and we cannot agree to your proposal.”).) Respondent agreed to pay
reasonable photocopying charges.

Following that call, Respondent has agreed to withdraw Requests 5 and 7
(seeking agreements and communications between Respondent and EnerSys) and forego the
production of documents written in a language other than English “for the time being.” Most of
the more burdensome requests, however, including the requests EnerSys asks this Court to strike,
were not able to be substantially narrowed.

On December 11, 2008, the password-encrypted documents were opened and

loaded onto EnerSys’ counsel’s computer system, adding approximately 250 documents.
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ARGUMENT

Pertinent Legal Authority
F.T.C. Practice Rule 3.31(d)(1) expressly provides that the “Administrative Law

Judge may deny discovery or make any order which justice requires to protect a party or other
person from annoyance, embarrassment, oppression, or undue burden or expense, or to prevent
undue delay in the proceeding.” 16 C.F.R. § 3.31(d)(1) (2008).

The F.T.C. Practice Rules further authorize the Administrative Law Judge tb limit
discovery under the following circumstances:

The frequency or extent of use of the discovery methods otherwise
permitted under these rules shall be limited by the Administrative
Law Judge if he determines that:

(1) The discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive;

(11) The party seeking discovery has had ample opportunity
by discovery in the action to obtain the information sought; or

(iii) The burden and expense of the proposed discovery
outweigh its likely benefit.

16 C.F.R. § 3.31(c)(1) (2008) (emphasis added).

It is equally clear that in F.T.C. proceedings, non-party witnesses may be
compensated to cover the cost of producing voluminous records in response to a subpoena. Fed.
Trade Comm’n, Operating Manual (hereinafter “F.T.C. Manual”) § 10.13.6.4.7.8, @ailable at
http://www.ftc.gov/foia/adminstaffmanuals.shtm (last accessed Dec. 15, 2008). The F.T.C.
Manual provides:

Third party witnesses may move for recompense to cover the cost

of producing voluminous records in response to a subpoena. When

appropriate, the ALJs have entered such an order; in such event the
proponent of the subpoena must tender payment.
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Reimbursement by the proponent of the subpoena is appropriate for costs shown
by the subpoenaed party to be unreasonable. In re Flowers Indus., Inc., No. 9148, 1982 FTC
LEXIS 96 at *16 (F.T.C. Mar. 19, 1982). “An ALJ does have the authority, in proper cases, to
condition issuance of a subpoena upon an agreement to reimburse expenses of compliance, or to
deny a motion to quash on the condition that reimbursement be made.” In re Int’l Tel. & Tel.
Corp., 97 F.T.C. 202, 1981 LEXIS 75 (1981). If the cost of compliance is unreasonable, the ALJ
“should require the proponent of the subpoena to cure the unreasonable burden, either by
conditioning his denial of the motion to quash upon the proponent's agreement to reimburse the
recipient so as to reduce compliance costs to a reasonable level, or (absent such an agreement) by
granting the motion to quash.” Id.

Requests for cost reimbursement after compliance have been found untimely. Jd.
Requests for costs of compliance may be granted, however, if a subpoenaed party begins to
comply and then later realizes the compliance costs are unreasonable. As the Administrative
Law Judge in In re Int’l Tel. & Tel. Corp explained:

Of course, compliance costs may not be fully foreseen. A subpoena
recipient may undertake compliance with a subpoena on the belief,
which turps out to be incorrect, that the costs will be reasonable.
Therefore, the ALJ should afford the producing party the
opportunity, even after compliance begins, to file a motion for a
protective order conditioning further compliance upon an
agreement for reimbursement of anticipated costs. The producing
party may be able to show that its experience with partial
compliance reveals the unreasonableness of the costs of
remaining compliance. If so, the ALJ may act to relieve the
undue burden in either of the ways available to him were a
motion to quash filed: by conditioning further compliance upon
the proponent's agreement to reimburse such compliance costs,
or, if the subpoena proponent will not agree, by terminating the
obligation for further compliance.

Id. (emphasis added).

10
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The Federal Rules of Civil Procedure may be consulted for guidance and
interpretation of F.T.C. Rules where no other authority exists. F.T.C. Manual § 10.7. Federal
Rule of Civil Procedure 45(c)(2)(B) provides that where a party issuing a subpoena moves to
compel production of documents, the Court “shall protect any person who is not a party ... from
significant expense resulting from the inspection and copying commanded.” Fep.R. CIv.P. 45
(©)(2)(B). As Professors Wright and Miller explain:

A final protection unique to subpoenas duces tecum is to be found
in Rule 45(c)(2)(B)(ii), which protects nonparties who are required
to produce documents or materials. The provision requires that
orders compelling persons who are neither parties nor officers of
Dparties to produce designated materials or permit inspection of
these materials be protected from “significant expense.”... The
district court is not obligated to fix the costs in advance of
production, although this often will be the most satisfactory
accommodation between imposing expense on the subpoenaed
party while protecting the party seeking discovery from excessive
costs by way of an award under the rule. In some instances, it may
be preferable to leave the matter uncertain, determining costs after
the materials have been produced, provided that the risk of this
uncertainty is disclosed fully to the discovering party.

9A CHARLES ALAN WRIGHT & ARTHUR MILLER, FEDERAL PRACTICE & PROCEDURE § 2463
(2008) (emphasis added and footnotes omitted).

The Court Should Order Respondent to Pay
EnerSys’ Legal Fees Or Accept EnerSys’ Proposal

EnerSys is neither a party to this litigation nor a competitor of Respondent.
Nonetheless, EnerSys has already produced two witnesses in Washington, D.C. to testify in this
matter, produced hundreds of pages of documents to the F.T.C. in response to a prior subpoena,
and gone to great lengths to gather more than 15,000 documents that are potentially responsive to
Respondent’s Subpoena. Only at this point does EnerSys “cry uncle” and argue the burden of

reviewing those documents is undue, unreasonable and extraordinary.
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Respondent’s Subpoena forces EnerSys to pay substantial out-of-pocket costs —
likely more than $50,000 — to review the potentially responsive documents it has gathered in
response fo Respondent’s broadly-worded Subpoena. While EnerSys is willing to absorb limited
costs and fees incurred in gathering such documents, the burden imposed by reviewing
approximately 15,500 documents, or 100,000 pages, of potentially responsive documents is
simply undue and unreasonable. Compensation of EnerSys is therefore appropriate. See Inre
Flowers Indus., Inc., 1982 FTC LEXIS 96; Inre Int’l Tel. & T eZ Corp., 97T F.T.C.202; F.T.C.
Manual § 10.13.6.4.7.8.

If this Court looks to case law interpreting Federal Rule of Civil Procedure for
guidance, compensation is appropriate to protect EnerSys from “significant expense.” WRIGHT
& MILLER, supra, § 2463.

EnerSys’ Motion is timely because it seeks an award of its fees in advance of full
compliance (i.e., EnerSys has gathered the documents but has not yet reviewed them) and in
advance of incurring the fees and costs at issue (i.e., the fees and costs incurred for reviewing
and producing the documents). In re Int’l Tel. & Tel. Corp., 97 F.T.C. 202 (“The producing
party may be able to show that its experience with partial compliance reveals the
unreasonableness of the costs of remaining compliance.”).

Indeed, EnerSys has come to court seeking relief before incurring the vast
majority of the fees and costs at issue and has sought to reduce the burden on it and Respondent
by proposing a procedure that would allow Respondent to review and/or search the documents
gathered by EnerSys and select those documents it wants. EnerSys submits that many of the
documents called for by the Subpoena and gathered by EnerSys will not make any disputed fact

more or less likely and will not aid Respondent in defending itself against the F.T.C.’s
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allegations in this matter. See 16 C.F.R. § 3.31(c)(1) (2008) (“Parties may obtain discovery to
the extent that it may be reasonably expected to yield information relevant to the allegations of
the complaint, to the proposed relief, or to the defenses of any respondent.”).

As a result, EnerSys’ proposal that Respondent first review the documents may
substantially reduce the burden on EnerSys. If, for example, Respondent could quickly
determine that it has no interest in a certain type of document, that determination could
potentially save EnerSys (or ultimately, Respondent) thousands of dollars in attorneys’ fees.

If Respondent is ordered to pay those fees, it is incentivized to reduce them. That
incentive structure avoids the moral hazard of allowing a party to increase the quantity,
complexity, and scope of document requests boundlessly without any regard for the costs of
gathering and reviewing them. Respondent’s broad requests here and frank unwillingness to
cooperate with EnerSys in resolving the dispute regarding the burden imposed by the necessary
document review demonstrate an utter lack of regard for the marginal and total costs imposed
upon others compelled to gather and review each potentially responsive document. (See Ex. 1.)
The appetite of an unrestrained glutton for documents imposes costs upon others, and can be
readily constrained here by limiting the scope of the Subpoena or by ordering Respondent to
adopt EnerSys’ proposal.

In one relatively recent case, this Court found a burden not “undue” only after
substantially limiting the scope of the subpoena. See In re North Tex. Specialty Physicians,
F.T.C. Docket No. 9312, Order dated January 30, 2004 (granting in part subpoenaed party’s
motion to quash, and concluding: “In light of the limitations set forth below in this Order, the
burden on BCBSTX is not an undue burden.”). Similarly, here, requiring Respondent to first

review in good faith the documents in EnerSys’ counsel’s offices and select those documents it
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actually wishes EnerSys to produce is likely to make the burden substantially less onerous or
perhaps even not undue.

Moreover, EnerSys proposes ultimately to review these documents using junior
associates and one or more paralegals, with supervision of a shareholder, in an effort to reduce
the cost. But if Respondent could initially reduce the scope of the review and provide to
EnerSys’ counsel the Summation searches that yielded the documents it wants, EnerSys may be
able to avoid lengthy reviews of certain entire categories of documents, further reducing the
burden. But rather than engage EnerSys in a true, good faith discussion, Respondent has blithely
dismissed EnerSys’ plainly legitimate concerns and good faith efforts to resolve the dispute
regarding burden.

EnerSys anticipates that Respondent will claim EnerSys is to blame and should
have tried to narrow the scope of the Subpoena before gathering the documents. But Respondent
asked for, indeed, commanded the production of, these documents and cannot now wash its
hands of the mess it has created. Request 20 s illustrative. It seeks “All documents relating to
any testing or qualification by EnerSys of lead acid battery separators produced by any entity
other than Polypore or Micorporous.” (Ex. 1 at 3, Req. 20.) When pressed, Respondent’s
counsel conceded Respondent did not want actual test results but instead sought only
“summaries and status reports regarding the testing and qualification of separators/suppliers.”
(Ex. 4.) No reasonable reading of Request 20 on its face would reveal that Respondent did not
want test results. (Ex. 1.) Indeed, to the contrary, a reasonable reading of that request would be
that such results were the primary category of documents it sought. (Ex. 1.) EnerSys cannot
now be faulted because Respondent drafted its Subpoena inartfully or overly broadly and

EnerSys, in turn, gathered potentially responsive documents. In any event, the burden of
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searching for such summaries may be greater than the burden of gathering all testing documents
because each document relating to testing must be reviewed. The rub is that EnerSys responded
to the request as drafted by Respondent, and as a result, Respondent cannot now complain that
EnerSys did not object and attempt to carve out the most obviously responsive category of
documents from the request. Such revisionism simply makes no sense, and the burden
Respondent has created is obvious. Moreover, as the In re Int’l Tel. & Tel. Corp. opinion makes
clear, “compliance costs may not be fully foreseen. A subpoena recipient may undertake
compliance with a subpoena on the belief, which turns out to be incorrect, that the costs will be
reasonable.” In re Int’l Tel. & Tel. Corp., 97 F.T.C. 202.

EnerSys further submits that the rationale, expressed in a number of opinions
denying a subpoenaed party’s request for reimbursement of costs of compliance, that such
compliance is in furtherance of an agency's legitimate inquiry and the public interest* makes no
sense when a respondent, rather than the agency itself, drafts and issues the subpoena. The
rationale arose in cases challenging the burdensomeness of an investigative subpoena issued by
an agency, including the F.T.C. or the Securities and Exchange Commission,” and has been
misapplied to cases in which a respondent drafts and issues the subpoena.

A respondent in such a case is virtually identical to a defendant in a private
litigation: it simply seeks documents to aid its defense. The respondent’s discovery of such
documents furthers no “agency’s legitimate inquiry” and serves no “public interest” in an F.T.C.

action any more than a defendant’s discovery of such documents in a private action. In both

2 In re Evanston Northwest Healthcare Corp., F.T.C. Docket No. 9315, 2004 WL 3826416 (F.T.C. July 7,
2004); In re North Tex. Specialty Physicians, F.T.C. Docket No. 9312, Order dated January 30, 2004; Ir: the
Matter of Rambus Inc., No. 9302, 2002 WL 31868184 (F.T.C. Nov. 18, 2002); Fed. Trade Comm’n v. Dresser
Indus., Inc., No. 77-44, 1977 U.S. Dist. LEXIS 16178, at *13 (D.D.C. 1977).
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cases, the subpoenaing party should bear excessive costs of compliance. The private action
would be governed by Rule 45, under which fees and costs (or a portion of them) may be shifted
to the subpoenaing party. See FED. R. C1v. P. 45(c)(2)(B). There is no compelling reason for
any different result in an agency proceeding. Assume, for example, that a private party had sued
Polypore in a United States district court under Section 1 of the Sherman Act, and Polypore (as a
defendant) had served a subpoena on EnerSys. In such a case, Rule 45 would protect EnerSys
from the “significant expense” of reviewing such a large vblume of documents. See FED.R. C1v.
P. 45(c)(2)(B). But here, in this F.T.C. proceeding, Respondent asks this Court to order EnerSys
to review and produce documents that are potentially responsive to Respondent’s requests,
without Respondent contributing a single penny other than photocopying charges® or taking any
steps to mitigate the burden of the review. There is simply no rational basis for such
dramatically different treatment for a subpoena served by a respondent in an F.T.C. action and a
defendant in a private action. Accordingly, EnerSys respectfully submits that this Court should
hold that the reasoning underlying those F.T.C. opinions that have denied costs to subpoenaed
parties on the basis of furthering an agency’s legitimate inquiry and the public interest has no
application to cases in which a respondent — not an agency — issues and serves the subpoena.

In sum, this case cries out for an Order of compensation, as a matter of due
process, required by the F.T.C. procedures cited above, and fundamental equity, required by our
judicial and administrative system. For all the foregoing reasons, and pursuant to the authorities

cited above, EnerSys respectfully requests that this Court order Respondent to compensate

3 See, e.g., Fed. Trade Comm’n. v. Texaco, Inc., 555 F.2d 862, 882 (D.C. Cir. 1977) (citing cases). Those cases
are also distinguishable because they addressed burden as a basis for quashal, rather than an award of fees and
costs. Id. EnerSys does not seek to avoid discovery or quash the Subpoena in its entirety.
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EnerSys for all attorneys’ and paralegals’ fees and costs incurred in reviewing the documents
called for by Respondent’s Subpoena and for the outside vendor charges incurred to facilitate
that review and the ultimate production of documents. Alternatively, EnerSys requests that the
Court order Respondent to participate in the three-phase procedure proposed by EnerSys, as set

forth above.

The Court Should Further Limit the Subpoena

In addition to the limitation identified above (requiring Respondent to either pay
EnerSys’ costs of compliance or accept EnerSys’ proposal to reduce the burden), EnerSys
respectfully requests that the Court further limit the Subpoena as follows.

First, EnerSys requests that the Court strike Requests 10, 13-14, and 19-24.

(Ex. 1.) These Requests are overly broad and unduly burdensome. For example, the amount of
EnerSys’ purchases of battery separators, the price paid, and the dates of purchase are simply
irrelevant to whether Respondent harmed competition by acquiring Microporous. (See Ex. 1 at
Req. 10, 13-14.)

Similarly, while testing of battery separators may be relevant to the issue of
barriers to entry, Respondent’s request for all documents “relating to any testing or qualification
by EnerSys of lead acid battery separators” manufactured by anyone (see Ex. 1 at Req. 19-20) is
vastly overbroad. Respondent’s cryptic proposal to limit its request after the fact to “summaries
and status reports regarding the testing and qualification of separators/suppliers” (see Ex. 4) does
not reduce the burden on EnerSys at this stage, and would not have reduced the burden of review

if initially requested in this manner because extensive review of large volumes of documents is

It is unclear what charges are included in “photocopying charges”, as document productions of this size are
typically made electronically without any photocopying. To date, Respondent bas not offered to cover
EnerSys’ outside vendor charges, paralegals’ fees, or Information Technology employees’ time spent loading
and organizing the documents, which EnerSys submits are analogous to photocopying charges.
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still required by the request — even as narrowed. Also, because it is unclear what Respondent’s
counsel will view as “summaries and status reports,” EnerSys may go to great lengths to exclude
all other testing documents only to be faced with a complaint from Respondent’s counsel that the
production was incomplete or improper.

More importantly, the revised Request remains unduly burdensome because
EnerSys’ summaries and status reports of its testing are highly unlikely to be relevant to this
case, as explained below, and the burden outweighs the relevance. See 16 C.F.R. § 3.31 (2008)
(empowering an Administrative Law Judge to limit discovery where the “burden and expense of
the proposed discovery outweigh its likely benefit.”). A typical summary or status report of tests
of separators will not reveal or even address the lead time for such testing, which will drive the
analysis of barriers to entry. (Ex. 3, Gagge Aff. 9 14.) Instead, such a document will summarize
the results of the tests or trends in the results, or the status of the testing (see Ex. 3, Gagge Aff.
9 14), an entirely different topic that will not aid Respondent, the F.T.C. or the Court one iota.

Requests 21 and 23 (seeking all documents regarding “any type of battery
separator” or any manufacturer of lead acid battery separators will inevitably capture literally
tens of thousands of documents that are entirely irrelevant to this case. (See Ex. 1 at Regs. 21,
23.) They are by no means narrowly tailored to gather only those documents that are relevant or
reasonably expected to yield information relevant to the allegations of the complaint, to the
proposed relief, or to the defenses of any respondent, see 16 C.F.R. § 3.31(c)(1) (2008).

Request 22 is simply incoherent and incapable of a response as phrased. Viewed
another way, EnerSys has no documents regarding the “products comprising lead acid battery

separators.” (See Ex. 1 at Req. 22.)
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The Court should strike these Requests because they impose an unreasonable and
extraordinary burden on EnerSys. See In re North Tex. Specialty Physicians, F.T.C. Docket
- No. 9312, Order dated January 30, 2004 (granting in part subpoenaed party’s motion to quash,
and concluding: “In light of the limitations set forth below in this Order, the burden on BCBSTX
is not an undue burden.”).

Finally, EnerSys respectfully requests that the Court modify Paragraph 9(e) of the
Protective Order dated October 23, 2008 to shield EnerSys’ production from disclosure to
Respondent’s in-house counsel, Michael Shor. EnerSys is aware that Respondent has made
representations to this Court regarding Mr. Shor’s role in Respondent’s business operations and
pledged that he will not negotiate contracts for two years. Although EnerSys is not a competitor
of Respondent, many of the documents called for by the Subpoena contain highly sensitive,
confidential information regarding pricing (including EnerSys’ internal analysis and strategy
regarding the prices EnerSys pays Respondent) as well as testing of battery separators and efforts
to find an alternative source of polyethylene battery separators. Respondent is represented by
competent counsel, and there is simply no need for EnerSys’ confidential documents to be
reviewed by Respondent’s in-house counsel, Mr. Shor. Respondent has offered to shield the
production from Mr. Shor only if EnerSys and Respondent reach a global resolution of this
dispute. As a result, EnerSys is compelled to respectfully seek this relief from the Court.

CONCLUSION

For all the foregoing reasons, EnerSys respectfully requests that the Court enter
one of the two Orders submitted herewith, directing Respondent to compensate EnerSys for all
attorneys’ and paralegals’ fees and costs incurred in reviewing the potentially responsive
documents, and for the outside vendor charges incurred to facilitate that review and the ultimate
production of documents. Alternatively, EnerSys requests that the Court order Respondent to
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participate in the procedure described above. EnerSys further respectfully requests that the
Court further limit the Subpoena by striking Requests 10, 13-14, and 19-24 and modifying
Paragraph 9(e) of the Protective Order dated October 23, 2008 to shield EnerSys’ production of
documents from disclosure to Respondent’s in-house counsel, Michael Shor.

Dated: December 16, 2008 STEVENS & LEE, P.C.

By ~ _
Neil C. Schur
Eugene V. Lipkowitz
1818 Market Street, 29th Floor
Philadelphia, Pennsylvania 19103
(215) 751-1944
ncsc@stevenslee.com
evl@stevenslee.com
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' SUBPOENA DUCES TECUM

1.-TO
EnerSys
2366 Bernville Road
Reading, PA 19605

Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

2; FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpbeha requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - at the date and time’ specified in
item 5, at the request of Counsel listed in ltem 9; in the proceeding described in ltem 6.

3. PLACE OF PRODUCTION OR INSPECTION

Parker. Poe Adams: & Bernstein, LLP
Three Wachovia Center _
401 S. .Tryon Street, Suite 3000

| 4. MATERIAL WILL BE PRODUCED TO

Polypore International, Inc.

| '5: DATE AND TIME OF PRODUCTION OR INSPECTION

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penalty
imposed by law for failure to comply:: -

MOTION TO LIMIT OR QUASH
- The Commission's Rules of Practice require that any
- motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for"

- .compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit.of service of

- .the document upon counsel listed in ltem 9, and upon’,

- .all other parties prescribed by the Rules of Practice.

CHarlotte, NC 28202 November 25, 2008 9:30 a.m.
6. SUBJECT OF PROCEEDING
In the Matter of Polypore International, Inc., Docket No. 9327
7. MATERIAL TO BE PRODUCED
See Attached Requeéests, Instructions and,Dgfinitions.
8. ADMINISTRATIVE LAW JUDGE 19. COUNSEL REQUESTING SUBPOENA
The Honorable D. Michael Chappell CEiie DU Welsh
S _ S (704) 335-9052
Federal Trade Commission
~Washington, D.C. 20580 L
- DATE ISSUED | SECRETARY'S SIGNATURE
©© October 24, 2008 LS ’4 b
R T TR T } . _ 'GENERAL INSTRUCTIONS o
~ APPEARANCE | ~ TRAVEL EXPENSES

The Commission's Rules of Practice require thatfees and
mileage be paid by the party that requested your
appearance. You should present your claim to cotnsel
listed in Item 9 for payment. If you are permanently or:

_ temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for’
you to appear, you must get prior approval from counsel
listedinltem 9.7 - ' :

This subpoena does not fequire approval by OMB'under
the Paperwork Reduction Act of 1980. - - .

_ FTC Form 70-B (rev. 1/97)




SUBPOENA DUCES TECUM ISSUED TO ENERSYS
ON BEHALF OF POLYPORE INTERNATIONAL, INC.

. FTC DOCKET NO. 9327
EXHIBIT A
L REQUESTS
1. All documents (including without limitation internal emall or other written

. communication at EnerSys) relating to any communication between EnerSys and Polypore
regarding (2) any actual or potent1a1 contract for lead acid battery separators, (b) any actual or
proposed change in Polypore. prices and/or (c) any actual or potentlal increase or decrease in the
volume of lead acid battery separators purchased from Polypore.

.2. All documents (mcludmg without lirhitation internal email or - other wntten
communication at EnerSys) relating to-any communication between EnerSys and Microporous
regarding (a) any actual or potential contract for lead acid battery -separators, (b) actual or
proposed pricing of lead acid battery separators by Microporous, (c) actual or proposed
development and/or testmg of lead acrd battery separators or (d) Polypore ‘ ‘

3. Al documents (including w1thout hmltatron internal - emall or other written
" communication at EnerSys) relating to any commumcatlon between EnerSys and ENTEK
regarding (a) any actual or potential contract for lead acid battery sepatators, (b) actual or
‘proposed prices for lead acid battery separators by ENTEK, (c) actual or proposed development
and/or testing of lead acid battery separators, (d) Microporous or (€) Polypore. '

4, All documents (1nclud1ng without limitation internal email or other written
communication at EnerSys) relating to any commumcatlon between EnerSys and any-Third Party
other than Polypore, Mlcroporous or ENTEK: regardmg (a) any-actual or potential contract for
lead acid battery separators, (b)-actual or potentral prices “for lead acid battery separators, (c)
actual or proposed development and/or testmg of lead acrd battery separators, @ Mlcroporous
(e) ENTEK or ® Polypore o o :

5_. All documents: constltutmg or reﬂectlng any actual or potentral contract or
" agreement between EnerSys and Polypore for the manufacture and sale by Polypore to EnerSys
" of lead acid battery separators L : L : .

6. CAll documents constltutmg or- reﬂectmg any actual or - potentlal contract or
agreement between EnerSys-and ENTEK for the manufacture and sale by ENTEK to EnerSys of
lead acid battery separators _'_ :

7... All documents constltutmg or reﬂectmg any actual Oor . potentral contract or
- agreement between EnerSys and Mlcroporous for the manufacture and sale by’ Mrcroporous to
'EnerSys of lead acrd battery separators : : : :
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8. All documents constituting or reflecting any actual or potential contract or
agreement between EnerSys and any ‘Third Party other thay ENTEK, Polypore or Microperous
for the manufacture and sale by any such Thlrd Party to EnerSys of lead acid battery separators

9 All documents reflecting any discussion or con51derat10n internally at EnerSys
'about EnerSys producmg or manufacturmg lead acid battery separators whether in response to
Polypore s actual or potential acquisition of Mlcroporous any actual or potential change in price
of lead acid battery separators or.otherwise. C : :

10, All documents of. any database reﬂectrng all lead ac1d battery separators
purchased by EnerSys from ‘any ‘supplier, mcludmg but not limited to the specific, product(s)
“purchased, the amount or volume of each such product(s) purchased, the price(s) of the
product(s) purchased, -the date(s) of purchase, the end use(s) or application(s). of the product
purchased and the EnerSys plant to which such product was shipped.

"11. ~ All documents relating” to any consideration by EnerSys or any Third Party to
sponsor, finance or suppott entry or expansmn of a battery séparator business in (a) North
America or (b) the world .

12. Al documents dlscussmg, describing or -reflecting any actual or potential
ownership interest of EnerSys in any Jomt venture or, other ent1ty that manufactures lead acid
battery separators -

1'3. Al documents dlscussmg, descrlblng or reﬂectmg, by dollar amount, umts pnce
square meters and product type.or ‘brand, all battery. separators purchased by EnerSys fromany
“source from J anuary 1, 2000 to the present. - .

: 14.  Forall product responsxve to Request No 13 all documents reﬂectlng the actual
or antlclpated end use or apphcatlon of the product purchased by EnerSys and the destmatron of
the shlpment of such product d R

15, All documents dlscussmg, descrrbmg or reﬂectlng any mtemal discussions,
communications or consideration given by EnerSys to putchasing or acquiring a suppller of lead
acid baftery separators, entering into a joint venture or similar rclatronshlp for the supply of lead
acid battery separators or. bulldmg a plant to manufacture lead acid battery separators for use by
EnerSys. = : - : S

16, Al documents discussing, descrlbmg or reﬂectmg any actual or potentlal entrant
in the manufacturmg of lead acid battery separators

17. Al documents relatmg to any company or entlty that entered ‘Qr was Vlewed asa
potentlal entrant into the productron and sale of lead ac1d battery separators '

18. . All documents. relating to any:. actual or potential.barrier to entry. for suppllers or
manufacturers. -of lead acid battery separators, -including without; limitation, costs of ‘entry or
achlevmg minimum viable scale; in (a) North Amerrca and (b) the world ‘

_ 19‘,. ' All documents relating: to any: testmg or. quahﬁcatlon by EnerSys of lead acid
battery separators manufactured by Polypore or Mrcroporous L ,

2. \
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20.  All documents relating to any testmg or qualification by EnerSys of lead acid
battery separators produced by any entity other than Polypore or Mlcroporous

21.  All documents reflecting or discussing any manufacturer of lead acid battery
separators. '

22.  All documents describing, discussing or reflecting by brand name or manufacturer
the products comprising lead acid battery separators including those products used for the
following end uses or applications: golf car or cart; floor scrubber or sweeper; automotive;
motorcycle; truck; train; fork lift; pallet truck; submarine; unmterrupted power supply for
hospitals, telephone companies and other uses; motlve mdustrlal marine; stationary; and/or
nuclear power plant. :

23. ~ All documents dlscussmg or referring to any type of battery separator, including
AGM separators, other than those used in flooded lead ac1d batterles

: 24.  All documents descnbmg, discussing or reflecting products that are or might be
competitive with lead acid battery separators including those products used for the following end
uses or applications: golf car or cart; floor scrubber or sweeper; automotive; motorcycle; truck;
train; fork lift; pallet truck; submarine; uninterrupted power supply for hospitals, telephone
companies and other uses; motlve 1ndustr1al marme, stationary; and/or nuclear power plant.

25.  Documents discussing or descnbmg any technology used in the manufacture of -
battery separators for lead acid batteries.

: 26.  All documents dlscussmg or mentlonmg the actual or potentlal acqulsltlon of
Mlcroporous by Polypore.: : :

27. Al documents discussing, mentioning or describing any effect, actual potentlal
or perceived, on EnerSys’s business of an acquisition of Microporous by Polypore, and all
documents relating to any plan or course of actlon consrdered or adopted by EnerSys to address
such-effect. -

28. Al documents reflecting any. product or technology that is a substitute for lead
acid battery separators manufactired by Polypore or Microporous, including but not limited to,
any substitute product or technology considered by EnerSys.as an alternaté technology for lead
acid battery separators manufactured by Polyporc or Mrcroporous : .

29. Al documents referrmg to -or dlscussmg other . sources -of lead acid battery

separators that EnerSys could or might be able to use to replace Polypore as a source of supply.

30. All documcnts referrmg to or dlscussmg Polypore S past present or future
compet1t1ve position in the lead acid battery separator business. -

31, All documents relating to any actual or perceived advantage to EnerSys of the
location of its lead acid battery supplier, . -

32.. Al documcnts including afﬁdav1ts and statements, which EnerSys prov1ded to
the FTC relating in any way to Polypore - -
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33. A copy of any transcnpt of any testlmony, deposmon or 1nvest1gatlonal hearing
conducted in the Polypore Matter. - : .

34. Al documents ev1dencmg, relating or referrmg to commumcatlons between the
FTC and EnerSys relating’in any way to Polypore or Microporous.

- - \' . \
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I INSTRUCTIONS AND DEFINITIONS

1. " :“Document” means the complete original or a true, correct and complete copy and any
non-identical copies of any written or graphic matter, no matter how produced, recorded, stored
‘or reproduced, includtng,hut not limited to, any writing, letter, e-rnail, envelope, telegram,
meeting minute, rnemorandum, statement, affidavit, declaration, book, record, survey, map,
study, handvyritten note, working paper, chart, index tabulation, graph, tape, data sheet, data
processmg card printout, mrcroﬁlm, ‘index, computer readable media-or other electronically '
stored data, appointment book, dlary, dlary entry, oalendar desk pad )telephone message slip,
note of interview or communication or any other data .compllatlon in youlr possession, custody or
control, including all drafts or all such documents. :“Document” also includes every writing,
drawing, .graph chart photograph ‘phono record, tape and..other data compildations from which
information can be obtamed translated, if necessary, by EnerSys through detection devices into
reasonably usable form and includes all drafts and all. copies of every such writing or record that
contain any commentary, notes, or marklng whatsoever not appearmg on the orlgmal

2. “You” “your” and “EnerSys” for purposes of this request means EnerSys or any of its
| parents, d1v151ons subd1v1slons subsrdlarles, afﬁhates, officers, directors or managing agents,
attorneys employees consultants and agents ‘as well as any predecessors in interest, and all
other persons actmg or purportrng to act on itg behalf

3, "‘Polypore” for: the”'p'urposes' of this 'request, ‘means the 'Pol.':ypo‘re Inteﬁati’onal, Inc.. and’
any subsidiary or division thereof; inchidifig 'Without limitation,” Daramic, LLC, and their
respectlve employees

4. . “Microporous” for the purposes of thls request means the Mlcroporous Products L. P,
-and'any afﬁl'iate, subsr‘drary or division thereof, ‘and t_helr respectlve employees, officers,

directors, partiiers, attornieys and agerits.
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5. “ENETK? for the nuruoses of this request, rneans the ENTEK International LLC, and any
- affiliate, subsidiary or division thereof, and their rcspective ernnloyees, officers, directors,
partners, attomeys'and dgents. o "
6. - “FTC” means the Federal-"[-‘rade .”C_omrnission, and any of 'its»'directors, commissioners,
emplo;rees, consultants and agents._ N |
7. B “Polypore matter” means the investigation‘ conducted by the FTC under Rule No. 081-

0131 and this Admrmstratlve Proceedmg, Docket No 9327

8. “Investrgatlon means any FTC mvestlgatlon whether formal or 1nformal publlc or non-
public.
9. “Third Party” means any person; corporate entity; partnership; association; joint venture;

state, _fe’_deral or focal governménial agenicy, authority or official: research of trade association; or
any other-entity other than EnerSys or any of its subsidiaries.

10, ‘-‘Cor’nplaint’; 'rneans the Cor_nplaint issued by_theFAederal "Trade_ Commission to Polypore
Intern-ational, Inc. in Docket No. 9327. - |

11. ,'-"‘Relating‘ to” means in whole or in part cons_tituti’ng, containing, concerning, discussing,
describing, analyzing, identifying or stating. |

12 ~ Unless otherwise 'staited, the relevant time period for these requests is January 1, 2003 to
the present. |

13. " The use of the smgular shdll be deerned to include the plural and vice versa..

14, The terms “and” 'gﬁd‘ “or” shall be mfe'rpréted“lib'éfé]'ly a5 CoTjuRCHVE, disjunctive, or
| both, depending ‘on the confext, 5o as to'haiii-'ezthe'ir broéde'st '}nea'ning;i S
15. Whenever necessary to brlng w1th1n the scope of a request all documents that mrght'
_ _'otherw15e be construed to be 0utsrde 1ts scope the uise of a verb in’ any tetise shall be construed as

-~

the use of the ve'rb 1n-all other tenses.
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16.  The term “all” includes any and vice versa.

17.  If you object to any péu’t of a document request under the FTC Rules of Practice §3.37('b),
set forth the basis for your objeetion and respond ..to all parts of the docurﬁent request to which
you do not objec;c. No part of a document request shall be left unanswered merely_because an
objection is interposed to anothef part of a document request.

18. If‘.a document database is broﬁded, provide an exf)lanation of the definitions used and the
fields existi_ng in such database. |

19.  All documents that respond, in whole or in part, to any portion of any document request
shall be produced 1n their entirety, including e11-~attachments, enclosures, cover 'r‘nemoranda and
post-it notes. | .
20. If any privi!ege is claimed as a grelmd for not producing any documenf, provide for each

| such document withheld on ‘the basis of privilegé all information required by FTC Rules of
Practice §3,.38A.

21. Inthe event that ahy responsive'dbeument was, bpt is no lenger in your possession, state
what disposifibn‘ wésl made of 'i"t,-.wheri,. and the reason for such disposition. In the event that a
responsive document has been deStrOYed ot refurned to'a Third Party, state (i) the reason fer sue_h
document’s destruction or return, the date on Whicﬁ the document was_destfoyed or reﬁnned, and
the Third Party to Whmﬁ thé document was feturned or -on Whose,behélf: the document was »
destroyed; (ii) the 'narf;e','ti.t'lé',‘ and'lbea’tioh"tﬁereOf within EnerSys of the indiVidﬁal in whose
‘possess1on custody or control the document was when it was destroyed or returned; and (iii) the
name, tltle and location thereof thhm EnerSys of the mdmdual ‘who destroyed or returned the
do_cument. |

2. Th'ese d'ocﬁment requests are eontinuing in nature, up to and duriné the course ‘of the
'adjudicative'heé.ri‘ng; .All'doeﬁrhents‘," sbuéht"’by'these féQﬁesfs that you'obtairi or lo:cate- after you
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serve your responses must be immediately produced to counsel for Polypore by supplementary

" response.
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CERTIFICATE OF SERVICE

I hereby certify that on November 6, 2008, I caused a copy of a Subpoena Duces Tecum
directed to EnerSys to be served upon the following persons, at the addresses and through the

means noted below:
Via Certified Mail:

EnerSys
2366 Bernville Road
Reading, PA 19605

Via Electrqnic Mail:

J. Robert Robertson, Esq:..
Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580
rrobertson@ftc.gov

Steven Dahin, Esq.
Federal Trade Commission.

- 600 Pennsylvania Avenue, NW

Washington, DC 20580
sdahm@ftc.gov

Erlc D Welsh o
Parker Poe Adams & Bernstein LLP
Three Wachovia Center

401 South Tryon Street, Suite 3000
Charlotte, NC 28202

Telephone: (704) 335-9052
Facsimile: (704) 334-4706




@COPY

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMIN lS'l_‘RA’I‘IVE LAW JUDGES

)
In the Matter of ) .
‘ - ) Docket No. 9327
Polypore International, Inc. ) '
- a corporation. )
' )
) " PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

For the purpose of proteéting the interests of the Parties and Third Pénies in the above-
captioned matter against improper IlSC and disclosure of confidential information submitted or
- produced in connection wuh -this'IVIat;tgr: | .

IT IS HEREBY ORDERED THAT this ProtecIive Order Goveming Confidential -
Materi‘_al (“Protective Or’dér”) shall govern tIle hancIling of all Discovery Mgteﬁal, as hereafter
defined. . |

DEFINITIONS

For purposes of this I’rot’ective Ord'er, the following definitions apply:

L. “Confidential Material” shall mean all Discovery Matéﬁal that is cor_lﬁdential or
proprietary information produced in discovery.‘ Such material is referred to in, and protected by,
section 6(f) of the. Federal "I‘rade Conyﬁigsion Act, 15 USC § 46(D); sectioﬁ 21 of the Federal '

‘Trade Commission AI:_t, 15U8.C. § 57b—2, the FTC Rules of Practice, Sections 49,4, 10_,, 16
C.FR §§4.9, 4; 1 0;. and precedents'thcreﬁnder. anﬁdential_ Material shall include non-puin'c
. trade secret or. other rese@rch,_-development, commercial or financial information, t’he_discIosﬁre , A

of which would likely cause commercial harm to the Producing Party or to Respondent. The




following is a rron-exhaustive list of examples of informatiorr that likely will dua]ify for
treatment as Conﬁdentral Material: strategic plans (mvolvrng pricing, marketmg, research and
} development, product road maps, corporate allrances OF mergers and acqursmons) that have not
“been fully 1mplemented or revealed to the publie; trade secrets; customer«specrﬁc evaluations or
data (e £ prrces volumes, or revenues) sales contracts; system maps; personne] files and
evaluations; mformatlon subject to conﬁdentrahty or non-disclosure agreements; propnetary
techmcal or engineering mformatlon proprietary financial data or projections; and propnetary
consumer, customer, or. market research or analyses applicable to current or fufure market
conditions, the disclosure of which could reveal Confidential Material. Discovery Material will
not be considered cor’lﬁdentiel if it is-in the publie domain.
o2 N “Document” means the complete original or a true, correct, and complete copy
" and any norr-identrcal copies of any written er grephic matter, no matter how produced,
recorded, stored, oirreproduced. “Document” i_ncludes, but ie not limited to, any writing, letter, |
envelope, telegraph, e—méil, meeting minute, memorandum, statement, afﬁdavir- decl'arétion
transcnpt of oral testlmony, book, record survey, map, study, handwritten note, working paper,
chart, index, tabu!atlon graph drawing, chart, printout, microfilm index, computer readable
media or other electromcally stored data, appomtmern book, diary, diary entry, calendar,
organizer, desk pad, teIepho_ne'me's-sage slip, note of interview or communication, and any other
data compilation from which information can be obtained, and includes all drafts and all copies
v of such Documents and every wrrting or record that centains any commentary, notes, e'r marking
-whareoever not appearing on the original.
3. ~ “Discovery Material” includes without limitation deposition testimony, exhrbits,

irrterrogatory responses, admissiorrs, affidavits, deciaratiorrs, Documents, .tang'ible .thing or

-
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answers to questions produced pursuart to éompulsoxy process or voluntarily in lieu thereof,
* and any other Documents or .information produced or given to one Part)" by another Party or by a
Third Party iq connec_tion with'digcovery\in this Matter. Informatibn taken from Discovery
Material that reveals its substance shall also be considered Dié.covery Material.

4, “Commission” shall refer to the Federal Trade Commission, or any of its
. em‘ployees,.agents,‘attome,y.s, :and all other peréons acting on its behalf, excluding persons .
retained as consultants or experts for purposes of this prpceeding.i

5. ‘_‘P_()lyéore” means Pblypore International, Inc., and its prédecessors., divisions,

and subsidiaries, and all persons acting or purporting to act on its behalf.

- 6. “Respondent” means Polypore.
7..  “Party” means the Commission or Polypore.
8. “Third Party” means any natural person, partnership, co.rporaﬁon,'asspciation, or’

other.legal entity not named as a Party to this Mat.ter'_and its employees, directors, Qfﬁcers;
attbmeys and agents.

9. “Producing Party” means a Party or T_hird Party that produced or intends to
p'r'od_uc-e Confidential Mateﬁal to any of tﬁe Parties. With x;espeqt- to Coﬁﬁdential Material of a
Third Party that is in the pd_sséssion, custody or c_ont‘roll of the FTC, or has been pr‘o_duce;d by the
| - ETC in this matter, the Prod.-ucin:g Party shall mean the Tﬁ_ird Party t'hat originally proﬁd‘ed such
material to the FTC. The _Producing Party »sha‘i] mean the FTC for purposes of any Dopuxhent or
Discovery Mate.ri’alprépared by, ér on behalf of, the FTC. |

10.  “Matter” means the 5b9ve'cap-ti‘oned matter pénding before the Federal Tradev
~ Commission, and all‘sub'sequcnt administrative, ai)pellate ;)r' other r-eview i)roceedings relaitetli'. :

theréto. | l

3.




TERMS AND CONDITIONS OF PRO’fECTIVE ORDER

L Any'Document_o.r portion thereof submitted by Responden.t or a Third Party
during the 'Federal Trade Commission (“FTC”) investigation preceding tﬁis Matter or during the
course of proceedings in this Mattef that is entitled to conﬁden;ciality under the Federal Trade
CormnissionlAct,‘dr ény regulation, interpretation, or precedent concerning docu'ménts-in tﬁc
~ possession of the Comission, as well as any information taken from any portion §f such
document, sﬁall be treated as Confidential Material for purposes of this Protective Order. For - |
purposes of this Protective Q;'der, the idex_;tit'y of a Third Party submiﬁi-ﬁg such Conﬁdenti.al
Materi'al shall also be treated as Confidential ‘Material where the submitter has requested in

writing such confidential treatment.’

2. The Parties and any Third Parties, in complying with informal discovery requcsté, _
disclosure requirements, discovery demands or formal process in this Matter may designate any
responsive document or portion thereof Confidential Material, including dOCun.lents.obtained by

them from Third Parties pursuant to discovery or as otherwise obtained.

3. The Parties, in conducting discqvéry from Third Parties, shall provide to each
'ThiArd Party a copy of this Protective Order $0 asAto inform each such Third Party of his, her or its -

rights hef_ein.

4, A designation of confidentiality shall constitute a representation in good faith and
after careful determination that the material is not reasonably believed to be already in the public.
domain and that counsel believes the material so designated constitutes Confidential Material as

defined in Paragraph 1 of the Definitions of this Protective Order. . All deposition transcripts A_
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shall be treated as Confidential Material.

_ S If any Party 'seekc to challenge the Producing Party’s designation of material as
Confidential Material, the challenging Party shall notify the Prc'ducing Partyll\and all other l’arties
of the challenge Such notice shall 1dent1fy with specrﬁmty (i.e., by document control numbers,

- deposition transcnpt page and lme reference or other means sufficient to locate easrly such.

" materials) the des: gnation being chatlenged. - The Producing Party may preserve its designation
by previdiné the chellenging Party and'all other l’axties a vvritten statement of the reasons for_ the
designation wit'hin' five (5) ‘business days of receiving notice of the- confidentiality challenée. If
the Producing Party tim,elj/ preserves its rights, the Parties shall continue- to treat the challenged '
material as Confidential Materials, 'acsent a written agreement with the Producing Party or-order

of the Commission providing otherwise.

6. If any conflict regard‘irrg a conﬁdcntiality designation eﬁseé :’émd the Parties and
Preducing Pa.rty.invelved have failed t.o'resolve the conflict via g’obd-fal_th negotiations, a Party |
seeking to disclose Confidential Material or challenging a confidentiality designation may rrrake

; written application to the hearing officer for reliefT The application shall be served on the
Producing Party and the other P‘artics to this Matter, and' shall be accomp'arried bya certification
that good-faith negotiations heve‘fa'ile_d to resolve the outstandi_ng issues. T he_ Producing Party :
and any other: Party shall have ﬁve A(S) business tlaj-}'s eﬁer.receiving. a copy of thc motion to .
.'respond to the ap;;li(:atio‘n While an ar)plication is pencling, the‘ Parties shall rrxaintain the pre-
application status of the Conﬁdentral Material. Nothmg in thrs Protectrve Order shall create a
presumptlon or alter the burden of persuadmg the hearing ofﬁcer of the propnety of a requested

disclosure or cha_nge in 'des1gnatmn.




7. _ Thc Parties shall not be bbligatcd to challenge the propriety of any designation or
trcatment of information as Confidential Material and the failurc to do so promptly shall not
- preclude any. subsequenﬁ objection to. snch designation or treatment, or any motion seeking
Jpermission to disclose such matcﬁal to Persons not otherwise entitled to access n_nder the terms
of this-Protecti,ve Order. If Confidential Material is pnodnced without the designaticn attached,
the lnatcdal shall be treated as Confidential from ~thc time the i’roducing Pafty advise_s
-Complaint Counsel and Respondent’s Counsel in wrifing that such material should be so -
-designated and provides all-tjhe Parties n/ith-an appfOpfialely labeled replacement. The Parties

shall return promptly or desfroy the unmarked materials.

8. © - Material prbduced in this Matter may be designated as confidential by placing on'
-or affixing to the document con-téining such material (in such manner as will not intenfere with.

the legibility thereof), or if an entire folder or bpx of documents is confidential by-placing or
affixing to that folder or box, the designaﬁon “CONFIDENTfAL—FTC Docket No. 9327” or any
other apptonn'atc notice that considered to be confidential material. Conﬁdential infonnation
contained in electrcnic documents may also be designated as confidential by placing the
designation “CONFIDENTIAL FTC Docket No. 9327 or any other appropnate notice that
1dcnt1ﬁes this proceedlng, on the face of the CD or DVD or other medlum on which the
document is produced. The foregoing desxgnanon of “CONFIDENT[AL~FTC Docket No. 9327
shall not be required for confidentiality to apply fo documents and information previously -
produced voluntanly or pursuant to a Civil Investnganve Demand or subpoena durmg the
investigational phrase preceding this Matter for which confidential trcatmcn‘t was requested.

Masked.or otherwise redacted copies of documents may be produced where the portions deleted
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contain privileged matter, proVided-that the copy produced shall indicate at the appropriate point

that portions have been deleted and the reasons therefor.

9. Confidential Material shall.be disclosed only to: (a) the Administrative Law -
Judge presiding over this proceedmg, personnel assisting the Administrative Law Judge the
Commission and its employees, and personnel retained by the commission as experts or
consultants for this prdceeding, (b) judges and other court personnel of any court having
jurisdiction over any appellate pxdéeedings involving this matter, (¢) court répor-t'ers in this
natter, (dj outside counsel of record for Respondent, its associated attorneys @d other
- employees of its law ﬁrm(s), provided fhcy are not employees of Rcspondém; (e) Michael Shor,
: Polypore Special Counsel, (f) anyone retained to assist du_tsidg counsel in the prepar‘ation_ of
hearing of this pro‘ceedfhg including consultants, ,provided they.are not affiliated in any way with -
vRespondent and have SIgned Exhxbxt A hereto, (g) any witness or deponent who may have
authored or received the mformatxon in questlon (h) any mdlvxdual who was in the dlrect chain |
of supervision of the author at the time the Discovery. Material was created or received, except
| that tﬁis provision does not permit disclosure of Industrial Growth partner or Warburg Pincus |
International dOcﬁmcﬁts to Polypore Qr former Microporous personnel who would not otherwise -
have had access to the Discovery Material; (i)-any employee (:)rA agent of the ,eniity that creatéd or
received the Discovery Material;. (j) anyonc.rcpreéenting the author or 're;:ipicnht of the Disgo?ery

" Material in this Matter; and (k) any other Person(s) authorized in writing by the Producing Party. '

10.  Disclosure of confidential material to any person described in Paragraph 9 of this
Protective Order shall be oily for the plirposes‘ of the preparation and hearing of this Matter, or
any:épp'eal therefrom, and for né other purpose whatsoever; provided, however, that the

~
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