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MEMORANDUM IN SUPPORT OF RESPONDENT’S MOTION TO COMPEL EXIDE
TECHNOLOGIES TO PRODUCE DOCUMENTS REQUESTED
BY SUBPOENA DUCES TECUM

Respondent Polypore International, Inc. (“Polypore”) respectfully submits this
memorandum in support of its Motion to Compel Exide Technologies (“Exide”) to Produce
Documents Requested by Subpoena Duces Tecum, as amended by agreement between Polypore
and Exide, in accordance with Commission Rule § 3.38(a)(2).

FACTUAL BACKGROUND

Respondent served a subpoena duces tecum on Exide on November 10, 2008 (hereinafter
“the Subpoena”). (Tab A). The Subpoena originated in an adjudicatofy proceeding currently
pending before the Federal Trade Commission (“Commission” or “FTC”) in whi(;h Polypore is
alleged to have violated Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, and
Section 7 of the Clayton Act, 15 U.S.C. § 45, by its acquisition of Microporous Products L.P.
(“Microporous”). The Subpoena was one of several subpoenas duces tecum issued by the
Commission’s Administrative Law Judge, on behalf of Respondent, and directed to participants
in the battery separator industry — including both manufacturers of batteries and separators.
Materials responsive to the Subpoena were to be produced for inspection on November 25, 2008.

Counsel for Respondent and counsel for Exide were in communication about the

Subpoena soon after its service. (See gemerally January 7, 2009 e-mail of Eric D. Welsh,
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Esq.)(Tab B). Exide did not file any motions or objections with this Court in response to the
Subpoena. Since the Subpoena was first served, however, counsel for Respondent attempted to
negotiate in good faith with counsel for Exide in order to discuss and resolve any concerns Exide
had concerning its compliance with the Subpoena. (See e-mail correspondence of November 20,
2008, November 26, 2008, December 4, 2008, December 22, 2008, and January 5, 2009)(Tab C).
In fact, Counsel for Respondent and counsel for Exide have had numerous telephone
conferences, including on November 18, 2008, November 25, 2008 and January 5, 2009, and
have exchanged numerous e-mails in an attempt to move towards the production of the requested
documents. Id. Moreover, Respondent agreed to several modifications of the Subpoena in order
to allow Exide to begin the production of documents as soon as possible. Id. It was the belief of
Respondent’s counsel that Exide was to have produced all documents sought by the Subpoena no
later than the week of January 5, 2009. See January 7, 2009 e-mail of Eric D. Welsh, Esq.)(Tab
B). As of the date of this filing, however, Respondent has received only six pages of documents
from Exide — which were produced on January 9, 2009. Thus, even though Exide reached an
agreement with Respondent on December 4, 2008 which addressed and resolved all discovery
issues and disputes raised in connection with the Subpoena, only six documents sought by
Respondent’s Subpoena — which are necessary for Respondent to adequately defend itself in this
proceeding — have been produced. Additionally, while Exide’s counsel has represented that
Exide’s documents have been gathered and are being reviewed by a vendor in California and by
counsel in Pennsylvania for privilege, Exide’s counsel has been unable to provide any
commitment as to when Exide would complete its production of documents requested by the
Subpoena. (See January 7, 2009 e-mail from Eric D. Welsh, Esq.)(Tab B).

Significantly, Respondent has served five subpoenas ad festificandum on the following

individuals and entities: (a) Mr. Pradeep Menon (Exide’s Vice President of Global
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Procurement), (b) Mr. Douglas Gillespie (Exide’s Vice President of Global Procurement), (c)
Mr. Alberto Perez (Exide’s Director of Commodities), (d) Mr. Gordon Ulsh (Exide’s President
and Chief Executive Officer), and (e) Exide Technologies (Tab D). The depositions were
originally noticed for January 14-16, 2009. By agreement, Respondent and Exide have re-
scheduled the depositions for January 21-23, 2009. Consequently, it is of paramount importance
that the documents requested by Respondent’s Subpoena be produced immediately in order to
allow Respondent to properly review and analyze such documents in preparation for the noticed
deposition examinations.

Despite the efforts of Respondent’s counsel, Exide has continued to delay and stall in its
production efforts. Respondent cannot afford any further delay from Exide, as important
deadlines are approaching, including a discovery cut-off of February 13, 2009, and therefore
Respondent is left with no option but to file this motion.

ARGUMENT

Respondent seeks the immediate production of documents and electronic data responsive
to its Subpoena. Respondent’s Subpoena is tailored to seek documents pertinent to the issues
raised by the FTC in the Complaint and to Polypore’s defense. Under the FTC’s Rules,
Respondent has the right to “obtain discovery to the extent that it may be reasonably expected to
vield information relevant to the allegations in the complaint, to the proposed relief, or to the
defenses of [the] respondent.” 16 C.F.R. § 3.31(c)(1). Moreover, “public interest requires that
once a complaint issues . . . Commission counsel (and respondent’s counsel when they put on
their defense) be given the opportunity to develop those facts which are essential” to support or
undermine the allegations in the pleadings. In re Gen. Foods., No. 9085 C, 1978 FTC LEXIS
412 at *6 (April 18, 1978). The applicant for a subpoena need only show that the materials

sought are generally or reasonably relevant. In re Kaiser Aluminum & Chem. Corp., 1976 FTC
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LEXIS 68 at *4 (Nov. 12, 1976). In contrast, the subpoenaed party bears “[t]he burden of
showing that the request[s] are unreasonable.” In re Rambus, Inc., No. 9302, 2002 FTC LEXIS
90, at *9 (Nov. 18, 2002). Such a showing is a heavy burden, even when the subpoena is
directed at a non-party. In re Flowers Indus., Inc., No. 9148, 1982 FTC LEXIS 96 at * 15 (Mar.
19, 1982).

The factual allegations of the Commission’s Complaint and the Respondent’s defenses to
the allegations contained therein make it clear that the information sought by Respondent’s
Subpoena is relevant. Exide does not challenge the relevance of the discovery. Indeed, Exide
has agreed to produce documents and provide the requested information to Polypore.

The discovery sought by the Subboena is necessary and relevant. By way of example,
Polypore needs information about Exide’s purchasing and pricing data and the end-products for
which Exide purchases battery separators (Subpoena Request Nos. 1-2, 4-6, 16, 18, 31-32) to
rebut the FTC’s allegation that Polypore has monopolized any alleged battery separator market
and/or the FTC’s allegation that Polypore’s acquisition of Microporous led to higher prices.
Polypore needs information about Exide’s qualification and testing of products from
Respondent’s competitors (Subpoena Request Nos. 3-4, 23-25, 33-34) to rebut the FTC’s
allegation that testing and capital requirements prevent entry into any relevant market. Polypore
needs information about Exide qualification and testing of products from Microporous
(Subpoena Request Nos. 4, 12, 23-25) to rebut the FTC’s allegation that Microporous was
preparing to actively compete in the SLI and UPS battery separator markets, and was testing its
products with customers. Polypore needs information about Exide’s use of all types battery
separator products — including products that are or may be competitive with lead acid battery
separators (Subpoena Request Nos. 14-16, 19, 27-29) to rebut the FTC ’s allegation that battery

separators manufactured for a particular application cannot be effectively used for other
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applications. And finally, Polypore needs information about Exide’s dealings with other battery
separator manufacturers (Subpoena Request Nos. 3-4, 6, 11-16, 21-22, 26-30) to rebut the FTC’s
allegation that the acquisition of Microporous removes the only alternative sources of separator
supply in several alleged battery separator markets.

Clearly, the documents sought by Respondent are highly relevant to the issues raised in
the pleadings and should be immediately produced. See In re Kaiser Aluminum & Chem. Corp.,
1976 FTC LEXIS 68, at *4 (“The practice of the Commission has been to uphold subpoenas
duces tecum upon a showing . . that the requested information is generally relevant to the issues
raised by the pleadings.”). Moreover, Exide has already reached an agreement resolving all
discovery disputes related to the Subpoena. Polypore’s receipt and review of Exide’s materials
is necessary for its defense and any further delay or limitation on this review will tilt the playing
field heavily in favor of the FTC.

Although Exide has resolved all discovery issues related to the production of documents
pursuant to the Respondent’s Subpoena, it has delayed its production, producing belatedly
documents that were readily accessible, which had been previously provided to the FTC last
July. Indeed, many of the documents sought by the Subpoena were no doubt previously
provided to the FTC as part of the thousands of document submitted by Exide in response to the
FTC’s subpoena during the investigation stage of the proceeding. Polypore needs Exide’s
production so that it can move forward efficiently with depositions of Exide’s witnesses.
Otherwise, Polypore will be forced to proceed with the depositions without the benefit of Exide’s
documents and will then need to leave the depositions open, to be resumed after the production is
complete. Given the current discovery schedule, such an outcome would be necessary, but
ultimately not economical to Polypore due to the costs associated with traveling from North

Carolina to Pennsylvania twice for these depositions.
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CONCLUSION

For the foregoing reasons, Respondent Polypore respectfully moves this Court to enter an
order compelling Exide to immediately comply with Respondent’s subpoena duces fecum, as

amended by agreement between Polypore and Exide.

Dated: January 12, 2009 Respectfully Submitted,

(7.5 0)
William L. Rik
Eric D. Welsh
PARKER POE ADAMS & BERNSTEIN, LLP
Three Wachovia Center
401 South Tryon Street, Suite 3000
Charlotte, NC 28202
Telephone: (704) 372-9000
Facsimile: (704) 335-9689
williamrikard@parkerpoe.com
ericwelsh@parkerpoe.com

ard, Jr. ]

John F. Graybeal

PARKER POE ADAMS & BERNSTEIN, LLP
150 Fayetteville Street

Raleigh, NC 27602

Telephone: (919) 835-4599

Facsimile: (919) 828-0564
johngraybeal@parkerpoe.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that on January 13, 2009, I caused to be filed via hand delivery and
electronic mail delivery an original and two copies of the foregoing Memorandum in Support of
Respondent’s Motion to Compel Exide Technologies to Produce Documents Requested by
Subpoena Duces Tecum, and that the electronic copy is a true and correct copy of the paper
original and that a paper copy with an original signature is being filed with:

Donald S. Clark, Secretary

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue, NW, Rm. H-135
Washington, DC 20580

secretary@ftc.gov

[ hereby certify that on January 12, 2009, I caused to be served one copy via electronic
mail delivery and two copies via overnight mail delivery of the foregoing Memorandum in
Support of Respondent’s Motion to Compel Exide Technologies to Produce Documents

Requested by Subpoena Duces Tecum upon:

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580

oalj@ftc.gov

I hereby certify that on January 12, 2009, I caused to be served via first-class mail
delivery and electronic mail delivery a copy of the foregoing Memorandum in Support of
Respondent’s Motion to Compel Exide Technologies to Produce Documents Requested by

Subpoena Duces Tecum upon:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580
rrobertson@ftc.gov

Donald J. Russell, Esq.

Robbins, Russell, Englert, Orseck,
Untereiner & Sauber LLP

1801 K Street, N.W., Suite 411

Washington, D.C. 20006

drussell@robbinsrussell.com
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Federal Trade Commission
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Adam C. Shearer

Parker Poe Adams & Bernstein LLP
Three Wachovia Center
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Charlotte, NC 28202

Telephone: (704) 335-9050
Facsimile: (704) 334-4706
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| SUBPOENA DUCES TECUM ISSUED TO EXIDE TECHNOLOGIES -
ON BEHALF OF POLYPORE INTERNATIONAL, INC. ‘
FTC DOCKET NO. 9327

'EXHIBIT A

"I . REQUESTS

-1 All documents (including without limitation internal email or other written -
communication-at Exide) relating to any communication betweén Exide and Polypore. regarding

(a) any actual: or potentlal contract for lead acid battery separators, (b) any actual or proposed-

chiange in Polypore prices and/or.(c) any actual or potential i increase or decrease in the volume of |

lead acid battery: separators purchased from Polypore

-2, All documents (1ncludrng wrthout limitation 1nternal ‘email or other written
communication at Exide) relating to any communication between Exide and. Microporous
regardrng (a) any actual or potential contract for lead -acid battery sepatators, (b) actual or
proposed pricing of lead acid battery separators by Mlcroporous, (c) actual or proposed
development and/or testrng of lead acrd battery separators or (d) Polypore

3. All documents (mcludmg wrthout lrmrtatron internal emarl or other written
' communication at Ex1de) relating to any communication between Exide and ENTEK regardmg
(a) any actual or potential contract for I¢ad acid battery separators, (b) actual or proposed prices
_ for lead acid battery separators by ENTEK, (c) actual or proposed development and/or testmg of
“lead acid battery separators or (d) Po]ypore

4, All documents (mcludmg wrthout limitation internal emaxl or other written

. communication at . Exrde) relatrng to any communication between Exide. and any Third Party

‘other than _Polypore, Mrcroporous ‘or ENTEK:- regardmg (a).any-actual or potential contract:for
lead acid- battery: separators, (b): actual. or potentlal prices for lead acid battery sepatatots, (©)
actual or proposed deyelopment and/or testlng of lead acrd battery separators or: (d) Polypore

" 5 All documents constltuting or reﬂectrng any actual or potentral contract or-

agreement between Exide and Polypore for the manufacture and sale by Polypore to Exrde of
Iead acrd battery separators o B

. 6-.-' . All documents reﬂectrng any dlScussron or consrderatlon 1nternally at Ex1de about

,' Exide producing or manufacturmg Jeadacid battéry” separators whether in. response to: Polypore ]

actual.or potential -acquisition of Mlcroporous any actual ‘or potentral change in prrce of lead

acid battery separators or otherwrse

By All documents relatlng to the contract entered mto between Exrde and Polypore
for the purchase and salex0f the Exide plant: located in ‘Corydon,’ Indiana (the “Corydon. plant”),
mcludlng wrthout hmrtatlon documents concermng the terms of payment under that contract

8. All documents relating fo the négotiation of - the contract entered inte between
. Ex1de and Polypore for the purchase and sale of the Corydon. plant 1nclud1ng w1thout llmrtatron,

PPAB'1495308y1 -




documents concerning the optrons drscussed between Polypore and Exide for the terms of
payment under that contract.

9. Al documents relatmg 1o.any commumcatlon between Exide and.Polypore
concernmg (a) the contract ‘between Polypore and Exide.for the purchase and sale of the Cotydon
plant,. (b) the financial condltron and prospective. busmess of the Corydon plant at the time of
_ sale, and/or (c) the negotlatron of the contract entered into between Exide and Polypore for the

purchaSe and sale of the Corydon plant, mcludmg without limitation, documents concerning the
optlons for the terms of payment under that contract S e :

- 10. - All documents relatmg to any express1on of 1nterest of or submrssron of any b1d
by any person other than Polypore in the purchase of the Corydon plant..

1. Al documents constrtutmg or . reﬂectlng any “actual or- potentlal contract or
. agreement between Exide and ENTEK for the manufacture and sale by ENTEK to Ex1de of lead
ac1d battery separators

12. Al documents constituting or reﬂectmg any actual or potent1a1 ‘contract or
agreement between Exide and Microporous for the manufacture and sale by Mrcroporous to
Exide of lead acid battery separators :

13, All documents relatmg to any memorandum of understandrng between Exide and - -
Microporous, 1nclud1ng without limitation, documents concernmg any exprratlon extensmn or
amendment to such memorandhm of understandmg : R

: 14, All documents relatmg to any cons1derat10n by Exrde or any Thlrd Party to
sponsor finance or support entry or -expansion- of a battery separator busmess in (a) North .
Amenca or (b) the world L - AR . '

' 15 All documents constrtutmg of . reﬂectmg any actual or. potentlal contract or
agreement between Exide and any Third Party other thar ENTEK, Polypore or Microporous for
. the manufacture and sale by any.such Third Party to Exrde of lead acld battery separators

16,  All doouments Or any database reﬂectrng -all’ lead acrd battery separators
. purchased by. Exrde from any supplier, including ‘bt not. lnnrted to -the specrﬁc product(s)
purchiased, the amount or volume of each such product(s) purchased .the price(s) of ‘the
product(s) purchased the date(s) of purchase, the end use(s) or apphcatlon(s) of the product
purchased and the Exrde plant to whrch such product was. shlpped

17. All documents dlscussmg, descnbmg or. reﬂectrng any actual or potentlal
ownership 1nterest of Exrde in any Jomt venture or cther entlty that manufactures led a01d battery
separators ERPELER RPEPRI A L D - o :

18. All docurnpnts dlscussmg, descrrblng or reﬂectmg, by dollar amount umts, price,

-square . meters-and. product type or brand, all battery separators purchased by Ex1de from any
source from January I, 2000 to the present ' B A i, :
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19. For all product responswe to Request No 18, all documents reflecting the actual

or antlcrpated end use or application of the product purchased by Exide and the destlnatron of the™
shlpment of such product. _

20. = All documents discussing; - deseribing or reﬂectlng any .internal dlscussmns,
commumcatlons or consideration: given by Exide to purchasing or acquiring a supplier of lead
acid battery separators; entering into a joint venture or similar’ relationship for the. supply of lead

acid battery separators or burldmg a.plant to manufacturc lead acid-battery separators for use by
Ex1de _

21. All documents dlscussmg, descnbmg or reﬂectmg any actual or potential entrant
in the manufacturmg of lead acid battery separators ' T = .o

A 22 " . All documents relating to any: company or entity: that entered or was v1ewed asa -
potentlal entrant into the productlon and- sale of lead acid battery separators.

23, Al documents relatrng to any actual or potentlal bamer to entry. for suppliers or
manufacturers of lead acid battery separators, 1nclud1ng without limitation, costs of entry or
achjevmg minimum viable scale, in (a) North America-and (b) the world

. 24. All docyiments relating: to any testmg or- quahﬁcatron by Exide’ of lead acid battery
separators manufactured by Polypore or M1croporous :

95, All documents’ relatlng to any testlng or quallﬁcatlon by Exide of lead acid battery
separators produced by any entlty other than. Polypore or: Mrcroporous

: - ‘-.'-26. _ All documents (mcludmg emall or memorandum mternal to Exrde) reﬂectlng or -
‘ drscussmg any . manufacturer of lead” ac1d battery separators or market condmons mcludmg
" capacity for lead acid battery separators;

_ 27 All documents describing, d1scussmg or reﬂectmg by brand name or manufacturer :
the products comprising lead acid battery - separators mcludmg those products used for the
following end uses: golf car or cart; floor scrubber or sweeper; automotive; motorcycle; truck;

- train; fork lift; pallet: trucky submanne umnterrupted _power -supply. for hospltals telephone
_ companws ‘and other uses, motive mdustrlal manne statronary, and/or nuclear power plant

28. Al documents drscussmg of referrlng to-any. type of battery separator 1nc1ud1ng
AGM separators other than those used in ﬂooded lead acld battenes L :

29. All documents descrlblng, dlscussmg or reﬂectmg products that ar¢ or rnlght be
competitive with lead acid battety: separators including those products used: for the following end
uses:- -golf car or eart; floor scrubber or sweeper; automotive; motpreycle; truck; train; fork lift;
pallet truck; submarine; uninterrupted power.supply for hospitals, telephone compames and other
uses; motrve, mdustrral marme statlonary, and/or nuclear poWer plant S

‘ 4'30‘. Documents dlscussmg or descnbmg any technolo y used in the manufacture of
battery separators for lead acid: battenes, o . ?
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31.  All documents discussing or mentromng the actual or potent1a1 acqulsrtlon of
Mrcroporous by Polypore ‘

32. All documents dlscussmg, mentlomng or descrlbmg any effect actual, potential
or perceived, on Exide’s :business of- an acqursrtlon of -Microporous - by -Polypore, -and all
documents relating to any plan-or coursé of action consrdered or adopted by Exide to address
such effect or other\mse respond to such acqursmon

‘ 33 All documents reﬂectmg any product or technology that is a substltute for lead
acid battery separators manufactured by Polypore or Microporous, including but not limited to,
any substitute product or technology considered by Exide-as an altemate technology for lead acid
battery separators manufactured by Polypore or M1croporous

) 34, All documents referrmg to’ or-discussing other - sources’ of -lead’ acid battery
separators ‘that Exide could or might be able to use to replace Polypore as a source of supply.

35 All documents -referring to or dlscussmg Polypore’s past, present or future
competltlve position in the lead acid battery separator business.

36. Al documents 1nclud1ng afﬁdav1ts and statements, which Exide provrded to the
FTC relatlng in any way to Polypore : :

37 A copy of any transcrrpt of any testrmony, deposmon or-investigational heanng
conducted in the Polypore Matter. _ :

38. All documents evrdencmg, relatmg or referrmg to commumcatlons between the
FTC and Exide relatlng in.any way to Polypore or Mlcroporous

39, All documents relatmg to any actual -or percelved advantage to Exrde of the .
_location of its-lead acid battery supplier. . _ S
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1L | INSTRUCTIONS AND DEFINITIONS
1. “Document” means the complete original ora true. correct and :complete copy and any
non-1dent1ca1 copres of any wrrtten or- graphlc maiter, no matter how produced recorded, stored
or reproduced including, but not hm1ted to, any wrltmg, letter, e—ma11 envelope telegram
meetmg mmute memorandum, statement affidavit, declaratlon book record survey, map,
study, handwrrtten note, worklng paper, chart, index tabulatron graph tape data sheet, data
processmg card prmtout mlcroﬁlrn index, computer readable medla or other electromcally
stored data, apporntment book, d1ary, diary entry, calendar, desk pad telephone message slip,
note of 1ntcrv1ew or commumcatlon or any other data compllatlon in your possession, custody or
control, including all 'drafts or all such documents. “Document” also includes every wrltmg,
drawmg, graph chart, photograph phono record tape and other data comprlatlons from which
1nformat10n can be obtained, translated if - necessary, by Exrde Technologles, Ine. through
detectlon dev1ces mto reasonably usable form, and mcludes all draﬁs and all copies of every such
wrltmg or record that contain’ any commentary notes, or markmg whatsoever not appeanng on
the original. |

L2 “You® “your” and “Ex1de” forj purposes of this request, means Exrde Technologles or any ,
of its parents divisions' suhdivi‘sioﬁs,' -subsidiarieS' afﬁli‘ates, ofﬁ'ce"rs-, d_lre‘ctors or managmg
agents, attorneys ernployees, consultants and agents as well as any predecessors in mterest and.
all other’ persons actrng or purportmg to act on 1ts behalf. o |

3, - “Polypore” for the purposes of thrs request means- the Polypore Internatlonal Inc. and
any sub81d1ary or lelSlon thereof mcludmg w1thout limitation, Daramlc LLC, and ‘their

resp'ective employees. -
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4, “Microporous” fot the butposes of this request, means the Microporous Products, L.P.,
and any affiliate, subsidiary ‘or di'vision thereof, .and their teSpecti_ve employees, officers,
directors, partners, attorneys and agents. | |
5.. “ENTEK” for the purposes of this request means the ENTEK International LLC and any
afﬁliate, subsidiary or division thereof? and the'lt respectwe employees, officers, dlrectors_,
partners, attorneys and agents. )

6. . “FTC” .means the Federal Trade Commission; and any of its directors, commissioners,
employees consultants and agents | | |
7. “Polypore matter” means the 1nvest1gat10n conducted by the FTC under Rule No. 081-

0131 and this Administrative Proceedmg, Docket No. 9327.

8. “Investigation” means any FTC invesfigation, whethier fotmal or informal, public or non-
pul;lic.
9..  “Third Party” means any'tjei'son;' corporate entity; partnership; association; joint venture;

.st'ate federat or local govenunerital'agehcy; aiithbritj-i or'ofﬁeial;' research or trade association; of
any other entxty other than Exide or any of its sub51d1ar1es |

10. “Complamt” means the Complaint issued by the Federal Trade Comm1ss10n to Polypore
Intematlonal Inc in Docket No. 9327

11.': ' “Relatmg 10” means in whole or in part constltutmg, contammg, concernu}g, discussing,
descrlbmg, analyzmg, identifying at statmg /

12.  "Unless otherw15e stated the relevant time perlod for these requests is January 1, 2003 10
the present. | | | |

13,  The useof the singular shall be deemed to' Ai'nclude the plural' and vice versa,

14.  The terms “and” wiid “or* shiall be interpreted liberally s ‘conjunctive, disjunctive, or
‘both, d‘eoeﬁdi_ng on the corité'xt, so as 1o have tﬁeit'btoadeSt tneaning..' . |
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‘ 15 } Whenever necessary to bring within the scope of a request all documents that might
_' otherwise be construed to be outsrde its scope the use of a verb in any tense shall be construed as
the use of the verb in all othe'r tenses.
16. The term “all” 1ncludes any and vice versa.
1’7'; af you. obJect to any part of a document request under the FTC Rules of Practice §3.37(b),
set forth the basrs for your ob_]ectron and respond to all parts of the document request to whlch
you do not obJect No part of a document request shall be left unanswered merely because an
| objectron is 1nterposed to_anothe‘r part of a document request. o |
:1 8. .- If a document databasg is provided, provide an eXplanation of_ the deﬁnitions: used and the
fields existing in such database.'
19. | :Alt~a'documents that respond, ih whole ot ini part, to any pontion' of any document request
shall be,produced in their enti'ret'y, ihc'iudihg" all attachments;' -ericlqsures, cover m'emoranda' and
post-it notes | |
Q_OL Ifany pnvrlege 1s clalmed asa ground for not producmg any document provrde for each '
such document wrthheld ‘on the basis of pnvrlege all 1nformatron requlred by FTC Rules of
Practice §3.38A. |
21, In th'e.'ey_e'nt that any r'e'spon'siv'e' documentwas, but is no l‘o'nger' in your possession, state
- what di's'position'yvas' made of it,-when, ;ga"iué'reasénfdr‘ such disposition. In the event that a
| responsive ‘document has been destroyed or returfied to"a-Th'ird— Party, staite (ij'the reaSOnfor such
document’s destruction or:re‘t‘urn the date on which the document was destroyed or retumed, and -
the Thrrd Party to~ who the’ document was returned or on whose behalf the document was

' destroyed (i) the name, tltle and locatlon thereof wrthrn Exrde Technologxes of the mleldual in.

whose possession, custody or control the: docume_nt was when it was destroyed or returned; and
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' (iii) the name, title, and location thereof within Eﬁide ‘Technologies of the individual who
destroyed or returned the docuﬁent. |

22. Th,ese._doc,uxnenf .rc_&ilest's are- continuing in hature, up. to-and ‘during the: course of the
- adjudicativc‘l‘hearing.. All docum‘ents sougﬁt by th‘efsé requests -that‘you obtain or locate after you -
'serve‘-y(.)ur responses must be immediately produced to équnsel for Poly;‘pore by supbléméntar_y’

response. -
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- ECOPY

UNITED STATES OF AMERICA -

FEDERAL TRADE COMMISSION
. OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of A o
: , A "Docket No. 9327

- Polypore International, Inc. o

a corporation. .

S |l e

| PR_OTECTIVE ORDER GOVEI{NING DISCO_VE-RY MATERIAY,

For‘the' pufp_qse of protecting the interesIs of the Parties-and Third Parties in the above-
captioned matter agairist improper use and diselosure of conﬁdeﬁﬁal informatioq submitted or
produced in 'co,Imecti'on with this Matter: _

IT IS ‘HEREBY ORDERED THAT this Protective Order Geveming Con_ﬁdentie! :
Material (“Protective Order™) :shall govern the handIingof al-l Discovery Mateﬁal, és hereafter
defined, | | | |

A DEFINITIONS

- For purposes of thls Protectlve Order, the followmg deﬁr'utxons apply

1. “Conﬁdentxal Matenal” shall mean all Dlscovery Matenal that is confidential or .
‘ propnetary mformauon produced in dlscovery Such matenal is referred to in, and protccted by,
section 6(f) of the Federal Trade Commission Act, 15 U.s. C § 46(f) section 21 of the Federal
Trade Comnussmn Act, 15 U S C § 57b—2 ‘the FTC Rules of Pract:ce Sectlons 4.9,4.10,16
C.E. R §§ 4.9, 4.10; and precedents thereunder Conﬁdentlal Matenal shall mclude non-pubhc
- trade secret or other research, development, commere_lal_or financial mformanon,_ the dxselqsure:

of which would likely ciuse commereial harm to the Produeihg I’arty or to Respofident. The




| following is a non—exhalrstive list of examples ol‘ information that likely will qualify-for
” treatment as Confidential Material: strategic plans (involving pdcing, marl(eting, research and
development, product road maps, corporate alliances, or_me'rgers and acquisitions) that have not
" been ﬁllly-lmplemeoted or revealed to the public; trade secrets; customer-speciﬁc evaluations or
data (e. g prlces, volumes or revenues) sales contracts system maps; personnel f’ 1és and
evaluatrons mfoxmdtlon subject to confi dentzahty or non-disclosure agreements propnetary
techmcal or engineering information; proprietary financial data or‘projections; and proprietary
consumer; customer,.or market research or analys’es applicable to current or future market
conditioris,:the :disclosure of which could reveal Conﬁdemial Material. Dls_covery_l .Materlal will
- not be consldered confidential if it is in the puolic domain‘.. | |
2, “Document” rneans the complete Originel or a true, correct, and complete copy-
and any non-rdenucal copies of any written or graphic matter, no matter how produced
recorded stored, or reproduccd “Documem” includes, but is not limited to, any writing, letter
envelope telegraph e-marl meeting minute, memorandum, .statement, affidavit, declaratxon
traniseript of oral testimony, book record, survey, map, study, handwnttcn note, working paper,
chart, index, tabulation, graph;_ drawing, chart, printout, mlcroﬁlm index, computer readable
media or othcr electranically stored dala appointment book, diary, diary entty', calendar
orgamzer, desk pad telephonc message sllp, note of interview or communlcatxon and any other
data comprlatron from whxch mformalron can: be obtamed ‘and- mcludes all drafts and all copies |
of such Documents and every wntmg or record that contains any commentary -notes, or marking
whatsoevar not appearing.on the or’iginal. - |
3. . l‘Disc.overy 'Meteri-al”'ihcludes without limitation deposition testimony, exhibits,
inter_roga.tory- resbonses, admissions, afﬁdavits, declarations, Documents, tangible thing or ‘

2-




answers to questions produced pursuant to COmpulsory.prooess or volurrterily in lieu thereof,
and any other Documents or information produced or given to one Party by another Partyorbya -
Third Party in connection with discover:)' in this Matter. Information teken from Discovery
Material that reveals its substanee shall also be considered Discovery Material.

4. “Commission” shall refer to the Ferieral Trade"Co'mmis.sion, or any of its
emp_loyees, agenrs, attorneys, and_ all other persons ac_fing oo its behalf, erccluding persons
retained-as consultants or experts-for purposes of this proceeding.

5. “Pol'ypore"" means Polypore Intemational Inc., and its predecessors, di-\iisions,

and subsidiaries, and all persons acting or purporting fo act.on 1ts behalf

6. “Respondent” means Polyporc
7.7 “Party” means the CommissiOn or Polypore.
8. “Third Party” means any natural person partnership, corporatxon, assocna’uon or

other legal entity not named as a Party to thls Matter and its employees dxrectors ofﬁcers
attorneyjs and agents.

. 9. - “Prpdocing PAmfty” means a Part)r or Third Party that produced or inrende to .‘
pr‘oduce Confidential Material to any of ,thc. Parties. With respect to Confidential Material of a
Third Party that is in the possession, custody ot control of the FTC, or hes ‘beenj}oro‘duced bythe -
FTC in this matter, the Producing Party shel.l .mean the Third Party trlat originally provided such
A m,aterie-l to the FTC. The Producing_l?erty shall mean the FTé for porposes of any Document or

: Dlscovery Matenal prepared by, or on behalf of, the FTC. |
| 10, “Matter” means the above captioned matter pendmg before the Federal Trade

Cominission, and all subsequent admlmstrative; appellate or other review proceedings related

thereto.




ERMS AND CONDITIONS OF PROTECTIVE ORDER
I. Any Document or poruon thereof submxtted by Respondent or a Third Party

dunng the Federal Trade Commission (“FTC”) mvestlgatlon precedmg thls Matter or during the
- course of Aproceedmgs in this Matter that is entitled to confndentxahty under the Federal Trade
Commission Act, or any regulation, interbretétion, or precedent concerning documents m the
pos_ses;i&_ﬁ_ of the C_oxmnission‘,ias well éé any information taken from any portion .ofsuch A
document, shall be treated as Conﬁdcntial ;Mamﬁal fbr purposes-of this i)rotéctive'Order. For
purposeé of‘.'this Protective Order, the identityof a Third Party squnitting sudh ‘Confidential
Material shall also be treated as Co_nﬁdeﬁtiél Material where the submitter has requested in

writing such confidential treatment. -

2, The Parties and aﬁy Third Parties, in complying with informal discovery requests,
discl.oéu're requirements, discovery demands or formal process in this Matter may designate any
--responsive doctment or portion thereof Confidential Material, including documents obtained by
* thém from Third Parties pursuant to discovery or as otherwise obtained.

- 3. The Parties, in conducting discovery from Third Parties, shall pravide to each

Third Party a copy of this Protective Order 50 as to inform each such Third Party of his, her or its

rights hérein.

4. A designation of confidentiality shall constitute a representation in good faith and -
after careful determination that the material is not reasonably believed to be already in the public
domain and that counsel believes the material so designated constitutes Confidential Material as

defined in Paragréph 1 of the Definitions of this Protective Order, All deposition transcripts

-




 shall be treated as Confidential Material.

5. Ifany Party seeks té ch_allénge the Prbducin-gAParty-’-s :deéiénation of material as
Confidential Material, the chall'-en'ging Party shall"nq'tify‘the Producing Party and all other Parties
of Athc éhallenge. Such ﬁbti-ce shall identify'wi'th specificity (i.e., by document confrol numbers,
deposition transcript .pagé and line reference, or other means sufficient to locate eaéi'iy such” -
mateﬁéls} the designation being challenged. ..Thg Producing Party x_ﬁay preserve its designation
by providing the éhallenging Paﬁy and all other Paﬁi-es a written stateﬁient of the reasons for the
desxgnatlon thhm ﬁve (5) busmess days of recelvmg notice of the confidentiality challenge. If
l. -the Producing Party timely preserves its nghts the Parties shall continue to treat the. challenged
material as Confidential Matcrial*s, absent a written agreement with the Producing Party or order

of the Commission providing otherwise.

6. If anyj conflict rcgérdifxg a confidentiality designation arises and the Parties and
Pfoduciﬁg Party involved ha-Ve failed to resolve the conflict via gdod-faiﬂ] negotiations, a-Party.
seeking to dxsclose Confidential Matenal or challengmg a conﬁdenualxty desngnatlon may make
written apphcatxou to the hearmg officer for rehef The application shall be served on the
.' Producing Party-and the other Parties to thls-Matter,. and shall be accom_pamed by a certification

'that good-faith ncgotiations have fai‘leﬂ to resoivc the outsianding issu,es; ;Fhe Producing Party -
. and any ‘other Party shall have five (5) busmess days after recewmg a copy of the motion to
'rcspond to the application. Whlle an apphcatxon is pendmg, the Parties shall maintain the pre-
t application status of the Conﬁdg’ntlal Material. Noth_mg in thlS Pro_tectxye_ Order Asha'll createa
p'resurﬁptidn or alter the burden of persuading the hearing officer of the i:ropriety of a requésted

disclosure or change in designation. -




7. The Parties shall not be obligated to challenge the propri_éty of any designation or
trégtment of information as Confidential Material and the failure to do so promptly shall not. |
preclude any subs_e_quenf 'bbjection to such desi gnat_ion or treatment, or any motion _scgking
permission to disélbse such material to Pérspns ﬁot otherwise entitled to access under the terms
of this Protective Order. If Confidential Matefial is_producéd without the'dcsigriation attached,
th.e material shgll be .trgate.d as Conﬁdential: from the time the Producing Party adv;ises
~ Complaint Counsel and Respondent’s Couﬁsel in writing that such material should be so
~designated,&r‘1d provides all the Paﬁies yvith an appropriately labelec-i replacement. The Parties

shall return promptly or destroy the unmarked materials.

- 8. Material:p'roduced in this Matter may be designated‘as ;:onﬁdentiai by placing on
or _afﬁxi-ng 10 l_l_le docﬁmcnt contai-ni_ng sixc_»h-m-_ateria} (in'such manner as will not interfere with
the légib’ilitlyI thereof), or 1f an entire folder or box of documents is confidential by placing -01; ‘
.a‘fﬁx_ing to that folder or box, the des'ignaﬁon “CONFIDENTIAL-FTC Docket No. 9327” or. any
other 'éppropriate notice that considered to be cqflﬁdential n.laten'al. Confidential information '-
éontained in c::.:llectr-oni‘c dqéun{ents may also be dééignated és conﬁdc;nti_al by placing the
_designation “CQNFIDENTIAL—FTC Docket N6.~ »9327” or any other apbropﬁate notice that
identifies this ﬁl;océgding, on the face of the CD or :DVD or o-tbe;r'medium on which the
doéumgnt is prpduéed. The fofegoing desigxxiation of “CONF[DENTIAL—FT C Docket No. 9327
_“shall not be fequired for c'qnﬁdent’ia]ity 'to- apply to>documents and inforrﬁation previously |
' prqducea voluntalfi_ly ‘6r pursuant to-a Civil Investigative _Demand ,or.s_ul:).poen'av during the .

- investiéational'éh;ase preceding this Matter for which confidential tr.eatment' was requested.

‘Masked or otherwise redacted éopies of documents may be pro_duced where the -pdr—tions deleted
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contain privileged matter, provided.that the copy broduced shall indicat_e at the appropriate point

that portions have been deleted and the reasons therefor,

~9l. Confidential Material éhall be disclosed anly to:_'(a) the Administrative Law
J udge presiding over this proceeding, personnel a:ssistihg tﬁc Administrative Law J.udgel the -
Compmission and its employces and personnel retained by the commxssnon as expens or
consultants: fm this proceedmg, (b) judges and othcr court personnel of any court having
jurisdiction over any appellate p_rop‘ccdiggs involying this matter, (c) court reporters in this
matier, (d) outsicie coﬁnsel of record for R-esponde_nt,‘ its assodi‘atc& attorneys and other
-efn,ployees of its law ﬁrm(s)., provided they are not employees of Resﬁondent, (e) Michael Shor,
: 'Poly.pore Special Counsel, (f) ariyone retained to assist Qutéid_e counse;li'n the prcparétion of
. bearing of.thj.s proceedi.xig inb}udi'ng ;0nsu.ltants prdvided t-héy are n.ot affiliated in any way with
Respondent and have sxgned Exhibit A hereto; (g) any witness or. deponent who may have
: authored or'received the information in quesnon (h) any mdlvxdual who was in the direct chain
:‘éf supervision of the author at the time the Dlscov,ery Material was crcated or received, except
that this praovision does not peimit disclosure ‘of hl&ﬁstdal Growth partner or Warburg Pincus
International documents to Polypore or former Mlcroporous personnel who would not otherwxsc'
: have had access to the Dlscovery Matenal (1) any employee or agent of the entlty that created or
recexved the Discovery Matex ial; ()) anyone representmg the author or rempxent of the stcovery :

Materna-l i this Matter; and (k) any other Pcr_son(.s) authonzgd‘ in writing by the P_roducmgParty;

10, Disclosi'uré of confidential material to any person ¢ described in Péragraﬁh 9 of this
Protective Order shall be only for the purpeses of the preparauon and hearing of thls Matter, o

any appeal therefrom, and for 1o other purposc whatsoeVer, prov1ded however, that the
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