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MEMORANDUM IN SUPPORT OF RESPONDENT’S MOTION
TO AMEND THE SCHEDULING ORDER

Respondent Polypore International, Inc. (“Polypore”) respectfully submits this
memorandum in support of its Motion to Amend the Scheduling Order entered on October 22,
2008 (hereinafter the “Scheduling Order”).  Respondent’s proposal is to extend by one month
all remaining deadlines set forth in the Scheduling Order, which would set the commencement
date of the hearing on May 14, 2009. Counsel for Respondent conferred with Complaint
Counsel in a good faith attempt to resolve by agreement the issues raised by the present motion,
but has been unable to reach such an agreement. Complaint Counsel has indicated that they
oppose any extension of the Scheduling Order’s deadlines, but that they would be willing to
work with Respondent on a case-by-case basis to conduct discovery after the deadline has
expired. Complaint Counsel’s position is inadequate for a variety of reasons. It places an unfair
burden on Respondent to obtain agreement from Complaint Counsel on discovery issues and
ignores Respondent’s right to have a fair opportunity to develop evidence with which to defend
itself. Accordingly, Respondent requests that an order be entered extending all deadlines in the
Scheduling Order by thirty (30) days and establishing May 14, 2009, as the commencement date
of the hearing. Neither Complaint Counsel nor any third party will be prejudiced by this

minimal extension of the relevant dates and deadlines.
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In support of this motion, Respondent says:

FACTUAL BACKGROUND

1. On February 29, 2008, Polypore and Microporous Products L.P. (“Microporous”)
finalized a transaction in which Polypore acquired the stock of Microporous Holding
Corporation, the parent company of Microporous.

2. In March 2008, the Federal Trade Commission (“FTC” or “Commission™) first
contacted Polypore regarding its acquisition of Microporous and soon thereafter began an
investigation. Over the course of the next six and one-half months, Polypore fully cooperated
with the Commission’s investigation. It provided answers and supporting exhibits to
investigative interrogatories propounded by the FTC, produced witnesses in Washington for
extensive investigational hearings, answered numerous inquiries through correspondence and
exchanges with FTC staff, and sent executives to Washington on five occasions to discuss issues
with staff and members of the Commission.

3. During its investigation, the FTC also collected documents from and conducted
investigational hearings of third parties. Polypore, however, did not, nor could it, engage in any
formal discovery or review any third-party evidence being compiled by the Commission at that
time.

4, On September 9, 2008, the Commission, in stark contrast to the substantial evidence
that Polypore’s acquisition of Microporous did not lessen competition or tend to create a
monopoly, issued a Complaint against Polypore. The Complaint, which among other things
wholly ignored the global nature of the separator market, set the hearing date of the Complaint to
begin on December 9, 2008.

5. Importantly, the undersigned counsel and his firm (“Parker Poe”) were retained to

represent Respondent with respect to the Complaint and these proceedings on September 10,
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2008. During the investigative process, Parker Poe was not involved in the development of
positions in response to the FTC inquiry, and did not collect, review or produce Polypore’s
documents. (Motion to Reschedule Hearing Date, October 1, 2008). Immediately after its
retention, Parker Poe began the enormous effort of developing Polypore’s positions and has
strived to move this proceeding forward effectively and expeditiously, without undue delay and
with due regard Polypore’s right to develop evidence and defenses to Complaint Counsel’s
allegations.

6. On October 1, 2008, Respondent filed a Motion to Reschedule Hearing Date and
asserted that to begin the hearing only eighty-four days after service of the Complaint would be
manifestly unjust and would deprive Respondent of a reasonable opportunity to prepare its
defense in this complex matter. (Motion to Reschedule Hearing, October 1, 2008). Respondent
requested that the hearing begin no earlier than May 18, 2009 in order to allow Respondent
sufficient time to develop its defenses fairly and fully and to present those defenses efficiently
and effectively at a hearing. (/d.) |

7. On October 2, 2008, Respondent’s counsel received a Draft Scheduling Order from
Judge Chappell’s office which proposed to set the commencement date of the hearing in this
matter on April 14, 2009. Complaint Counsel then filed a statement accepting April 14, 2006, as
the hearing date.

8. On October 7, 2008, Judge Chappell granted Respondent’s Motion to Reschedule
Hearing Date, in part, and set the hearing for April 14, 2008. Importantly, Judge Chappell noted
the importance of allowing “sufficient time for the parties to prepare for the administrative trial
in this case.” (Order on Motion to Reschedule Hearing Date, October 7, 2008).

9. In light of the October 7™ Order and the Draft Scheduling Order, Respondent’s

counsel conferred with Complaint Counsel and agreed to a schedule of deadlines based on that
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trial date. Respondent’s agreement was in part also based on the representation, as articulated by
Complaint Counsel, that the discovery sought by Complaint Counsel would be targeted, narrow
and specific, given the information it had already developed. For example, Complaint Counsel
indicated that they might identify as many as ten (10) witnesses in the disclosures. Respondent’s
agreement to the date was also based on obtaining third-party discovery in a timely manner and
Complaint Counsel’s indication that it would produce third-party information in its possession
promptly. (/d.) These premises underlying Respondent’s agreement to the April 14, 2009
hearing date have proven to be inaccurate as the matter has progressed.

10.  On October 22, 2008, an agreed upon scheduling order was submitted at the
scheduling conference and Judge Chappell issued the Scheduling Order. Complaint Counsel’s
Initial Disclosures were served and filed the same day and stated that “Complaint Counsel will
provide copies of third-party’s documents and materials 10 days after such time as the
[ALJ] has entered a protective order in this matter and the third parties who submitted the
documents have been apprised of their rights under the protective order.” ' At the hearing,
Complaint Counsel gave Respondent its Initial Disclosures, identifying scores and scores of
witnesses, of which it identified 15 third parties who had submitted documents or other materials
to the Commission. In their preliminary witness list, Complaint Counsel identified 50
witnesses, of which 31 were third parties.

11.  The parties had worked out and agreed to a protective order governing the discovery
of material and protecting third party material which was handed to Judge Chappell at the
conference and was entered the next day. (Protective Order Governing Discovery Material,

October 23, 2008). A week later, upon inquiry from Respondent, Complaint Counsel indicated

' In an effort to minimize unnecessary duplication and waste, Respondent submits as exhibits (“Tabs”) hereto only
those documents which have not been previously provided to the Secretary of the Commission.
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that it had not yet contacted all third parties and, despite its initial representation, had no
obligation to produce third party material absent a formal request. (Respondent’s Motion for a
Protective Order Regarding Discovery, November 3, 2008).

12.  In fact, no third party information collected by the FTC was made available to
Respondent until November 7, 2008. Thereafter, such information was only produced to
Respondent on an incremental, sporadic basis, including productions on November 10, 11, 14, 20
and 21, 2008 and on December 2, 16, 17 and 19, 2008.

13.  Also on October 22, 2008, Complaint Counsel served Respondent with Complaint
Counsel’s First Set of Interrogatories, Complaint Counsel’s First Set of Document Requests and
eight Notices of Deposition — five of which were directed at individuals previously questioned at
length by Complaint Counsel on the very same issues set forth in the Complaint.

14.  Complaint Counsel’s promise of limited discovery immediately turned into a
staggering deluge of discovery, consisﬁng of sweeping document requests and interrogatories.
Both required the production of great quantities of information and documents — much of which
with no conceivable relevance to thé pleadings in the proceeding. (See Complaint Counsel’s
First Set of Interrogatories to Respondent Polypore International, Inc., October 22, 2008, [Tab
A]; Complaint Counsel’s First Set of Document Requests to Respondent Polypore International,
Inc., October 22, 2008 [Tab B]).

15.  Respondent sought protection from the FTC’s discovery by motion (Respondent’s
Motion for a Protective Order Regarding Discovery, November 3, 2008), but its request was
denied. Significantly, in its motion at that time, Respondent pointed out that if it “had known
that Complaint Counsel intended to redo the extensive discovery already taken, it would have
strenuously sought a different schedule than cutting discovery off at February 13, 2009, and

holding the hearing in this matter on April 14, 2009.” (Respondent’s Motion for a Protective
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Order Regarding Discovery, November 3, 2008). After entry of the order, Respondent
proceeded in the hope that events would occur that would allow the schedule to be met, allowing
Respondents the fair opportunity to develop its case. Events, however, have not turned out that
way.

16.  Respondent has devoted substantial resources in its attempt to comply with
Complaint Counsel’s document requests and interrogatories. As of January 14, 2009,
Respondent has made more than 23 rolling productions of documents pursuant to Complaint
Counsel’s discovery requests and more remains to be produced. In Response to Complaint
Counsel’s discovery requests served on October 22, 2008, Respondent has now produced nearly
180,000 documents, exceeding 1.1 million pages. This is in addition to the 1.1 million pages that
were produced during the FTC’s investigation of this matter. The compilation, review, and
production of over 2.2 million pages of documents is a massive undertaking and has already
caused Respondent significant financial costs, including tens of thousands of dollars in vendors’
fees and costs alone.

17.  Inorder to comply with these discovery requests, Respondent has had to collect paper
and electronic records from approximately six physical locations (in four states and three foreign
countries). In an effort to meet the deadlines in the scheduling order, Parker Poe has had to
utilize numerous attorneys and contract attorneys to review the collected material for
responsiveness and privilege.

18. Complaint Counsel has broadened even further their massive discovery requests with
Complaint Counsel’s Second Set of Interrogatories and Second Set of Document Requests
served on Respondent on January 13, 2009, (See Complaint Counsel’s Second Set of

Interrogatories to Respondent Polypore International, Inc., January 13, 2009[Tab CJ;
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Complaint Counsel’s Second Set of Document Requests to Respondent Polypore International,
Inc., January 13, 2009 [Tab D]).

19. On October 22, 2008, at the conclusion of the scheduling conference, Complaint
Counsel served Respondent with eight deposition notices. On Wednesday, November 26, 2008,
at 4:18 p.m. (immediately before the Thanksgiving holiday), Complaint Counsel served an
additional 24 deposition notices on Respondent. These notices were served without consultation
or the courtesy of a telephone call. When challenged about this procedure, Complaint Counsel
responded that it was noticing the depositions because they were in Respondent’s “preliminary
witness” — logic, if followed, would entitle Respondent to notice 31 third parties in Complaint
Counsel’s witness list, something Respondent has not done. The result has been that valuable
time was required to sort through these, reduce the nuﬁlbers and then work out a complex
schedule in multiple locations over an extended period of time — and this, just in defense of
depositions Complaint Counsel wants to take without regard to those necessary to Respondent’s
case.”

20.  In the midst of Complaint Counsel’s massive discovery, Respondent has also had to
prepare its own defense, including the identification of necessary witnesses for trial, discovery of
third parties, the review of documents produced by third parties and by the FTC, and the
preparation for and the taking of necessary depositions to promote its defenses.

21.  Compounding the situation, Complaint Counsel’s responses to Respondent’s First Set
of Interrogatories Directed to the FTC have been deficient at best. Counsel for Respondent has

specified in writing to Complaint Counsel those deficiencies. If the deficiencies cannot be

2 After Respondent eliminated people from its preliminary witness list, Complaint Counsel has withdrawn some of
those notices.
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resolved at the “meet and confer” conference, Respondent will promptly move to compel the
Commission to properly comply with its discovery requests.

22.  Respondent’s discovery is targeted at specific third parties which it believes are likely
to possess relevant information which will be vital to Respondent’s defense of the Commission’s
allegations. As a result, Respondent has sought discovery from only a smaller portion of the 31
third parties identified in Complaint Counsel’s Preliminary Witness List, including ENTEK
International LLC (“ENTEK”), Exide Technologies (“Exide™), Johnson Controls, Inc. (“JCI”),
The Moore Company (“The Moore Company”), EnerSys (“EnerSys”), East Penn Manufacturing
Company, Inc. (“East Penn”), Hollingsworth & Vose (“H&V”) and Trojan Battery Company
(“Trojan”).

23.  Most, if not all, of the identified third parties cooperated extensively with the FTC
(and continue to do so) in the investigation leading up to the filing of the Complaint, including
the production of documents and witnesses. It is necessary that Respondent also be able to
obtain discovery from these third parties in order to examine the third parties’ allegations in the
light of the day with the relevant documents.

24.  Respondent believes the information likely in the possession of the above third parties
is critical to Respondent’s defense to the allegations of the Commission’s Complaint. Further,
the information Respondent seeks is necessary for Respondent’s economist to be able to
formulate opinions and create an expert report. This information includes, but is not limited to,
the following:

o purchasing and pricing data needed to fully understand the global market
for battery separators, including the relevant suppliers’ representative sales
positions and pricing;

o testing and qualification data and information about competitors’

manufacturing processes needed to evaluate the extent of any alleged
barriers to entry in the battery separator market;
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. sales data needed to evaluate whether alternative source of separators exist
in several alleged battery separator markets and to determine which
products may be competitive with lead acid battery separators.

25.  Respondent served subpbenas duces talcum on these third parties and served
subpoenas ad testificandum noticing the deposition examination of approximately twenty fact
witnesses. As of the date of this filing, no deposition of third parties noticed by Respondent has
taken place and only a few third parties have produced documents to Respondent.

26.  Respondent’s attempts to obtain discovery of third parties has been protracted and
difficult. Respondent endeavored to negotiate with and accommodate third parties to the best of
its abilities under the confines of the Scheduling Order in order to avoid costly and premature
motions practice. For the most part, however, cooperation has not been forthcoming and
compulsory process has been required.

ENTEK

27. ENTEK is a direct competitor of Polypore. ENTEK is a leading producer of
polyethylene (“PE”) battery separators for starting, lighting and ignition (SLI) lead-acid
batteries.

28.  On November 5, 2008, ENTEK International LLC (“ENTEK”) filed a Motion for
Protective Order seeking to prevent the disclosure of information to Respondent which was
initially produced by ENTEK to the FTC in compliance with the CID. (Third Party ENTEK
International LLC’s Motion for Protective Order and Proposed Order, November 3, 2008).

29.  After extensive discussions, ENTEK and Respondent were able to reach a resolution
of this matter. (Stipulation and Proposed Order Regarding Discovery Related to ENTEK
International, LLC, November 17, 2008; Order on Non-Party ENTEK’s Motion for a Protective

Order, November 18, 2008). Unfortunately, that resolution has proven to be illusory.
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30. On November 10, 2008, Respondent served a subpoena duces tecum on ENTEK.
ENTEK initially raised some objection to the subpoena, but such concerns were ultimately
resolved and a discovery agreement was reached in principal on December 11, 2008 which
allowed ENTEK to begin the production of documents.

31.  As of the date of this filing, however, ENTEK has only produced a small portion of
the total documents requested by the subpoena duces tecum, with the first installment occurring
on January 5, 2009.

32.  Despite the efforts of Respondent’s counsel, ENTEK has continued to delay and stall
in their production efforts. In light of the impending February 13, 2009 discovery cut-off,
Respondent was left with no option but to file a motion to compel, which it did on January 13,
2009. (Respondent’s Motion to Compel ENTEK International LLC to Produce Documents
Requested by Subpoena Duces Tecum and Proposed Order, January 13, 2009).

33. Additionally, on December 29, 2008, Respondent served four subpoenas ad
testificandum and noticed the depositions of the following individuals and entities: (a) Mr.
Robert Keith (ENTEK’s President and Chief Executive Officer), (b) Mr. Daniel Weerts
(ENTEK’s Vice President of Sales and Marketing), (c) Mr. Graeme Fraser-Bell (ENTEK’s Vice
President of International Sales), and (d) a corporate subpoena directed to ENTEK International,
LLC.

34,  The depositions of Mr. Fraser-Bell and ENTEK International, Inc. were noticed for
January 19, 2009, while the depositions of Mr. Keith and Mr. Weerts were noticed for January
20, 2009.

35. On January 9, however, ENTEK filed a motion to quash the subpoenas ad
testifcandum directed to Graeme Fraser-Bell and Robert Keith. (Third Party ENTEK

International LLC’s Motion to Quash the Subpoenas Ad Testificandum Issues to Graeme Fraser-
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Bell and Robert Keith, January 13, 2009). Respondent is currently drafting a response to
ENTEK’s motion to quash which will be filed on January 18, 2009.° A date has not yet been
scheduled for the depositions of ENTEK and Mr. Weerts, and given the current motion practice
and impending deadlines, Respondent will be required to make several trips from Charlotte,
North Carolina, to Oregon, or elsewhere, for these depositions, at considerable expense, if
ENTEK’s motions to quash are denied as they should be.

Exide

36.  Exide is a purchaser of battery separators. With operations in more than 80 countries,
Exide is one of the world’s largest producers and recyclers of lead-acid batteries.

37.  Respondent served a subpoena duces tecum on Exide on November 10, 2008. Exide
did not file any motions or objections with this Court in response to the subpoena duces tecum.
Soon after the subpoena duces tecum was first served, counsel for Respondent attempted to
negotiate in good faith with counsel for Exide in order to discuss and resolve any concerns Exide
had concerning its compliance with the subpoena duces tecum. Respondent agreed to several
modifications of the subpoena duces tecum in order to allow Exide to begin the production of
documents as soon as possible.

38.  As of the date of this filing, however, Respondent has received only a handful of
pages of documents from Exide — which were first produced on January 9, 2009. Thus, even
though Exide reached an agreement with Respondent in early December which addressed and
resolved all discovery issues and disbutes raised in connection with the subpoena, only a
minimal amount of documents sought by Respondent’s subpoena duces tecum have been

produced thus far. Exide’s continued delay in their production efforts forced Respondent to file

? In light of ENTEK’s Motion to Quash the deposition of Mr. Fraser-Bell, Respondent filed a Motion for Leave to
Depose Graeme Fraser-Bell. This motion is pending.
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a motion to compel on January 13, 2009. (Respondent’s Motion to Compel Exide Technologies
to Produce Documents Requested by Subpoena Duces Tecum and Proposed Order, January 13,
2009). That motion is pending.

39.  On December 29, 2008, Respondent also served five subpoenas ad testificandum on
the following individuals and entities: (a) Mr. Pradeep Menon (Exide’s Vice President of Global
Procurement), (b) Mr. Douglas Gillespie (Exide’s Vice President of Global Procurement), (c)
Mr. Alberto Perez (Exide’s Director of Commodities), (d) Mr. Gordon Ulsh (Exide’s President
and Chief Executive Officer), and (¢) a corporate subpoena directed to Exide Technologies.

40.  These depositions were originally noticed for January 14-16, 2009. By agreement,
Respondent and Exide have re-scheduled the depositions for January 21-23, 2009. Without the
documents requested by Respondent’s subpoena, however, Respondent will not have an
opportunity to review and analyze such documents in preparation for the depositions and will not
be in a position to conduct thorough and comprehensive depositions. Consequently, Respondent
will be forced to keep the depositions open pending completion of Exide's production of
documents. (See January 15, 2009 e-mail of Eric D. Welsh, Esq. [ Tab E]).

JCI

41. JCI is a purchaser of béttery separators and the largest automotive battery
manufacturer in the world.

42.  Respondent served a subpoena duces tecum on JCI on November 10, 2008. JCI raised
certain concerns over the subpoena duces tecum with counsel for Respondent in November and
December 2008. Through the discussions between counsel for Respondent and JCI, JCI's
concerns over the subpoena duces tecum were resolved and an agreement was reached with
respect to the subpoena duces tecum on or about December 9, 2008. JCI did not begin its

production, however, until January 5, 2009.
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43. On or about December 31, 2008, Respondent also served three subpoenas ad
testificandum on the following individuals and entities: (a) Mr. Flavio Almedia (JCI’s Director of
Procurement, Americas), (b) Mr. Rodger Hall (JCI’s Vice President, Procurement), and (c) a
corporate subpoena directed to JCI. These depositions were originally noticed for January 12-
13, 2009.

44.  Thereafter, counsel for JCI represented that JCI would not complete its production in
advance of the then scheduled date for the JCI depositions. (Stipulation and Proposed Order
Regarding Discovery Related to Johnson Controls, Inc., January 14, 2009). As a result, counsel
for JCI and counsel for Respondent filed a stipulation and proposed order with this Court
whereby JCI will produce documents and responses sought by the subpoena duces tecum to
Respondent no later than January 16, 2009 and the depositions of the JCI witnesses will occur on
January 27 and 28, 2009 in Milwaukee, Wisconsin. (Id.)

The Moore Company

45. The Moore Company is a direct competitor of Polypore, through its wholly-owned
subsidiary, Amer-Sil. Amer-Sil produces microporous polymer/silica separators for industrial
lead acid batteries in several of the Complaint’s alleged battery separator markets, including the
uninterruptible power supply (“UPS”) market.

46. On October 24, 2008, Respondent had a subpoena duces tecum issued to The Moore
Company, the parent company of Amer-Sil. From the time the subpoena duces tecum was first
served through mid-December, counsel for Respondent and counsel for The Moore Company
communicated on multiple occasions in regards to the subpoena duces tecum and Respondent’s
willingness to discuss and resolve any concerns The Moore Company may have had concerning

its compliance with the subpoena duces tecum.
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47. Nevertheless, on December 23, 2008, The Moore Company filed a motion to limit
Respondent’s subpoena duces tecum and sought cost reimbursement. (Non-Party The Moore
Company’s Motion to Limit Subpoena Duces Tecum and for Cost Reimbursment, December 23,
2008). Additionally, The Moore Company moved for in camera treatment of the material
submitted in support of its motion to limit the subpoena duces tecum. (Non-Party The Moore
Company’s Motion for In Camera Treatment of Material).

48.  Respondent responded to The Moore Company’s motions on January 8, 2009 and
additionally moved this Court to compel The Moore Company to produce documents requested
by Respondent’s subpoena duces tecum. (Respondent’s Memorandum in Opposition to the
Moore Company’s Motion to Limit Subpoena Duces Tecum and for Cost Reimbursement and In
Response to The Moore Company's Motion for In Camera Treatment of Material and in Support
of Respondent’s Cross-Motion to Compel the Moore Company to Produce Documents Requested
by Subpoena Duces Tecum, January 8, 2009). Those motions remain pending and as of the date
of this filing, none of documents sought by Respondent’s subpoena have been produced by The
Moore Company.

49, On December 29, 2008,' Respondent also served a corporate subpoena ad
testificandum on The More Company. The deposition is noticed for January 29, 2009, but to
date, The Moore Company has not notified Respondent’s counsel whether or not it intends to

proceed with a deposition on the date noticed in the subpoena.
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EnerSys

50.  EnerSys is a purchaser of battery separators. EnerSys is the largest industrial battery
manufacturer in the world, operating manufacturing and assembly facilities worldwide for
customers in over 100 countries.

51. Respondent served a subpoena duces tecum on EnerSys on November 10, 2008. Two
days later, Counsel for Respondent and counsel for EnerSys had a telephone conversation to
discuss any issues EnerSys may have had in regards to the subpoena duces tecum. At that time,
counsel for Respondent explained Respondent’s willingness to discuss and resolve any concerns
EnerSys may have concerning its compliance with the subpoena duces tecum.

52. Instead of discussing the subpoena duces tecum, including the manner of production,
as Respondent’s counsel had initially suggested, EnerSys choose to immediately proceed with
the gathering of documents. On December 5, 2008, after blindly gathering responsive
documents, counsel for EnerSys suggested, for the first time, a “meet and confer” conference to
discuss a number of issues EnerSys had with the subpoena duces tecum.

53,  Thereafter, EnerSys rejected all proposals made by Respondent’s counsel and refused
to provide Respondent’s counsel with a list of the document custodians and their responsibilities
at EnerSys in order to allow a targeted search of the documents to be conducted.

54.  Instead, on December 16, 2008, EnerSys moved to limit Respondent’s subpoena
duces tecum and sought an award of attorneys’ fees and costs. (EnerSys’ Motion for Award of
Attorneys’ Fees and Costs and to Limit Subpoena served by Respondent on Non-Party,
December 16, 2008). Respondent filed a response to EnerSys’ motion on December 24, 2008.
(Respondent’s Memorandum in Opposition to EnerSys’ Motion for Award of Attorneys’ Fees and
Costs and to Limit Subpoena Served on Non-Party, December 24, 2008). EnerSys’ motion has

been denied by order dated January 14, 2009. EnerSys has not produced a single document
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sought by Respondent’s subpoena duces tecum, although by the terms of the Order, it has ten
days to do so.

55.  On December 29, 2008, Respondent also served five subpoenas ad festificandum on
the following individuals and entities: (a) Mr. John Gagge (EnerSys’ Director of Engineering
and Quality Assurance for the Americas and Asia), (b) Mr. Larry Burkhert (EnerSys’ Senior
Supply Chain Manager), (¢) Mr. John D. Craig (EnerSys’l Chief Executive Officer ), (d) Larry
Axt (EnerSys’ Vice President of Procurement and Operations Planning), and (e) a corporate
subpoena directed to EnerSys. Respondent’s subpoenas ad ftestificandum scheduled depositions
in Philadelphia, Pennsylvania on January 26-28, 2009.

56.  On January 7, 2009, counsel for EnerSys indicated that given its pending motion
regarding the subpoena duces tecum, EnerSys had not begun a review of its documents, and
Respondent was unlikely to have an opportunity to review EnerSys’ documents by the dates of
the depositions. (Joint Motion of Respondent and EnerSys for Leave of Court to Conduct
Depositions of EnerSys and EnerSys Employees After the Discovery Deadline, January 14,
2009).

57. At that time, Respondent indicated its position that EnerSys' failure to produce
documents in advance of the depositions would force Respondent to leave the depositions open
and to seek its costs in relation to resuming those depositions. (/d.) In light of the inefficiencies
and unnecessary cost that would result from proceeding with depositions prior to EnerSys’
production of documents, as a compromise, Respondent and EnerSys jointly moved this Court to
allow Respondent leave to depose EnerSys employees and designees after the Court has decided
EnerSys’ pending Motion to Limit Subpoena even if that should occur after fact discovery

deadline of February 13, 2009. (/d.)

16
PPAB 1522382v1



58. Complaint Counsel has filed is response to that joint motion, consenting to the relief
requested provided that the trial and discovery deadline not be affected. In that response, the
FTC makes the wholly unsupportable allegation that Respondent has recently implemented
“monopolistic price increases.” Complaint Counsel’s accusation is factually and legally without
basis and is part of Complaint Counsel’s continued inappropriate interjection of their views into
Polypore’s contractual relationship with its customer.

Trojan

59.  Trojan is a purchaser of battery separators. It is the world's leading manufacturer of
deep cycle batteries for golf carts, renewable energy, floor machine, aerial work platform, marine
and recreational vehicle applications.

60.  On January 13, 2009, Respondent served a subpoena duces tecum on Trojan and a
subpoena ad testificandum on Trojan’s president, Mr. Rick Godber. During a January 14, 2009
telephone call with Complaint Counsel, it became evident to counsel for Respondent that Trojan
has raised some objections to Respondent’s subpoenas to the FTC, although none has been made
to Respondent’s counsel. As it has done with counsel for other third parties, Respondent intends
to negotiate in good faith with counsel for Trojan in order to discuss and resolve any concerns
Trojan has regarding its compliance with the subpoenas. Nevertheless, Respondent’s counsel is
concerned by Complaint Counsel’s apparent communications with Trojan — including apparently
notifying Trojan of Respondent’s application to the Commission for a subpoena duces fecum, in
advance of Respondent actually serving the same upon Trojan. In particular, Respondent’s
counsel is surprised that Complaint Counsel would find it appropriate to actively seek to involve
itself in third party discovery disputes or offer its support to Trojan in any effort Trojan may
attempt to limit or quash Respondent’s subpoenas. The actions of Complaint Counsel are

another example of the discovery burdens Respondent is forced to unnecessarily confront.
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'ARGUMENT

Despite extraordinary efforts at great expense to the company, Polypore cannot
effectively meet the deadlines set forth in the Scheduling Order." Respondent has made every
effort to avoid unnecessary delay and to ensure that the proceeding has been conducted swifily.
See FTC Rule 3.1, 16 C.F.R. 3.1. The Scheduling Order may be modified upon a showing of
“good cause.” FTC Rule 3.21, 16 C.F.R. 3.21. Good cause exists when a deadline in a
scheduling order “cannot reasonably be met despite the diligence of the party seeking the
extension.” In the Matter of Chicago Bridge & Iron Co., 2002 FTC LEXIS 69, *2 (2002). The
extensive discovery in this case, the lack of cooperation from third parties and Complaint
Counsel, Complaint Counsel’s massive discovery requests and Respondent’s need for additional
time to prepare its defense constitutes good cause. Moreover, while Complaint Counsel opposes
any amendment to the Scheduling Order, Complaint Counsel has had more than six and one-half
months to prepare their affirmative case before the Complaint was even filed and delayed by
weeks its sharing of this information with Respondent. In contrast, Respondent has had to
prepare its defense in approximately half of the time that Complaint Counsel has had to date to
prepare its case while, at the same time, responding to exceedingly onerous requests for
additional discovery.

Over 1.1 million pages of documents were produced by Polypore to the FTC during the
investigational portion of this matter. Substantial additional documents were obtained by the
FTC from third parties during the investigational portion of this matter. None of the third party

data in possession of the Commission was produced to Respondent until November 7, 2008 and

* Respondent has complied with every discovery deadline set forth in the Scheduling Order as of the date of this
motion, but is forced to request an amendment which would extend all future deadlines set forth in the Scheduling Order by one
month so that Respondent can reasonably and adequately prepare its defense.
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> Thus, since the Complaint was

has only been provided on a sporadic basis since that time.
issued, a great deal of time and effort has been expended by Respondent’s counsel to thoroughly
review these documents and effectively prepare for trial, in an attempt to “catch-up” with
Complaint Counsel’s six and one-half month head start. Moreover, an additional 1.1 million
pages of documents have been produced by Respondent to Complaint Counsel in response to
Complaint Counsel’s far-reaching discovery requests.

As discussed above, since the issuance of the Scheduling Order on October 22, 2008,
Respondent has been moving forward diligently with its discovery of third parties. Nevertheless,
discovery in this proceeding has been extensive and time-consuming. Respondent’s efforts have
included issuing subpoenas duces tecum to competitors and customers with operations around
the globe, negotiating the scope of the subpoenas to accommodate the third parties and avoid
unnecessary and costly motion practice, litigating motions to limit or quash (or alternatively to
compel) where agreements could not be reached, collecting, reviewing and analyzing documents,
and subpoenaing third party witnesses for deposition.

The extent of third party discovery needed to defend the case and the slow rate at which
third parties have been complying with the subpoenas served by Respondent necessitate an
extension of time. To date, only one third party has made any substantial production pursuant to
a subpoena duces tecum issued by Respondent. The other third parties have only recently made
small productions or have refused to produce documents at all. Polypore needs this information

so that it can move forward efficiently with depositions of witnesses. Additionally, Respondent

5 In their Response to Joint Motion of Respondent and EnerSys For Leave of Court to Conduct Depositions of EnerSys
Employees after the Discovery Deadline, Complaint Counsel contends that Respondent was somehow delinquent in not serving
subpoenas on third parties immediately on October 22, 2008 — as Complaint Counsel did by handing their discovery to
Respondent’s counsel in the courtroom following the hearing before this Court on the Scheduling Order. Respondent submits
that serving subpoenas on third parties is somewhat more involved than handing discovery requests to opposing counsel. Second,
it certainly is not unreasonable for Respondent to opt to wait for Complaint Counsel to produce the third party documents to it
before it served its subpoenas. However, given Complaint Counsel’s delay in doing so, however, Respondent could not wait and
proceed to serve those subpoenas.
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has retained an economist to testify as an expert in this matter. Respondent’s expert needs access
to the discovery sought from third pai’ties (including their production and/or sales of battery
separators) in order to gain a thorough understanding of the market at issue, prepare his report,
and be prepared to be deposed by Complaint Counsel. Under the current schedule, Respondent
must identify its proposed witnesses and trial exhibits, including designated testimony to be
presented by deposition, by February 20, 2009. The process of identifying potential exhibits
from the hundreds of thousands of documents produced, preparing them for trial, and
authenticating them, which under any circumstances would take a significant amount of effort,
has been made even more onerous by the fact that Respondent has still not received the majority
of the documents it seeks from third parties.

Moreover, as noted above, none of the deposition examinations noticed by Respondent
have been conducted to date. The individual witnesses and enterprises which Respondent
intends to call upon for deposition are located in seven states across the country and in several
foreign countries (including the United Kingdom, Taiwan and Korea). The logistics of obtaining
documents, and scheduling and taking these depositions has taken and will continue to take
substantial time. Moreover, only eight of Respondent’s noticed depositions have a confirmed
date at this point in time. Respondent’s counsel is in negotiation with counsel for several of the
respective third parties, but no agreement has been reached as to when and where the noticed
depositions will occur. As discussed, other third parties have objected to Respondent’s
subpoenas ad testificandum and moved to quash.

The difficulty of taking the necessary third party discovery is compounded by Complaint
Counsel’s onerous discovery requests. Indeed, Polypore must continue to produce documents,

answer interrogatories, defend depositions, and prepare for trial at the same time Respondent is
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pursuing third party discovery.® At the same time, Respondent is still awaiting a sufficient
response from Complaint Counsel to its own discovery requests. As of the date of this filing,
Complaint Counsel’s response to Respondent’s Second Set of Interrogatories is past due and
Complaint Counsel’s response to Respondent’s First Set of Interrogatories remains woefully
inadequate.

The discovery sought by Respondent from third parties is necessary and relevant.
Respondent’s discovery of the witnesses and materials of these third parties is vital to
Respondent’s defense. As demonstrated above, Respondent needs additional time to complete
the appropriate discovery of these third parties. Without a modest amendment to the Scheduling
Order, Respondent will be severely limited in its discovery of these third parties, which in turn,
will tilt the playing field heavily in favor of the FTC and infringe upon Respondent’s due process
rights. Complaint Counsel itself, while opposing this amendment, has noted the need for
completing discovery beyond the current deadline. In the last ten days, Complaint Counsel has
sought a deposition of Nippon Sheet Glass (“NSG”) and has proposed that that deposition occur
in Tokyo on February 27, 2009, after the discovery cut-off.

Although Respondent has devoted substantial time and resources to secure compliance by
the subpoenaed third parties, it is not reasonably possible for Polypore to complete appropriate
discovery prior to the February 13, 2009 discovery cut-off deadline, submit its expert report by
February 20, 2009, or sufficiently prepare for the hearing of this matter on April 14, 2009.
Consequently, a modest one month extension of the Scheduling Order’s remaining deadlines is

necessary to allow Respondent a fair opportunity to explore the issues in this matter and defend

® As one example only, after Respondent identified its expert witnesses pursuant to the requirements of the scheduling
order, Complaint Counsel — in typical heavy-handed fashion — served a subpoena on one of the experts (LECG) for documents
which Respondent is not obligated to produce to Complaint Counsel under the Scheduling Order, and additionally requested that
LECG search back-up tapes and provide documents used in preparation of any papers authored by Dr. Kahwaty, which LECG is
also not required to do under the Scheduling Order.
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itself in the hearing of this proceeding. Moreover, a one-month extension of the trial date to
May 14, 2009, will not prejudice Complaint Counsel, nor will it have any impact on any third
parties. Finally, Respondent contends that an extension makes sense in view of the scheduling of
the trial in FTC v. Whole Foods Market, Inc., Docket No. 9324 on April 6, 2009.

CONCLUSION

For the foregoing reasons, Respondent Polypore respectfully submits that it has
demonstrated good cause to amend the Scheduling Order and therefore moves this Court to enter
an order amending the Scheduling Order. A proposed revised scheduling order has been

attached to Respondent’s motion.
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Dated: January 16, 2009 - Respectfully Submitted,

William L. Rikard, Jr.

Eric D. Welsh

PARKER POE ADAMS & BERNSTEIN, LLP
Three Wachovia Center

401 South Tryon Street, Suite 3000

Charlotte, NC 28202

Telephone: (704) 372-9000

Facsimile: (704) 335-9689
williamrikard@parkerpoe.com
ericwelsh@parkerpoe.com
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John F. Graybeal

PARKER POE ADAMS & BERNSTEIN, LLP
150 Fayetteville Street

Raleigh, NC 27602

Telephone: (919) 835-4599

Facsimile: (919) 828-0564
johngraybeal@parkerpoe.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that on January 16, 2009, I caused to be filed via hand delivery and
electronic mail delivery an original and two copies of the foregoing Memorandum in Support of
Respondent’s Motion to Amend the Scheduling Order, and that the electronic copy is a true and
correct copy of the paper original and that a paper copy with an original signature is being filed
with:

Donald S. Clark, Secretary

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue, NW, Rm. H-135
Washington, DC 20580

secretary(@ftc.gov

I hereby certify that on January 16, 2009, I caused to be served one copy via electronic
mail delivery and two copies via overnight mail delivery of the foregoing Memorandum in
Support of Respondent’s Motion to Amend the Scheduling Order upon:

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580

oalj@ftc.gov

I hereby certify that on January 16, 2009, I caused to be served via first-class mail
delivery and electronic mail delivery a copy of the foregoing Memorandum in Support of
Respondent’s Motion to Amend the Scheduling Order upon:

J. Robert Robertson, Esq. Steven Dahm, Esq.

Federal Trade Commission Federal Trade Commission
600 Pennsylvania Avenue, NW 600 Pennsylvania Avenue, NW
Washington, DC 20580 Washington, DC 20580
rrobertson@ftc.gov sdahm@fte.gov

Adam C. Shearer

Parker Poe Adams & Bernstein LLP
Three Wachovia Center

401 South Tryon Street, Suite 3000
Charlotte, NC 28202

Telephone: (704) 335-9050
Facsimile: (704) 334-4706
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~ UNITED STATES OF AMERICA
'BEFORE THE FEDERAL TRADE COMMISSION |

Inthe Matter of )
Docket No, 9327

Polypore International, Inc., ‘
a corporatlon

vv.vv

COMPLAINT COUNSEL’S FIRST SE’I‘ OF INTERROGATORIES TO

Pursuant to- the Federal Trafle Commiseion Rules 3 31 and 3.35, Respofrdent Polypore

_ Intematlonal Inc. is hereby reque;ted {o answer the followmg mterrogatoncs The requested
'. answers must be submitted to 601 New Jersey Avenue NW, Washmgton, DC 20580 within

| twenty (20) days. Ob_] ectlons, 1f any, must be made within ten (10) days after service of these

mterrogatones

Sy " DEFINITIONS

A : “Polypore,’.’ “_the company," “you,” or “')roors;5 means Polypore International, {nc,, its
“domestic and foreigil parents, predecessorg, diizisi:one, suhsidiedes, affiliates; oar_tnershipe, and.
joint verltllres, and 5il'directors, officers, employees, agents and representatiVe's of the foregoing.
The'terms "subsrdrary," "afﬁhate," and "_|01nt venture" refer to any person in which there is

N

partlal @5 percent or more) or total ownershlp or control betWem the company and any other
person o | |

B. “Dararme,” means Polypore Internatlonal Ine its. domestlc and forergn parents
oredecessors' d1v1s1ons, subsidiaries, aﬂillates partnershlps, and- Jomt ventures, and all .directore,
officers, employees, agents and representatlves of the foregoing pnor to the purchase of

MlOl'OpOI‘OIlS Holdings Corporatron on February 29, 2008 The terms "subsrdJary," "afﬁhate,"

Ty




and "joint venture" refer to any person m which there gs partial (25 percent or more).' or total
ownéfSIﬁp or -control'BetWeép the c;)mpaﬁy and any other‘ person,
C. “Micropbfous" ineans Micrqporous Products L.P,, its domestic and foreigﬁ parents,
-.pfede'c_es‘sors, divisions, suﬁs-idiari‘es, affiliates, tpa;mefships, and joint w}énturcé, ar_ld all directors,
officers, employees, agents and 'represéntatiVes .of the foregoing.v The terrﬁsA”?subsidiary,"
"affiliate,” and "j oint ventu:e" refer to,any i)erson in which there is partial (2§ percent or morg)
or total ownership or control be_tﬁeen fhe company and any other person,’
D. “The -'transactiop;’ meaﬁs_ Polypore’s purchase of 100% gf the stock of Micr.opordus
Holdings Corporation on February 29, 2008,
E. "Relévant product” or f‘rele's"am’end use” as ixsed ﬁercin means {battpry separators used for
deep-cycle, mﬁnte&upﬁble p_d‘we; ‘supply (“‘UPS’”), automotive, or ﬁotivé\qppl-igatiqns. .\ ‘ , ',
F. - .‘*Rélgvant area” meéns»-énd iﬁformatibn. shal‘l‘be ,prdvided sei)aratél}".fdr: (a) North |
 America, (b) Asia, (c) Furope (d) the world, | "
G, '-'P§r3§n" includes the corﬁpany and means any nétpl{al ‘}-)e‘rso'n-, corpofatc .enﬁty,
partnership, aséociation; jéinf vmmré;.-;.éove@ent eﬁt-ity, or tr-usf. 1
H. " “Minimum '\'i‘iébie ‘sckzalle” ﬁéms me,méilgstjémomf ‘of ‘pro’c.l.ilction. at which average costs
eq(ﬁa'l tﬁ_e price dur;ently cﬁérged for_tﬁé reléliant prdduct. “It sﬁoﬁld_ bé n‘oted tﬁat- -minim’urﬁ
vi‘abie sqale-diffcrs from the concept of minimum efficient sz.caié, which isthé srﬁgllest scalé at
 which aVergge costé are mhﬁmiﬁzed. ' o -
L. ‘éS§nk cbsts? means‘tﬂe_ aéqgisition cQs}s o:f taﬁ_gible and intangible assgfs necessary tb
" ménu’fact;ufe and sell the relevant product that cannot bé. récbvéred fchfough the redeployment of
‘ tvheSea‘s'sétszr'othéruses.«‘ - .. o : A . _ -l

*J.  “Sales” means net sales, i.e., total sales after deducting discounts, returns, allowances and




excise taxes.l “Sales” includes sales of the relevant product Whemer manufactured by the |
company itself or purchased from sources outside the eompany and resold by the eompanyvin the
same menUfaetured form as purchaseci.-
K. "Ahe" an_d.'.'or"' hare‘ both eonjﬁhcrive arnd ‘di‘sjuncti‘v.e meah'ings.
L. “Describe,” “stete,’.’- and *“identify”* mean to indieate fully and unambiguously each relevant
fact of Whieh you heve-lm‘owled'ge. o
M. | "Docume'nts" means all compurer files and written, reoorded, and graphic materials of
every kind in the possession, custody or corrtrol' of the company. The term "documents"
.ineludes, without limitation: electro_rlic mail messages; ~electronio' correspondence and drafts of
documents; metadata Gnd other b1bhograpluc or historical data descnbmg or relating to
»documents created rev1sed or dlstrlbuted on computer systems, copxes of documents that are not
identical du,phcates of th'e ‘on-gmafls in that person’s files; and copies of documents the ongmals
of which are not in the'possessio‘n, chstody or control of the compeny.
'N. :"Computer files" mcludes information stored in, 0 or access1b1e through, computer or other
mformatlon retrieval systems, mcludmg documents stored in personal computers, portable
: comput’ers, workstetlons,-mlmcomputers, mamﬁ'ames, servers, backup disks and tapes, archlve'
disks and tapes, and other forms of offline storage whether on or off company premlses
0. '"Plans" means tentatlve and prehnunary proposals, recommendatlons or oons1derat10ns
'. whether-or.not finalized or authonzed as well as those that have been adopted |
P.' "Relating to" means in whole orin part conshtutmg, contammg, ooncermng, dlscussmg,
descnbmg, analymng, 1dentifymg, or statmg
Q. “Data” means numeric information or,mf_‘ormation expreSsed rnunerically. ‘

R.  “PE” means polyethylene. |




{

S. “CID” means the Apnl 4, 2008 C1v11 Investi gatlve Demand 1ssued by the Comrmsswn to
Polypore |

T. “AGM” means 'sbsorp_tivé glass mat,

“URS” means uninferruptiblg power supply, |

“‘FTC’,”.and. “Commission” fnea'n tbe Federal Trade Commission.

“SKU" means stock keeping unit.

X ¥ < c

“RFP” means request for proposal or request for quotes.

INSTRUCTIONS

c

A, These Interrogatones call for all mformatlon (including any mformatlon contained in or on

any document or writmg) that is known or‘avallable to you, moludlng all mformatwn in -tbe

- -posseSS1on of, or avallable to, your attomeys, agents, or representatlves, or any other person
.. acting on your behalf or under your dlrectmn or- control

B.  Each Interrogatory, mcludmg subparts, isto be answered by you separately, completely

and fully, under oath Ifyou obJ ect to ,any'.pan of an-Interrogatory, set forth the-bas1s for your

’objectlon and respond to all parts of the Intérrogatory to whxch you do not object. Any ground '

not. stated in an objection wnthm the time provided by the Federal Trade Commission’s Rules of
Ptactice, or any: extenswns thereof shall be walved All obJ ections must be made with
partlculanty and must set forth all the mformatlon upon whloh you mtend to relyin responso to

_ any motwn to compel

“

C. All objectlons must state w1th particulanty whether and in what meanner, the obJectxon is

bemg relied upon as a basxs for lumtmg the response If you are w1thhold1ng responswe
‘information’ pursuant to any general obJectlon, you should 50 e.xpressly mdlcate If i in

respondmg to any Interrogatory, you clalm. any_ambxgmty in interpreting elthcr the_Intexrogatory

( .




or a definition or instruction applicnble thereto, you shall set forth as part of your response the
language deemed to be ambiguous and tne intenoretation used in responding to the hlterfoga_tory,
and shall resbo‘n’d fo the mterroga'qory as you interpret it. |
D. I yo‘n cannot a'nsWef all or part of any Intex"rogatory' after exercising due diligence to
‘secure the fall infonnaﬁon to do so, 50 state and answer 10 the fullest extent possible, specifying
your inability to answer the remninder‘ staﬁng whatever information or knoyvledge you have
concerning the unanswered portion; and detmhng what you did in attemptmg to sécure the
unknown mformatlon
E. Ifany privilege is cl‘airned as a .ground for not responding to an Intefrogntory, providc a
privilege log’ descnblng the bas1s for the clann of pnvnlege and all information necessary for the
Court to assess the claim of pnvﬂege, in accordance w1th Rule 3.31(c)(2) of the FTC Rules of
Practxce The pnwlege log shall 1nclude the followmg (1) speclﬁc grounds for the claun of
pnvﬂege, (11) the date of the pnvﬂeged commumcatlon (iii) the persons mvolved in the
pﬂvﬂeged commumcatlon (1v). a descnptlon of the subJ ect matter of th,e pnv1leged

commumcat:on in sufﬁclent detail to assess the claun of pnvﬂege, and (v) the Interrogatory to
which the pnvxleged lnformatlon is responswe |
( F. Whenever necessary to brmg w1th1n the scope of an Interrogatory aresponse that might

. otherw1se be constriled to be outs1de its. scope, the followmg constructions should be apphed

1. Construmg the terrns “and” and “or ln the d;SJuncnve or conjunctzye, as necessary, to
make the Interrogatory more mcluswe |
2. Construmg the smgulér form of any word to 1nclude the plural and the plural form to
include the. smgular, e

3. Construing the past tense of the verb to include the present tense and the present tense to




| include the past tense;
4. Construing the masculineforxrr to include the feminine form;
5. Construing the term “Date” to mean the exact day, month, and year if ascertainable; if not,
| -the,closest approthatiorl that can b.e ruarie'by means ot‘ relationship to other events,
| locations, or matters; and
. 6. | Const_ruirrg negative tenris to include the positive and vice versa.
G. Unless otherwise instrueted, p’rovide information where requested from the year 2005 to
the present. | - |
H. Proyide data_-, where requested, in electronic spreadsheet format, formatted in Excel (.xls).
L All sales data should ‘be'provide_d in-monthly irrCrements; : |
J. Forallresponses provide file layouts and data dicttorlaries, including, but not limited to,
' -deﬁnitions of a11‘ fields-as-well as er(planaitiorls fcr e.ny codes' or abbreviatior_ls uvith_in data
E sets, and definitions for all product speclﬁcatlon codes. |
K. - For all responses 10 mterrogatones 4,35, 15 and- 16,.prov1de data in Flat File. format
| If you have any questions, please contact Chnstlan H. Woolley at 202 326-2018
L INTERROGATORIES | |
' 1 Complete and update all responses to the CID 1ssued to. Polypore on Apnl 7, 2008
; 2. Identlfy each and every change in prlces by Polypore to customers in North Amerlca '
. in any relevant product s1nce the transactlon For each such request to increase prlce state
a. the -relevant product, . |
~ b. the customer; o ,‘ |
*-¢. the current pnce, :

d. the proposed change in price;




e. the reason for the price change; and-
f, the amount of change m pr_icc.ac}ﬁev_e& ifany. |
3. Ifthe reason for ;hé-request lfof any change in price in int_err’ogétbry 2, above, is
‘ r,élé.ted to incréaéé in-P§1y§or§-’§ costs »fqr manufactunng or selling the réievant prp'duct, state, in
detail, each cost increase vfo:'gach rc_l_evaﬁt p‘rodué_t and the faéiliiy m which suéh' relevant
pfoduct is produced or ﬁomyvh‘er.e the rglevanﬁ _p?oduct is s@ld: |
| 4, . For Polypore, Dafamic, and,',MicrOpdrpus, providé data qn the_ costs associated with
the relevant -prédﬁct from'2005 to the preserit (and -projeéting fOIWar'd for all ’;.vailab'l,e years);
 These data should Cover the total costs associated with frb(’iuéing the relevant product. These
data should be reporltedAin both ;ddllars and in dollars per square mt;ter monthly, by company,
country, plant, line, and relevant product. Cost dafa shoul.d:co'v.er all sunk, fixed, and variable
costs and should be patcgc:)ﬂzed as such. ‘T‘h-c cost data shéu]d be broken out as follows,r
: includipg, but not limited to, t};ese éatcgoﬁes: |
a. raw mqteﬁa'ls;. . '. :
f).',"lab'pr; . : : -
C ovérhe‘ad;'
d. -ﬁlant abdmilvﬁstrat_'i-on;‘ | | '
é. any rebate, i.ncluding-,:‘but. not_iimited fd, “CQ\S Reba’;e"’;r_ o
_f.sG&A; | . |
'i. selling;
.ii; ' G&A;
m .R&p; and -

iv.  other start-up expenses




-8 ﬂdepreciatioﬁ;
h; ai'rlofﬁzation; -
i taxes; .and- :
j. all other costs N
5. -State a,ll salcs for Polypore, Daramm, and Mlcroporous by each relevant product in '
each relevant area from Jannary 2003 to the present (and proj ectmg forward for all available
. years) orgamzed as follows: |
| a. company (i.t;. Ponpore, Darainic, or Micrdﬁorous);
b, plant; | |
¢, line;
d. _pfoduct code (which Polypbre terms “Ttem”);
e product:name (which .Pdiyp‘ore ten;_ns “Description”);
f ﬁfoduét categoﬁes (product grpupings; including, but not limited to, breadly
déﬁned cafegories such as “PE-tuBbt;r -hybrid” and ;1arrowly defined categories
such-as “CellForce”); ‘ |
g cust_Omér’na;me; |
h. éusjom‘er- country, '
1, {customer’s_br”elev‘ax.l_t_ area;
j-- custoﬁer parent;
k. rélevant product;
1 year ‘séle took 'plaqé;

m, month sale took place;v. -'




n. sales dollars sold (indicating éeparately actual sales and sales projections for all

years for which projections exist);

0." square meters sold (indicating separ-atelv actual sales and' sales projections).
p. sales‘type (i.e. regular sale or sample).

6. State the hame, address, estimated sales, and estimated market share of the c__ompanv
and each of the company’s competitors in each relevant area in the manufacture or sale of each |
relevant product, | | |

7. Identlfy cach and every occasion when Daramic declared a force majeure, and state
the reasons for each such declaration.

‘.8. Describe the c'ircumstances, the timing of, and all reasons for, the departure o_t’ any
-oompa_ny employee, including, but not limited to, M_ichaet Gilchrist and Goorge Brilmyer from
employment at Polypore since July 1, 2007. |

9. Identify, costs end time rtédess‘ary to fully complete all required testing for -

- commer01a1 qualification for each relevant product |

10. Identify the facto:rs affectmg the proﬁtablhty analysrs of swrtchmg production from
relevant product to relevant product mcludmg, but not limited to, the minimum increase in
price(s) that would make such a switch proﬁtab]e |

11.. Provide-tlle date, lists of attendees, and identify rnatters ‘discussed for every Daramic,
Polypore or Microporous boarti’ of di'r'ectors rnecting.,. trrcludiug a l.i.'st:_o‘f matters re(iuiﬁng voie,
and the outcome of each vote, since J anuary 1 2001

12. Identrfy each and every mstance since J anuary 1, 2006 in whloh Daramlc competed
against Entek for the sale of non—automotlve battery separators. In responding to this

1

interrogatory, .identify the type of separat'or. by SKU for each instance of competition as well as




the volu;ne of separators 1n each potential or actual sale, the intended end use-application, and
the separator material (e; g. PE, rubber, PE-rubber hybrid). |

13, | State the name and a(ldress of each 'p.ers'or.-_i who has'enterecl or atternpted to enter
into, or exitedvfrom, the development, production, sale, or 'provision of each relevant product '
from January 1, 1999 to the present For each such person, identlfy the relevant product(s) it

, develops, produces, sells, or prov1des or has developed, produced, sold, or: provnded and the date

of the person’s eniry into or e‘x.it‘ _from the market, For each entrant, state whether the ventrant

| developed (or is c’levelopi_ng) a-new,product, licensed a product develop'ed by anothe_r'person,

acquired a product from ahother person or converted assets preciously ‘usegl for another purpose

(identifying that pureose). | |

14, For cach relevant product, identify or describe (includlng.the bases for your
response) - : |

a. requlrements for entry mto the productlon or. sale of the product in each relevant
area‘ 1nclud1ng,-but not lu_mted to, reeearch and deve‘lop_ment, .planmng and design,
production-requlrerhente; dist:'ibution sy.stems, service requirements, patents,
licenses, salés and marketihé activlties, and any necessary éovenmren‘tal and
| custom'er ahpro'vals, anti the time necessaryto meet each such requ:ir‘erhent' '

b. the dlscount rate to use to assess the attractlveness of ernitry; the mvestrnents by
type requ1red for entry (mcludmg the dollar value of each 1nvestment) the
amount of such césts, the tota] cosis requlred for entry into the production or sale

-of the product the. amount of such costs that would be recoverable if the entrant

were unsuccessful or elected to-exit the manufacture or sale of the product, the

methods and amount of time necessary to recover such costs; and the total sunk




costs entailed in satisfying lthe requirements for onﬁy;

¢. possible ne‘w ontrantsinto the'maoufacture or sale of the product in each relovant
a‘ma; _ - : o o

d. the minirourh viable scale, the minimum and o_ptimum.plant size, production line
Sizro, capacity utilization 1:ate, prc)duc"cion volume, requirements for moiti-p.lant,
multi-product, or vbrticoﬂy mtegratod operaiiOns, or other factors required to

' attain any available cost savings .o'r' other efﬁ_ciehoios nc’cesqory to oonipete
oroﬁtab-ly in -tho manufocme or sale of ﬁw prociuot.; and |

e. To the extent that a new entrant located in Asia would incur any additional costé .
or requirements to enter the North American market forany rolevaoboroduct,
1dent1fy those addltlonal costs or requlrements

15. For both Daramic and Mlcroporous, identify the-costs assoclated with Shlpplng the

relevant product ‘worldwide from 2005 to the preSent (and prOJectmg forward for all avallable

» years). -This information should be reported in dollars, monthly by company, countly of origin ,
-plant, and relevant prodict, as shipped fo North Amenoa (Speclfy destination country and port).

Cost information should cover the total costs associated with shipping the relevant product, Cost o

information should cover all ﬁxod, variable, and sunk (if applicable) costs (and shoo‘ld‘ be

categorized as such), _Infonnat’ion should be broken out into the following subcategories (but not

limited to these subcategories): -

a. freight on board;
b. customs; - -
¢. insurance; and

d. all other costs including surcharges, taxes ‘and tariffs, including, but not limited




to, VAT and import/export,

16. P-rovidé. information 'o'n. asse§$ments a_:_nd- estimates of the costs of shipping ﬂle‘ :
| relevant product to North Amcn"ca (spécify destination com&y and port, if possible'):by OTHER
batterj separatér manufacturers. This information should be reported in dollars, monthlyby
coin,pany, oﬁg_in c‘oﬁntry, plant, and rc;,levant product mafket. - Cost estimates should cover the |
vtptalv costs associated W1th shipping the relevant in"ociu‘ct‘, cc'wering all fixed, variable, and sunk (if .
applicable) costs V(anci should-be ‘c-dtegorized as sych),. Estimates sﬁou-ld Be ‘broken out into the
following subcategon'es, including, but not limited to, these subcategories:
‘a, Freight.on Boafd;. | |
' b. customs;
c, jinédrance; and
d. all othér.costs iﬁcl_udihg surcharges, taxes and tariffs, including, but not limited
to, VAT and ixhponkgxﬁoﬁ, o |
17, Identify each and every produéer ofa relevant prbduct i each relevant a;'éa, and
state whether that person has 1éver sold a relovant pMduct iﬁto Nc;rtﬁ Ametica; and, if 5o, state
'thc tyﬁe_of separator by m;tedfal ;nd rel'eva'nt‘ end use. | |
18, Describe the role »répufation i)lays ip gaining and maintaining customers fo; each
relevant prodﬁct, including, but not limited to, hoW the‘ factor of fcput'g}tion impacts A§ian
: producers of réleva‘nt product_s; | | | | N
' 19 Désm'ib,e your Stxafegy for establishing customer relationships for ﬁe sales of the
relevaﬁt product,s_,.i iﬁ_cluding, but Iiét'liﬁit,ed to, the reépond_ing to, or solicitation of, RFPs.
20. Déscribe »1\41§fpporous’,plgn§-tq dﬁtar'the automotive n_;afkef in any relevant afea

‘between January 2005 and the date of the transaction.

)




. 21, Identify all corﬁmunieétions between Hollingsworth & Vose and Daramic from

January 1, 1997 to December 31-,' 2001, related to any agreement, or attempt to enter into an

agreement, including, but not limited to, the 2001 Cross Agency Agreement and the purchase of

EXide’sx-Gorydon,_ Indiana faeility. If any meetinés were held with regard to any of the topics
which fall within the descn'ption’ ébovei’dentify: 4 | |
a. 'who was present; A
" b. each ‘top'ic"of diecﬁs_sion; and
“¢. all EXOEanges e‘f infonhetiog (identifying those that were considered
conﬁdential). | |
22, Identify all eommunications between Hollingsworth &Vose and Daramic from
July 1, 2005 $o the :presenf, related to any agfeement,'or attempt to- enter iﬁte a.n'agre‘ement,
including, but not limited to, the fenewalffof the 2_001 Cross Agency Agreement. If anyA meetings
were held with regard t_e’ any of the topics wﬁi_ch fall'within the description above identify:
a. Who was present; o | o
b. each topxc of dlscusswn, and
c all exchanges“ of mformatlon (1dent1fy1ng those: that were considered
. conﬁdential)
_ 23. Identify each and every mstance when Polypore has marketed, sold atternpted to
market, or attempted to sell AGM separators In answermg this mterrogatory 1dent1fy
- a, target customers,
b. associated volume, and
c. geographic locatlons of each cuetomer or potential,

: . JER o .
24. Identify each and every agreément or attempted agreement discussed or negotiated




between Daramic, or _'P‘olypor.e., a;nd any,_??ttery separator niénufac’turer telatirig to non-compete
agreements, acqu'i_sitiong,‘ joint ventures, or marketing agreéments from January 1, 2004 to the
Qfesent. | |

25. With -regard to each negotiation or di-scu_ssionidénti_ﬁed in reéponse to interrogatory
24, identify:
- a whé participated; and -

b. the substance of each negotiation or discussic»n,‘.‘.inic_luding but not limitedto,

products at issue, fgéographies at issue,.ﬁming_and duration of agfeernent(s)

discussed, and the pl}tlcome’,of each negotiatibr_l or discussion. |
26. Stateall efficiencies achieved , Or are-expectéd £o l;e achieved, by Polyporq asa
' result of the ;icquisitibn of Microporous. In answering this iﬁterrogato;y,' provide a detailcdv
ewép'lanaﬁon of how each efficiency has téeneﬁttgd, or wi'll soon benéﬁt, your customers.

27,  List, and describe, éach.ami every develﬁpmenta,l project for an'y relevant product in
whlch Microporous had been engaged prior to the. transaction. Provide a defiiled update on the
status of each such pr‘oj gcf to date, fncluding, but not lumted 1o, prqjégts LENO, CoolWhip; and
AEinst'e}in.- |

. 28, Foreach proj_‘ec.t‘mentipnjcd in resporise fo ipter_régatory number 27, describe the:
~ a. “intended commercial use; R | |
b, targeted cust.orﬁer;(.s); e
c. ]ehgth of .time in development;
d. remaining action iter‘ns;‘ )
.e.' 'd_oﬂar amount o}‘ invested cap’ifal;

- f. the eXpeé_tefd beneﬁt of the new, or altered, technology; and




g. expected ‘tim'e_ when co‘mmercial sales are éXpeCte.d. to begin.
29, Stéte all efférts by Daramic to develop a deep-cycle separator for flooded lead-acid
baiteries since Janu;ary 1, 1997, inciuding, _But not ﬁmited to: |
a. money spent in development; -
b., time (in man years) in development;
‘¢. personnel and -éonfractors involved;
d. :te.éting pi\rtr;ers;
e. testing résﬁlts; |
f. associated conh‘act'n’e_gotiations;
g. attempted sales of separa-tofs for deep-cycle applications; and
h. sales of separators for deep-cyqle end use application,
30. ‘State all efforts to improve-.tl'le HD s'epératof, including but not limited to, cost
reduction, "ruxinabili_ty," and performance hﬁprovement effoﬂs. | |
31. Identify the equ_ipﬁment thét“hés béen or'déred 'of purchased for the second phase of _
the Miéro_porous expansion, iﬁcluding, but not lhnited.to, the equipment intended for the Enersys
contract, referenced By Miéhael -.Gilcl.lﬁ.st on péges 58 and 59 of his Investigational Heariﬁ_g
transcript. Provide the lsta..;c.us of this eciuipmexit, iheluding; but not limited to, the locatibﬁ, cost,
and original purpose of each piece of equipment. To the extent the original pﬁrpose differs from
the current use or planned _ﬁs‘e provide dej;téiled explanation of the reason(s) for the c@ge and
the timiﬁg of the change. v |
32. For each j)roduct produced by quypcre, Daréxﬁic, or M;icroporous since January 1‘,
003 statethe:. o
a. product co‘d_e’;

r




b. name;

c. different SKUs;

d. material used (e.g. PE, rub_ber, PE/rubber hybﬁd);

€, end use; | . |

f. purchasmg customer; and

g, -explain in detail systems for the codmg of products whether as part of the SKU or
product code or any other product designation scheme.

33. Identlfy all supply agreements of greater than tvvo E2) years in duration between
Daramic, or Polypore and any customer or facilit'}_' in North America for an.}l relevant product,
For each svupplyb.agreement, ident_iﬁ_ed, state: - |

a. the customef or faci]ity that is or was a party to the agreement w1th Daramic or

» Polvpofe;-_

b. when it was entered vin'to‘ and vvheu it expired or, if the, agreeruent is still in effect,

. when it is due to expire; .and B | |

c. whieh re‘levaut product or pfoducts. are covered by the ‘agreement, with the
assoclated annual volumes stated separately in square meters and dollars. For '
such volumes supphed in 2008 state actual volumes on a year-to-date basns For
such. volumes to be supphed in the remamder of 2008, and any future years under

: agreements .sull m.eﬂ'ect provide reasonable estlmates and describe the method
by which those estimates were calculated |

34 . For each relevant product -for each SKU and for each relevant area, ﬁ'om 1997 to

. the present lde‘ntlt_‘y:

a. the quarter and yoar in whlch the company first began to develop or test, the




. , )
product (including but not limited to internal testing according to industrial

standards or tests fequired by prosf)ecﬁve customers);
b.‘ the qué‘rtcr and ycér in whi;zh the iaroduct was ﬁfs;c sold in commiercial quantities;
. the first customer to pmcﬁaée the product in commercial quantities;
d. any in;iep‘endent léboratOﬁeé iﬁvolvédiﬁ tesiing.;and/or deveiO?ing :t,h_e product;
e, any indus@—@ide tests (e.g. BCI 'standards) to which the frqciuct was subjected;
f. the total cost of product development and testing bome by the company (Daramic
or Microporqus), bet\x}één the dates identiﬁqd in ".‘a.” and “b.” abové)..‘ ' ;
35, | State the fﬁll name and. definition for the abbreyiations used in docurr;ent
“O7B06AOSA.Xls,” which -Beginé with Bates number “PP_SE_I_E000023482.” ‘
36. --Idenﬁfy .each and every illasiance-awtxzen HoHinéswérth & Vose méi‘keteq, sold, | !
attempted to mérket, or atteﬁpted to-sell PE separators. In answeﬁng this interrogatory identify:
' a target customers; | | |
b. associated volilme; and

c. ‘geogr'aphic locations of each customer or potential. '

37. To tﬁe extent you have already provided documents responsive to ariy of the

foregoing interrogatories, identify each individually by Bates range.




Dated: October 22, 2008
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UNITED STATES OF AMERICA
BEFORE TH?E FEDERAL TRADE COMMISSION

* Tothe Matter of - -
S S . - Docket No. 9327
Polypeore International, Inc., e o

~ _'..a corporation. . :

N i N N

COMPLA]NT COUNSEL’S FIRST SET OF DOCUMENT REQUESTS TO
RESPONDENT: POLYPORE_INT- RNAT;O AL, I}

Pursuant to Rules 3. 31 and 3.37 of the Rules of Procedure of the Federal Trade '

h .;Commisswn (“F’I‘C Rules of Practlce”) Respondent Polypore Intematronal Inc., is hereby
requested to produce the followmg dOCuments for mspectton and copymg at 601 New Jersey '4
n Avenue NW Washrngton DC 20580, w1th1n twenty (20) days ObJectrons to any request must

' :be made within ten (10) days from the: date of service
' DEFINITIONS
A, N “Po]ypore,” “the company,” “you,” “your " ang: hke terms mean Respondent its.
-domesuc and. forergn parents, predecessors, dwrsrons, subsrdranes affrhates,
N ,':-partnershlps and Jomt ventures, and all dn‘ectors, officers, employees agents and ‘ .
- 4}representatives of the foregomg “Subsidrary,” “affﬂrate," and _]Oll'lt venture” refer for
- this purpose to any person in wh1ch there is partlal (25 percent or more) or total
ownershtp or control between the company and any other person Unless otherwrse
4specif1ed “Darami¢” means Dararmc LLC and shall be synonymous with “Polypore "
‘ B. ,"‘Mrcroporous means MlCroporous Products L P 'rts domestlc and- forergn parents,
. predecessors, d1v1s1ons subsrdrarres, afﬁhates, pannershlps, and joint ventures, and all
-dtreetors offrcers, ernployees agents and representatlves of the foregoing. “Subsrdlary.” o

' “afﬁlrate,” and Jomt venturQ Iefer_f-o_r this -pu_rpose to any person in w.hr_oh thereis




partial (25 percent or -r-nore) or total lownership'or control between the company and any
other person,

“Document,” subject.to deﬁni-tion Cc fbelow shall have the broadest meaning that -WOuld

be apphcab]e under the Federal Rules of C1v11 Procedure and mcludes without hmltatlon ' '
computer files; electromic ma1] messages; electronic conespondence and drafts of |
documents; metadata and other blbhog;aphlc or historical data descnbmg or relating to
document-s created, revi_sed,. or ‘distribﬁuted on comput'ersystem's;‘ copies of documents that
are not identical' duplic-ates of -'the' origi'na'ls in‘tha.t‘.perSOn’»s‘ fiies; and cdpies of dOeuments 4
the origiinals of which are not m 'Respondent’s ;po_ssession, custody or control,

A Unless" otherwise 'slaeciﬁed, “doeument” excludes (1) bills of ladmg, invoices, purchase
‘orders, cuswms“'declar"at'ions, and other similar documents. o’f- a ,pureiy transactional

- nature;'-(i) 'arc'hit'ect'ural'- plans and en'gineering blueprintS' and (3) documents's‘olely

relatlng to tax human resources, workplace safety, of pens1on plan 1ssues

"Relevant product" or re]evant end use means battery separators used for deep-cycle, |

' unmtenuptlble power supply (“UPS”) automotlve, or motlve apphcauons

“And” and “or” have both conjuncnve and d1s1unct1ve meamngs

‘“The transactlon means Polypore 8 purchase of 100%.of the stock of Mlcroporous

Holdmgs Corpora‘non on February 29 2008 | |

A -“Relevant area” means, and informauon shall be provnded separately for, (1) North

America, (2) Asia, (3) Burope, and _(4)‘the world,




