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INTRODUCTION

Po1ypore International Inc. ("Daramic") acquired Microporous, its closest and only

competitor in the deep-cycle, motive and UPS battery-separator markets. This is a merger to

monopoly. The acquisition also eliminated a third competitor in the market for automotive

battery separators ("SLI"), leaving only the dominant supplier, Daramic, and Entek in North

America. Daramic and Entek rarely competed aggressively in the past, and the acquisition of

Microporous has retued the SLI separator market to a duopoly, which no court has ever

approved in a Sectiön 7 case.l Daramic's other conduct goes beyond the pale. Daramic: (i) sued

Microporous to keep it from competing; (ii) bought Microporous to keep it from competing;

(iii) eliminated other competition; (iv) held back products from customers to force them into

contracts; (v) raised prices immediately after the acquisition of Microporous; (vi) sued one

customer for not agreeing to the higher prices; and (viii) threatened another customer with a

lawsuit if it did not agree to higher prices. In short, Daramic' s unestrained exertion of market

power is shocking.

As Douglas Gilespie of Exide testified:

"(S)ome things are right in the world and some things are wrong. ... (I)t's just
wrong for (Daramic) to be able to restrict or prevent. . . others from being able to
compete or others to grow in the marketplace. And the only agency that we knew
about that we're supposed to go to is the FTC to be able to deal with these issues.
. . . (T)hat's why you're here. ... It's something that we needed a higher
authority to be able to inject their opinion and help us to . . . convince others that
it's just wrong at the end of the day." (Gilespie, Tr. 2980-2981).

Mr., Gilespie is right. Congress created the FTC and our administrative process to deal

with issues just like these.2 He is right that Daramic's conduct is "just wrong." It is also a clear

1 FTC v. HJ Heinz Co., 246 F.3d 708, 716 (D.C. Cir. 2001).
2 FTC v. Motion Picture Advertising Servo Co., 344 U.S. 392, 394-95 (1953) ("It is also clear that

the Federal Trade Commission Act was designated to supplement and bolster the Sherman Act
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violation of the law. Indeed, the facts at tral revealed an acquisition and other conduct that have

gone far beyond what the law proscribes. For example, as your Honor has explained, to prove a

Section 7 violation, Complaint Counsel needs to prove far less than what is alleged in this case.

Complaint Counsel needs to show only that "'the effect of (the) acquisition may be substantially

to lessen competition, or tend to create a monopoly.",3 To show that competition "may be

substantially" lessened, all that Complaint Counsel must show is that the acquisition would

produce '''a firm controllng an undue percentage share of the relevant market, and would result

in a significant increase in the concentration of the firms in that market.'" CB&I Initial Decision,

at 88 (citations omitted). Complaint Counsel did so, and Daramic failed to rebut that case.

The evidence in Complaint Counsel's prima facie case is overwhelming. Before the

acquisition, Microporous had been the maverick. It was the largest supplier of deep-cycle

separators and was rapidly expanding in the other markets. The elimination of Microporous, a

strong, worldwide competitor in all of these markets, significantly lessened competition.

Concentration levels confirm this. Daramic's market share in Nort America for deep-cycle,

motive and UPS battery separators is now 100% -- a monopoly. For SLI, it is about 50%, with

only one remaining supplier, Entek, which supplies mainly one customer, JCI. Even if the

relevant geographic markets were worldwide, these market shares are essentially the same.4 The

HHI's are simply off the charts: 10000, post-merger, for deep-cycle, motive and UPS, and over

and the Clayton Act - to stop in their incipiency acts and practices which, when full-blown,
would violate those Acts").
3 In re Chicago Bridge & Iron Co., N. v., et aI., 2003 WL 21525006, Dkt. No. 9300 (Initial

Decision, June 18, 2003) (hereinafter, "CB&I Initial Decision") at 84-85, ajf'd, 2003 WL
22217293 (F.T.C. Sep. 10,2003), ajf'd Chicago Bridge & Iron Co., N. v., et at. v. FTC, 534 F.3d
410 (5th Cir. 2008), (citing 15 U.S.C. § 18 and United States v. Philadelphia Natl Bank, 374
U.S. 321, 355 (1963)).
4 No other producers compete in deep-cycle or UPS anywhere in the world. One small producer

sells PVC motive separators in Europe but not in Nort America. The Asian producers of SLI
collectively have a single digit market share both in Asia and in the world and have never entered
Nort America.
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5000 for SLI. Even Dr. Kahwaty, Daramic's expert, calculated a post-merger HHI for his PE

market that are far above the level required to show a presumption that the acquisition is "likely

to create or enhance market power or facilitate its exercise." Merger Guidelines, § 1.51(c) (using

a threshold of 1,800 HHI and a change of 100).

Daramic claimed only three defenses to this strong prima facie case: entry, efficiencies,

and that no anticompetitive effects had occured. None of these got out of the staring gate.

First, Daramic did nothing to prove that entr was anything more than a rumor, much less than it

would be timely, likely, or sufficient. There are no entrants anywhere in the world for deep-

cycle, motive, or UPS battery separators. In SLI, there are none entering in North America. The

evidence is undisputed that foreign suppliers cannot enter at Daramic's higher-than-market

prices, much less pre-acquisition prices. Even Po1ypore's CEO, Bob Toth admitted that Asian

firms have not entered because they cannot make enough money in the market here.

Second, Daramic' s effciencies defense died at traL Not even their expert was wiling to

support it.

Finally, although Complaint Counsel has no obligation to prove effects, the evidence at

tral demonstrated anti competitive effects in spades. That Daramic has the ability to exert

market power unilaterally is obvious from its monopoly position in deep-cycle, motive, and UPS

separator markets and its dominance in SLI. Yet, there is more: Daramic has actually raised

prices above competitive levels after the acquisition. A simple comparison is that just in the last

year, Daramic's only competitor in SLI, Entek, anounced a l while

Daramic anounced increases for as much as II. Daramic also raised prices higher for

customers

l. This was Daramic's intent from the beginning. It knew that it if failed to

3



acquire Microporous,

. (PX0203 at 084, in camera). Moreover, in the SLI

separator market, in which Entek and Daramic remain, it is axiomatic that these two remaining

competitors are more likely to coordinate - and thereby reduce competition - than if there were

three. Heinz, 246 F.3d at 716; FTC v. CCC Holdings Inc., et at., 605 F. Supp. 2d 26, 66-67 (D.

D.C. 2009). Daramic failed to offer any evidence of any "strctual barrers" to such potential

coordination, as required under the law. Heinz, F.3d at 724-25.

Bearing in mind that the full remedy in this case is warranted if the evidence shows a

mere likelihood that the acquisition lessens competition substantially in anyone of these four

markets, additional evidence showing Daramic' s undisputed, brazen conduct has taken us far

beyond what it required by the law, and is essentially umebutted. For example, Daramic failed

to offer any evidence to counter Complaint Counsel's evidence of monopoly, except to say that it

simply raised prices to recover cost increases and forced customers into exclusionary contracts

for planning puroses. Yet, no other competitor has ever been able to raise prices to the levels

Daramic was able to impose on its customers.

(Seibert, Tr. 4278, in camera). Thus, cost cannot be the real

basis for the amount of increases.

Signally, Daramic's General Manager, Pierre Hauswalds mantra of "no mercy" to its

customers if they considered any competitive supplier, and even to his own staff if they failed to

raise prices, is a reflection of Daramic's unabashed sense of entitlement to monopoly profits.s

S Daramic's hard-ball tactics are simply astounding. See e.g., PX1793 at 001, in camera

(Hauswald: Make _ sign the contract or "no product today," show them "no mercy");
Hauswa1d Tr. 743-74 132-1133, in camera

Bregman, Tr. 2901-2903,2906; PX1050, in camera (Hauswa d tol
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Daramic's analysis that it could raise

and its hard-fought pursuit of this deal over two years to eliminate

competition also reveal its intent to maintain its monopoly power. In addition, numerous

customers testified that Daramic repeatedly threatened to shut them down if they refused to sign

contracts and pay higher prices. First, the supposed force majeure against Enersys is a prime

example - a claimed force majeure event in 2006 that never affected North America, did not

affect Microporous or any Daramic customers who were not negotiating for a new contract, and

disappeared as soon as Enersys signed an exclusive contract with Daramic. (Trevathan, Tr. 3655;

Gilespie, Tr. 2985; Craig, Tr. 2556). Daramic admitted that its force majeure in North America

for Enersys was simply a I"fabricated situation . . . perfectly timed with the renewal of the

contract with Enersys.'1 (Gilchrst, Tr. 414-415, in camera, 611, 621). What Daramic did,

quite simply, was "wrong" and "unethicaL" (Craig, Tr. 2596). Second, Daramic's exclusionary

contracts forced customers to pay high penalties if they used any other vendor. Third,

Daramic's agreements with H& V and Jungfer were for the admitted purose of excluding

competition. And, finally, when Daramic's "MP Plan" (i.e., Microporous Plan) was insufficient

to keep Microporous out completely, the acquisition became the final, knockout blow.

The evidence at tral demonstrated that this acquisition and Daramic's conduct have

harmed competition significantly and that only a full divestitue and a cease and desist order wil

eliminate the anti competitive effects caused by Daramic. A full remedy must restore competition

by reestablishing Microporous as the maverick and third largest battery separator company in the
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world. The goal here is to restore competition, the fabric of America, because as Larr Burkert

ofEnersys said,

* * *

In sum, the facts at trial demonstrated that Daramic' s conduct and acquisition of

Microporous systematically lessened competition. The law demands a quick and complete

remedy.

I. Factual Background

As a result of Daramic's acquisition of Microporous on February 29,2008, there is only

one manufactuer of deep-cycle, motive, and UPS separators in Nort America today, and only

two manufactuers of SLI separators. The merger is a final step in a long history of exclusionary

conduct by Daramic intended either to monopolize or to protect its existing monopoly power in

flooded battery separator markets.

Daramic's exclusionary behavior began almost 10 years ago, soon after Microporous

acquired its polyethylene ("PE") battery separator technology from a company called Jungfer.

Jungfer built the PE separator line located in Piney Flats, Tennessee for Microporous in 2001.

Daramic acquired Jungfer almost immediately thereafter and shut it down

L and then sued Microporous to prevent it from selling

SLI in Europe. (PX2124 at 002, in camera; PX2241, in camera); see also CCFOF irir 657-659).

While much of the exclusionary conduct at issue in this case revolves around

Respondent's efforts to prevent Microporous from expanding its presence in Daramic's PE
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markets, Daramic also entered into ilegal market division agreements. When Daramic learned

that an Absorptive Glass Mat ("AGM") separator manufactuer, Hollingsworth & V ose

("H& V"), might enter one or more of the markets for PE separators, it entered into an agreement

with H&V,

l. (PX0169 at 001; PX0035 at 005). This market division

agreement took effect March 23, 2001,

l. (PX0094, in camera; PX0158, in camera).

This agreement is an umeasonab1e, horizontal restraint of trade and is ilegaL

Daramic's actions had the intended consequences of eliminating the possibility of futue

competition, but only by acquiring Microporous did Daramic fully succeed in its efforts.

Daramic documents demonstrate that as early as 2003 Daramic understood that Microporous was

planning to expand. tSee PX0758 at 017, in camera

l. Shortly thereafter,

Daramic began a campaign of exclusionary conduct. After Daramic learned in 2003 that

Microporous

_l (PX0744 at 001). The President of Daramic then put an acquisition of

Microporous at the top of his list of possible acquisitions, describing the benefit to Daramic

simply as (PX0932).
In 2005, when Daramic leared that Microporous planned to build a line to support

L business, it concluded that Microporous
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_ (PX0168 at 002). Daramic decided that it should fight this threat because_

(PX0694 at 001).

_II
L (Id. at 001; PX1211 at 001, in camera; PX0456 at

001-002).

When Daramic learned that another customer,

(See CCFOF ~~ 1069-1071). Because of capacity

restraints at Microporous and Entek, Daramic knew its capacity was essential to _l and its

response prevented _l from switching any of its business to Microporous. (See CCFOF ~~

1072-1076).

The last steps taken by Daramic to exclude Microporous occured in 2007, just prior to

the merger. In 2007, Daramic devised the "MP Plan." (PX0258; PX0255; Roe, Tr. 1285-1286,

1289-1290, 1292-1294, 1350-1354). Pursuant to this plan, Daramic entered into long-term,

exclusionar contracts with key customers to prevent Microporous from contracting with them.

(See CCFOF ~ 725). Daramic believed that by contracting with these customers, Microporous's

expansion could be slowed. (See CCFOF ~~ 726-727, 735). Daramic's conduct prevented

Microporous from acquirig sales opportities needed for its expansion. Despite Daramic's

continued efforts, Microporous finally managed to build a new facility in Feistrtz, Austra in

2008. Daramic bought Microporous just weeks before the new factory was set to begin full

commercial production. Microporous' s European expansion would have freed up significant

8



capacity for the North American markets, and Microporous had marketed this capacity in North

America for months before it was acquired and had even agreed to supply Exide with SLI

separators. (See CCFOF irir 618,678-679,681).

Daramic thus believed that it needed to

(PX0168 at 002; PX0694 at 001). Daramic believed an acquisition would

6
. (PX0932). Daramic finally acquired Microporous on February 29, 2008.

Daramic's documents analyzing the 2008 acquisition of Microporous demonstrate its

anti competitive intent. Presentations to Daramic' s Board highlight that:

PX0203 at 088 (Hauswald, Tr. 776-781). Indeed, Daramic

management asserted to the Daramic Board that

(PX0203 at 089, in camera;

Hauswa1d, Tr. 781, in camera). All of the financial projections that were done at Daramic and

presented to the Daramic Board of Directors incorporate expectations and assumptions that the

merger would The

management of the former Microporous conveyed similar analyses to their board, asserting that

as a result of the acquisition,

Daramic wil have complete control of 100% of the deep-cycle markets . .. ).97% of the
Industral markets for motive power . . . 100% of the industral flooded reserve power

6 Although valued at $76 milion the transaction

PX 54 at
006). On receiving several customer complaints s ortly after the acquisition was announced, the
FTC staff requested that Daramic hold the former Microporous separate durg the FTC
proceedings. (PX0290; PX0291). (PX0955 at 005).
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markets (and) Daramic wil dissolve the theat of (Microporous) in automotive SLI as no
new competitor wil be introduced into the market with a secured position.

(PX1 109 at 003).

These predictions proved to be prescient. The acquisition reduced or completely

eliminated competition in four markets for flooded battery separators: (1) deep-cycle separators;

(2) motive separators; (3) UPS separators; and (4) SLI separators. There are no effective

substitutes for the Microporous and Daramic products in the first three markets, and only one

competitor in SLI separators for North America. As a result, Daramic has gained significant

market power. Since the acquisition, it has forced customers to pay substantially higher prices.

(See CCFOF ~~ 422-424,467,465).

In SLI separators, Daramic classified Microporous as an emerging competitive threat

whose presence had already had a significant competitive impact. The only other competitor to

Daramic in this product market is Entek. (See CCFOF ~ 547). Microporous had targeted an

~xpansion into this business for years, and had competed to supply

SLI separator customers: L (See CCFOF ~~ 554-555,

604-605,607). It was only because of Daramic's efforts to ward off the Microporous threat that

Microporous had not secured commercial sales. Yet, Microporous' s efforts to obtain business

with SLI customers had already led to lower SLI separator pricing.

The acquisition also eliminated Microporous as a uniquely positioned entrant into the

UPS market. Prior to the acquisition Daramic had a monopoly in the North American market for

UPS separators for flooded batteries. (See CCFOF ~ 507). Microporous, however, had

developed a PE separator for the UPS market that competed with Daramic' s product and had an

agreement to sell it to Enersys, which would have given Microporous more than half the market.

(See CCFOF ~~ 503-504, 520).
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There is no evidence of timely, likely, or sufficient entr from any other competitor that

would counter such anti competitive effects. Indeed, no other competitor has entered the Nort

American market despite Daramic' s achievement of monopoly in three of the four markets at

issue and its anti competitive conduct, including increased prices and its litigation and threatened

litigation against customers who will not accept these monopolistic price increases. Nor is there

any evidence of efficiencies that benefit competition or customers. (See CCFOF irir 1051-1056).

II. Daramic's Ilegal Acquisition of Microporous

Section 7 of the Clayton Act prohibits acquisitions "in any line of commerce or in any

activity affecting commerce. . . (if) the effect of such acquisition may be substantially to lessen

competition, or to tend to create a monopoly." 15 U.S.C. § 18; see Heinz, 246 F.3d at 713. The

Supreme Court has explained that Section 7 uses the word "may," because it "deals in

'probabilities, not certainties.'" United States v. Gen. Dynamics Corp., 415 U.S. 486, 505,

(1974) (quoting Brown Shoe Co. v. United States, 370 U.S. 294, 323 (1962)). Indeed, the

language of Section 7 is "designed to arrest in its incipiency" acquisitions that may violate the

Act. United States v. E.!. du Pont de Nemours & Co., 353 U.S. 586, 589 (1957).

Complaint Counsel may demonstrate its prima facie case by showing that the acquisition

would lead to "undue concentration in the market for a paricular product in a particular

geographic area." United States v. Baker Hughes, Inc., 908 F.2d 981, 982 (D.C. Cir. 1990).

This evidence creates a '''presumption' that the transaction wil substantially lessen

competition." Id. Upon such a showing, the burden shifts to Respondent to rebut the

presumption with evidence that '''shows that the market-share statistics (give) an inaccurate

account of the (merger's) probable effects on competition' in the relevant market." Heinz, 246
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F.3d at 715 (quoting United States v. Citizens & s. Natl Bank, 422 U.S. 86, 120 (1975)); FTC v.

Staples, Inc., 970 F. Supp. 1066, 1072 (D.D.C. 1997). Respondent cannot do so here.

A. The Relevant Product Markets are Deep-Cycle, Motive, SLI, and UPS Battery
Separators for Flooded Batteries

A prima facie Section 7 case typically "rests on defining a market and showing undue

concentration in that market." FTC v. Whole Foods Mk., Inc., 548 F.3d 1028, 1036 (D.C. Cir.

2008) (Brown, J.) (citing Baker Hughes, 908 F.2d at 982-83).7 In determining relevant product

markets, cours have traditionally considered two factors: (1) "the reasonable interchangeability

of use (and (2)) the cross-elasticity of demand between the product itself and substitutes for it."

Brown Shoe, 370 U.S. at 325. In other words, the issue is "whether two products can be used

for the same purose, and if so, whether and to what extent purchasers are wiling to substitute

one for the other." Staples, 970 F. Supp. at 1074 (internal quotations omitted). Cross-elasticity

of demand refers to the "responsiveness of the sales of one product to price changes of the

other." United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 400 (1956) (finding

cellophane in same market as other wrapping products even though the prices were very

different); See 2B Philip Areeda et aI., Antitrst Law ir 562a, at 371 (3d ed. 2007) ("(A)ctua1

shifts between two products in response to - or even without - changes in their relative prices

indicate a single market.").

"(T)he determination of the relevant market in the end is 'a matter of business reality - of

how the market is perceived by those who strve for profit in it.'" FTC v. Cardinal Health, 12 F.

Supp. 2d 34, 46 (D.D.C. 1998) (citations omitted). Indeed, the Merger Guidelines, ir 1.0,

explains that market definition must focus "solely on demand substitution factors," which is why

"possible customer responses" are critical here. Thus, '''industr or public recognition of the

7 But see Whole Foods, 548 F.3d at 1036 (Brown, 1. (noting that "this analytical strctue does

not exhaust the possible ways to prove a § 7 violation").
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(market) as a separate economic' unit matters because we assume that economic actors usually

have accurate perceptions of economic realities." Rothery Storage & Van Co. v. Atlas Van

Lines, 792 F.2d 210, 219 (D.C. Cir. 1986). "Cours generally wil include fuctionally

interchangeable products in the same product market unless factors other than use indicate that

they are not actually par of the same market." CCC Holdings, 605 F. Supp. 2d at 38).

In this case, there are four relevant markets in which to properly assess the

anticompetitive impact of Daramic's acquisition of Microporous: 1) separators for deep-cycle

batteries; 2) separators for motive power batteries; 3) separators for UPS batteries; and

4) separators for SLI batteries.8 In each case, the evidence demonstrates that the products in each

relevant market are substitutes for each other, that competition from these products have had

price effects upon the other products within each relevant market, and that the industr

recognizes these market distinctions.

1. Deep-Cycle Battery Separators are a Product Market

The deep-cycle separator market is composed of separators used for batteries in golf cart,

scrubbers, and scissor lifts. (See CCFOF irir 65-66, 97). Deep-cycle batteries contain an

antimony additive that facilitates the deep-cycling process. (PX1791 at 001; see also CCFOF irir

72-74). The deposition of antimony onto the negative plate, sometimes called "antimony

poisoning" drastically reduces the cycle life of the battery. (See, e.g., PX1791 at 001; PX1124 at

001; see also CCFOF irir 75-78). Deep-cycle batteries require separators containing rubber (or

latex, which is liquid, natual rubber) to suppress antimony poisoning. (See, e.g., PX1791 at 001;

PX0072 at 020; PX0798; see also CCFOF ir 81). Microporous's F1ex-Si1 and Ce1IForce and

Daramic's HD are designed for deep-cycle applications. (PX1791). Pure PE does not

8 But even if Daramic is right that there is some kind of world-wide PE separator market, the

HHI's are still staggering: post-acquisition of 1. (Kahwaty, Tr. 5290
(derived from PX0522 at 015, in camera)).
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sufficiently suppress the transfer of antimony in a deep-cycle battery. (PXl124; see also CCFOF

irir 85-91).

Before the acquisition, both Microporous and Daramic were the sole competitors for

deep-cycle separators. (See CCFOF ir 260). Microporous's Flex-Si1 is a natual rubber separator

used in deep-cycle batteries. (See CCFOF ir 79). Microporous's CellForce is a PE separator that

includes ground rubber (Ace-Si1 dust) and is also used in deep-cycle batteries. (See PX0798 at

003 at 004; see CCFOF ir 82).). In 2005, Daramic introduced into the deep-cycle market HD, a

competing PE separator that includes latex rubbe/ The evidence at tral showed that all these

three products competed for deep-cycle battery business. (See, e.g., PX1791; PX1744 at 004, in

camera; PX0222 at 001, in camera; PX0033 at 040, in camera; see also, PX0736 at 002

(forecasting greater HD sales); PX0316 at 002). Yet, Daramic attempted, without any evidence,

to argue that these products do not compete with each other.

In his opening statement, Daramic's counsel stated bluntly: "The FTC contends that

Flex-Sil competes with Daramic HD. It does not, Your Honor." The Judge specifically asked

counsel whether the customers would say that "HD is not substitutable," and counsel responded,

"That's correct. Absolutely." (Opening, Tr. 95-96). Counsel even set the stage that Trojan and

u.s. Battery would testify on this point. They did - but totally contrar to what counsel

promised. (See generally CCFOF irir 375-379,384).

Indeed, the very first witness, Richard Godber, the CEO and president of Trojan, the

largest deep-cycle battery manufactuer, testified that HD is in fact a substitute for Flex-Sil, as

is Ce1IForce, but that he would not use any other separators but these three. (Godber, Tr. 151-
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152). When asked whether "HD compete(s) with F1ex-Sil for use in deep-cycle applications,"

Mr. Godber was clear: "It does." (Godber, Tr. 152-153). He then explained that HD, F1ex-Si1,

and CellForce all compete, and that prior to the acquisition, "Daramic and Microporous" were

the only "competitors for sale of separators in deep-cycle applications," not just in North

America, but in the world. (Godber, Tr. 153-154). Not only was HD a substitute for F1ex-Si1,

prior to the acquisition, Trojan used Daramic's HD as "leverage" to get a lower price on F1ex-SiL

(Godber, Tr. 183-215,292-295; PX1655 at 001; PX1659 at 001; PX1660 at 003-004; PX1663 at

001; PX0428 at 003; PX1664; IGodber, Tr. 2St; Gilchrst, Tr. 371-372, 406, 407-408

(agreeing); see also CCFOF ilil 405-421). Yet, after the acquisition, Trojan has no "options

anywhere in the world. . . for separators for its deep-cycle batteries." (Godber, Tr. 229).

Indeed, it has now

_1. (Godber, Tr. 241-242). Mr. Godber put it well: "Obviously, with the acquisition,

that left us with no alternatives" for deep-cycle battery separators: "We definitely had only one

place we could go to buy a separator for our product." (Godber, Tr. 291).

U.S. Battery also did not testify as Daramic's counsel promised. For U.S. Battery, F1ex-

Sil performs no better than HD and is "identical in performance." (Wallace, Tr. 1971-1972; see

Qureshi, Tr. 2004, 2063 (F1ex-Sil, HD, and CelIForce are fuctional substitutes); see also

CCFOF il 383). That is why U.S. Battery buys both Flex-Si1 and HD for their deep-cycle

batteries - sometimes even for use in the same battery. (Wallace, Tr. 1931, 1946). They even

use HD in original equipment ("OE"), deep-cycle batteries and have quoted HD for other OE

sales. (Wallace, Tr. 1934-1935, 1939). In the past, u.s. Battery, the second largest deep-cycle

battery manufactuer, has purchased separators only from Microporous and Daramic. (Wallace,

Tr. 1938, 1942-1944 (Entek showed no interest)) u.s. Battery knows of no one "else in the
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world that make battery separators for deep-cycle batteries." (Wallace, Tr. 1945; Qureshi, Tr.

2011). Prior to the acquisition, competition from Daramic's HD caused Microporous to lower its

prices to u.s. Battery on Microporous's Flex-Sii. (Wallace, Tr. 1946). (See CCFOF ~ 397).

But after the acquisition, u.s. Battery has "nowhere to go but to the single source" - "Daramic,"

which can "control the pricing." (Wallace, Tr. 1951) At this point, u.s. Battery would like to

use HD to replace up to 50% of their Flex-Si1 purchases, but Daramic will not allow it.

(Wallace, Tr. 1977-1979; Qureshi, Tr. 2043-2044, 2089-2090; see also CCFOF ~ 390).

Exide, the third major supplier of golf cart batteries, also contradicted Daramic's

argument. Exide regards "F1ex-Sil and HD to be substitutes for each other." (Gilespie, Tr.

2933) Indeed, Exide uses both F1ex-Sil and HD in the same battery, which is its best selling

battery at 80% of their sales. (Gilespie, Tr. 2941-2944; Demonstratives PX1400 and PX1402

(batteries)). There is no difference in price, waranty, or anything else between batteries with

Flex-Sil and those with HD. (Gilespie, Tr. 2944). There is also no question that HD was

competing aggressively against F1ex-Si1 at Exide. Indeed, Microporous repeatedly gave Exide

price concessions on all of their F1ex-Si1 purchases due to competition from Daramic's HD.

(Gilespie, Tr. 2947-2950 (price decreases) 2951-2953 (no price increases due to competition);

(see also CCFOF ~ 398-399, 401-405).10 But when Daramic bought Microporous, Exide lost the

leverage it had to get a competitive price because there is "only one provider" of deep-cycle

separators "today." (Gilespie, Tr. 2953-2954).

The merging paries also regarded deep-cycle as a separate market - from the demand

side - with Flex-Sil, CelIForce and HD as the only competitors. For example, Mr. Gilchrst, the

former CEO of Microporous described the deep-cycle market as "predominantly golf car" and

10 Crown is testing HD as a replacement for Flex-Sit (Balcerzak, Tr. 4137-4138). Crown asked

Entek if it would make deep-cycle separators but has never even received any samples. (!d.
4 139).
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"sweeper/scrubber" batteries. (Gilchrst, Tr. 305). Just prior to the acquisition, Microporous

analyzed the deep-cycle separator market and found that only Microporous and Daramic

competed in that market. (PX0078 at 007, in camera; Gilchrst, Tr. 305, 343, 363, 366-367)).

Gilchrst testified that "Daramic HD" competed against both "F1ex-Si1 and CelIForce" and that

they lost "business to HD." (Gilchrst, Tr. 343, 368; McDonald, Tr. 3949 (lost sales from F1ex-

Si1 to HD), 3955 (Microporous "worred" that they would lose sales to Daramic); PX0319 at 007

(2006 Daramic HD strategy update noting no competitive threat to HD in deep-cycle other than

Microporous)). There is simply no question that F1ex-Sil, CellForce, and HD competed in the

deep-cycle market. (Id. Hauswa1d, Tr. 662 ("not surrised" that Daramic claims that HD,

CellForce and Flex-Si1 are the three products used in golf cart batteries in PX1791; PX0171 at

008), McDonald, Tr. 3911, 3944 (Daramic's HD and Microporous competed), 3948 ("no other

competitor" other than Daramic in deep-cycle); Seibert, Dep. at 58

. Daramic's head of sales,

Tucker Roe, had no problem identifying "deep-cycle as golf cart and floor scrubber(s)." (Roe,

Tr. 1196-1197) Roe was clear that Daramic' s HD was designed for the deep-cycle "market" to

compete against "F1ex-SiL" (Roe, Tr. 1200, 1209; PX0316 at 002)). Indeed, in Roe's words,

Daramic was "aggressively pursuing this market," and he believed he could convert all of

Exide's F1ex-Si1 purchases to HD. (Roe, Tr. 1211, 1789, in camera; PX1071 at 002).

Daramic's HD was far more than just a fuctional substitute for Microporous's F1ex-Sii.

It had a substantial economic force over the pricing of F1ex-Sii. For example, over 90% of the

"total market" for deep-cycle batteries (i.e., Exide, U.S. Battery, and Trojan) all used Daramic

HD as a competitive threat to Microporous's deep-cycle separators. (Gilchrst, Tr. 379-380)

Daramic even positioned HD as a competitor in the deep-cycle market. (Id. at 381)
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Microporous's CEO knew

(Gilchrst, Tr. 467-468, in

camera). Prior to the acquisition, Daramic even recognized the price elasticity between HD and

Ce1IForce. (Hauswald, Tr. 746-747; PX0749)

(Gilchrst, Tr. 526, in camera; see also CCFOF ~ 392).

In short, any way one analyzes separators for deep-cycle batteries, it is clear that this is a

distinct market within which only F1ex-Sil, CellForce, and HD compete. No one else, including

Asian producers, makes a deep-cycle separator. (Roe, Tr. 1216-1217). Dr. Simpson, the FTC's

economic expert, also confirmed that deep-cycle battery separators constitute a separate market

for antitrust puroses. (See CCFOF ~ 62). He evaluated the critical loss and determined that

even if there were a 5% increase in price,

l. (PX0033 at 006,

012, in camera; Simpson, Tr. 3169-3172; Gilespie, Tr. 2933 (Switching to PE would not "make

any sense")). As described above, customers have uniformly considered F1ex-Si1, CellForce, and

HD to compete against each other for deep-cycle products. For years, all the shifts of sales from

Flex-Si1 have been to HD and CellForce and nowhere else. As the Areeda treatise explains, "A

single market is suggested where (1) many buyers shifted their purchases fromXto Y durg the

specified period," 2B Areeda, Antitrst Law, ~ 534e at 272. Even Dr. Kahwaty, Respondent's

expert,

(Kahwaty, Tr. 5328-5329, in camera).

Daramic has argued, however, that Flex-Sil is unique and that this somehow makes it a

product market in itself. This argument ignores the commercial realities of competition and the

law. F1ex-Si1 may, like all the other products in this case, have some unique attbutes. Indeed,

18



Microporous's CEO reminded Daramic' s counsel that Ce1lF orce was "unique" as well.

(Gilchrst, Tr. 519, in camera). Yet, F1ex-Sil and HD

(Whear, Tr. 4839, in camera). Indeed,

. (See Whear, Tr. 4783).

Under the law, mere uniqueness of a product, however, does not result in a distinct product

market if it competes against substitutes. See, e.g., Hack v. The Presidents and Fellows of Yale

College, 237 F.3d 81, 86 (2d Cir. 2000) (an admittedly unique product, a Yale education, is not

its own product market); A.J Root Co. v. Computer/Dynamics, Inc., 806 F.2d 673, 675 (6th Cir.

1986) (small business computers was the relevant market, not just those that would ru on BOSS

softare); see also SPAHR v. Leegin Creative Leather Products, 2008 WL 3914461, at *11

(E.D. Tenn. Aug. 20, 2008) (For a single product to constitute its own market, it must be "so

unique that there are no substitutes reasonably interchangeable with them in the market.").

F1ex-Si1, CellForce and HD may each have unique properties, but all compete against each other

for the use in deep-cycle batteries, which is thus a market with just these three competitive

d 11pro ucts.

The change in HHI for the deep-cycle separator market is _1 with a resulting

HHI of 10,000. (Simpson, Tr. 3184-3185). Such a dramatic change is far above the change that

the Heinz cour said "create ( d), by a wide margin, a presumption that the merger w( ou1d) lessen

11 Daramic also argued that deep-cycle separators (HD and CellForce) are in the same market as

SLI separators because two examples of these products overlapped in backweb thicknesses. That
arguent ignores the other aspects of these separators, such as rubber content, flexibility, cost
and other factors that make the products competitive for their puroses. No one testified that he
or she would use an SLI separator in a deep-cycle battery. Moreover, DaramIc's claimed overlap
in backweb thicknesses is misleading, because over 99% of SLI separators are less than 10 mils,
and no deep-cycle separators are less than 12 mils. (Roe, Tr. 1312-1315; Hauswa1d, Tr. 678-
679).
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competition." Heinz, 246 F.3d at 716; see Merger Guidelines, ir 1.51(c) (any change above 100,

when the resulting HHI is 1800, creates a presumption of competitive harm).

2. Motive Separators are a Relevant Market

The motive power battery separator market is composed primarily of separators for

forklift batteries. (See, e.g., PX0922 at 010 (Roe, Dep. at 58, in camera); PX0185 at 006;

PX1786 at 113 ("Motive power or so-called traction batteries are used for the propulsion of

electrc vehicles, primarily forklift trcks.")). These batteries serve as counterweights in the

design of industral vehicles and are among the largest batteries made. (See PX2110 at 035).

These batteries require separators that are much thicker and larger than other separators. (See

CCFOF irir 111-113). In Nort America, motive separators are made of PE or PE-rubber and

have very different properties than separators used in other products. (PX1790 at 001). (See

CCFOF irir 114-115).

Evidence of a separate motive separator market is found in Respondent's documents.

Microporous's former owners wrote that "Ce11F orce product is being quickly adopted (109%

CAGR since 2001) by the motive power market." (PX1124 at 002; see also, e.g., PX0072 at

020; PXO 185 at 006; CCFOF irir 117-118). Daramic' s documents also describe a separate motive

market. A Daramic marketing flyer describes the motive market as follows:

the requirements for traction batteries in respect of mechanical-properties and chemical
stability are considerably higher than for starter battery separators. (A) fork lift battery is
tyically operated for about 40,000-50,000 hours in charge - discharge service whereas a
staer battery only for 2000 hours. The requirements as to electrcal resistance are lower
because of the tyically low curent densities for traction batteries. These diferences are
reflected in the design of the modern traction battery separator material.

PX1790 at 001 (emphasis added).

As Dr. Simpson evaluated, customers would not switch to other tyes of separators with a

5% (SSNIP) increase in price. (PX0033 at 014; see also CCFOF irir 126-129). Enersys, one of
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the largest manufactuers of motive batteries, had bought their separators only from Microporous

and Daramic - and now, only Daramic. (See CCFOF irir 461-465). No one else makes the

product. (Axt, Tr. 2100-2101) Respondents' own executives agree with the lack of competitors

for the product. For example, just before the acquisition, Microporous analyzed the market for

motive battery separators and found that only Microporous and Daramic competed in this market

in North America.12 (Gilchrst, Tr. 342) Just after the acquisition, Daramic analyzed the market

(PX395 at 025, in camera; Gilchrst, Tr. 463-464, in camera (No other

competitors for motive)) Daramic even lowered its prices on motive separators to respond to

lower prices from Microporous. (Roe, Tr. 1255-1257, 1261 (C&D), 1263 (East Penn); PX0836;

PX0409).

In short, there is no question that in the motive market, Microporous and Daramic were

each other's closest competitors, and that the only competitor that Daramic had lowered its

prices to meet was Microporous. (Roe, Tr. 1265-1266). Daramic's head sales executive, Roe,

admitted that HD competed against CellForce in the "motive power traction market." (Roe, Tr.

1202; PX0316 at 002; PX0598; (Hauswa1d, Tr. 848-849, 853

); PX0023 at 002).

Roe was so concerned about Microporous that he recommended that Daramic buy Microporous,

because, if it failed to do so, prices in motive power separators would continue to falL (Roe, Tr.

1270-1273; PX0433 at 003).

Indeed, due to heavy competition from Microporous, Daramic had previously reduced its

motive-separator prices and price increases to Enersys. (Axt, Tr. 2122,2125,2138; 2161-2166,

2176, in camera; RX00209, in camera). From this experience, it was clear to Enersys that
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having two strong suppliers was essential to their having a "competitive edge." (Axt, Tr. 2131;

see also CCFOF ir 468). But after the acquisition, "(t)here's no other source" except Daramic,

and its prices have increased substantially. (Gagge, Tr. 2611; Gilespie, Tr. 3041, 3047-3048);

Leister, Tr. 4028 (Entek not supplying motive separators); Douglas, Tr. 4082 (not aware of

others; no reason to go overseas to find another source, even with a 5% price increase).

Bulldog's Benjamin also testified about obtaining lower prices from Microporous due to steep

competition from Daramic in motive separators. (Benjamin, Tr. 3516-3517). But post-

acquisition, Daramic gave Bulldog a 10% price increase, which it canot fight. (See CCFOF irir

470-471; Benjamin, Tr. 3522 (Daramic is the "sole supplier. That's it. Take it or leave it."),

3526 ("there is no other supplier, so you're kind of stuck")). 
13

Daramic's own documents reflect that the company understood that it was competing

against Microporous in motive, and . (See

PX0247, in camera; PX0153 at 002

l; PX0243, in camera; PX0085; PX0023 at 004). Where

Daramic did not face competition from Microporous, it recognized that it could raise prices.

(See PX0843 at 001

l; PX0254, in camera

13 The fact that in 2006 Daramic was able to use its market power to force_ into a new

contract would only make sense if motive products were a separate market. (See discussion infra
at pages 55-56) Otherwise,_ would have just switched to SLI or some other separator for
motive batteries.
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There are no other competitors in this market. Entek does not make motive separators

today.

_ (Weerts, Tr. 4507, 4509, in camera

L (Weerts, Tr. 4520, in camera; PX1823, in

camera; see also Simpson, Tr. 3461-3462, in camera

D-

Again, the HHI's are very high. Without including the latest contract that_ and

Microporous had executed for motive separators, the change in HHI would be . and the

resulting HHI would be 10,000 (Simpson, Tr. 3185-3186; see CCFOF iiii 280, 288). But this

does not tell the entire story, based on what Microporous had already contracted to sell to

, which would have raised Microporous' s market share to over half the market, the

change in HHI would be. and the resulting HHI would be 10000. (Simpson, Tr. 3185-3186;

see CCFOF ii 282). This also creates a strong presumption of a significant lessening of

competition. Heinz, 246 F.3d at 716.

3. UPS Separators are a Product Market

Battery separators used in UPS batteries are a relevant product market. (See CCFOF ii

133). The UPS battery market comprises mainly batteries used to provide temporary back-up

power supply in the event of an unplanned outage to critical data centers and buildings. (See

CCFOF ii 135). UPS batteries are designed to sit idle for extended periods of time then, when

needed, provide a quick burst of sustained curent for a few minutes until a generator is engaged

or an orderly shutdown is made. (Bri1myer, Tr. 1833, in camera).
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The market for flooded UPS battery separators consists of separators made from

Daramic's PE or Darak or Microporous's CellForce. (See CCFOF -i-i 145-146). Microporous

recognized that there were only two competitors for UPS battery separators - Daramic and

Microporous. (Gilchrst, Tr. 306, 343; see also CCFOF -i-i 134, 501). Microporous had made

some sales of UPS separators for over a "year and a half' to C&D and had already agreed to sell

to EnerSys, which would have given Microporous 40-50% of the UPS market in North

America.14 (Gilchrst, Tr. 398-399; Axt, Tr. 2104) Entek made the product years ago but has

(Gilespie, Tr.

3037, in camera).IS

(Gilespie, Tr. 3041, in camera).

(Gillespie, Tr. 3018-3020, 3041, in camera).

(Gilespie, Tr. 3048). Yet, there is no one else that

Exide can tu to for these separators. (See CCFOF -i-i 503,507). Without Microporous, Exide

and other customers have lost the only leverage they had.

Although any HHI calculation would be an estimate, based on what Microporous was

, the resulting HHI post-merger would be 10,000, and the change

14 Executives at Microporous anticipated revenues from the product as early as 2008 or 2009.

(fPX0664 at 001. in camera

(Weerts, Tr. 4492-
(Gilespie, Tr. 3037)
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Thus, the loss of competition from Microporous clearly lessened competition substantially in the

UPS market.

4. Starting, Lighting, Ignition ("SLI") Battery Separators

Separators for automobile SLI batteries is a relevant market in which to assess the impact

ofDaramic's acquisition of Micro porous. (See CCFOF ii 147). SLI batteries are used to provide

a quick and unsustained surge of curent primarily to start the engine, after which the car's

engine becomes the source of power. The SLI market is the largest separator market. (PX0131

at 032).

In North America, separators for SLI batteries are made from PE. (See CCFOF iiii 293-

294). SLI batteries contain little or no antimony and do not require a rubberized separator. SLI

separators must also have a very low electrcal resistance ("ER") to provide the surge in current.

(PX0913 at 004, in camera; PX0669 at 004, 019, in camera).

battery separators for SLI batteries are, for all of these reasons, a relevant product market in

which to assess the competitive impact of Daramic's acquisition of Micro porous.

Post-acquisition, Daramic analyzed the SLI product market and "competition" and found

that only Entek competed against it outside of Asia. (PX0395 at 023; see generally CCFOF iiii

247-252). Microporous also analyzed the SLI battery separator market and found that it

competed against Daramic and Entek; the other producers, primarily Asian, were only regional

players and did not compete in North America. (Gilchrst, Tr. 307). Indeed, Microporous was

16 (PX0033 at 018). Daramic's Strategy Audit states

_ (PX0265 at 005). AGM batteries reqUIre M separators, an A M separators
~le with flooded batteries and are thus not in the relevant market. Purchasers of

SLI separators for flooded batteries cannot switch to using an AGM separator and would not
switch to producing AGM batteries in response to a SSNIP. (See, e.g., PX0029).
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"never confronted by a customer or potential customer with" any competitors other than DaramIc

or Entek in North America. (Gilchrst, Tr. 342; Seibert, Tr. 4266).

That SLI automotive separators constitute a separate market is clear. (See PX0033 at

018). Indeed, Respondent's documents analyze competition in the context of a market for SLI

battery separators. (See, e.g., PX0080 at 060, in camera; PX0088 at 001; PX0131 at 032-035;

PX0402 at 012, in camera; PX0506 at 001-002, 006-007; CCFOF ir 303). For example, a

presentation by Microporous' s management to its board of directors shows

(PX0080 at 060,

in camera). Thus, the demand for SLI separators is inelastic, meaning that Microporous,

Daramic and Entek are sellng into the same customer demand.

Notably, Microporous had manufactued and sold SLI separators in North America and

considered itself to be a competitor in that market. (Gilchrst, Tr. 308, 313, 341-342)

Microporous was definite1y ready to sell SLI separators out of Feistrtz, (Gaug1, Tr. 4626) and

was also going to restart its SLI manufactung in Tennessee. It had already been approved as an

SLI separator producer by JCI (several years before,i7 and was again competing for JCI's

business), and had agreed to produce SLI separators for Exide in Nort America and in Europe.

(Gilchrst, Tr. 562 (JCI had even approved Ce1IForce as an SLI separator); Gilespie, Tr. 2976

("We had (the) full intention that we were going to be buying Microporous separators in 2010")).

Microporous would also have produced SLI separators for East Penn, but for the acquisition.

(Trevathan, Tr. 3722-3723 (Phase III for East Penn was "discontinued because of the acquisition

of Microporous by Daramic"); Leister, Tr. 4010, 4016-4018 (East Penn wanted to purchase SLI

from Microporous, which was a "viable" supplier)).

17 United States v. El Paso Natural Gas Co., et al., 376 U.S. 651, 661 (1964) ("(u)nsuccessful

bidders are no less competitors than the successful one").
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Daramic also regarded Microporous as a competitor in SLI. Indeed, it repeatedly reacted

to the threat of Micro porous as a SLI separator. (Roe, Tr. 1242-3; PX0258; PX0255, in camera;

R~e, Tr. 1285-1286, 1289-1290, 1292-1294, 1350-1354, in camera (the "MP Plan")). _

J (Weerts,

Tr. 4517, in camera). Microporous was thus a very real competitor in SLI. But, at the very

least, Microporous was, using the definition in the Merger Guidelines, an "uncommitted entrant,"

which should thus be included in the market definition as a participant. l(Kahwaty, Tr. 5413-

5414, in camera

Simpson, Tr. 3461-3462, in camera

Daramic feared Microporous' s competition in SLI, and its documents express concern

that "unlike prior years, we have a tre legitimate big competitor enterig the market (MP

(Microporous J) and for sure they wil capture volume at whatever it takes. This is an element we

have not faced in many years." (PX0238). Absent the acquisition of Microporous, Daramic

predicted that Daramic would have had to

J (PX0174

at 003,016, in camera). In fact, the Po1ypore Board

18 Under the Merger Guidelines, 'i1.0, an uncommitted entrant should be included as a "market

participant," because (as Microporous was) such an entrant "likely influenced the market pre-
merger" and would thus also influence it "post-merger," but for the acquisition. Even if
Microporous was not an actual competitor in SLI, it would stil have been a perceived potential
competitor or a potential competitor, as those terms are described by United States v. Marine
Bancorp., Inc., 418 U.S. 602, 627 (1974); FTC v. Proctor & Gamble Co, 386 U.S. 568, 580
(1967). But, because Microporous had actually sold SLI into the market place, already had the
plants to make SLI in Tennessee and Austra, and actually competed and won business from
Exide and was going to sell to East Penn post-acquisition, it is clearly an actual competitor in the
market.
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l. (PX0823 at 008, 013, in camera; Roe, Tr. 1382, in camera). Microporous's

successful efforts to obtain sales in SLI, and its impact on pricing, demonstrate that prior to the

acquisition, Microporous was an actual and direct competitor to Daramic and Entek in the supply

of battery separators to SLI customers.

Based on what Microporous was committed to selling to equally committed customers in

the SLI market, the HHI change from the acquisition as of Januar 2010 (when Microporous

would have sold its SLI separators to curent customers) would have been at least _

(See, Simpson, Tr. 3186 (using the projected sales from

Microporous and comparing them to Daramic's own projections of Microporous's sales (e.g.,

PX0276 at 007,009); CCFOF irir 301, 306). When competition is changing in the futue, cours

require that the analysis is forward-looking, as we have done here. See Grumman Corporation v.

The LTV Corporation, 665 F.2d 10, 15 (2d Cir. 1981) ("the (lower) Cour's assessment of the

anticompetitive effect of a Grumman-Vought merger focused quite properly on the 'probable

futue' of the market." Id. at 15 (citing United States v. General Dynamics Corp., 415 U.S. 486,

498 (1974)).19 Thus, the increase in concentration in SLI separators is so large that it leads to a

presumption of anti competitive effects. (Merger Guidelines, ir 1.51).

B. The Relevant Geographic Market is North America

The Supreme Cour has defined the relevant geographic market as the region "in which

the seller operates, and to which the purchaser can practicably tu for supplies." Tampa Elec.

Co. v. Nashvile Coal Co., 365 U.S. 320, 327 (1961). The leading case on geographic market

definition is Philadelphia National Bank, in which the Cour held that the "proper question" to

19 One measure of 
Micro porous's futue impact on this market is the use of the estimated sales

from a_. (PX0080 at 060, in camera; PX0920 at 023, in camera). Using these

estimat~rous would have had
(PX0080 at 060, in camera).
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ask about the geographic market definition is "not where the parties to the merger do business or

even where they compete, but where, within the area of competitive overlap, the effect of the

merger on competition wil be direct and immediate." 374 U.S. at 357. More recently, the

Eighth Circuit Cour of Appeals elaborated on the Supreme Cour's analysis, determining that

the relevant geographic market is the area "to which consumers can practicably tu for

alternative sources of the product and in which the antitrst defendants face competition."

Morgenstern v. Wilson, 29 F.3d 1291, 1296 (8th Cir. 1994), cert. denied, 513 U.S. 1150 (1995);

followed by Staples, 970 F. Supp. at 1073; see United States v. Pabst Brewing Co., 384 U.S. 546,

549 (1966) (approving of geographic markets where the merging paries competed the most).

"Nonetheless, the relevant geographic market must be sufficiently defined so that the Cour

understands in which part of the countr competition is threatened" FTC v. Cardinal Health,

Inc., et aI., 12 F. Supp. 2d 34, 49 (D.D.C. 1998). The geographic market may also be proven by

demonstrating that it is the smallest region within which a hypothetical monopolist could

"profitably impose at least a 'small but significant and nontransitory' increase in price." Merger

Guidelines § 1.21.

Under either the test of Philadelphia National Bank or the Merger Guidelines, the

geographic market for all four products is North America. Except for sales that were scheduled

to move to the new Austran plant, almost all of Microporous' s sales had historically been in

North America prior to the merger, and most of its customers were in this market. Thus, the

most "direct and immediate" effect of the acquisition has been felt in North America. Moreover,

as the recent price increases have proven and

. (Simpson Report,
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PX0033 at 006-007 (Using the Merger Guidelines and a critica110ss analysis to confirm the

results)).

Curently, North American flooded-battery manufactung plants only buy deep-cycle,

motive and UPS separators from Daramic and, with respect to SLI separators, Daramic and

Entek. (PX0911 at 031). There is no evidence that customers located in North America have

ever sourced any of the relevant products from anywhere but North America. (See CCFOF irir

247-252). Indeed, of the hundreds of thousands of documents produced in this matter, Daramic

has not been able to point to any evidence that Asian producers are selling any of the relevant

products to any North American customer. (Seibert, Tr. 4266-4267, in camera

Nor would a 5% price increase entice imports. For example, Daramic/Microporous and

Entek all raised prices on all of their relevant products in North America in 2007, 2008, and 2009

and not one customer began importing separators for any of the relevant products from outside of

Nort America. (PX0263 at 003; PX0371; PX0911 at 031; see also CCFOF irir 422-424, 467,

645). Significantly, in 2006, when Daramic declared force majeure and informed its North

American customers that they would not receive all of their separator requirements, customers

were unable to import any of the relevant products from any producer. The same was tre in

October 2008 when Daramic declared force majeure because of a strke at its Owensboro, KY

plant: customers were unable to substitute any of the relevant products from other producers

outside of North America despite a lack of complete supply from Daramic.20

North American battery manufactuers prefer to source their PE separators from local

suppliers. Having a local source of supply reduces the time and expense needed to get the

20 EnerSys was forced to air freight a container from Daramic's Feistritz facility at a

significantly higher cost. (PX1285). This would not be a durable solution.
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product to the customers, which reduces the risk of a disruption in the supply chain. (See

PX0923 at 020-021 (Hauswa1d, IH at 56-58); PX0910 at 018-019 (Trevathan, Dep. at 146-152);

CCFOF ~~ 174, 177, 185-186, 189). For example, _l told Microporous that it had to

build a PE separator plant in Europe to supply its European battery production facility, instead of

continuing to source its needs from Microporous's plant in Piney Flats, TN. (PX091O at 005

(Trevathan, Dep. at 34); see also CCFOF ~ 187). If the separator manufacturer is local, it has a

better opportnity to quickly troubleshoot technical problems that a customer may be having

with its separators or the customer's machines. (See CCFOF ~~ 176, 178).

Separator prices are

(Gilespie, Tr. 2998, in camera; see CCFOF ~~ 164, 166, 168-169). Indeed, Daramic's Roe

insisted that comparng prices from these different regions was

(Roe, Tr. 1797, 1799, in camera; Seibert, Tr. 4252, in

camera (Daramic tracks sales by region). Daramic prices its products locally, based on

numerous factors, including local plant costs. For example, Enersys bought product from Europe

and found that the prices were 20% higher there. (Burkert, Tr. 2334; see also CCFOF ~ 167)

(See Simpson Reports, PX0033 at 005-007, in camera (using SSNIP (critical

loss analysis) and price discrimination, PX2251 at 005-006, in camera (same); Merger

Guidelines, ~ 1.21 (using SSNIP) and ~ 1.21 (price Discrimination); Simpson, Tr. 3183).

Because manufactuers of deep-cycle, motive, UPS, and SLI battery separators can_

(Simpson, Tr. 3183). Dr. Simpson concluded from reviewing the testimony of buyers and the
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documents in this case that a hypothetical monopolist could impose a "small but significant and

nontransitory" increase in price on buyers in North America. (Simpson, Tr. 3183; Merger

Guidelines, §1.22).

Asian separator suppliers simply do not sell any products in North America. (Seibert, Tr.

4267, in camera; Thuet, Tr. 4379-4382, in camera; Weerts, Tr. 4500; Roe, Tr. 1236 (No Asian

suppliers have ever supplied PE separators to North America)). As Mr. Toth admitted to the

FTC staff durng the investigation, the reason no Asian producers have ever competed here is

that the margins "aren't high enough" for them to be competitive. (Toth, Tr. 1404). _

(Hall, Tr. 2727, in camera) .

(Hall, Tr., 2734-2736, in camera; PX0907 at 21 (Kung,

176, in camera ); PX1522 at 005_

Dep. at 153, 155-156, in camera

(Hall, Tr. 2745; Gilespie, Tr. 3028-3030, in camera_

see also CCFOF iìiì 203, 205).

(Gilespie, Tr. 30253029, in camera

_)1
Nevertheless, even though the evidence clearly demonstrates a North American market

for each of the four product markets, a broader market wil not change the outcome in this case.

F or example, with the small exception of a small number
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, there simply are no other producers

of deep-cycle, motive or UPS battery separators outside of North America. (See CCFOF ii 253).

For SLI battery separators, the few regional players in Asia, with their collective, single-digit

market share, have never had any economic effect on prices here in North America where

Microporous was competing. But even if Daramic is right that there is some kind of world-wide

PE separator market, the HHI's are still staggering: post-acquisition of

Ill. (Kahwaty, Tr. 5290, in camera (derived from PX0522 at 015)). In the world, Daramic, by

far the largest producer, has more than twice the share ofPE separator sales as. and dwarfs

these other small suppliers. (Hauswa1d, Tr. 771, in camera, PX0522 at 015, in camera). In a

world-wide market, as Dr. Kahwaty proposed, Microporous was stil the third largest player,

behind Daramic and Entek, and using his HHI's, this acquisition stil resulted in a substantial

lessening of competition. As Mr. Gilchrst explained, aside from Daramic and Entek, there were

no other competitors that "could actually do what Microporous was doing in SLI" against

Daramic and Entek. (Gilchrst, Tr. 423-434).

In sum, the evidence in this case indicates that a North American monopolist that raised

prices by 5% in any ofthe four product markets would

l. (PX0033 at 007). All the evidence in the case demonstrates a

"direct and immediate" har to customers here in North America as a result of this acquisition.

Philadelphia Natl Bank, 374 U.S. at 357. Thus, the appropriate geographic market is Nort

America.

C. Respondent Cannot Rebut Complaint Counsel's Prima Facie Case

Because Complaint Counsel has demonstrated that concentration levels are high as a

result of this acquisition, the burden shifts to Daramic to rebut the presumption of a substantial

lessening of competition. Respondent's only rebuttal arguents are (i) that the markets should
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be one PE market; (ii) entr wil restore competition; (iii) there have been no anti competitive

effects from the acquisition; and (iv) efficiencies. None of these arguments is sufficient.

First, as described above, even if Your Honor and the Commission were to accept a

worldwide PE market, the HHI's are stil extraordinarily high. Thus, this simply is not a defense.

In addition, Daramic' s remaining defenses are likewise unsupported.

1. Respondent Cannot Demonstrate that Entry into the Relevant
Markets Would be Timely, Likely or Suffcient

To prevent a reduction in competition, entry "must restore the competition lost from the

merger." Chicago Bridge, 534 F.3d at 429 ("(Clourts have generally concluded that for entr to

constrain supracompetitive prices, the entr has to be of a 'suffcient scale' adequate to constrain

prices and break entr barrers."). A merger between two firms may be unlikely to lead to

anti competitive harm only if entr by new firms "would be timely, likely, and sufficient in its

magnitude, character and scope to deter or counteract the competitive effects of concern."

Merger Guidelines § 3. However, Respondent's claim that timely, likely, and sufficient entr

wil rescue this anticompetitive merger is unfounded. Based on the monopoly and near-

monopoly levels of concentration in the relevant markets, Respondent has the burden of

providing particularly compellng evidence of ease of entr. Chicago Bridge, 534 F.3d at 430,

and n.10 (quoting 2A Areeda & Hovenkamp at ii 422 ("The more concentrated the market and

the greater the threat posed by the challenged practice, the more convincing must be the evidence

of likely, timely, and effective entr.")). Mere evidence of customers inquirig about suppliers

wilingness in the futue to provide deep-cycle, motive, and UPS separators "falls far short of

proving. . . that entr (wil be) suffcient to replace the competition lost from the acquisition."

In re Chicago Bridge & Iron Co., 138 F.T.C. 1024, 1102. Instead, as the Commission explained
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in Chicago Bridge, such efforts show "little more than a refusal to throw themselves on (a

supplier's) mercy." !d.

In this case, entr would not be timely, likely, or suffcient to counteract the

anti competitive effects of the acquisition. Furhermore, it would take many years for a new

competitor to have enough of a significant market impact to restore competition - primarly

because there are high barrers to entr, as Respondent's own documents confirm.

"The history of entr into the relevant market is a central factor in assessing the

likelihood of entr in the futue." FTC v. Cardinal Health, 12 F. Supp. 2d. 34, 56 (D.D.C. 1998);

Chicago Bridge, 138 F.T.C. at 1037 n.45 (quoting 2A Areeda, Hovenkamp & Solow, Antitrst

Law ~ 420b at 60 (2d ed. 2002) ("The only trly reliable evidence of low barrers is repeated past

entr in circumstances similar to curent conditions.")). There has been no de novo entr in any

of these markets in North America in the last decade. In fact,

. Microporous' own efforts to expand in motive, UPS, and SLI have taken

many, many years and have been fraught with difficulties.

The fudamental reason for the lack of entr is that these markets are characterized by

high barrers to entr,

(PX0265 at 004,011, in camera; see also CCFOF ~ 996). Respondent has repeatedly admitted

that these markets are characterized by barrers to entr,21 including: "significant capital

investment," "sophisticated production processes," "extensive customer relationships," "patent-

21 See, e.g., PX0829 at 001 (stating to Standard and Poor's "the SUBSTANTIA technical
ability, capital investment, lengthy qualification requirement, market share and other 'barrers to
entr."'); (PX0485 at 001 (handwrtten notes by the Polyp ore CEO relating to an analyst meeting
stating "Daramic . . . Barrers to Entr - 'Technology' - Global Scale/Ifra(strctue), Low-
cost, Grades/Prod Dv1pment, Low Cost %, But FunctionaL").
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protected technology," and the "high customer switching costs." (Gilchrst, Tr. 604, RX00741 at

015; PX0194 at 025

(PX3015

at 017, in camera; Toth, Tr. 1428-1429; PX0485 at 001-002 (Toth's notes on

commenting on PX1715 at 001-003, in camera (notes from an investor presentation); see also

CCFOF ilil 988-995). World-wide customers, like Exide, need suppliers to have "quality,"

"technology," "infrastrctue," "R&D," and "global" scale to meet their needs. (Gillespie, Tr.

2956-2958). (Hauswa1d, Tr. 784-785, in camera). For

example, when Daramic had a strke in Kentucky, it could not run its own plant effectively, even

with other Daramic employees. (Gilespie, Tr. 2992).

Dr. Simpson also explained that

L (Simpson, Tr. 3205, in camera). Dr.

Simpson testified:

l. (Simpson, Tr. 3205-3206, in camera). Dr. Simpson also cited

(Simpson, Tr. 3206, in camera). Finally, Dr. Simpson noted that

i22 (Simpson, Tr. 3206,
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in camera; accord, Gilchrst, Tr. 604, RX00741 at 015; PX0194 at 025; Hauswa1d, Tr. 784-785;

PX3015 at 017; Toth, Tr. 1428-1429; PX0485 at 001; PX1715; (Gilespie, Tr. 2956-2958).

These were exactly the same kinds of entr requirements that were upheld in Chicago Bridge,

534 F.3d at 437-440, and they likewise are Ulebutted by Daramic here.

Significantly, Daramic's own conviction that

(See, e.g., PX0276 at 009; PX0174

at 003; PX0212). In short, the evidence demonstrates that no entrants can compete at "sufficient

scale" and on the "same playing field" as Daramic - as the former Microporous was - and thus

"eliminate the anti competitive effects" of the acquisition. Chicago Bridge, 534 F.3d at 430,442;

CB&I Initial Decision, at 101 (entr must be '''effective in offsetting any loss of competition"')

(citation omitted).

a. Entry Would Not Be Timely

The Merger Guidelines generally use "two years from initial planning to significant

market impact" as a theshold for measurg whether entr would be timely. Merger Guidelines

§ 3.2. De novo entr into any of the relevant markets - in the form of entr at a greenfield plant

site - would take well in excess of two years. Building a plant and training a workforce takes

about one to two years, which assumes expertise in how to build a PE separator production line.

A de novo entrant would need years simply to develop the necessary technology to

compete in the more specialized markets for UPS, motive power and deep-cycle separators,

including working with customers to understand and develop product for their specific

applications, obtaining product qualifications, and workig around Daramic' s significant

(Simpson, Tr. 3206, in camera). Dr. Simpson noted that _
J (Simpson, Tr. 3207-3208, in camera).
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patent/P position. The testing requirements to gain customer approval add significantly to the

amount of time it takes to enter each of the product markets. (See generally CCFOF irir 881,883,

886-888). Testing for motive and UPS products tyically takes two-to-three years. (Whear, Tr.

4798; Gagge, Tr. 2490-2492; Gilespie, Tr. 2973-2974; see also CCFOF irir 889-892). Testing for

deep-cycle separators tyically take 18-24 months. (Gilespie, Tr. 2934; Godber, Tr. 163; see

also CCFOF irir 897-901, 903). Customer testing of SLI testing can last from 18-24 months.

(Gilespie, Tr. 2973; RX00013 at 009). Just as Daramic spent many years23 tring to design a

battery separator that would work well in deep-cycle applications, it would be impossible for a

new entrant to develop and design a deep-cycle separator from scratch and have it tested and

ready for commercial sales within two years. (See, e.g., PX0433 at 001; CCFOF irir 877-879).

A new entrant would also need to provide customers with products that the customer

could test to ensure that it consistently met the customer's quality requirements. Testing can take

a considerable time - more than a year in the case of deep-cycle, motive and UPS separators.

For example, Microporous's own expansion in Tennessee took more than five years to

accomplish. (Gilchrst, Tr. 323). There simply is no evidence that anyone is actually going to

enter any of these markets within two years.

b. Respondent Cannot Demonstrate that Entry Into the Relevant Markets is
Likely

In order to demonstrate that entr is likely, Respondent must be able to demonstrate that

entr would be profitable at pre-merger prices, and such prices could be secured by the entrant.

Merger Guidelines § 3.3. Based on the record in this case, there is no evidence of either. Rather,

the market share that a new entrant would surely need to justify its investment would be sure to

23 Daramic's own development of its deep-cycle separator
064).

(PX0950 at
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drve prices down well below pre-merger prices. That impact would make entr unattactive and

therefore unlikely. This, together with the high barrers to entr, makes suffcient and timely

entr unlikely.

In the deep-cycle market, Daramic now owns all the patents for using rubber additives in

PE separators for suppression of antimony, as used in CellForce and Daramic HD. (PX2161;

PX2166; PX1124 at 001). While other separator additives have been considered for antimony

suppression, natual or synthetic rubber is the only additive known to adequately suppress

antimony in deep-cycle batteries. (See, e.g., PX2189 at 027). Daramic failed in its attempt to

use wood lignin as an additive and switched to rubber for deep-cycle. (See generally PX0319).

An entrant wishing to enter this market would have substantial difficulty inventing or proving the

effectiveness of an antimony suppression technology that does not infrge Daramic's patents.

Even if some company decided to enter or expand into any of the four markets in North.

America, none could build a line, train their people, design a product, test that product and begin

commercial production within two years. Neither Daramic nor Microporous ever did it, and it is

even more unlikely that someone else would. See Merger Guidelines, ~ 3.1 ("All phases of the

entr effort wil be considered" for the two-year requirement, including "planning, design . . .

constrction, debugging. . . and qualification requirements").

c. Respondent Cannot Demonstrate that Entry Would Be Suffcient to
Overcome Anticompetitive Effects

Respondent canot demonstrate that entr would be suffcient to restore the competition

lost as a result of the merger because it must be able to point to firms that would be able "in a

reasonable time frame to build a reputation for quality and reliability." Chicago Bridge,138

F.T.C. at 1095; Coca-Cola, 117 F.T.C. at 953,960 (Entr "must be able to restore competitive

pricing - i.e., it must be effective in offsetting any loss of competition" resulting from the
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acquisition). Daramic must also prove that these firms would "be of a sufficient scale to

compete on the same playing field as (Daramic) and thus would be unable to constrain the likely

anti competitive effects." Chicago Bridge, 534 F.3d at 430. The uncontroverted evidence shows

that no such entr is likely to be sufficient.

No potential entrants have demonstrated that they have the technology, product quality

and supply capability to be taken seriously by North American customers in these markets. (See

CCFOF ir 935). Indeed, Daramic documents

(PX0265 at 011; see generally CCFOF irir 914-918). Based upon the

experience Microporous gained through learning by doing,

(PX0033 at 010). Microporous's reputation for good product

design, efficiently making battery separators that met customers' needs, an engineering and

business staff with the technical skill to solve problems, and customer acceptance of their

products lead to a proven record and the development of relationships with battery

manufactuers. (See, e.g., PX0131 at 054,056,064; PX0910 at 024).

No potential entrants are likely to replicate the competitive presence of Microporous.

(See, e.g., PX0131 at 054, 056, 064; PX0265 at 012; PX0910 at 024; PX0092 at 001).

Manufactung know how is accumulated over multiple years. (See, e.g., PX0131 at 054, 056,

064; PX0910 at 024; PX0092 at 001). Asian suppliers substantially lag Daramic and

Microporous in these assets. (See, e.g., PX0913 at 045,046

l). For example, in assessing a small SLI battery separator manufactuer in

_J Daramic noted that:
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