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i. INTRODUCTION

After almost five weeks of trial, 30 live witnesses, 22 witnesses presented by deposition i , and

over 2,000 trial exhibits, it is clear that Complaint Counsel have failed to prove their case for at least

five reasons:

I 1. They have not properly defined the relevant product market;

,
i

-I

2. They have not properly defined the relevant geographic market;

3. They have not shown a reasonable probability that the acquisition of
Microporous by Polypore would substantially lessen competition;

4. They have not shown that Daramic has monopoly power or engaged in

exclusionary conduct;

5. They have not shown that the divestiture relief they seek is appropriate and
not punitive; and

6. They have not shown that the Feistritz plant in Austria is properly included in
any necessary divestiture.

Because Complaint Counsel have failed in these fundamental underpinnings to their case, the

FTC's claims in its Complaint cannot succeed and this Court must find that the acquisition of

Ii
I I

Microporous Products, L.P. ("Microporous"), a niche and fringe player in the battery separator

industry, by Polypore International, Inc. ("Polypore"), has not lessened competition.

II II. SUMMARY OF ARGUMENT

Before the acquisition at issue II this case, Polypore's Daramic subsidiary produced

polyethylene ("PE") battery separators for sale to flooded lead acid battery manufacturers throughout

the world from its seven manufacturing facilities. (FOF 227, 230, 232-33). By contrast,

Microporous had become the sole provider of rubber-based separators to flooded lead acid battery

manufacturers throughout the world from its one manufacturing location in Piney Flats, Tennessee.

1 Four third-party witnesses were presented by deposition, the other 18 deposition and investigational hearng transcnpts all

relate to testimony given by Daramic, Polypore and former Microporous employees provided to the FTC pnor to the hearing on this
matter.
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(FOF 316, 318, 325, 332). Daramic's total worldwide sales in 2007 were (

1 (FOF 239, 338) Daramic's PE separators did not compete

with Microporous' rubber-based separators and they were not, and are not, economic substitutes for

each other. (FOF 84, 120-24, 239, 248, 335 544-550, 1201; Hauswald, Tr. 676-77). Daramic

produced PE separators for use in two general types of batteries: industrial and staring, lighting and

ignition ("SLI"). (FOF 84, 239, 248; Hauswald, Tr. 676-77). Again, in contrast, Microporous

primarily produced separators for "specialty" batteries used in golf cars and floor scrubbers, a niche

where Daramic had virtually no sales. (FOF 106-108, 118, 128, 239, 314, 569, 734; Gilchrist, Tr.

299,461-62, in camera; Hall, Tr. 2799).

Prior to the time of the acquisition, Microporous did not sell pure PE separators, but instead a

product called CellForce that is made of PE with a rubber additive. (FOF 17, 127, 318, 336).

Microporous' CellForce product was high cost vis-a-vis pure PE separators, and its sales of

CellForce in North America were ( 1 (FOF 339, 1298). CellForce is the only

product that was produced by Microporous at the time of the acquisition for which there was any

competitive overlap with Daramic products. (FOF 127, 339, RXOII19). Even if Microporous' sales

of CellForce are included, it only resulted in a North American market share of ( 1 which gave

it no market power. (FOF 338-339, RX00114, RX01119, PX0949) Thus, in the only overlap

market in this case, the acquisition had no market or competitive effects.

This transaction, as these facts show, essentially is a market extension, not a horizontal

merger. (FOF 108, 262-67, 1329). Complaint Counsel's claims that Daramic and Microporous

competed against each other "for years" and that "prices went down and products improved" during

that time are baseless and unsupported by the evidence that was adduced at triaL. (Robertson, Tr.

12). There is no evidence that this transaction has, or wil, "substantially lessen competition" in the
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I sale of PE products. Nor is there evidence that Daramic has improperly obtained monopoly power,.,

or engaged in exclusionary conduct.

Moreover, Complaint Counsel have not provided sufficient evidence to support the four

product markets they allege, or the geographic market they claim. As a result, they fail in a

. i "necessary predicate" of a claim under Section 7 of the Clayton Act, 15 U.S.c. § 18 ("Section 7").

I

The FTC has also failed to prove that the acquisition threatens to "substantially lessen competition"

or that Daramic has a monopoly in the correct market of "PE Separators" (also alleged in the

I complaint as a market) or in the incorrect markets on which the FTC and its expert have attempted to

-I

rely.

Complaint Counsel ignore the market realities since the acquisition. The reality is, and the

evidence at trial showed, that in the time since the acquisition Dararc (

1 (FOF 948-950, 963-972). (

1 wil be supplied by

one or more of Daramic's competitors. (FOF 946). In assessing the available "competition" in the

PE marketplace, (

l 1 (FOF

l
I

I

I

i

948-950, 963-972, 981, 991, 1022). The Asian competitors are real, and their existence, along with

the looming presence of Entek, is sufficient to curtail any alleged anticompetitive effects of the

acquisition. (FOF 941-942,981,991, 1022, 1033, 11035, 1043).

Entek's PE separator sales in 2007 ( 1. Although its separator

production is primarily focused on SLI batteries,

1 Complaint ll43;
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(FOF 943). Further, the evidence at trial showed that Entek does, in fact, produce non-SLI battery

separators and it ( 1 (RX00114, FOF 948-

950, 963-972). The majority of the (

I

I

(FOF 948-950, 963-972).

Additionally, because of ( 1 quickly shift its existing production facilities from

producing SLI battery separators to all other types of PE separators, and (

sufficient to constrain any anticompetitive events alleged as a result of the acquisition. (FOF 969).

The FTC has also not met its burden with respect to its claim that in the post-transaction

world competition is threatened both by coordinated interaction and unilateral effects of the merger.

Not one iota of evidence adduced at trial would suggest that Daramic ( 1 can realistically

be expected to engage in brotherly anticompetitive coordination or that Daramic could increase

pnces unilaterally as a result of the merger in light of (

1.

Although, the acquisition of Microporous closed over 16 months ago, Complaint Counsel

were unable to produce any evidence that competition has actually been lessened. (FOF 1094, 1152,

i -

I j
1298, 1300, 1384, 1403). The evidence at trial was more than adequate to show that entry has been,

I ¡

and wil continue to be, sufficient, timely and likely to resolve any competitive concerns. (FOF

1061-1104). No anticompetitive effects have been demonstrated as a result of the acquisition and

none is likely. Further, there is no proof that Daramic acquired additional market power from its

acquisition of Microporous or that it has the power to control prices or exclude competition. (FOF

1462-1463). Indeed, substantial efficiencies specific to the merger have been realized, and have had,

and wil continue to have, the effect of reducing production costs and thus show that Microporous

was a high cost producer. (FOF 273-276). Finally, evidence at trial defeats Complaint Counsel's
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claims that Daramic has used exclusionary conduct to monopolize any markets or that its agreement

with Hollingsworth & V ose ("H& V") was not a legitimate and productive joint venture.

Finally, the FTC has sought the divestiture of the former Microporous plant in Austria (the

"Feistritz Plant"). However, even if any divestiture is necessary, which Respondent disputes, the

divestiture of the Feistritz Plant is unnecessary and inappropriate. Not only is it outside the FTC's

jurisdiction, but it was not a part of the acquisition as an operating facility, is not located within the

FTC's alleged North America market and was not even owned by Microporous Products L.P.

(Trevathan, Tr. at 3571-72; RX1227 at 2,39, Exh. A; RX1228; RX1229 at 47; RX1572; FOF 378.)

Furthermore, the Feistritz Plant does not sell products to customers located in North America

or the United States and there is no evidence that its operation enhanced North American

competitive conditions. Finally, there is no evidence that the Feistritz Plant is in any way necessary

for a reconstituted Microporous to be "viable," and, in fact, there is evidence that its inclusion would

further threaten the viability of a new entity. (Gilchrist, Tr. at 511, 540-41; Gaugl, Tr. at 4643;

Hauswald, Tr. at 922-24, in camera.)

Ultimately, the FTC has failed to prove that any remedy is necessary. However, to the extent

the Court finds otherwise, Complaint Counsel have also failed utterly to show that the remedies they

I ! propose are required to cure the impacts on competition they have alleged. (FOF 1133-1150).! i

III. APPLICABLE LEGAL STANDARDS

A. COMPLAINT COUNSEL BEAR THE BURDEN OF PERSUASION ON ALL
ELEMENTS IN A SECTION 7 CASE

Complaint Counsel bear the burden of proving every element of their claim that the merger

or acquisition violates Section 7. Complaint Counsel retain the ultimate burden of persuasion at all

times and on all components of the Section 7 claim. FTC v. H.J. Heinz Co., 246 F.3d 708, 715 (D.C.

Cir. 2001); FTC v. Univ. Health. Inc., 937 F.2d 1206, 1218 (11th Cir. 1991); FTC v. Arch Coal. Inc.,
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329 F. Supp.2d 109, 116-17 (D.D.C. 2004); United States v. Oracle Corp., 331 F. Supp.2d 1098,

1110 (N.D. CaI. 2004).

This burden is not insubstantial. "(T)o satisfy section 7, the government must show a

reasonable probability that the proposed transaction would substantially lessen competition in the

future." University Health at 1218 (emphasis added). Complaint Counsel must show

"demonstrable and substantial anticompetitive effects." New York v. Kraft General Foods. Inc., 926

F. Supp. 321, 359 (S.D.N.Y. 1995) (emphasis added).

It is also necessary for the government to show that the alleged violation affected a

substantial volume of commerce. "The market affected must be substantiaL." United States v. E.I.

duPont de Nemours & Co., 353 U.S. 586, 595 (1957). The government's case has a problem where

that is not the case. As the district court in Baker Hughes said, "The minuscule size of the market

creates problems for the government's case, because one element of a Section 7 violation is that

'(t)he market must be substantial.'" United States v. Baker Hughes. Inc., 731 F. Supp. 3, 9 (D.D.C.

1990)(citing duPont, 353 U.S. at 595).

B. COMPLAINT COUNSEL BEAR THE BURDEN OF PROVING THE RELEVANT
PRODUCT AND GEOGRAPHIC MARKET, ESTABLISHING A PRIMA FACIE
CASE AND REBUTTING THE RESPONDENT'S CASE

Section 7 decisions describe the procedure as involving, first, establishment of a prima facie

case by Complaint Counsel and, second, rebuttal of that case by the respondent. University Health

at 1218 ; United States v. Baker Hughes Inc., 908 F.2d 981, 983 (D.C. Cir. 1990). But, since the

prima facie case involves "showing that a transaction wil lead to undue concentration in the market

for a paricular geographic area," Baker Hughes at 983, it is necessary for the government first to

establish its product and geographic market(s). "Determination of a relevant market is the necessary

predicate" to a claimed violation of Section 7. duPont at 593. Indeed, assessing a merger or

acquisition under Section 7 "requires determinations of (1) the 'line of commerce' or product market
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in which to assess the transaction, (2) the 'section of the country' or geographic market in which to

I

.1

assess the transaction, and (3) the transaction's probable effect on competition in the product and

geographic markets." FTC v. Staples. Inc.. 970 F. Supp. 1066, 1072-73 (D.D.C. 1997).

Even if Complaint Counsel can establish a prima facie case on the basis of concentration

statistics,2 courts, and the FTC itself, have warned that market shares and concentration data alone

may not be sufficient to determine whether a violation has occurred or might occur. The Merger

Guidelines state that "market share and concentration data provide only the staring point for

analyzing the competitive impact of a merger." Sec. 2.0. The Guidelines further provide that

"market share and market concentration data may either understate or overstate the likely future

competitive significance of a firm or firms in the market or the impact of a merger." Sec. 1.52. The

courts have agreed that concentration data "(are) not conclusive indicators of anticompetitive effect."

United States v. General Dynamics Corp., 415 U.S. 486, 498 (1974). Further, "evidence of a high

market share does not require a district court to conclude that there is an antitrust violation" (United

States v. Syufy Enterprises, 903 F.2d 659, 665 n.6 (9th Cir. 1990)), because market share statistics

can be "misleading as to actual future competitive effect." United States v. Waste Management.

Inc., 743 F.2d 976, 982 (2d Cir. 1984). The D.C. Circuit summed up these views in Baker Hughes

I ! when it said, "(e)vidence of market concentration simply provides a convenient staring point for a

broader inquiry into future competitiveness." 908 F.2d at 984.

Importantly, judicial and other authority establish that it is not necessary for the respondent's

rebuttal case to prevail by a preponderance of the evidence. It is only necessary for the rebuttal case

"to cast doubt on the accuracy of the Government's evidence as predictive of future anticompetitive

effects." Chicago Bridge & Iron Co. v. FTC, 534 F.3d 410, 423 (5th Cir. 2008). The Horizontal

I.

I

2 "Typically the Government establishes a prima 

facie case by showing that the transaction in question wil significantly
increase market concentration, thereby creating a presumption that the transaction is likely to substantially lessen competition."
Chicago Bridge, 534 F.3d at 423.
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Merger Guidelines merely require that the rebuttal case make a "showing" that presumptions raised

by Complaint Counsel's case may not be justified.

The Horizontal Merger Guidelines themselves provide guidance regarding the rebuttal case

to be made by the respondent. The Guidelines state that any presumptions that are raised by the

I

government's prima facie case "may be overcome by a showing that factors set forth in Sections 2 -

5 of the Guidelines make it unlikely that the merger wil create or enhance market power or facilitate

its exercise, in light of market concentration and market shares." Horizontal Merger Guidelines, 57

Fed.Reg. 41552, 41560, § 1.51(c) (1992). The rebuttal case puts the ball back in Complaint

Counsel's court with all of the burdens of persuasion noted above. "(I)f the respondent successfully

rebuts the prima facie case, the burden of production shifts back to the Government and merges with

the ultimate burden of persuasion, which is incumbent on the Government at all times." Chicago

Bridge & Iron Co. v. FTC , 534 F.3d 410, 423 (5th Cir. 2008).

IV. COMPLAINT COUNSEL HAVE NOT PROVED THEIR PRIMA FACIE CASE

A. COMPLAINT COUNSEL HAVE NOT PROVED A PROPER PRODUCT
MARKET

j i
I I

Complaint Counsel II this case have acknowledged that "(d)etermination of a relevant

market is a necessary predicate" to proof of the case. Complaint Counsel's Pre-Trial Brief at 8-15.

(Baker Hughes, 908 F.2d at 983). However, by asserting four incorrect product markets they have

i :
not met this necessary predicate. Specifically, Complaint Counsel have ignored the smallest market

principle and use of the hypothetical monopolist and SSNIP system, both of which were established

,
in the FTC/Department of Justice Horizontal Merger Guidelines "(t)o facilitate (the) analysis" that

had been established by the relevant authorities. FTC v. Whole Foods Market, Inc. 548 F.3d 1028,

1037 (from sec IV(B) of the opinion) (DC Cir. 2008). "The Guidelines' method for implementing

the hypothetical monopolist test stars by identifying each product produced or sold by each of the

merging firms." Commentary on the Horizontal Merger Guidelines at 5 (2006). Rather than looking
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at such specific products, however, Complaint Counsel "began" their product market analysis by

looking at categories of products according to their end uses. (FOF 1165, 1182).

Because Complaint Counsel have not met the "necessary predicate" to a legitimate Section 7

. i claim by proving a valid product market, it is impossible to identify the alternatives available to

consumers and evaluate whether competition has been adversely affected in light of those

alternatives. See E.I. duPont de Nemours & Co., 353 U.S. at 593.

1. Applying the Correct Standard Proves a "PE Separators" Relevant Market

The Guidelines identify the "hypothetical monopolist test" as the method for defining a

relevant market. 3 Complaint Counsel have wholly ignored the Guidelines system of economic

substitutes and have offered proof only of functional substitution. (FOF 133, 139, 1201, 1352).

They fail even in this incorrect application as set forth below. Applying a correct "hypothetical

monopolist test" to the four markets alleged by the FTC shows that those markets are not valid

relevant markets in which to analyze the acquisition. Instead, the "alternative" all PE separator

market is the correct relevant market here. Complaint ll6; (FOF 76, 77, 116, 126).

PE separators are identified, and priced, according to their thickness. (FOF 14, 29, 45-46,

58). Thicker product is more expensive than thinner product. (FOF 244; Riney, Tr. 4497).

Generally, separators made for SLI type applications are thinner, while separators made for the

various industrial applications are thicker. (FOF 25, 65, 67-68). Despite Complaint Counsel's

attempts to show four alternative markets of "UPS," "SLI," "Motive" and "Deep Cycle" on the basis

II that "separators manufactured for a paricular application cannot be effectively used for other

applications" the evidence presented at trial does not bear this out. (FOF 69-78).

As an initial matter, there was significant evidence at trial that separators among the

categories advocated by the FTC overlap significantly. (FOF 69-78). For instance, Mr. Hauswald,

3 Honzontal Merger Guidelines, at §§ I. 11,2.22 (herein "Guidelines").
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.'1

i

i

Mr. Whear and Mr. Brilmyer, in addition to several customers, (

1 all testified that a so-called "UPS" separator might well be effectively

used in a "motive" application, or that an "SLI" separator may be used in a "deep cycle" application.

(FOF 37, 72, 1185-1188, 769, 885). In fact, the evidence not only shows that this "could" happen,

but that it does happen every day in the reality of the PE battery separator market. (FOF 37, 721,

1185-1188, 769, 885). This is true in all of the FTC's alleged product categories. (FOF 69-78).

Further evidence shows that various products made by Daramic are used across the spectrum

of the FTC's product categories. (FOF 45-46, 64, 67, 69-78). Daramic CL is used in the "motive"

and "UPS" categories, Daramic HD is used in "motive," "UPS" and "deep-cycle" and CellForce is

used in "deep-cycle" and "motive." (FOF 89,95, 127-128). In 2008, Daramic sold an individual PE

profile called "FC" with a backweb thickness of 11 mils to ( 1 for use in a UPS application, to

1 for use in a deep-cycle application and to ( 1 for use in an SLI application.

(FOF 73).

í '
I

Considering the characteristics of separators - primarily backweb thickness and overall

product thickness - it is impossible to classify them into distinctive "buckets." (69, 70, 74). Since

the only real difference between industrial and automotive separators is thickness, a separator for a

UPS application may be as thin as 8 mils - a size that easily fits into SLI applications. (FOF 65).

Similarly, an "industrial" separator of 11 mil thickness is just as functionally effective in a car

battery as a separator of 10 mil thickness, although the extra thickness is generally not worth the

additional cost. (FOF 67, 71, 244; Riney, Tr. 4497). Further, because some separator profiles are

unique to individual customers, a separator manufactured for one customer's deep-cycle application

may not be substituted into the same type of application for another customer. (PX1124-003;

Trevethan Dep., p. 114-115; Gaugl Dep., p. 146-148; FOF 588,691,795,799,885). This turns the

FTC's "functional substitution" theory on its head in that two separators produced for different

I-

I
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customers but used in the same application become their own product markets because they are not

I

J

functionally substitutable. (FOF 588, 691, 795, 799, 885, 1334-1336,; PX1124-003; Trevethan

Dep., p. 114-115; Gaugl Dep., p. 146-148). Importantly, all PE looks identical until it passes

through the calender rolls fitted with specific profile patterns and adjusted to specific widths. It is

the calender roll patterns, along with the thickness of the material, that differentiates PE separators

from each other. (FOF 151-154,939-940).

Furthermore, the FTC concedes that AGM and PVC separators are not par of their separator

j

I

markets, but there is ample evidence that when looking at the "end-use" of separators (ie: whether

they are going into a "deep-cycle" golf car battery, or an "SLI" car battery) both AGM and PVC

separators are found in all these end-use applications. (FOF 105, 134-139). This alone is enough to

show that the FTC has failed in the fundamental proof of identifying a product market in which to

analyze the effects of the transaction at issue.

The high degree of supply-side substitution that exists in the production of PE separators also

supports their designation as the relevant product market here - separate and apar from Ace-Sil and

Flex-SiI. It is easy to shift between production of different kinds of PE separators. (FOF 155, 156,

969). Courts have recognized that where one facility can easily switch from producing one product

to another, they may belong in the same relevant market.4 It is also telling that it is not easy to

switch between the production of PE separators and rubber separators like Ace-Sil and Flex-SiI.

(FOF 181, 160, 161, 162, 165-180). In fact, testimony and evidence prove that (

I '

1 (FOF 181-185).

4 Rebel Oil Co. v. Atlantic Richfield Co., 51 F.3d 1421 (9th Cir. 1995)(holding full-serve gasoline sales and self-serve sales

in the same market since stations could easily convert from full-serve to self-serve); Kraft General Foods, 926 F. Supp. at 361 (holding
all ready-to-eat cereals in the same product market because of production flexibility); Frank Saltz & Sons v. Hart Schaffner & Marx,
1985 WL 2510 (S.D.N.Y. 1985)(holding all men's suits in the same product market because plants could easily switch from producing
low quality to higher quality suits).
PPAB 1585952vl
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a. Ace-Sil is a separate product market

The paries agree that Ace-Sil comprises its own product market and that the acquisition has

had no effect in this market. Ace-Sil is a product without competitors that simply moved from

Microporous to Daramic. (FOF 11, 114-116, 161; Gilchrist, Tr. 339; Gilchrist IHT, pp. 24-25, 27-

28).

I

I i

I

I

I

b. Flex-Sil is a separate product market

Contrary to Complaint's Counsel's claims, Flex-Sil is also its own relevant product market.

Flex-Sil is a niche product used in very specific applications - particularly in OE golf cart batteries.

(FOF 119, 120, 121, 123, 126,239, 314, 569; Gilchrist, Tr. 299; Hall, Tr. 2799). The evidence is

clear that Flex-Sil is a superior product to PE and PE/rubber separators, and that Flex-Sil has very

different technical capabilities compared to those separators because it is made of pure rubber.

(Gilchrist Dep., p. 117-118; FOF 117-127, 1200; Heglie Dep., p. 98-99; Whear, Tr. 4684-4685).

Furthermore, it cannot be "enveloped" putting it even more squarely into a unique 'niche' market.

(FOF 21, 123, 125, 734; PX0433 at 022; Godber, Tr. 373; PX0428-003.)

Approximately ( 1 were made to two customers that position

their products as high end and unique - in large par because of the inclusion of Flex-Sil as opposed

to cheaper (and less effective) PE or PE/rubber separators. (FOF 1332, 1394, 121, 867-68, 1200,

341, 727, 740, 743, 66, 855). These customers continue to purchase significant amounts of Flex-Sil

despite the ( 1 (FOF 66,548-49, 745-754, 864-865,

1339; Gilespie Tr. 2954-2955). Testimony that those customers "could" substitute some of their

Flex-Sil purchases with HD is not only suspect in light of their continued failure to do so, but does

not advance the FTC's product market cause, as they also testified that HD definitely could not be

substituted, regardless of the price of Flex-Sil, for a majority of the separators they use. (FOF 1,

124, 745-747, 751,868-70,875,877).
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! 1 and does not have the superior

characteristics demanded by the customers for high-end batteries. (FOF 18, 121-125,548-549, 745,

747; Godber, Tr. 271,274-75,278; Roe, Tr. 1762, McDonald, Tr. 3822; RX1094). By analogy, HD

is to Flex -Sil as Timex is to Rolex - the fact that the cost of a Rolex goes up by 5-10% wil not make

the consumers of that watch switch to a Timex - even though they both tell time. Similarly, the

evidence at trial makes it clear that a further SSNIP increase to Flex-Sil would not lead to a

substitution from Flex-Sil- the gold standard in deep-cycle separators - to HD. (FOF 121-125, 271,

I

I

I

278,545-549, 745, 747, 1338-39).

The behavior and testimony of (

1 (FOF 535-537). Specifically, (

:1
i i

1 (FOF 535-539; PX00442; RX00677). In 2008, the purchase of

1 (RX00677,

PX1040-002, PX1063). When the credit is included in the price comparison for 2008, the adjusted

sellng price for ( 1 (RX00677,

PX0489). Nevertheless, despite the fact that (

i

r

i

r

1 (FOF 537, 541, 545, 547; RX00677). Furthermore, the incentive to

purchase

1 not purchase any meaningful quantities of ( 1 until 2006. (RX01119; FOF 535-539, 541,

545, 546, 547). These facts preclude any argument that Flex-Sil and HD are economic substitutes.
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Simply because both products can be used in 'deep-cycle' applications does not make them

economically substitutable as the SSNIP test requires. (FOF 271,278,545-49,550, 1201, 1338-39).

See. ~, FTC v. Swedish Match, 131 F.Supp.2d 151, 165 (D.D.C. 2000)(concluding that chewing

tobacco and snuff were not in the same market despite similar uses because consumers would not

switch for price reasons or in response to a SSNIP).

B. COMPLAINT COUNSEL HAVE NOT PROVED A PROPER GEOGRAPHIC
MARKET

Complaint Counsel have also failed to adduce sufficient evidence to show their claimed

North American geographic market. (FOF 186-223). The FTC's geographic market case requires it

to show that a hypothetical monopolist could engage in price discrimination on a worldwide basis.

Making that case depends, in turn, on a showing that such discrimination would not be defeated by

arbitrage. Commentary on the Horizontal Merger Guidelines at 7-8. But Complaint Counsel's

economic expert, Dr. Simpson, acknowledged that he had not adequately considered whether

arbitrage could be used by worldwide customers to defeat price discrimination by the hypothetical

I

II

monopolist. (FOF 1178, 1203-1204; Simpson, Tr., 3332-34, in camera).

The relevant geographic market is the "area of effective competition . . . in which the seller

operates, and to which the purchaser can practicably turn for supplies." Tampa Electric Co. v.

I j Nashvile Coal Co., 365 U.S. 320, 327 (1961). It is the area in which "antitrust defendants face

competition." FTC v. Freeman Hosp., 69 F.3d 260, 268 (8th Cir. 1995)(citations omitted).

Importantly, "determnation of the proper geographic market. . . must involve a dynamic as opposed

to static analysis of 'where consumers could practicably go, not on where they actually go."

California v. Sutter Health Sys., 130 F.Supp. 2d 1109, 1120 (N.D. CaI. 2001)(citations omitted).

i

I

I ~

I-

At trial, the Court noted, before Complaint Counsel had even put on its first witness, that

they could not avoid describing the PE battery separator business as "worldwide." (Robertson, Tr.
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17, 19-20). It is undisputed that producers of PE separators sell globally. (FOF 186-202,203-223,

493, 985).

Throughout the trial, Complaint Counsel repeatedly focused on the "need" for local supply,

I yet attempted to "gloss over" the fact that (

1 (FOF 194-95,443, 926, 932, 933, 936, 937, 1353;

RXOI530-003.) (

1 Id.; (FOF 933). ( 1 cannot offer "local"

supply to Austria any more than it can offer such supply to any country in Asia. Yet it ships and

sells its products on every continent without disruption or impact on its ability to compete for sales

of PE separators. (FOF 932, 933, 936, 937, 963, Hauswald, Tr. 1044-45; Simpson, Tr. 3335, in

camera; ( 1). Likewise, Microporous, prior to the acquisition, had been

operating from one small facility in Piney Flats, TN for many years, but sold its separators to

customers all over the world, ( 1 (FOF

192, 1146). Daramic, is, in fact, the only separator supplier of any type (including AGM and PVC)

that operates numerous manufacturing facilities located throughout the world. (FOF 936; Gilchrist,

Tr. 307; Hauswald, Tr. 859, 862; RX00677; RX01084). Asian PE separator manufacturers like

I i

I
1 supply separators to South America and Italy, while the (

1 sells to customers in Korea - neither have more than one manufacturing

facility. (FOF 1049, 1109).

I'

I

In 2008 Daramic exported 24 percent of its product and (

1 North America.s Thus, applying a SSNIP in North America, while holding prices in

the rest of the world constant, Daramic's South American customers would switch to suppliers in

Asia and Europe, while ( 1 manufacturers. (FOF

5 Daramic exported pnmanly to South Amenca (80 percent of exports) (while Entek exported 30.7 percent to

Korea,) with the remaining amount spread across the globe.
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1356, 1208, 1334, 1349-50; PX1833, RX01120, RX00677, in camera, RX01407, in camera).

Switches by these customers alone would be significant and well outside the "critical loss" needed to

sustain a profitable SSNIP. (FOF 1350-51). For ( 1 South American customers of

( 1 Daramic, supplies from the United States are not "locaL." Evidence at trial also makes

clear that shipping costs, tariffs and freight "into" North America are not prohibitive to the

importation of supply from other regions of the world, specifically Asia. (FOF 192, 1110, 1360-61,

1178, 1208). Shipping costs are considered to be minimaL. (Thuet, Tr.4351-52, in camera; Roe

IHT, p. 372; Hauswald IHT, pp. 74-75 Riney IHT, p. 424-39; FOF 1110, 1357).

There are several suitable Asian separator producers that could easily begin exporting

materials to North America. (FOF 977-1049, 152-55). They are already exporting their products to

South America and Europe, and Complaint Counsel presented no evidence to show that they could

not export to North America. (FOF 493, 1049). The key to any analysis of the proper geographic

market is not where consumer are turning for supply, but where they might turn in response to a

SSNIP. See also Sutter Health Sys., 130 F.Supp.2d at 1124 (looking to whom consumers could

practically turn if faced with anticompetitive pricing, not just those to which consumers currently

turn). Much evidence was presented at trial showing that customers are turning to Asian suppliers,

and could have, and in some cases intend to have, access to those suppliers for the North American

market. (( ); Thuet Dep., p. 80-

82). Evidence proves that applying a 10% SSNIP to a product produced at one of Daramic's US

plants, while holding the price of the same product from Daramic's Prachinburi plant constant,

customers would find it economically feasible to import that product from Thailand to North

America. (FOF 1111; Thuet, Tr. 721).

Further, Complaint Counsel's short-sighted focus on the V AT taxes on exports out of China

caused them to ignore evidence showing not only that there are a number of viable Asian producers
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outside of China, but also that it is possible to avoid some, if not all, the V A T taxes on exports,

therefore erasing that handicap to exports to North America for Chinese producers. (FOF 192, 995,

1110, 1208).

Testimony and evidence at trial make it clear that the valid and proper relevant geographic

I

market is worldwide.

C. COMPLAINT COUNSEL CANNOT MEET THEIR BURDEN OF SHOWING
COMPETITIVE HARM AS A RESULT OF THE MERGER

By failing to define a relevant product and geographic market, Complaint Counsel have

I

I

already failed in their proof. However, the FTC is also entirely unable, even within its own improper

markets, to prove that there has been competitive harm as a result of the merger. "(M)arket share and

concentration data provide only the staring point for analyzing the competitive impact of a merger."

.1

I Guidelines § 2.0; U.S. v. Baker Hughes. Inc., 908 F.2d 981, 984 (D.C. Cir. 1990).

(

1 (FOF 1362). (

l - smaller than in the worldwide calculation because Microporous

exported a significant amount of its production outside of North America, so its worldwide share

was more than its North American share. (FOF 192, 338-342). These calculations are only the

"staring point" for analyzing the competitive effects of the merger and when additional facts are

I ì viewed in context it is evident that there is no proof of any competitive har as a result of the
I

merger - either now, or in the future.

i i

I

I.

I

1. Complaint Counsel Fail to Show Any Adverse Effects on Competition in Any

of Their Alleged Individual Markets

The FTC's claims regarding anticompetitive effects in its alleged individual markets (deep

cycle, motive, SLI and UPS) lack foundation because these are not relevant markets. See supra pp.

12-15.

a. The Alleged Deep Cycle Market
PPAB 1585952vl
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The FTC's claim that the acquisition gave Daramic a monopoly in the deep cycle segment

has no basis since the evidence at trial shows that Microporous' Flex-Sil separator and Daramic's

HD were not competitive and were not in the same relevant market. See supra pp. 12-15. The only

thing that happened with the acquisition is that Microporous' competitive share was shifted to

I

Daramic and thus it has no adverse impact.

b. The Alleged Motive Power Market

Further, since the evidence adduced at trial also shows that the alleged "motive" segment

.1

does not qualify as a relevant product market, and thus there could not have any anticompetitive

effects as a result of the acquisition. (FOF 78, 970, 1288). Moreover, (

1 market share in this alleged segment based on ( 1 uncommtted entrant.

(FOF 940. 968. 970. 1218. 1220. 1238). Finally, testimony and documentary evidence at trial

confirm that many Asian producers of industrial separators are also in a position to supply the

alleged North American market and, in fact that they may already do so indirectly through the sale of

Asian industrial batteries into North America. (Thuet, Tr. 1057).

c. The Alleged SLI Market

II Similarly, "SLI" fails as a relevant market. Even if it survived, Complaint Counsel's case at

trial was devoid of evidence sufficient to show that Microporous, which had never had a

"commercial" salé of SLI material, would have begun selling SLI separators in North America "but

for" the acquisition. (FOF 318, 576-582, 1336). Microporous had no contracts for the sale of SLI

products at the time of the acquisition. In fact, it had never had a contract for the sale of any SLI

product in its entire history. Id. The (

1 in July 2007, which contemplated such sales, was going nowhere and the

6 The only "commercial" sale of SLI separators by Microporous was made to company called V oItmaster. The matenal that

was sold to V oltmaster was t originally made as a sample run for JCI, but it failed JCl's tests.) (FOF 336; PX77). Microporous
was then able to sell it to V oltmaster as a "one time" sale - without any intention of producing any other SLl matenal going forward.
(FOF 336). This cannot be considered a competitive commercial sale with Entek and Daramic.
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Microporous board had directed that there be no further capital expansion without board approval.

(FOF 376,576-582,385-412). Although ( 1 was renewed in February 2008, conveniently

in time to place it in the "black box" for Daramic's review, no action occurred prior to the

acquisition that would suggest it would be any more successful than ( 1 moving the

paries forward to an agreement. (FOF 382-84, 414-419). Far from showing that Microporous was

"very close" to selling SLI separators in North America in February 2008, the evidence relating to

the purported ( 1 shows instead that Microporous had little hope of securing SLI sales

in North America. (FOF 382, 576-82, 383, 414-419).

Further, there is significant evidence that Microporous had taken absolutely no steps to

proceed with the installation of a production line to supply SLI separators ( 1 in Piney Flats.

(FOF 385, 374-376, 1147). Additionally, the "new" line the FTC alleges was intended for Piney

Flats consisted of 11 millon square meters of capacity in an alleged market segment with (

1. (FOF 407, 428, 943, 968, 1059, 1089, 1090, 1108,

1113, 220, 1331). The addition of such minimal capacity under such circumstances is de minimus,

paricularly in comparison to (

1. (FOF 927). ( 1 SLI separator business even

before the JCI/aramic contract ended, as all of Daramic's sales ( 1 shipped to Mexico.

(Roe, Tr. 1695-96, 1764). Further, since ( 1 business from Daramic, any

possible entry into an SLI market by Microporous was reduced to irrelevance in the competitive

landscape. (FOP 306-309,946-957).

d. The Alleged UPS Market

Complaint Counsel's attempt to paint a single project to produce a separator for a non-lead

acid battery that was described as in its "infancy" as supporting Microporous' entry into the UPS

market fails utterly. (PX0663-002, 335-365, 723, 1222-23, 1365). The FTC was entirely unable to
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show any evidence at trial that Microporous "was nearing the successful conclusion of a three year

project to enter (the UPS) market." FTC Br. p. 21; (FOF 355-365, 723, 1222-23, 1365).

The FTC touts Microporous as a "Maverick" in its development of its "Project LENO" for

use in UPS batteries. (Robertson, Tr. 48; Simpson, Tr. 3202) However, Complaint Counsel

conveniently ignore the fact that this product was intended to be used in "Gel batteries in the US and

Europe for UPS." PX0663 at 002; FOF 355-365). Gel batteries are not flooded-lead acid batteries

and thus have no import here. (FOF 24, 103; Godber, Tr. 147-49; Gilchrist, Tr. 429-30).

Furthermore, the project was for the development of a product for use by ( 1 not

approved the product, or requested supply. (FOF 355-365, 663, 722; Brilmyer, Tr. 1901-02;

McDonald Dep., p. 74; Whear Depo., p. 227). Furthermore, the DARAK replacement par of this

project, contemplated Microporous shipping or producing product in Europe with no North

American impact. (FOF 622, 355-365). (

1 but Microporous had not even entered into "preliminary talks" with any other potential

customers regarding this potential product. (McDonald IHT, 202-208, 1364.1 ( 1 actual

paricipant in this segment with ( 1 impact present and future competitive

conditions than Microporous. (FOF 682-83, 1325, 1431). There is simply no evidence that

Microporous would have entered into this alleged market and any entry would have been of

minimal, if any, significance. (FOF 355-365, 622, 1364).

likely, e.g., management studies and capital expenditure plans. In re B.A.T. Industries, 104 F.T.c.

852, 926-28 (1984). There is no such evidence here. In addition, Marne Bancorp established the

requirement that the would-be entrant "offer a substantial likelihood of ultimately producing
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deconcentration of that market or other significant pro-competitive effects." United States v. Marine

Bancorp., 418 U.S. 602, 633 (1974). In light of the size of both Daramic ( 1 in the SLI

and UPS segments, Microporous' alleged entry at the small scale available and at the high costs it

faced could not have provided sufficient competitive impact to satisfy this standard.

2. COMPLAINT COUNSEL HAVE FAILED TO SHOW THAT
ANTICOMPETITIVE COORDINATED INTERACTION IN THE
CORRECT RELEVANT MARKET HAS OCCURRED OR IS LIKELY.

I

I

According to the Commentary on the Merger Guidelines, "Successful coordination typically

requires rivals (1) to reach terms of coordination that are profitable to each of the paricipants in the

coordinating group, (2) to have a means to detect deviations that would undermine the coordinated

interaction, and (3) to have the ability to punish deviating firms, so as to restore the coordinated

status quo and diminish the risk of deviations. . . . It may be relatively more difficult for firms to

coordinate on multiple dimensions of competition in markets with complex product characteristics or

terms of trade." Commentary on the Horizontal Merger Guidelines at 18-19.

Moreover, the presence of sophisticated customers ("power buyers") in markets involving

infrequent purchases, long-term contracts and bidding can be a substantial factor in promoting a

competitive market. FTC v. Elders Grain, 868 F.2d 901, 905 (7th Cir. 1989)(sophisticated buyers

may cause sellers to cheat on any price agreement); FTC v. RR Donnelley & Sons Co., Civ. No.

90-1619 SSH, 1990 U.S. Dist. LEXIS 11361, at 10 (D.D.C. 1990)("(T)he sophistication and

bargaining power of buyers play a significant role in assessing the effects of a proposed

I j

I

r

I

transaction.") In Baker Hughes Inc., , the court pointed to sophisticated buyers purchasing

expensive equipment using "multiple, confidential bids for each order." (908, F2d. 986). The court

there said that "(t)his sophistication . . . was likely to promote competition even in a highly

concentrated market." Id.; ABA Mergers and Acquisitions at 159-60 ("Courts have recognized that

evidence that a small number of buyers purchase most of the product in the market indicates that
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sellers may not have a great deal of freedom in establishing prices and thus may be less likely to

adhere to a collusive agreement. Sophisticated buyers are more likely to detect collusion and offer

sellers large orders to induce defections from the agreement or to vertically integrate.");

In this case, not only have Complaint Counsel failed to prove that battery separator

manufacturers could reach terms of coordination, but there is no evidence they would be able to

detect or punish deviations. (FOF 1240-41, 1369, 1436). In fact, the indisputable evidence that

( 1 of Daramic's business, ( 1

defeats the argument of Complaint Counsel that coordinated interaction wil occur. (FOF 306-09,

946-57).

Additionally, it is equally clear from the evidence adduced at trial that this industry is

characterized by the strength and sophistication of the customers such that their leverage and power

is more than sufficient to prevent anticompetitive coordination. (FOF 277, 358,438,478,507-509,

559, 588, 603, 634, 677).

3. COMPLAINT COUNSEL HAVE FAILED TO SHOW THAT
ANTICOMPETITIVE UNILATERAL EFFCTS IN THE CORRECT
RELEVANT MARKET HAVE OCCURRED OR ARE LIKELY.

The Merger Guidelines describe the unilateral effects theory as follows: "A merger between

I

firms in a market for differentiated products may diminish competition by enabling the merged firm

to profit by unilaterally raising the price of one or both products above the premerger leveL." Sec.

2.21. Such a price increase is possible only if a significant portion of sales in the market are

i

r

i

I. :

"accounted for by consumers who regard the products of the merging firms as their first and second

choices, and . . . repositioning of the non-paries' product lines to replace the localized competition

lost through the merger (is) unlikely." Id. The court in United States v. Oracle Corp., 331 F.

Supp.2d 1098 (N.D. Cal. 2004) described four factors as preconditions for a unilateral effects claim

in such a product setting: (1) the products are differentiated; (2) the products "controlled by the
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I

I

I

merging firms must be close substitutes;" (3) products produced by other firms in the market "must

be sufficiently different" that a SSNIP would be profitable for the merged firm; and (4)

"repositioning by the non-merging firms must be unlikely." 331 F. Supp.2d at 1117-18. Applying

these principles, the court rejected the government's claim of anticompetitive unilateral effects in

Oracle, finding that the government failed to prove that the products of the merging companies

occupied a "product 'node' alone," i.e., "a 'node' or an area of localized competition." Id. at 1170,

1172.

i

i j

As noted above, the presence of power buyers in markets can also be a substantial factor in

promoting a competitive market. In Baker Hughes, the court in affirming the lower court pointed to

the fact of sophisticated buyers purchasing expensive equipment using "multiple, confidential bids

for each order." (908 F.2d at 986). The court said that "(t)his sophistication. . . was likely to

promote competition even in a highly concentrated market." Id. The role of such purchasers was

also relied upon in United States v. Country Lake Foods. Inc., 754 F. Supp. 669, 673 (D. MN 1990)

where the five substantial purchasers of fluid milk in the MSPIMSA, if faced with a threatened price

increase, would "negotiate a reduction or . . . seek a substitute or replacement supplier of fluid milk,"

if necessary "from outside dairies." Id.

The FTC itself has recognized that where its focus In a merger case is on the alleged

dominance of the merged entity, it must show that the "merger may result in a single firm that so

dominates a market that it is able to maintain prices above the level that would prevail if the market

were competitive" and it must show that such increased prices are accompanied by "lower output."

In the Matter of Chicago Bridge & Iron Co.. Dkt. No. 9300 at 7 (Jan. 6,2005). Forsyth v. Humana,

Inc., 114 F.3d 1467, 1476 (9th Cir. 1997).

The facts and evidence presented at trial cannot, and do not, support any theory that Daramic

could, as a result of the acquisition of Microporous, unilaterally exercise market power to increase

Ii

I-

I

r.
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prices and decrease output, resulting in "unilateral" anticompetitive effects. (FOF 1236, 1308, 1313,

1366-72). Microporous was the high cost producer in the PE market and, looking at the FTC's

markets, was a real factor only in deep cycle where Daramic was not competitive. (FOF 339, 239,

569,314, 734, 442, 1384, 1200, 1339, 120, 1298; PX0489). Microporous posed no market threat in

sales of pure PE separators. (FOF 17, 127,318,336). Guidelines § 2.22.

Evidence at trial of ( 1 since the acquisition underscores Daramic's lack of any

market power. (FOF 306-309, 946-951). Testimony and documents before the Court make clear

that ( 1 demonstrated great competitive prowess vis-a-vis Daramic, perhaps more

obviously since the acquisition than prior to February 2008. Id. Further, there was significant

substantiation of the fact that (

1 (FOF 428,

943-44, 964-66, 968). l

1 (FOF 943-44,946,968,1092-93, 1220).

Among the preconditions that Complaint Counsel cannot satisfy here is that they cannot

II show that "repositioning of the non-parties' product lines to replace the localized competition lost
through the merger (is) unlikely." Sec. 2.21. A variety of evidence at trial confirmed that (

1 "reposition" its product line so as to replace any allegedly

localized competition lost as a result of this acquisition. (

1 (FOF 943-44, 946,

968,1092-93, 1220).

On the other hand, the evidence shows that Microporous' extremely modest PE market share

1 in Complaint Counsel's North American geographic market and its high structure was
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not sufficient to enhance Daramic's ability to impose unilateral effects. (RX00114, RX01119,

PX0949; RXOOI15). The Guidelines themselves explain that a market share of ( 1 is not likely

to be of concern.7 In short, the FTC's argument that Daramic is an effective market predator

because of the acquisition has no merit. The Guidelines and case law impose several preconditions

for application of the unilateral effects concept. E.g., United States v. Oracle Corp., 331 F. Supp. 2d

1098 (N.D. Cal. 2004).

4. COMPLAINT COUNSEL HAVE BEEN UNABLE TO SHOW POST-
ACQUISITION PRICE INCREASES ATTRIBUTABLE TO INCREASED
MARKET POWER

Although this matter has come on for trial over 16 months after the acquisition, Complaint

Counsel have been unable to show any post-acquisition price increases that can be attributed to any

increased market power of Daramic. (FOF 244, 246-253, 256-57; RX01119, RX01323, RC00631,

RX00677, RX01604, RX01605, RXI450). Furthermore, the evidence related to the (

1 does not support Complaint Counsel's case. (FOP 759-763). If

Daramic must resort to the court system for interpretation of a contract, or, indeed for help raising a

price which it contends is validated by significant increases in cost, that shows that it lacks market

power. The fact that ( 1 for months, and, in fact sued Daramic in

( 1 soon after, merely reinforces Daramic's lack of power to increase prices post-

acquisition. Id.

There is no evidence showing that Daramic increased pnces immediately after the

acquisition, or, importantly, that any post-acquisition pnce Increase was out of line with pre-

acquisition increases or was not cost justified. (FOF 244, 246-253, 256-57; RX01119, RX01323,

RX00631, RX00677, RX01604, RX01605, PXI450). Furthermore, Complaint Counsel failed to

provide any evidence that any post-acquisition price increases resulted from enhanced market power.

7 "The smaller the percentage of total supply that a firm controls, the more severely it must restnct its own output in order to

produce a given pnce increase, and the less likely it is that an output restnction wil be profitable." Guidelines § 2.0
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Complaint Counsel made much at trial of documentation suggesting that Daramic (

1 prior to acquisition, but the facts amply illustrate that such fears

were unfounded since Microporous was a high cost competitor. (FOF 1315, 1366, 1384). In any

case, such fears are not proof of market power either pre- or post -acquisition.

i

I
i

Complaint Counsel's failure to support its claim of unilateral effects was further evidenced

by documents and testimony substantiating Daramic's inability to increase prices since the

acquisition. (FOF 253; RX00927 at 14-16). In 2008, Daramic's attempt to increase prices (

1 reflect its raw material cost increases was completely unsuccessfuL. (RX00927 at 5-16;

FOF 255, 279, 282).. Similarly, in 2009 it sought a ( 1 increase from ( 1 was

forced to settle for a ( 1 (RX00927 at 14; Riney, Tr. 15 4948, 4952-53, in camera).

Other customers also rejected the 2008 price increase, many rejecting any increase. (FOF 630, 678,

759, 762, 1389). Overall, the facts show that Daramic's attempt to increase prices was only parially

successful, notwithstanding that these increases were entirely justified by increases in raw material

costs and by contract. (RX00631; RX00677; RX011189; RX01323; RX01604; RX01605; PXI450).

Further defeating Complaint Counsel's case regarding price increases, the FTC improperly

IIi relied on cost indices rather than on evidence of Daramic's actual raw material costs and it

improperly relied on prices Dararc has attempted to obtain from its customers rather than those it

has actually obtained. (FOF 242, 253, 1255-1259, 1265, 1385).

Additionally, Complaint Counsel relied on contracts entered into pre-acquisition to show

market power but, improperly analyzed those contracts against other pre-acquisition contracts. (FOF

1263-1269). Importantly, the evidence and testimony at trial also made clear that the three contracts

used to analyze this issue ( 1 were entered into by each of

those customers without regard to Microporous despite the fact that Complaint Counsel allege

I

Microporous was a competitive influence pre-acquisition. (FOF 779-782,814,828,832). Any post-
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acquisition price increase claim based on enhanced market power evaporates when viewed in light of

these facts.

The FTC's price increase case evidences no post-acquisition anticompetitive effect. The

FTC's attempt to show post-acquisition price increases in Chicago Bridge was rejected as

"unreliable" and "speculative." Chicago Bridge & Iron Co., 138 F.T.C. 1392, 1552 (2003)(initial

decision), aff'd, 138 F.T.C. 1024 (2004).

The evidence brought forth in this case is also speculative and unreliable - there is simply no

proof that Daramic had market power in either the PE separator market, or in Complaint Counsel's

improper "application" markets. (FOF 1288, 1316, 1386). In fact, there was both testimony and

documentary evidence that Daramic's profits have declined. (FOF 278, 283, 291). Additionally,

evidence that Daramic' s market share has declined in the wake of loss of ( 1 is

substantial. (FOF 306, 946, 959, 1287, 1362, 1369). Such evidence supports the fact that there has

been no anticompetitive effect post-acquisition. See. e.g., United States v. International Harvester

Co., 564 F.2d 769 (7th Cir. 1977)(post-acquisition evidence showed no anticompetitive conduct);

Lektro-Vend Corp. v. Vendo Co., 660 F.2d 255 (7th Cir. 1981)(post-acquisition evidence showed

that defendant's profits and market shares declined); Vaney v. Coleman Co., 385 F. Supp. 1337

and profits).

5. COMPLAINT COUNSEL HAVE BEEN UNABLE TO SHOW THAT
MICROPOROUS WAS A VIABLE POTENTIAL ENTRANT INTO
SEGMENTS OF THE BATTERY SEPARATOR INDUSTRY OTHER
THAN DEEP CYCLE.

The Supreme Court in United States v. Marine Bancorp., 418 U.S. 602 (1974) provided the

legal standards relating both to the theory of elimination of actual potential competition and the

theory of perceived potential competition. The Court affirmed the district court, which had decided

PPAB 1585952vl



- 27-

against the government on the ground that extensive state and federal regulation of banks created

"legal" barriers to entry preventing National Bank of Commerce ("NBC"), a subsidiary of Marine

Bancorp based in Seattle, from entering independently into the Spokane banking market located in

. I the eastern par of the state. United States v. Marine Bancorp, 418 U.S. 602 (1974).

There, the Court identified the elements of the perceived potential competition theory,

finding that a market extension merger may be unlawful if: (1) the target market is substantially

concentrated, (2) the acquiring firm has the characteristics, capabilities and economic incentive to

render it a perceived potential de novo entrant, and (3) the acquiring firm's premerger presence on

the fringe of the target market in fact tempered oligopolistic behavior on the par of existing

paricipants in that market. 418 U.S. at 624-25. The Court found in Marine Bancorp, however, that

existing paricipants in the Spokane banking market were aware of the regulatory bariers preventing

NBC from entering that market and, therefore, its presence did not exercise any competitive impact

in that market. Id. Complaint Counsel have not presented evidence sufficient to show that

j
Microporous' presence in their "UPS," "Motive" or "SLI" markets raised it to the level of a

perceived potential competitor. (FOF 360, 385, 391, 409, 723, 1222). In fact, the evidence shows

I

i i that existing paricipants in those alleged markets, like the banks in Spokane, were aware of the

II

I

I

limitations on Microporous with respect to entering the "application" markets and its presence did

not have any competitive impact in those markets. (FOF 486, 580, 360, 723, 780-83).

Specifically, with respect to SLI, Motive and UPS, evidence shows that, although those

markets were substantially concentrated, Microporous did not have the characteristics, capabilities

r

and economic incentive to render it a perceived potential de novo entrant in any of the three markets.

(FOF 1221-23, 1366). Furthermore, there is no proof that Microporous' premerger presence on the

fringe of those markets tempered oligopolistic behavior on the par of existing paricipants in those

I

i

markets. (FOF 1273, 1366).
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The Court in Marine Bancorp also applied the actual potential competition theory and noted

two requirements, in addition to those identified for the perceived potential competition theory: (1)

"that in fact NBC has available feasible means for entering the Spokane market other by acquiring

WTB; and (2) that those means offer a substantial likelihood of ultimately producing de-

concentration of that market or other significant pro-competitive effects." 418 U.S. at 633. The

Court found that this second requirement was not met because legal restrictions would have

.1 prevented expansion from an initial toehold acquisition. 418 U.S. at 636-37.

As for the first prong, "clear proof' that the firm would have entered the market is required.

In re B.AT. Industries, 104 F.T.C. 852, 926-28 (1984). In B.A.T. Industries, the FTC found that

subjective evidence, e.g., capital expenditure plans and internal management studies, were the "best

evidence" that the firm would have entered but it also relied on objective evidence, e.g., capabilities,

interests and incentives to enter. 104 F.T.C. at 922, 926-28. Complaint Counsel have not met their

burden with respect to this proof as it relates to Microporous' presence in these markets. (FOF 360,

385,391,409, 723, 1222).

I

I-

I

I.

Testimony and documents presented at trial show that at the time of the acquisition there was

no proof, let alone "clear proof," that Microporous had a feasible means for entering the SLI and

UPS markets. (FOF 360, 385, 391, 409, 723, 1222). Capital expenditure plans for expanding

production in the United States had been halted almost a year before the acquisition, and there was

no valid evidence that the LENO project that would allegedly allow Microporous to enter the "UPS"

market was moving forward, or was even feasible from a technological standpoint. (FOF 360, 385,

391,409, 723, 1222). Furthermore, there is no evidence that, even if Microporous had built a new

line in North America for the production of SLI separators, it would have had a substantial

likelihood of ultimately producing de-concentration of that market or other significant
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pro competitive effects - paricularly in light of (

I
.¡

1 (FOF 1112-13, 1331).

Complaint Counsel have failed to support any claim that Microporous was a viable potential

entrant into segments of the battery separator industry other than deep cycle.

I V. RESPONDENT HAS REBUTTED ANY PRIMA FACIE CASE MADE BY
COMPLAINT COUNSEL

A. RESPONDENT HAS SHOWN THAT ACTUAL ENTRY INTO THE RELEVANT
MARKET WOULD BE TIMEL Y, LIKELY AND SUFFICIENT

1. ACTUAL ENTRY INTO THE RELEVANT MARKET HAS OCCURRED
AND ENTRY BARRIERS ARE LOW.

The Merger Guidelines provide that "(a) merger is not likely to create or enhance market

power or to facilitate its exercise, if entry into the market is so easy that market participants, after the

merger, either collectively or unilaterally could not profitably maintain a price increase above

premerger levels. Such entry likely wil deter an anticompetitive merger in its incipiency, or deter or

counteract the competitive effects of concern." Sec. 3.0. "In the absence of significant (entry)

i I bariers, a company probably cannot maintain supracompetitive prices for any length of time."

Baker Hughes, 908 F.2d at 987. The Guidelines further provide that if entry wil be "timely, likely

and sufficient in its magnitude," then "the merger raises no antitrust concern and ordinarily requires

no further analysis." Id.

Entry may be shown by any one of the following circumstances: (1) that there has been or is

threatened to be actual entry by certain firms; (2) that bariers to entry into the paricular industry are

low; (3) that expansion by previously existing firms either has occurred or is likely to occur; and (4)

that the mere threat of entry may operate to foster competitive conditions in a market. Commentary

on the Horizontal Merger Guidelines at 37; Baker Hughes, 908, F.2d at 987-89; United States v.

Syufy Enter., 903, F.2d 659 (9th Cir. 1990); Waste Management, 743 F.2d at 981-84; United States

v. Calmar. Inc. 612, F.Supp 1298 (D.N.J. 1985). With each of these forms of entry, the question is
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whether entry would be sufficient to offset any anticompetitive effects in the market, i.e., whether

entry would defeat any supracompetitive prices and whether the existence of such supracompetitive

prices might eliminate or reduce the entry barriers "that existed during competitive conditions."

Cargil. Inc. v. Monfort of Colorado. Inc., 479 u.s. 104, 119 n.15 (1986).

a. Entry Barriers Are Low

Low bariers to entry have been found in many merger cases, e.g., Baker Hughes, 908 F.2d

981; Waste Management, 743 F.3d 976; United States v. Gilette Co., 828 F. Supp. 78 (D.D.C.

1993); Syufy Enterprises, 712 F. Supp. 1386. Barriers are measured by whether entry would be

timely, likely and sufficient to offset any competitive harm. To be sufficient entry must offset the

competition potentially lost. To be timely it must occur within two years, and to be likely it must be

profitable. Guidelines §§ 3.2-3.3.

In this case, since barriers to entry are low, Daramic has no market power. (PX2110-033

("low barriers to entry in () SLI... ")). In the absence of significant ( entry) bariers, a company

probably cannot maintain supracompetitive pricing for any length of time." Baker Hughes. 908 F.2d

at 987.

Here, ( 1 Dararc and Microporous have all developed and set up new production

lines in 18 months or less. ( 1; RX00147 at 001; RX01314 atOOl; RX01045 at

001; Gaugl, Tr.4543, FOF 1061-1088). The equipment and technology needed to set up a new PE

line is not proprietary and is generally known and available in the industry. (Gaugl Tr. 4545-46,

4547-48; lQ The facts show that required testing can be done concurrently with building a new

facility, and within the applicable two year time frame. (RX01045 at 001; FOF 1061-62, 1070-75).

Further, there was ample evidence at trial that testing is largely customer dependent. (FOF1077).

Thus, if a customer wants and needs a separator qualified within a short period, it is clear from the
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testimony and documents that such qualification is easily accomplished. (FOF1077-80, 1082-87;

RXOOI15).

New entry is also likely. First, there was abundant evidence that Asian manufacturers are

aggressive competitors who are already competing around the world. (FOFll06-07, 1109).

Although there was evidence suggesting that there may be certain hurdles to Chinese competitors

exporting product to North American, additional testimony showed not only that such hurdles can be

overcome, but that they have not prevented Chinese manufacturers from exporting their materiaL.

(FOF 1109- 10). Evidence supports the fact that it would be profitable for a supplier to export

product from Thailand to North America, even with additional shipping costs, because of low labor

rates. (Thuet, Tr. 4357-58, in camera; Thuet Dep., p. 80-83.)

Sufficiency need only be measured by whether a new entrant of Microporous' scale could

replace the competitive effects of concern - in other words entry must only replace one small PE line

in the FTC's North American relevant market. In the Matter of B.F. Goodrich Co., 110 F.T.C. 207,

345 (1988); FOP 1250-51). Furthermore, since the evidence at trial showed that f

I-

I.

i.

1 into the North American market to replace

Microporous' impact. (FOF 425). Thus, to prove sufficient entry to offset any lost competition,

Respondent need only show that a new entrant could infuse this amount of production into North

America. Guidelines § 3.4.

b. Actual entry has occurred or is likely

Entry need not be de novo in order to counteract anticompetitive effects. Thus, a current

Asian PE supplier could enter the FTC's North American market and it would only need to build one

PE line to sufficiently replace the competitive effects allegedly lost in North America by the

acquisition. (FOP 1250-51). This could be done in 16-18 months, and, as several of the Asian

PPAB 1585952v1



- 32-

suppliers already have product qualified at US battery manufacturers plants, qualification could be

accomplished well within the two year time frame. (FOF 1074-75, 1029,993,989).

Testimony and documents show that several Asian separator manufacturers are considered to

I

I

be equal to their North American counterpars in tefIS of quality, technology and capability. (FOF

977-1052). Many Asian products have been globally approved and have already been qualified by

North American battery makers. (FOF 1074-75, 1029, 993, 989). The facts ilustrate that

.1
Microporous had an infinitesimal "competitive presence" in PE separators in North America with

only ( 1 (RX01120, in camera). The loss of such a minor

presence can easily be replaced by the entry of anyone of a number of Asian firms. (RXOI 120; FOF

1105-1111).

c. Expansion by previously existing firms either has occurred or is likely
to occur

Expansion by pre-existing firms is considered "entry" as established in Baker Hughes where

the court noted that two companies had entered the market and were "poised for future expansion."

908 F.3d at 988-89. The Merger Guidelines also refer to "repositioning" by existing firms as a form

i I of entry, i.e., where "rival sellers likely would replace any localized competition lost through the
I i

merger by repositioning their product lines." Sec. 2.212.

The special case of potential expansion and/or repositioning ( 1 is crucial here.

(

I

I

1 (FOP 1112-1113, 932, 938, 934, 943-45, 969, 947). Section 2.212 of the

Guidelines provides that "(a) merger is not likely to lead to unilateral elevation of prices of

differentiated products if, in response to such an effect, rival sellers likely would replace any

localized competition lost through the merger by repositioning their product lines." Id. This is

directly on point here. (
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1 (FOF 1112-1113, 932, 943-45, 969, 947). Certainly, its ability and capacity are

sufficient to curtail any possible anticompetitive effects of the merger given Microporous' minute

presence in any competitive market in North America. (FOF 943-45). Given these factors, "the

.j merger is not likely to lead to a unilateral elevation of prices." Guidelines § 2.212.

The Guidelines also note that "where it is costly for buyers to evaluate product quality,

buyers who consider purchasing from both merging paries may limit the total number of sellers they

consider. (Guidelines §2.212). If either of the merging firms would be replaced in such buyers'

j

I

I

consideration by an equally competitive seller not formerly considered, then the merger is not likely

to lead to a unilateral elevation of prices." Id. Baker Hughes also took note of threatened entry,

saying that "a number of firms competing in Canada and other countries had not penetrated the U.S.

market, but could be expected to do so if (the acquisition led to higher prices)." 908 F.2d at 988-89.

These situations mirror the circumstances ilustrated at trial in this matter. Not only was there

testimony from a number of (

!

I !
I. : 1 (FOF 598-99,501,680-709).

I ;
Importantly in this case, entry sponsored by large customers also counts in the Court's

assessment of Respondent's rebuttal case. "(L)arge, sophisticated buyers can counteract potentially

anti competitive post-merger behavior by encouraging entry. A 'power buyer' may subsidize new

entry or incumbent expansion in order to increase market output or lessen the likelihood of seller

coordination. The power buyer itself may become a seller via vertical integration with an existing

producer." ABA, Mergers and acquisitions: Understanding the Antitrust Issues at 196 n.27 (3d ed.

2008) (hereinafter, "ABA, Mergers and acquisitions").

I
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Given the size and strength of the buyers in this industry, it easily lends itself to "sponsored

entry. If (

1. (RX00239; McDonald Dep., p. 34-36; Gilchrist Dep., p. 100-21;

FOF 480, 491).

Complaint Counsel were also unable to put forth any evidence showing that there are

.1

I

I

intellectual property impediments to entry with a PE/rubber product. Testimony and documents

,

show unequivocally that several other additives for PE separators for antimony suppression exist,

and that another competitor ( 1 could produce a PE/rubber deep-cycle separator easily

with a small capital cost in approximately six-months or less. (RX00676; PX2174; FOF 1078,

1092,-93). In fact, there was evidence that 1

1 (FOF 809,

1235, 962). (

1 excess capacity, there was adequate evidence that other separator manufacturers
i I

can, and wil, invest the capital and time to produce these separators for the low-end deep-cycle

products in order to fil idle lines. (RX01120; RX00061, in camera (

)).

B. RESPONDENT HAS SHOWN THAT SOPHISTICATED CUSTOMERS IN THE
BATTERY SEPARATOR INDUSTRY HAVE PROMOTED ENTRY AND
OTHERWISE HAVE THE ABILITY TO PREVENT ANTICOMPETITIVE
EFFCTS.

As was pointed out above, a "'power buyer'" may subsidize new entry or incumbent

expansion in order to increase market output or lessen the likelihood of seller coordination." ABA,

Mergers and Acquisitions at 196 n.27. The facts adduced at trial show that (
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