



























































































































































































































































rather to whether that conduct constitutes an unreasonable restraint of trade, it is addressed in

Section IIL.E below.

E. Restraint of Trade

Complaint Counsel alleges that the Board’s campaign to exclude non-dentist teeth
whitening providers from offering teeth whitening services constitutes an unreasonable
restraint of trade. CCRB at 6. Complaint Counsel charges that the “methods of exclusion
employed by the Board include issuing cease and desist orders to non-dentist providers;
issuing cease and desist orders to manufacturers of products and equipment used by non-
dentist providers; dissuading mall owners from leasing to non-dentist providers; and enlisting

the Cosmetology Board also to threaten non-dentist providers.” CCB at 70.

The Dental Practice Act provides that certain activities, including “remov{ing] stains,
accretions or deposits from human teeth,” constitute the practice of dentistry, and must be
performed or supervised by a licensed dentist. N.C. Gen. Stat. § 90-29(b); F. 41-42.
Respondent asserts that the Dental Practice Act limits the offering and provision of stain
removal services to licensed dentists and authorizes the Board to take action to enforce this
limitation. RB at 3. Because it is enforcing the Dental Practice Act, Respondent argues, the
Board’s actions against non-dentist teeth whitening service providers cannot properly be

deemed an “unreasonable” restraint of trade. RB at 3.

The Commission has decided in this case that the Board, although an agency of the
State, is not entitled to state action immunity for its alleged anticompetitive conduct. State
Action Opinion, 2011 WL 549449, at *1. The Commission reasoned: “[T]he Board has
presented no evidence to suggest that its decision to classify teeth whitening as the practice of
dentistry and to enforce this decision with cease and desist orders was subject to any state
supervision, let alone sufficient supervision to convert the Board’s conduct into the conduct of
the state of North Carolina.” State Action Opinion, 2011 WL 549449, at *17. Respondent’s
contention, summarized above, that its conduct cannot be deemed an antitrust violation
because it acted as a state agency enforcing state law, is logically indistinguishable from its
argument to the Commission that, as a state agency enforcing state law, the Board is immune

from antitrust liability. See, e.g., Answer, pp. 8-17; Respondent’s Motion to Dismiss, Nov. 3,
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2010. Accordingly, the Commission’s decision that the Board’s actions are not protected
from antitrust liability based on the state action doctrine effectively precludes the
Administrative Law Judge from considering that issue, and forecloses Respondent from
defending its conduct on the ground that the Board is a state agency enforcing state law.
Similarly, the Commission’s holding that the Board’s conduct is not immunized as state
action renders immaterial whether or not non-dentist teeth whitening services constitute a
violation of the Dental Practice Act. Thus, whether non-dentist teeth whitening constitutes
the “remov[al of] stains, accretions or deposits from human teeth,” and, thereby, constitutes

the ill.egal unlicensed practice of dentistry, need not and will not be addressed.

With that background, the analysis turns to whether the concerted actions of the Board
constitute an unreasonable restraint of trade. The legal framework for such analysis is set

forth below.

1. Legal framework

In analyzing whether an agreement unreasonably restrains trade, the Supreme Court
has explained that “a restraint may be adjudged unreasonable either because it fits within a
class of restraints that has been held to be ‘per se’ unréasonable, or because it violates what
has come to be known as the ‘Rule of Reason.’” Indiana Federation, 476 U.S. at 457-58;
Realcomp, 635 F.3d at 825. Complaint Counsel does not contend that the challenged conduct
of the Board is unreasonable per se.' Accordingly, the challenged conduct is analyzed

pursuant to a rule of reason inquiry.

" The conventional rule of reason approach requires courts to engage in a thorough
analysis of the relevant market and the effects of the restraint in that market. Realcomp, 635
F.3d at 825 (citing Indiana Federation, 476 U.S. at 461). As the court in Realcomp

explained:

A full rule-of-reason inquiry “may extend to a ‘plenary market examination,””
Continental Airlines, Inc. v. United Airlines, Inc., 277 F.3d 499, 509 (4th Cir.
2002) (quoting Cal. Dental Ass’'n, 526 U.S. at 779), which may include the
analysis of “‘the facts peculiar to the business, the history of the restraint, and
the reasons why it was imposed,” id. (quoting Nat 'l Soc’y of Prof’l Eng'rs v.
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United States, 435 U.S. 679 (1978)), “as well as the availability of reasonable,

less restrictive alternatives,” id.
Realcomp, 635 F.3d at 825. If the challenged restraint is shown to have actual
anticompetitive effects, then the burden shifts to the proponent of the chaﬂenged restraint to
provide procompetitive justifications for it. /d. In addition, “[m]arket power and the
anticompetitive nature of the restraint are sufficient to show the potential for anticompetitive
effects under a rule-of-reason analysis, and once this showing has been made, [the proponent
of the policies] must offer procompetitive justifications.” Id. at 827. However, proof of
actual detrimental effects can obviate the need for an inquiry into market power, which is but
a “surrogate for detrimental effects.” Indiana Federation, 476 U.S. at 460-61, quoting 7 P.
Areeda, Antitrust Law P1511, at 429 (1986).

A “quick look,” or abbreviated rule of reason analysis applies to those arrangements
that “an observer with even a rudimentary understanding of economics could conclude . . .
would have an anticompetitive effect on customers and markets.” Cal. Dental Ass’n, 526
U.S. at 770. In such cases, the nature of the restraint is such that the likelihood of
anticompetitive effects “can easily be ascertained,” or is “comparably obvious” and no
elaborate or detailed market analysis is necessary. See id. at 769-71. If the nature of the
restraint is deemed facially anticompetitive pursuant to this “quick-look,” “the proponent of
the restraint must provide ‘some competitive justification’ for it, ‘even in the absence- ofa
detailed market analysis’ showing market power or market effects.” Realcomp, 635 F.3d at

825 (quoting Cal. Dental Ass’n, 526 U.S. at 769-71).

The Commission has held that an abbreviated rule of reason analysis is appropriate in
cases where “the conduct at issue is inherently suspect owing to its likely tendéncy to
suppress competition. Such conduct ordinarily encompasses behavior that past judicial
experience and current economic learning have shown to warrant summary condemnation. If
the plaintiff makes such an initial showing, and the defendant makes no effort to advance any
competitive justification for its practices, then the case is at an end and the practices are
condemned.” In re Polygram Holding, Inc., 136 F.T.C. 310, 344-45 (2003), aff’d Polygram
Holding, Inc. v. FTC, 416 F.3d 29 (D.C. Cir. 2005). Accord In re North Texas Specialty
Physicians, 140 F.T.C. at 733-36; In re Realcomp II Ltd., No. 9320, 2009 FTC LEXIS 250, at
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*52-55 (Oct. 30, 2009). The Commission’s “inherently susf;ect” framework is essentially a
“‘quick-look’ rule-of-reason analysis.” North Texas Specialty Physicians, 528 F.3d at 360-
61; see also Polygram, 416 F.3d at 36-37 (“Although the Commission uses the term
‘inherently suspect’ to describe those restraints that judicial experience and economic learning
have shown to be likely to harm consumers, . . . the rebuttable presumption of illegality arises
. .. from the close family resemblance between the suspect practice and another practice that

already stands convicted in the court of consumer welfare.”).

While there are varying modes of inquiry, the ultimate test of legality “‘is whether the
restraint imposed is such as merely regulates and perhaps thereby promotes competition or
whether it is such as may suppress or even destroy competition.”” Polygram, 136 F.T.C. at
327 n.14, quoting Chicago Board of Trade v. United States, 246 U.S. 231, 238 (1918). As the

court explained in Realcomp:

Despite these different methods, “no categorical line” separates those
“restraints that give rise to an intuitively obvious inference of anticompetitive
effect and those that call for more detailed treatment.” Cal. Dental Ass’n, 526
U.S. at 780-81. Rather, the Supreme Court has emphasized that “whether the
ultimate finding is the product of a presumption or actual market analysis, the
essential inquiry remains the same -- whether or not the challenged restraint
enhances competition.” Id. at 779-80 (quoting NCAA v. Bd. of Regents of
Univ. of Okla., 468 U.S. 85, 104 (1984)). Accordingly, the Court has moved
“away from . . . reliance upon fixed categories and toward a continuum,”
Polygram Holding, Inc. v. FTC, 416 F.3d 29, 35 (D.C. Cir. 2005), within
which “the extent of the inquiry is tailored to the suspect conduct in each
particular case,” id. at 34; see also 7 Phillip E. Areeda & Herbert Hovenkamp,
Antitrust Law 91507 (3d ed. 2010) . . . (“[T]he quality of proof required
should vary with the circumstances.”). Therefore, we must make “an enquiry
meet for the case, looking to the circumstances, details, and logic of a
restraint.” Cal. Dental Ass'n, 526 U.S. at 781.

635 F.3d at 826.

Applying a rule of reason analysis, the challenged conduct of the Board constitutes
concerted action which, absent a valid procompetitive justification, unreasonably restrains
trade. As fully explained in detail below, the evidence shows that the challenged conduct is,
by its nature, anticompetitive. (Section III.E.2.a). The evidence further shows that

Respondent has market power. (Section IILE.2.b). The evidence additionally shows that the
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challenged conduct has had actual anticompetitive effects. (Section III.E.3). Respondent’s

asserted procompetitive justifications and defenses are analyzed in Section IILF.

2. Potential adverse effects
a. Anticompetitive nature

The challenged conduct has been addressed in a summary fashion above, in the
context of showing that the actions of Respondent constituted concerted action. Additional
details of this course of conduct are described here in order to assess the anticompetitive
nature of Respondent’s conduct. “[TThe facts peculiar to the business, the history of the
restraint, and the reasons why it was imposed,” National Soc’y of Professional Engineers, 435
U.S. at 692, are reviewed first, however, to put the anticompetitive nature of the challenged

conduct in context.

(@) Context for the challenged conduct
A. Teeth whitening popularity

Teeth whitening or bleaching has become one of the most popular esthetic dental
treatménts over the past two decades. See F. 102-03. In 2004, the American Academy of
Cosmetic Dentistry reported that teeth whitening services had increased more than 300%
since 1996. F. 102. A 2008 national Gallup Poll reported that over 80% of dentists

nationwide engage in the practice of teeth whitening. F. 103.

Realizing the popularity of teeth whitening, non-denists began offering teeth
whitening services to consumers in salons, spas, or kiosks at malls, in North Carolina in
approximately 2003 or 2004. F. 137. Non-dentist providers of teeth whitening services have
advertised that: they are comparable to dentists in terms of time and convenience; they can
whiten teeth in one hour or less; and they charge lower prices than dentists for their services.
F. 164.-68. And indeed, the evidence shows that these services are a less costly alternative to
going to a dentist to have one’s teeth whitened quickly and efficiently. F. 148. Whereas
dentist provided teeth whitening services commonly cost around $400 to $500, non-dentist
provided teeth whitening services commonly cost between $75 and $150. F. 117, 147; see

also F. 150. For consumers who want their teeth whitened quickly, teeth whitening services
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provided at salons, spas or kiosks at malls are the only reasonable substitute for teeth

whitening services provided by dentists. F. 151-53.

‘B. Dentists’ responses to non-dentist
provided teeth whitening services
Dentists became aware that individuals who sought quick and inexpensive teeth

whitening services saw salons, spas or mall kiosks as an alternative to going to the dentist.
F. 157; see also F. 194-206. For example, Board member Dr. Burnham discussed with other
Board members that individuals may choose to go to a kiosk teeth whitener rather than to a
dentist to get their teeth whitened, and Board member Dr. Hardesty acknowledged that a non-
dentist teeth whitener operating within two miles of a dentist could affect the volume of teeth

whitening services provided by the dentist. F. 159-61.

In or around 2003, the Board received its first complaints about non-dentists providing
teeth whitening services. F. 194. Between August and September 2, 2004, four North
Carolina dentists complained to the Board about Edie’s Salon Panache. The complaints noted
that the salon advertised that it was the second “salon in North Carolina to offer teeth
whitening” and that it offered a price of $149, which was lower than the amount dentists
charge. F. 196. On September 11, 2006, another dentist faxed the Board a complaint noting
that “increasingly large number[s] of spas in the Hickory area are offering their clients dental

bleaching.” F. 197.

At least 47 individual dentists filed complaints with the Board about non-dentist teeth
whitening operations. F. 229. At least 29 non-dentist teeth whitening providers were sent
cease and desist letters by the Board in instances where a North Carolina dentist had filed a
complaint with the Board. F. 230. With one exception, dentists’ complaints to the Board
about non-dentist teeth whitening do not state that any individual had been harmed by the
_ procedure. F.231. The Board admits that “only three investigations it opened included a
report of harm or inju;y to an individual.” F. 228. Two of these investigations stem from
consumer complaints and one stems from a dentist on behalf of his patient. F. 228; see also

RFF 100-237 (listing by case name 28 investigations the Board has taken in response to
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complaints and including in these proposed findings only three investigations based on

complaints claiming harm from teeth whitening services by non-dentists).

Many of the dentists’ complaints to the Board about non-dentist teeth whitening
referenced the price being charged by, or attached advertisements showing the prices charged
by, non-dentist teeth whitening service providers. F. 232. See also F. 196, 200, 202.
Moreover, many of the dentists who filed complaints or inquiries that led to the Board
investigations of non-dentist teeth whitening service providers derived income from the
provision of teeth whitening services in recent years. F.233. Some dentists in North Carolina
earned thousands of dollars annually in revenue from the provision of teeth whitening
procedures during the period of 2005 until August of 2010. F. 104, 233. Furthermore, many
of the Board members provide teeth whitening services through their private practices and

derive income from it. F. 9-11.

C. Summary of context

The evidence shows that non-dentists began to offer teeth whitening services at mall
kiosks, salons and spas in approximately 2003 and, thus, recently entered the market for teeth
whitening services. The evidence further shows that the overwhelming number of complaints
to the Board from dentists reference the price charged by non-dentists, rather than the harm

caused by this procedure.

In addition, the evidence shows that dentists and some Board members had an
economiic interest in preventing non-dentists from offering teeth whitening services. The
expert testimony, from both Complaint Counsel’s and Respondent’s experts, confirms that
Board members have a significant, n_ontrivial financial intefest in the business of their

profession, including teeth whitening. F. 12.

As stated in Realcomp by the Commission: “The circumstances surrounding the
establishment of the policies, and Realcomp’s evident aim of retarding the emergence of a
new business model, underscore the exclusionary impact of those policies.” 2009 FTC
LEXIS 250, at *64. Here too, the circumstances of non-dentists recently entering the teeth

whitening services market, and the Board’s evident aim to prevent non-dentists from offering
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teeth whitening services (discussed below) underscore the exclusionary impact of the

challenged conduct. It is from this backdrop that the challenged conduct is assessed below.

(ii) The challenged conduct

The evidence shows that Respondent engaged in a concerted effort to exclude non-
dentists from the market for teeth whitening services and to deter potential providers of teeth
whitening services from entering the market. Respondent pursued its objective through the
following course of conduct: (a) sending letters to non-dentist teeth whitening providers,
ordering them to cease and desist from offering teeth whitening services; (b) sending letters to
manufacturers of products and equipment used by non-dentist providers, and other potential
entrants, either ordering them to cease and desist from assisting clients offering teeth
whitening services, or otherwise attempting to dissuade them from participating in the teeth
whitening services market; (c¢) sending letters to owners or operators of malls to dissuade
them from leasing to non-dentist providers of teeth whitening services; and (d) eliciting the
help of the North Carolina Board of Cosmetic Art Examiners (“Cosmetology Board™) to

dissuade its licensees from providing teeth whitening services.

A. Letters to non-dentist providers

The Board has sent at least 47 cease and desist letters to non-dental teeth whitening
providers and manufacturers since it began the practice in 2006. F. 218. These 47 cease and
desist letters were sent on the letterhead of the North Carolina State Board of Dental
Examiners. F. 219. At least 40 of the cease and desist letters sent to non-dentist teeth
whiteners contain bold, capitalized headings that state: “NOTICE AND ORDER TO CEASE
AND DESIST” or “NOTICE TO CEASE AND DESIST” or a heading that states: “CEASE
AND DESIST NOTICE.” F. 220. The text of the majority (39 of 47) of these letters states:

You are hereby ordered to CEASE AND DESIST any and all activity
constituting the practice of dentistry or dental hygiene as defined by North
Carolina General Statutes § 90-29 and § 90-233 and the Dental Board Rules
promulgated thereunder.

Specifically, G.S. 90-29(b) states that . . N person shall be deemed to be
practicing dentistry in this State who does, undertakes or attempts to do, or
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claims the ability to do any one or more of the following acts or things which,
for the purposes of this Article, constitute the practice of dentistry:”

“(2) Removes stains, accretions or deposits from the human teeth;”
“(7) Takes or makes an impression of the human teeth, gums or jdws:”

“(10) Performs or engages in any of the clinical practices included in the
curricula of recognized dental schools or colleges.”

F.221.

The Board’s objective in sending the cease and desist letters was to order the
recipients to stop providing teeth whitening services. See F. 234-45. This is borne out by
testimony of Board members and staff and by contemporaneous Board documents. /d. For
example, Dr. Allen testified that through a cease and desist letter, the “[BJoard [is] saying that
you not only are ordered but you have the responsibility to comply with this order.” F. 235.
Mr. White, the Board’s Chief Operating Officer, testified that through a cease and desist letter
“the Board is ordering [the recipient] either to stop whatever that activity is or to demonstrate

why what they’re doing is not a violation of the Act.” F. 238.

Contemporaneous e-mails, letters, and reports drafted by Board members and Board
staff confirm that while the documents sent to non-dentist teeth whitening service providers
are sometimes referred to as “letters,” they are also referred to by Board members and staff as
“Cease and Desist Orders.” F. 240. For example, on November 26, 2007, Board Investigatdr
Dempsey wrote in an e-mail to Dr. Owens, Terry Friddle, Carolin Bakewell, Bobby White
and Casie Smith Goode, thaf he “was able to serve the Cease and Desist Order to Ms. Heather
York” of Celebrity Smiles. F.241. The next day, on November 27, 2007, Ms. Bakewell,
Board counsel, wrote in an e-mail that the Board “has recently issued Cease and Desist Orders
to an out of state company that has been providing bleaching services in a number of malls in
the state.” F.241. On February 20, 2008, Mr. White wrote in an e-mail in response to a
dentist’s complaint, “We’ve sent out numerous Cease and Desist Orders throughout the state.”

F. 244
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B. Letters to manufacturers and potential
entrants

Two of the 47 cease and desist letters discussed above were sent to teeth whitening
product manufacturers. F. 262. On December 4, 2007, the Board issued a “Notice to Cease
and Desist” to WhiteScience, advising it that assisting clients to accelerate the teeth whitening
process with an LED light constitutes the unauthorized practice of dentistry, which is a
misdemeanor. F.265. The Board further directed WhiteScience to “cease its activities unless
they are performed or supervised by a properly licensed North Carolina dentist.” F. 265. On
October 7, 2008, the Board issued a “Notice and Order to Cease and Desist,” to Florida
WhiteSmile, stating it was “investigating a report that you are engaged in the unlicensed
practice of dentistry. Practicing dentistry without a license in North Carolina is a crime. . . .
You are hereby ordered to CEASE AND DESIST any and all activity constituting the practice
of dentistry . . .” F. 274. In addition, on February 13, 2007, Ms. Bakewell wrote Enhanced
Light Technologies, stating that it had come to the attention of the Board that representatives
of the firm “have sold and/or attempted to sell teeth whitening systems to non-dental
professionals in North Carolina, such as spa and salon owners” and advising that
“[i]ndividuals who use your products to provide teeth whitening services to the public may be
engaging in the unauthorized practice of dentistry, which is a misdemeanor.” F.280. The
letter further directed that Enhanced Light Technologies should “accurately inform current
and potential customers of the limitations on the provision of teeth whitening services in

North Carolina.” F. 280.

Moreover, the Board took action to dissuade potential non-dentist providers of teeth
whitening services from entering the teeth whitening services market. In an e-mail dated
January 17, 2008, Board counsel Carolin Bakewell informed a non-dentist teeth whitener — in
response to the teeth whitener’s inquiries into the legality of teeth whitening in North Carolina
— that the Dental Practice Act defines the practice of dentistry to include the “removal of
stains and accretions.” F.284. Ms. Bakewell informed the inquiring teeth whitener that his
or her whitening business, which provides customers with a personal tray with a whitening
solution and use of a whitening light, violated the statute because it was designed to remove

stains from human teeth. F. 284. Ms. Bakewell further told the inquiring feeth whitener that
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the statute is not limited to situations where the non-dentist touches the customer’s mouth.

F. 284. In another instance, on February 12, 2008, Carolin Bakewell responded to an e-mail
from Craig Francis inquiring about what he needed to do in order to lawfully operate a mall
whitening kiosk. F.285. Ms. Bakewell informed Mr. Francis that he “may not operate a
whitening kiosk except under the direct supervision of a licensed North Carolina dentist. The
prohibition remains the same even if the customer inserts the whitening tray themselves.”

F. 285.

C. Letters to owners and operators of malls

On November 21, 2007, the Board sent 11 nearly identical letters to third parties,
including mall management and out-of-state mall property management companies. F. 288.

These letters stated:

The N.C. State Board of Dental Examiners is the agency created by the North
Carolina legislature to enforce the dental laws in this state. The Dental Board
has learned that an out of state company has leased kiosks in a number of
shopping malls in North Carolina for the purpose of offering tooth whitening
services to the public.

North Carolina law specifically provides that the removal of stains from human
teeth constitutes the practice of dentistry. See N.C. Gen. Stat. 90-29(b)(2), a
copy of which is enclosed. The unauthorized practice of dentistry is a
misdemeanor. See N.C. Gen. Stat. 90-40, a copy of which is also enclosed.

It is our information that the teeth whitening services offered at these kiosks
are not supervised by a licensed North Carolina dentist. Consequently, this
activity is illegal.

The Dental Board would be most grateful if your company would assist us in
ensuring that the property owned or managed by your company is not being
used for improper activity that could create a risk to the public health and
safety.
F. 288. As noted in Section I11.D.2, the Board members unanimously approved sending the
November 21, 2007 letters to mall operators. F. 289. The objective of the November 21,

2007 letter sent by the Board to mall operators was to induce the malls to refuse to rent space

to non-dentist teeth whitening service providers. F. 290-93.

91



D. Notice to Cosmetology Board

Many of the complaints about non-dentist teeth whitening service providers were
against salons and spas regulated by the North Carolina Board of Cosmetic Art Examiners.
F. 314. Dr. Hardesty believed that because many of the non-dentist teeth whitening service
providers were licensees of the Cosmetology Board, it was logical that the Cosmetology
Board might be willing to assist the Board in its efforts regarding non-dentist teeth whitening

services. F.315.

In February 2007, the Board provided the Cosmetology Board with a notice that
stated:

Cosmetologists should be aware that any device or process that “removes
stains, accretions or deposits from the human teeth” constitutes the practice of
dentistry as defined by North Carolina General Statutes 90-29(b)(2). Taking
impressions for bleaching trays also constitutes the practice of dentistry as
defined by North Carolina General Statutes 90-29(b)(7).

Only a licensed dentist or dental hygienist acting under the supervision of a

licensed dentist may provide these services. The unlicensed practice of

dentistry in our state is a misdemeanor.
F. 320. Shortly thereafier, the Cosmetology Board posted the Dental Board’s notice on the
Cosmetology Board’s website. F. 322. The Board’s objective in providing that notice was to

encourage the Cosmetology Board’s licensees to cease providing teeth-whitening services.

F. 323.

(iii) Tendency to harm competition

As summarized above, the evidence shows that the nature of the challenged conduct
was to prevent non-dentists from offering teeth whitening services and thereby to exclude
these competitors from the market. Agreements to exclude competitors from the market have
long been held to violate antitrust laws. In Fashion Originators’ Guild v. FTC, 312 U.S. 457
(1941), a combination of manufacturers of women’s garments and manufacturers of textiles
used in their making who claimed that the designs of their products, though not protected by
patent or copyright, were original and distinctive, took actions aimed at preventing

manufacturers who copied their designs from selling garments. The Supreme Court found
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that “the aim of petitioners’ combination was the intentional destruction of one type of
manufacturer and sale which competed with Guild members. The purpose and object of this
combination, its potential power, its tendency to monopoly, the coercion it could and did
practice upon a rival method of competition, all brought it within the policy of the prohibition
declared by the Sherman and Clayton Acts.” Fashion Originators’ Guild, 312 U.S. at 467-68.
In the instant case as well, the aim of the Board was to eliminate non-dentist.teeth whitening
service providers that competed with Board dentist members and the Board’s constituents,
and, therefore, the Board’s conduct is well within the policy of the prohibition declared by the

Sherman Act.

The Supreme Court in Fashion Originators’ Guild further stated, “even if copying
were an acknowledged tort under the law of every state, that situation would not justify
petitioners in combining together to regulate and restrain interstate commerce in violation of
federal law.” 312 U.S. at 468. Similarly here, even if teeth whitening is the unauthorized
practice of dentistry, that does not justify Respondent’s concerted action to restrain commerce
if, as the Commission has decided in this case, the Board’s actions are not protected by state

action immunity.

Other Supreme Court cases confirm the serious competitive harm from agreements to
exclude competitors. E.g., Radiant Burners, Inc. v. Peoples Gas Light & Coke Co., 364 U.S.
656, 658, 660 (1961) (concerted refusal by a trade association to provide certification with
result that plaintiff was “effectively excluded from the market,” “clearly has, by its ‘nature’
and ‘character,” a ‘monopolistic tendency,’” and hence was per se unlawful); Allied Tube &
Conduit Corp. v. Indian Head, 486 U.S. 492, 496, 500, 501 n.5 (1988) (where association of
manufacturers of building materials that developed a model code for electrical wiring systems
“collectively agreed to exclude respondent’s product” from the code, Supreme Court
recognized the “serious potential for anticompetitive harm” of industry standard setting,

(113

including that “‘it might deprive some consumers of a desired product . . . [or] exclude rival

producers.’”) (quoting 7 P. Areeda, Antitrust Law 9 1503, p. 373 (1986)).

The anticompetitive nature of concerted action to exclude rivals from the market was

recently addressed in the Sixth Circuit’s opinion in Realcomp. There, the evidence showed
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that the respondent, an association of full service real estate brokers, implemented policies
that significantly curtailed the ability of limited-service brokers to access websites controlled
by the association and utilized by consumers looking to purchase real estate. Realcomp, 635
F.3d at 830. The court of appeals held that this evidence revealed “‘a concerted refusal to
deal with [limited-service brokers] on substantially equal terms’ and establishe[d] that the
[challenged practice was] likely to protect its [members] from competitive pricing pressure.”
Id. (quoting Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co., 472
U.S. 284, 295 n.6 (1985)). The Sixth Circuit then stated, “[c]Jombining these findings with
Realcomp’s substantial market power, the Commission reasonably concluded that

Realcomp’s website policy is likely to be anticompetitive.” Id. at 830.

The evidence in this case, summarized above, also shows that the stated objective of
the Board — to stop unlicensed persons from providing teeth whitening services — had the
tendency to prevent consumers from getting a particular service they desire: teeth whitening
in a quick, one-time session. The Supreme Court, in Indiana Federation held, “[a]bsent some
countervailing procompetitive virtue . . . an agreement limiting consumer choice by impeding
the ‘ordinary give and take of the market place,” National Society of Professional Engineers,
supra, at 692, cannot be sustained under the Rule of Reason.” 476 U.S. at 459. There, a
group of dentists agreed to withhold x-rays from dental insurance companies that requested
their use in benefits determinations. The Supreme Court condemned the restraint as “a
horizontal agreement among the participating dentists to withhold from their customers a
particular service that they desire.” Id. at 459. Here, the concerted action of the Board is to
prevent non-dentists from offering teeth whitening services, which thereby withholds from
consumers the choice of where they can go to get their teeth whitened quickly and less

expensively than a dentist. F. 257.

The context in which Respondent’s course of conduct arose and the nature of the
challenged conduct reveals a tendency to harm competition. In summary, the Board has an
interest in serving the interests of dentists, including dentists’ financial interests. Dentists and
some Board members engage in teeth whitening, in competition with non-dentists. Dentists
and some Board members perceived that non-dentists were offering teeth whitening services

at cheaper prices than dentists. The Board engaged in a course of conduct to prevent non-
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dentists from offering teeth whitening services. The Board used its status as a state agency to
direct non-dentists to cease and desist from offering teeth whitening services and to direct
manufacturers of products used for teeth whitening services to cease and desist from selling
such products to non-dentists. The Board also used its status as a state agency to inform
owners or operators of malls that it viewed the practice of non-dentist teeth whitening as an
illegal practice, in order to dissuade them from leasing to non-dentist teeth whitening
providers. Although in Indiana Federation the challenged restraint was condemned without
an analysis of market power, 476 U.S. at 460-61, an assessment of the Board’s market power

in this case follows. See Realcomp, 635 F.3d at 828-29.

b. Market power

Market power is defined as the ability to raise prices or the ability to exclude
competition. E.I du Pont de Nemours & Co., 351 U.S. 377,391 (1956). In the instant case,

the evidence shows that the Board has the power to exclude competition.

The Board was created by the Dental Practice Act “as the agency of the State for the
regulation of the practice of dentistry in this State.” N.C. Gen. Stat. § 90-22(a); F. 1, 33. The
Board is responsible for enforcing the Dental Practice Act, including its prohibition against
practicing dentistry without a license. F. 33, 41-44. Stating that it was acting pursuant to this
state statute, the Board sent letters on Board letterhead, in most instances with bold,
capitalized headings of: “NOTICE AND ORDER TO CEASE AND DESIST” or “NOTICE
TO CEASE AND DESIST.” F. 219-25. Recipients of these letters believed, and reasonabiy
so, that they were being ordered by a state agency to stop providing teeth whitening services.

F. 246-56, 266-67.

Similar evidence in Mass. Board of Optometry supported a finding that the
respondent, also a state agency, possessed market power. Finding that the Massachusetts
Board of Registration in Optometry “can impose its restraints on the market for optometric
goods and services throughout Massachusetts” and its “disciplinary powers give it the ability
to impose sanctions on any optometrist who fails to obey its rules and regulations,” the
Administrative Law Judge found that the Massachusetts Board “has market power.” In re

Mass. Board of Registration in Optometry, 1986 FTC LEXIS 39, at *78, 110 F.T.C. 549 (June
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20, 1986), aff’d 110 F.T.C. 549 (June 13, 1988). Here, although the Board did not have
disciplinary power over non-dentists, it was nevertheless able to impose restraints on the
market for teeth whitening services through its course of conduct, as shown in Section IILE.3

below.

Moreover, in cases involving standard-setting organizations (“SSOs”), defendants
have been found to have the power to exclude because the SSO’s decision to disapprove a
product strongly influenced the market. For example, in Hydrolevel, where the codes and
standards of the American Society of Mechanical Engineers, Inc. (“ASME”) were found to

“influence the policies of numerous States and cities,” the Supreme Court stated:

ASME wields great power in the Nation’s economy. . . . [A]s has been said
about “so-called voluntary standards” generally, its interpretations of its
guidelines “may result in economic prosperity or économic failure, for a
number of businesses of all sizes throughout the country,” as well as entire
segments of an industry. ASME can be said to be “in reality an extra-
governmental agency, which prescribes rules for the regulation and restraint of
interstate commerce.” . . . [ASME’s agents have] the power to frustrate
competition in the marketplace.
Hydrolevel, 456 U.S. at 570-71 (citations omitted). In Allied Tube, the Supreme Court also
acknowledged “the setting of the Association’s Code . . . in part involves the exercise of

market power.” Allied Tube, 486 U.S. at 507.

Like an SSO, the Board undertook, on its own, to set a standard that teeth whitening
could only be performed by, or supervised by, a dentist, and then undertook, extra-judicially,
to enforce that standard through sending letters ordering recipients to cease and desist.
Moreover, Respondent’s expert witness acknowledged that the Board has the power to drive
from the marketplace non-dentist teeth whitening businesses. (CX0826 at 036 (Baumer, Dep.
at 136-137 (The Board has “the power to exclude competition”). As more fully discussed in
Section IIL.E.3 below, the exercise of that power resulted in actual exclusion, and restriction

of consumer access to the market. Accordingly, the Board had the power to exclude.

A finding of market power, coupled with the determination that the nature of the

challenged policies was to exclude competitors from the market, supports an inference of
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actual or likely adverse competitive effects. In re Realcomp, 2009 FTC LEXIS 250, at *95
(citing e.g., Law v. NCAA, 134 F.3d at 1019; Tops Markets, 142 F.3d at 96; Levine v. Central
Florida Medical Affiliates, Inc., 72 F.3d 1538, 1551 (11th Cir. 1996); Brown Univ., 5 F.3d at
669). As the Commission stated in Realcomp, “if the tribunal finds that the defendants had
market power and that their conduct tended to reduce competition, it is unnecessary to
demonstrate directly that their practices had adverse effects on competition.” In re Realcomp,
2009 FTC LEXIS 250, at *47 (citing e.g., United States v. Brown Univ., 5 F.3d 658, 668 (3d
Cir. 1993); Flegel v. Christian Hospital, 4 F.3d 682, 688 (8th Cir. 1993); Gordon v.
Lewistown Hosp., 423 F.3d 184, 210 (3d Cir. 2005); Law v. NCAA, 134 F.3d at 1019; Toys
“R” Us, Inc. v. FTC, 221 F.3d 928, 937 (7th Cir. 2000)). In light of the Board’s market
power and the facially restrictive nature of the challenged conduct, no more is required to find
that the challenged conduct constitutes an unreasonable restraint of trade because the

challenged conduct will predictably result in harm to competition. Nevertheless, an analysis

~ of the effects of the challenged conduct follows.

3. Actual adverse effects
a. Summary of facts
(i) Manufacturers lost sales

The evidence shows that manufacturers of the products used by non-dentist providers
of teeth whitening services have lost sales in North Carolina. F.268-70, 279, 281-83. Two of
the 47 cease and desist letters summarized above were sent to manufacturers of teeth
whitening products used by non-dentists, WhiteScience and White Smile. F. 262. George
Nelson of WhiteScience understood that the Board was ordering non-dentist teeth whitening
businesses to close, and that the people to whom WhiteScience was selling in North Carolina
would be committing a misdemeanor. F.266-67. After the Board’s actions with respect to
WhiteScience and its customer-teeth whitening service providers, WhiteScience’s retail sales
in North Carolina evaporated to nothing, from over one million dollars yearly. F. 268.
Similarly, WhiteSmile’s negotiations with potential investors in WhiteSmile operations in
North Carolina fell apart due to the investors” and their attorneys’ concerns over whether the

Board would allow non-dentist teeth whitening. F. 273, 277, WhiteSmile eventually was
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able to enter the North Carolina market, but the delay in entering resulted in an estimated loss

of revenue for WhiteSmile of one and one-half million dollars. F. 278-79.

(i)  Owners and operators of malls stopped leasing
to non-dentist providers

The evidence also shows that as a result of the Board’s November 21, 2007 letters to
mall companies, mall management companies, and malls (F. 288), mall operators have been
reluctant to lease space to non-dentist teeth whitening service providers in North Carolina,
and some companies refused to lease space and cancelled existing leases. F. 294.
Respondent’s expert agrees, stating “[m]all operators cooperated [with the Board’s actions to
enforce state law] by refusing to renew leases or rent to operators of teeth whitening

services.” F. 294,

As an example, Hull Storey Gibson Companies, L.L.C. (“HSG”), a retail property
management company that operates five malls in North Carolina, understood from the
November 21, 2007 letter it received (F. 288) that the Board took the position that the person
operating the kiosks and providing non-dentist teeth whitening services would be violating
North Carolina law. F.295-301. When a non-dentist sought to lease space in an HSG mall,
HSG stated that the non-dentist provider would “need to provide us with proof that the Board
of Dental Examiners will approve this.” F. 302. HSG contacted the Board to determine if
BleachBright’s teeth bleaching process had been approved by the Board and was told by
Board counsel, Ms. Bakewell, that the Board had not issued an approval. F.304-05. HSG
would have leased retail space to non-dentist teeth whiteners in North Carolina had they not
received these communications and would be willing to rent space to non-dentist providers if

the Board were to withdraw its opposition. F. 306-08.

As another example, a non-dental provider using the WhiteScience system in Carolina
Place Mall, owned by General Growth Properties, was told that his month-to-month rental
agreement would not be renewed and that his teeth whitening business would have to leave
Carolina Plz_ice Mall. F.309-11. He was further told that, based on the Board’s November 21,

2007 letter, General Growth Properties’ legal team advised him not to allow the non-dentist to
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stay in business at the mall. F. 310. Thus, the Board’s letters to owners and operators of

malls also resulted in excluding non-dentist teeth whiteners from the market.

(iii) Non-dentist providers exited the market

Finally, the evidence shows that, as a result of the Board’s actions, non-dentist
providers who were operating in North Carolina ceased offering teeth whitening services.
F. 246-56. For example, the owner of Modern Enhancement Salon stated in a letter to the
Board, that “per your order to stop,” she would “no longer perform teeth whitening services
unless told otherwise by the North Carolina Board of Dental Examiners.” F. 247; see also
F. 248,254, 255 (letters from Amazing Grace Spa, Details, Inc., and Bailey’s Lightning
Whitening, respectively, notifying the Board that they were no longer prdviding teeth
whitening services). As a result of the Board’s cease and desist letters, Champagne Taste
Salon, Savage Tan, SheShe Studio Spa, and Triad Body Secret also ceased offering teeth
whitening services. F.250-53. Respondent’s expert acknowledged the effectiveness of the
letter: “[n]ot surprisingly, the actions of the State Board were effective and many kiosk and
spa operators complied with state law by ceasing their actions that were clearly in violation of

state law.” F. 256.

A direct result of the Board’s actions with respect to the Cosmetology Board was to
cause non-dentists to stop providing teeth whitening services. F. 324-27. For example, one
salon owner notified WhiteScience that her salon “will no longer be doing teeth whitening . . .
as the North Carolina board of cosmetic arts has deemed it unlawful to perform this service in
asalon.” F. 326. Another salon notified the Board that they had ceased providing teeth
whitening services, after learning from the Cosmetology Board that it was not legal to do so.
F. 324. In summary, the Board has forced non-dentist teeth whitening operators to terminate

their businesses, and deterred others from entering.

b. Analysis

The evidence summarized above shows that the actions of the Board caused non-
dentists to cease and desist from offering teeth whitening services and prevented potential

non-dentists from opening up salons or kiosks to offer the services. The Board’s actions
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thereby: (1) excluded non-dentists from the teeth whitening service market; and (2) deprived
consumers of a reasonable alternative to dentist provided teeth whiteningrservices. “TAln
observer with even a rudimentary understanding of economics” could readily conclude that
the exclusion of a rival service “would have an anticompetitive effect on customers and

markets.” Cal. Dental Ass’n, 468 U.S. at 770.

@) Exclusion of competitors and potential entrants

Respondent asserts that the Board’s conduct did not have any effect on the legal sales
of teeth whitening; instead, the Board’s action affected only illegal teeth whitening services
and was therefore reasonable under the rule of reason. RB at 7-8 (emphasis added). _
Respondent cites no case in which a court has held that non-dentist teeth whitening is illegal
in North Carolina. Moreover, the Board’s argument essentially claims that it is permitted to
engage in anticompetitive conduct because it was enforcing state law. As previously
discussed, issues regarding whether the Board was enforcing state law were rendered
immaterial by the State Action Opinion. The Commission decided: “Absent some form of
state supervision, we lack assurance that the Board’s efforts to exclude non-dentists from
providing teeth whitening services in North Carolina represent a sovereign policy choice to
supplant competition rather than an effort to benefit the dental profession.” State Action
Opinion, 2011 WL 549449, at *13. Accordingly, Respondent’s argument that its actions
should be deemed reasonable under the rule of reason because the actions affected only

“illegal” services is not considered further.

Respondent next asserts that the evidence fails to show that the Board was able to

- force any kiosk, spa, or other provider of non-dentist teeth whitening services to stop
operations based solely on the Board’s cease and desist letters. Indeed, Respondent admits:
“In orderl to close such a business, a court order or court judgment would be required. The
State Board does not have the statutory authority to independently enforce an order requiring
any person or entity to cease or desist their violations of the N.C. Dental Practice Act.” RB at

8. A similar argument was rejected in Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).

In Goldfarb, the County Bar, which published a minimum fee schedule for common

legal services, argued that because the fee schedule was merely advisory, the schedule and its
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enforcement mechanism did not constitute price fixing. Id. at 781. The County Bar further
contended “that in practice the schedule has not had the effect of producing fixed fees.” Id.
The Supreme Court rejected those arguments, observing that, because of the prospect of
disciplinary actions by the State Bar and “the desire of attorneys to comply with the
announced professional norms,” bar members did, in fact, comply with the schedule. Id. at
781-82. Although the Board here does not have the power to take disciplinary actions against
non-dentists, as summarized in Section III.E.2.b, the Board projected an apparent state power
of enforcement. Furthermore, just as the County Bar’s argument that the schedule was
“merely advisory” was rejected because the lawyers did in fact comply with the schedule,
here the Board’s argument that it did not have authority to enforce an order against any non-
dentist teeth whitening service provider is similarly rejected because non-dentists did in fact
comply with the letters directing them to cease and desist from offering teeth whitening

services.

Moreover, even though Respondent admits that it does not have the authority to
enforce an order for a non-dentist entity to cease or desist from violations of the Dental
Practice Act, the letters that it sent did in fact order recipients to cease and desist. F. 220-22
(letters with headings including “NOTICE AND ORDER TO CEASE AND DESIST” and
text stating: “You are hereby ordered to CEASE AND DESIST any and all activity
constituting the practice of dentistry or dental hygiene as defined by North Carolina General
Statutes § 90-29 and § 90-233 and the Dental Board Rules promulgated thereunder.”). As
summarized above, recipients interpreted these letters as ordering them to cease and desist
from providing teeth whitening services or to stop selling products for use by non-dentist
teeth whiteners. And, as a result of these letters and other communications issued by the
Board, non-dentists did, in fact, cease and desist from providing teeth whitening services and
potential entrants decided not to enter such market. Manufacturers of two teeth whitening
products used by non-dentists lost sales in North Carolina, of approximately one and one half
million dollars in one case and one million dollars in the other, as a result of the Board’s

efforts and actions to stop non-dentists from offering teeth whitening services.

Thus, the evidence shows that the concerted action of Respondent excluded non-

dentists from competition, conduct that the Supreme Court has long held to be
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anticompetitive. For example, in Associated Press v. United States, 326 U.S. 1, 9, 13-14
(1945), it was held that the effect of a challenged restraint by a news association composed of
member newspapers (Associated Press) was to block all newspaper non-members from any
opportunity to buy news from Associated Press or any of its publisher members. The
Supreme Court found the challenged restraint “hindered and restrained the sale of interstate
news to non-members who competed with members” and held: “[t]rade restraints of this
character, aimed at the destruction of competition, tend to block the initiative which brings
newcomers into a field of business and to frustrate the free enterprise system which it was the
purpose of the Sherman Act to protect.” Id. at 13-14. See also, e.g., Silver v. N.Y. Stock
Exchange, 373 U.S. 341, 347-49 (1963) (holding that collective action of the New York Stock
Exchange and its members that excluded petitioners from a valuable business service that
petitioners needed in order to compete effectively falls into “forbidden category of restraints
which ‘because of their inherent nature or effect injuriously restrained trade’”’); Hydrolevel,
456 U.S. at 564, 571 (holding that defendant SSO that promulgated and published codes and -
standards for areas of engineering liable for harm to competition where one entity was able to
use an “unofficial” response from the SSO on an interpretation of a code “to injure seriously
the business of a competitor” which, after that response, “continued to suffer from market

resistance”).

Despite the evidence, Respondent asserts that because recipients of the Board’s letters
had alternatives to ceasing operations, “the letters did not have the immediate, irreversible,
and unreasonable effect of shutting down businesses.” RB at 8. The alternatives to shutting
down that Respondent poses are that recipients could have offered evidence to the Board
showing that no violation of the Dental Practice Act had occurred; could have hired a licensed
dentist to oversee teeth whitening services; could have ceased offering such services until they
could convince the North Carolina legislature that it was not in the public’s interest to restrict
the removal of stains from teeth to licensees; or could have requested an administrative
hearing or other relief from North Carolina courts. RB at 8. But arguments as to what the
non-dentists “could have done” is not as compelling as the evidence of what they actually did,
which was to cease and desist from offering teeth whitening services. The Commission made

a similar ruling in Realcomp. There, an association of real estate brokers, operated a
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computer database used by its members to disseminate and search for information about
houses available for sale (multiple listing service or MLS). Realcomp adopted a “Search
Function Policy,” whereby the default setting on the association’s MLS searched only full
service/full price listings, and omitted listings where the broker had agreed to accept a
discounted rate. Realcomp argued that the Search Function Policy did not harm competition
“because users of the Realcomp MLS could override the default settings” in order to secure
information about discounted listings. Id. at *98-100. The Commission rejected this
argument, explaining: “[D]ata and broker testimony show that many brokers did not override
the default search parameters. On this point we rely upon the record evidence showing what
brokers actually do.” Id. at *100. Thus, in the instant case, Respondent’s speculation of what
the non-dentists could have done does not defeat the record evidence showing what the non-
dentists actually did in response to the Board’s course of conduct. Indeed, the non-dentists’
response in ceasing to provide teeth-whitening services was precisely the response intended

by the Board. F.234-45.

(i) Limited consumer choice

In addition to excluding rivals from the market, Respondent has harmed competition
by depriving consumers of a choice. F. 257. In Indiana Federation, the Supreme Court
condemned the “horizontal agreement among the participating dentists to withhold from their
customers a particular service that they desire — the forwarding of x-rays to insurance
companies along with claim forms.” Id. at 459. In this case, while the Board has not
withheld services offered by dentists, its concerted activities have deprived consumers of the
services of others — that of non-dentist teeth whitening service providers. By causing non-
dentists to cease and desist from offering teeth whitening services, the Board has deprived
consumers of the option of going to a mall, spa or salon for teeth whitening services. Thus, as

in Indiana Federation, Respondent has “disrupted the proper functioning” of the market.'

' In Indiana Federation, the Supreme Court “did not require proof of actual anticompetitive effects, such as
higher prices, because the agreement was ‘likely enough to disrupt the proper functioning of the price-setting
mechanism of the market that it may be condemned even absent proof that it resulted in higher prices or, as here,
the purchase of higher priced services, than would occur in its absence.”” Realcomp, 2009 FTC LEXIS 250 at
*66 (quoting Indiana Federation, 476 U.S. at 461-62). Just as in Realcomp, where Complaint Counsel was not
required to proffer “elaborate econometric ‘proof that [the restraint] resulted in higher prices,’” id. at *46, it is
not required to do so here.
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In Realcomp, where an association of full service real estate brokers instituted a
website policy that “severely restricted consumers’ access to limited service listings” (offered
by the full service brokers’ competitors), the court of appeals upheld the “Commission’s
conclusion that Realcomp’s website policy is likely to have an adverse impact on competition
by restricting consumer access to discount listings.” 635 F.3d at 829, 831. The Commission
had held, “as a matter of law, there is liability under the Rule of Reason cases insofar as
Realcomp’s Policies operated to narrow consumer choice or hinder the competitive process.”
In re Realcomp, 2009 FTC LEXIS 250, at *111. In addition, the Commission, drawing on
record evidence and testimony from Complaint Counsel’s expert, found that the reduction of
“choices available to consumers of brokerage services,” among other factors, led to the
conclusion that the challenged policies “had a substantial restrictive effect on competition” in

the relevant market. Id. at *¥126.

The expert testimony in this case also confirms the conclusion that Respondent’s
course of conduct harmed consumers and had a substantial restrictive effect on competition.
Complaint Counsel’s expert, Dr. Kwoka, concluded that exclusion of a product desired by
consumers is presumed in economics to be anticompetitive, absent some compelling
justification and Respondent’s economic expert, Dr. Baumer, agreed with Dr. Kwoka’s
conclusion. F.257. Respondent points out, however, that Dr. Baumer’s testimony is taken
out of context. According to Respondent, “Dr. Baumer’s important conclusion [is] that the
exclusion of a selection of teeth whitening options did not occur in a vacuum; it was
necessitated by state law and public interest.” RRB at 11. The issue of whether the Board’s
exclusion of a selection of teeth whitening options was necessitated by state law has been
rendered immaterial by the decision of the Commission that state action immunity does not
apply and, therefore, will not be addressed. The issue of whether the exclusion was in the
public interest is evaluated in Section IIL.F below, addressing Respondent’s procompetitive

justifications.

Having determined that Respondent’s course of conduct had direct adverse effects on

competition, Respondent’s procompetitive justifications are next considered.
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F. Procompetitive Justifications and Defenses

Respondent’s concerted action to exclude non-dentists and limit consumer choice
cannot be sustained under a rule of reason analysis “[a]bsent some countervailing
procompetitive virtue.” Indiana Federation, 476 U.S. at 459. Respondent bears the burden of
“establishing an affirmative defense which competitively justifies this apparent deviation
from the operations of a free market.” National Collegiate Athletic Ass’n, 468 U.S. at 113;
Realcomp, 635 F.3d at 825. See also Realcomp, 2009 FTC LEXIS 250, at *126 (stating that
“defendants generally may be able to defeat a finding of liability if their practices can be
‘justified by plausible arguments that they were intended to enhance overall efficiency and
make markets more competitive’ (quoting Northwest Wholesale Stationers, 472 U.S. at

--294)). The Initial Decision turns now to Respondent’s proffered justifications and defenses.

Respondent contends that its efforts to restrict non-dentist teeth whitening services,
even if amounting to restraints, were not “unreasonable” restraints under the rule of reason
because it was acting to protect the citizens of North Carolina from the unauthorized practice
of dentistry. This contention is raised by Respondent in defense of its course of conduct and

is therefore analyzed herein as a proffered procompetitive justification.

In support of this contention, Respondent first argues that it was acting as a state
agency or occupational licensing board enforcing the Dental Practice Act, to protect the
public interest, and not to promote economic self-interest. RB at 9-11; see also RRB at 28-30,
37-43. As noted earlier in Section IILE., this argument is essentially a reiteration of
Respondent’s claim that the Board’s conduct is exempt from antitrust liability by the state
action doctrine that has been decided against Respondent by the Commission and will not be

considered.

In Indiana Federation, the Supreme Court held that, where there was no active state
supervision, the Federation’s concerted action in withhdlding x-rays from insurance
companies was subject to condemnation under the Sherman Act “whether or not the policy
the Federation has taken upon itself to advance is consistent with the policy of the State of
Indiana . .. .” Indiana Federation, 476 U.S. at 465. In the instant case as well, because the

Commission decided that there was no active state supervision, regardless of whether the

105



conduct of the Board is aimed at preventing unauthorized dentistry and is consistent with the
Dental Practice Act, Respondent has no state action immunity defense and the conduct is

“anticompetitive collusion among private actors . . . subject to Sherman Act condemnation.”

Id.

Second, Respondent argues that its actions were intended to promote social welfare,
by ensuring that teeth whitening services are supervised by licensed dentists and by protecting
consumers from dangerous or unsafe teeth-whitening services. RB at 1, 12-14. Specifically,
Respondent contends that the Board’s enforcement of the Dental Practice Act was
necessitated by serious and well-known concerns over the dangers of unsupervised teeth
whitening. RB at 12. It is well established, however, that a restraint on competition cannot be
justified solely on the basis of social welfare concerns, including concerns about health

hazards.

The Supreme Court, in National Society of Professional Engineers v. United States,
435 U.S. 679 (1978), rejected as a matter of law a trade association’s defense that it had
restrained trade in order to protect the public from the danger of inferior engineering work.
There, a trade association of engineers adopted an ethics rule that prohibited association
members from engaging in competitive bidding for their engineering services. In its defense,
the association claimed that “competitive pressure to offer engineering services at the lowest
possible price would adversely affect the quality of engineering” and “the practice of
awarding engineering contracts to the lowest bidder, regardless of quality, would be
dangerous to the public health, safety, and welfare.” Id. at 685. The district court rejected
this justification “without making any findings on the likelihood that competition would
produce the dire consequences foreseen by the association.” Id. at 681. The court of appeals
affirmed and the Supreme Court granted certiorari to decide whether the district court should
have considered the factual basis for the proffered justification before rejecting it. Id. In

affirming, the Supreme Court held:

The Sherman Act reflects a legislative judgment that ultimately competition will
produce not only lower prices, but also better goods and services. . .. The assumption
that competition is the best method of allocating resources in a free market recognizes
that all elements of a bargain -- quality, service, safety, and durability -- and not just
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the immediate cost, are favorably affected by the free opportunity to select among
alternative offers. Even assuming occasional exceptions to the presumed
consequences of competition, the statutory policy precludes inquiry into the question
whether competition is good or bad.

The fact that engineers are often involved in large-scale projects significantly affecting
the public safety does not alter our analysis. Exceptions to the Sherman Act for
potentially dangerous goods and services would be tantamount to a repeal of the
statute. In our complex economy the number of items that may cause serious harm is
almost endless — automobiles, drugs, foods, aircraft components, heavy equipment,
and countless others, cause serious harm to individuals or to the public at large if
defectively made.

Id. at 695. Thus, the Supreme Court held, even if the challenged restraint “ultimately inure[d]

to public benefit by preventing the production of inferior work,” this reason did not “satisfy

the Rule [of Reason].” Id. at 693-94.

Such a public safety defense has also been rejected in the medical field. In Wilk v.
Am. Med. Assoc., 719 F.2d 207, 214 (7th Cir. 1983), through various mechanisms physicians
were discouraged from cooperating with chiropractors in patient treatment, educational
activities, and interpreting electrocardiograms, and chiropractors were denied access to the
hospital facilities they considered necessary to practice their profession. Defendant
physicians argued that their conduct had been undertaken in the interest of public health,
safety, and welfare and that their conduct had been non-commercial. 719 F.2d at 216. The

court of appeals rejected this argument, holding:

It is true that medical doctors are better qualified than most members of the
public to form an opinion whether chiropractic poses a threat to public health,
safety and welfare. They are free to attempt to persuade legislatures and
administrative agencies. But a generalized concern for the health, safety and
welfare of members of the public as to whom a medical doctor has assumed no
specific professional responsibility, however genuine and well-informed such a
concern may be, affords no legal justification for economic measures to
diminish competition with some medical doctors by chiropractors.

Id. at 228. See also Indiana Federation, 476 U.S. at 463 (the argument “that an unrestrained
market in which consumers are given access to the information they believe to be relevant to
their choices will lead them to make unwise and even dangerous choices . . . amounts to

‘nothing less than a frontal assault on the basic policy of the Sherman Act.””); Patrick v.
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Burget, 486 U.S. 94, 105 (1988) (rejecting claim that threat of antitrust liability for physician
peer-review activities will discourage participation in the process to the detriment of patient
care, stating that such argument “essentially challenges the wisdom of applying the antitrust

laws to the sphere of medical care, and as such is properly directed to the legislative branch”).

Thus, in this case, even if the Board was acting to prevent the public from physical
harm that could result from teeth whitening services provided by non-dentists, such an
argument does not, under applicable antitrust law, constitute a valid justification for the
Board’s conduct. For this reason, expert testimony on whether teeth whitening services
performed by non-dentists is safe and other testimony on harm purported to have been caused
by non-dentist teeth whitening need not and will not be addressed. Rather than alleged public
welfare benefits, to avoid liability Respondent must demonstrate that the restraints have
“some countervailing procompetitive virtue -- such as, for example, the creation of
efficiencies in the operation of a market or the provision of goods and services . ..” Indiana
Federation, 476 U.S. at 459; accord Realcomp, 2009 FTC LEXIS 250, at ¥127 (“The
requisite beneficial effect ordinarily is one that stems from measures that increase output or

improve product quality, service, or innovation.” (citing Polygram, 136 F.T.C. at 345-46)).

Third, Respondent argues that the challenged restraints upon non-dentist teeth
whitening are procompetitive because they will ensure that teeth whitening services are
offered at a cost that reflects the higher skills of dentist providers, RRB at 6, 12, rather than at
the lower cost alternative offered by assertedly lesser skilled, non-dentist teeth whitening
providers. This argument is analogous to the argument that Was'made, and rejected, in
National Society of Professional Engineers. As the Court stated in that case, “[i]t may be, as
petitioner argues, that competition tends to force prices down and that an inexpensive item
may be inferior to one that is more costly. There is some risk, therefore, that competition will
cause some suppliers to market a defective product.” National Soc’y of Professional
Engineers, 435 U.S. at 694. However, to attempt to justify the restraint on this basis — that
competition is harmful — “is nothing less than a frontal assault on the basic policy of the

Sherman Act.” Id. at 695.
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In the instant case, as in National Society of Professional Engineers, the Board claims
. that permitting non-dentists to provide teeth whitening services in competition with dentists
risks the production of an inferior service that consumers will choose due to lower cost. As in
National Society of Professional Engineers, such claim runs counter to the policy of the
Sherman Act and must be rejected. Respondent’s argument that withholding a lower cost
service from consumers is ultimately beneficial to consumers is also similar to the argument
rejected in Indiana Federation, 476 U.S. at 462-63 (rejecting claim that withholding x-rays

from insurers will prevent insurers from permitting only lower cost, inadequate treatment).

Fourth, Respondent contends that the challenged restraints are procompetitive because
they will serve to “protect legal competition within the marketplace,” RB at 1, and “promote
competition between qualified, legal teeth whitening service providers.” RB at 13. However,
this argument presumes that only dentist provided teeth whitening is legal. Respondent cites
no case that has held that non-dentist teeth whitening constitutes the unlawful practice of
dentistry under the Dental Practice Act, as previously discussed, this Initial Decision need not
and does not decide that issue. Moreover, “[t]hat a particular practice may be unlawful is not,
in itself, a sufficient justification for collusion among competitors to prevent it.” Indiana

Federation, 476 U.S. at 465.

In support of its claim that the challenged restraints are procompetitive, and therefore
not an unreasonable restraint of trade, Respondent relies upon United States v. Brown Univ.,
etal.,5 F.3d 658 (3rd Cir. 1993). In Brown, a group of Ivy League colleges and universities
agreed to distribute financial aid based exclusively on need and to collectively determine the
amount of financial assistance that each school would offer to the commonly admitted
students. The schools acknowledged that the purpose and effect of this agreement was to
eliminate price competition for talented students among member institutions. However, they
proffered the justification, inter alia, that by removing financial obstacles for needy students,
the schools were expanding the choice of schools that students might attend and thereby
enhancing consumer choice. The court concluded that, while the financial aid program had
social benefits, the claimed enhancement of consumer choice was an economic benefit, which
distinguished the case from the social welfare justifications rejected in both National Society

of Professional Engineers and Indiana Federation. 5F.3d at 676-77. Thus, the court
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concluded that the lower court erred in refusing, on the basis of National Society of
Professional Engineers and Indiana Federation, to consider the schools’ justifications as part
of a full rule of reason analysis. Id. at 677. Respondent’s reliance on Brown is misplaced.
Respondent’s restraints on non-dentist provided teeth whitening services tend to and did
remove the service from the market, (e.g., F. 246-56, 324-27), thereby restricting consumer
choice. F.257. By contrast, the restraint in Brown enhanced consumer choice as well as
provided social welfare benefits. As demonstrated above, Respondent’s proffered
“procompetitive” justifications are far more analogous to those rejected as anticompetitive in

National Society of Professional Engineers and Indiana Federation."

For the foregoing reasons, Respondent’s defenses are insufficient to justify the
Board’s anticompetitive restraints. Accordingly, Complaint Counsel has demonstrated that
the challenged conduct is an unreasonable restraint of trade, in violation of Section 5 of the

FTC Act.

G. Remedy
1. Applicable legal standards

Pursuant to Section 5 of the Federal Trade Commission Act, upon determination that
the challenged practice is an unfair method of competition, the Commission “shall issue . . .
an order requiring such person . . . to cease and desist from using such method of competition
or such act or practice.” 15 U.S.C. § 45(b); FTC v. National Lead Co.,352 U.S. 419, 428
(1957). The Commission’s authority to issue remedial orders also includes requiring
respondents to make affirmative disclosures, including sending notices to affected parties.
See, e.g., Am. Med. Ass’n, 94 F.T.C. 701, 1979 FTC LEXIS 182, at *368, *373-79 (1979)
(requiring respondent to notify its members and others of prohibition against, inter alia,

certain advertising restrictions), aff’d, 638 F.2d 443 (2d Cir. 1980), aff'd by an equally divided

1¥ Respondent also relies on Hospital Building. Co. v. Trustees of Rex Hospital, 691 F.2d 678 (4th Cir. 1982),
and Pocono Invitational Sports Camp, Inc. v. NCAA, 371 F. Supp. 2d 569 (E.D. Pa. 2004) for the proposition
that courts recognize procompetitive, public interest justifications for state regulatory schemes. Neither case
stands for such proposition. Rex held that the rule of reason permitted defendants the opportunity to demonstrate
that a federal certificate of need statute, upon which they relied to justify their conduct, effectively created an
exemption to the antitrust laws. Id. at 685. Pocono held that the regulations in question were not “trade or
commerce” within the meaning of the Sherman Act. 317 F. Supp. 2d at 583-84.
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court, 452 U.S. 960 (1982); Southwest Sunsites, Inc. v. FTC, 785 F.2d 1431, 1439 (9th Cir.

- 1986) (corrective advertising); Amrep Corp. v. FTC, 768 F.2d 1171, 1180 (10th Cir. 1985)
(same). Courts have long recognized that the Commission has considerable discretion in
fashioning an appropriate remedial order, subject to the constraint that the order must bear a
reasonable relationship to the unlawful acts or practices. See, e.g., FTC v. Colgate-Palmolive
Co., 380 U.S. 374, 394-95 (1965); FTC v. Ruberoid Co., 343 U.S. 470, 473 (1952); Jacob
Siegel Co. v. FTC, 327 U.S. 608, 612-13 (1946).

In this case, Complaint Counsel has proven that Respondent took concerted action to
eliminate or prevent the provision of non-dentist teeth whitening services in North Carolina,
and that its actions constitute an unreasonable restraint of trade and an unfair method of
competition under Section 5 of the FTC Act. The appropriate remedy is to bring an end to
this conduct, rectify past violations, and prevent reoccurrence. The provisions of the attached
order (hereafter, “Order”), more fully discussed below, accomplish these objectives and are
reasonably related to the proven violations. Thus, the Order is necessary and appropriate to

remedy the violations of law found to exist.

2. Cease and desist provisions

The Order requires the Board to cease and desist from directing a non-dentist teeth
whitening provider to cease providing teeth whitening services, or teeth whitening goods
provided in conjunction with those services (collectively, “teeth whitening goods and
services”), II. A., as well as from prohibiting, restricting, impeding or discouraging the
provision of such goods and services. II.B. Complaint Counsel requested language for
Paragraph I1.B. that would prohibit the Board from “engaging in any action that restrains,
restricts, inhibits, deters or otherwise excludes” the provision of teeth whitening goods or
services. Complaint Counsel’s proposed prohibition is overbroad. For example, the proposed
provision could be interpreted to prohibit the Board’s filing a lawsuit for a suspected violation
by a non-dentist teeth whitening provider, or notifying such a provider of its intention to do
so0, both of which are not prohibited by the Order. See Paragraph II.F. As modified, the
language of Paragraph II.B. is consistent with the Order entered in Mass. Board, 1988 FTC
LEXIS 34, at *83 (ordering the Board to cease and desist from, inter alia: “Prohibiting,
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restricting, impeding, or discouraging the advertising or publishing of the name of an
optometrist or the availability of an optometrist’s services by a person or organization not
licensed to practice optometry”). Similarly, certain language proposed by Complaint Counsel
for Paragraph I1.G. is rejected, as unduly vague and overbroad, in favor of language used by
the Commission in the order entered in Mass. Board (prohibiting the Board from “[i]nducing,
urging, encouraging, or assisting any person or organization to take any of the actions |

prohibited by” the order). **

The Order also requires the Board to cease and desist from communicating to any
current or prospective non-dentist providers, lessor of commercial property, or actual or
prospective manufacturer, distributor or seller of teeth whitening goods or services, that a
non-dentist’s teeth whitening goods or services violate the Dental Practice Act. Section I,
Paragraphs C.-F. As found above, the Board’s communications to these parties that non-
dentist teeth whitening was illegal were intended to prevent or eliminate non-dentist teeth
whitening; had the tendency and effect of excluding non-dentist providers; and have been
determined to be part of Respondent’s anticompetitive course of conduct. Accordingly,
prohibiting these communications is directly related to the violation. Moreover, prohibiting
such communications as set forth in Section II, Paragraphs C-F will strengthen and support
the Order’s requirements in Section II, Paragraphs A and B, that Respondent cease actions to

eliminate, restrain, or discourage the provision of non-dentist teeth whitening services.

Complaint Counsel requested language that would also prohibit Respondent from
communicating that a non-dentist provider’s teeth whitening goods or services “may be” in
violation of the Dental Practice Act. Such a prohibition would conflict with provisions, also
proposed by Complaint Counsel, and provided in the Order, which expressly permit the
Board, notwithstanding the provisions of Paragraphs II.C-G, to communicate that it is
investigating a suspected violation, to provide notice of intent to file a lawsuit for a suspectéd
violation, and to file a lawsuit for an “alleged” violation. Communicating a “suspected” or

“alleged” violation is the equivalent of communicating that there “may be” a violation.

'* Section II G as proposed by Complaint Counsel would have prohibited Respondent from “[e]ncouraging,
suggesting, advising, pressuring, or inducing, . . .” anyone to violate the terms of the Order.
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Accordingly, the Order does not prohibit communicating that a non-dentist provider “may be

violating the Dental Practice Act.

Section II also contains important provisions that nothing in the Order prohibits the
Board from engaging in certain conduct and communications, inctuding: (i) investigating a
non-dentist provider for suspected violations of the Dental Practice Act; (ii) filing or causing
to be filed, a court action against a Non-Dentist Provider for ah alleged violation of the Dental
Practice Act pursuant to N.C. Gen. Stat. §§ 90-40, 90-40.1, or 90-233.1; (iii) pursuing any
administrative remedies against a non-dentist; (iv) communicating notice of “its bona fide
intention to file a court action” for a suspected violation of the Dental Practice Act with
regard to teeth Whitening goods or services; or (v) communicating “its bona fide intention to
pursue administrative remedies” with regard to teeth whitening goods or services. Although
not proposed by either party, the Order extends the provision protecting certain
communications to notice of the Board’s “belief or opinion regarding whether a particular
method of providing Teeth Whitening Goods or Teeth Whitening Services may violate the
Dental Practice Act.” This additional provision is necessary to give full effect to the rights
retained by the Board to investigate, issue notifications, and pursue bona fide remedies

regarding teeth whitening goods and services.

These communication rights retained by the Board under Section II, described above,
are conditioned upon the Board’s including “with equal prominence” certain affirmative
disclosures, set forth in Appendix A to the Order. As noted above, requiring such affirmative
disclosures are well within the Commission’s remedial authority. Appendix A advises the
recipient that the opinion of the Board with regard to the legality of the recipient’s teeth
whitening goods or services is not a legal determination; that the Board cannot order the
recipient to discontinue providing the teeth whitening goods or services; and that such matters
are for a court to decide. The notice also advises the recipient of potential rights to obtain a
declaratory ruling under North Carolina law. These provisions are designed to ensure that the
recipient of a permitted communication from the Board regarding an investigation,
administrative action, or intended court action for a suspected violation, fully understands the

scope or effect of the Board’s communication.
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3. Affirmative disclosures

Section III of the Order requires the Board to send notices and other affirmative
disclosures to parties affected by the Order. As explained above, such notices are well within
the Commission’s remedial authority. Paragraphs A and B of Section III require the Board to
send a copy of the Complaint and the Order to all present, and future, Board members,
officers, directors, employees and agents. Paragraph C requires the Board to send a letter, in
the form of Appendix B, to each person fo whom the Board previously sent a “cease and
desist” communication or to whom the Board otherwise communicated that a non-dentist
provider of teeth whitening goods or services was violating the law. Appendix B briefly
summarizes the Complaint and Order in this matter, and then sets forth substantially the same
information as that set forth in Appendix A regarding the scope and effect of the Board’s prior
communication and the potential right to a declaratory judgment under North Carolina law.
See alsb Paragraph II1.C. and Appendix C (requiring the same information be provided to
licensees of the Cosmetology Board, either directly or through the Cosmetology Board’s
website). Such affirmative disclosures serve to clarify, and remedy, impressions created by
the Board’s prior anticompetitive communications and conduct. In this regard, the required

communications are analogous to corrective advertising.

Complaint Counsel also requested that the Order require the Board, for a peribd of five
years, to publish in reports and post on its website, a notice containing the following

affirmative disclosures:

As of the date the record closed in the Federal Trade Commission proceeding,
the Board was not aware of any scientific, clinical or empirical, studies
anywhere in this country that showed that teeth whitening services provided by
non-dentists were any less safe than teeth whitening services provided by
dentists. The harms that had been reported to the Board by consumers of non-
dentist teeth whitening services were not substantiated, and the Board was not
aware of any other systemic report of such harm from anywhere else in this
country at that time. The FTC has ordered the Board to post this notice in
response to the anticompetitive practices enumerated in the FTC Complaint.
To read the FTC Order and Complaint click here [required links].

Proposed Order, Paragraph IIL.E. Paragraph IILE. addresses matters that are outside the scope

of the violations alleged in the Complaint and outside the scope of the notice of contemplated
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relief attached to the Complaint. Moreover, as noted in Section IILE of this Initial Decision,
no determination is made as to whether non-dentist teeth whitening is unsafe or injurious to
consumers because that issue is not material to whether Respondent’s conduct constitutes an
unlawful restraint of trade. Accordingly, Complaint Counsel’s proposed disclosure

improperly overreaches and is not included in the Order.

4. Miscellaneous provisions

The remainder of the Order addresses various reporting and record-keeping
requirements that will enable the Commission to verify compliance with the Order, and are

appropriate ancillary provisions. See Sections IV.-VL

5. Respondent’s objections
a. Tenth Amendment

Respondent contends that the relief sought in this case violates the Tenth Amendment
to the United States Constitution by “direct]ing] the actions of state officials.” RB at 30-31.
Respondent relies on New York v. United States, 505 U.S. 144 (1992) and Printz v. United
States, 521 U.S. 898 (1997). In New York, the Court held that certain provisions of the Low-
Level Radioactive Waste Policy Amendments Act of 1985, which required States either to
enact legislation providing for the disposal of radioactive waste generated within their
borders, or to take title to, and possession of, the waste, effectively required States either to
legislate, or enact administrative rules, in accordance with the dictates of Congress.
According to the Court, such provisions violated the sovereignty of the States because: “[t]he
Federal Government may not compel the States to enact or administer a federal regulatory
program.” New York v. United States, 505 U.S. at 188. In Printz, the Court held that state
chief law enforcement officers could not, consistent with the Constitution’s provisions for
state sovereignty, be compelled by the Brady Act to administer background checks on

prospective handgun purchasers.

Neither New York nor Printz applies to the instant case. First, unlike either the
challenged provisions of the Low-Level Radioactive Waste Policy Amendments Act or the

Brady Act, the FTC Act is not directed at state governments or state officials. Rather, itis a
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statute of general applicability. Respondent cites no case in which the Tenth Amendment
barred a statute of general applicability from being applied to state governments or state
officials, particularly where as here, the statute regulates interstate commerce. Legislation of
general applicability does not violate the Tenth Amendment simply because it may have the
effect of regulating a state activity. South Carolina v. Baker, 485 U.S. 505, 512 (1988)
(holding that federal legislation prohibiting bearer bonds did not implicate Tenth Amendment
because “[t]he Tenth Amendment limits on Congress’ authority to regulate state activities . . .
are structural, not substantive — i.e., . . . States must find their protection from congressional
regulation through the national political process, not through judicially defined spheres of
unregulable state activity”); Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S.
528 (1985) (holding that the Tenth Amendment did not bar application of Fair Labor
Standards Act to state employers).

Respondent further argues that the requested relief violates the Tenth Amendment by
impermissibly prescribing the qualifications of state officials. RB at 31-32. Respondent
argues that because the antitrust violation in this case is related to the Board’s being
composed of licensed dentists, pursuant to North Carolina 1éw, the State of North Carolina
“must either change its statutes so that the State Board is not ‘dominated’ by licensed dentists,
or North Carolina must take steps to provide additional oversight to the State Board’s
enforcement activities.” RB at 32. In this regard, Respondent restates the bases for the
Commission’s decision that the state action doctrine did not immunize the Board from
antitrust liability, State Action Opinion, 2011 WL 549449; however, nothing in the Order
requires North Carolina to take such steps to immunize the Board against the consequences of
anticompetitive conduct in the future. Rather, the Order is designed to prevent the Board

from repeating or engaging in what has been found to be anticompetitive conduct.

Similarly, nothing in the Order dictates the manner of enforcing the Dental Practice
Act, as claimed by Respondent. RB at 32-34. In fact, the Order is clear that none of its
provisions bars the Board from fulfilling its duties to investigate, issue notifications, and
pursue bona fide remedies regarding teeth whitening goods and services. See Section IL., at 3.
~ The Order does, however, require that the Board execute its duties without repeating the

conduct that has been proven to violate the antitrust laws. The limitations on the Board’s
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conduct provided in the Order do not interfere with the Board’s enforcement of the Dental
Practice Act. See F. 258 (Board’s Chief Operating Officer stating that Board’s ability to
enforce the Dental Practice Act would not be impacted if the letters that the Board sent out to
non-dentist teeth whitening businesses stated that it was a notice that the Board believes there
is a violation and may take the recipient to court); see also F. 259-60 (In 2000 and 2001,
Board letters did not include cease and desist language.). Accordingly, Respondent provides
no basis for concluding that such limitations on the Board’s activities violate the Tenth

Amendment.

b. Commerce Clause

Respondent next contends that the Commerce Clause, U.S. CONST. art. I § 8, cl. 3,
prohibits relief in this case because the regulation of dentistry is a state function and,
therefore, outside the reach of the federal government’s commerce clause powers. RB at 34-
36. Respondent’s argument lacks merit. First, the Order does not regulate the practice of
dent,istry. Rather, as noted above, the Order is designed to ensure that the Board executes its
regulatory duties without repeating the activities that have been proven to violate the antitrust
laws. Moreover, preventing unfair competition in or affecting interstate commerce is
expressly delegated to the FTC pursuant to the FTC Act. 5 U.S.C. § 45(a). The issue of
whether the Board’s conduct in this case is nevertheless exempt, as state regulatory conduct,
has been decided against the Board and is not addressed. State Action Opinion, 2011 WL
549449, at *17. For all these reasons, the Commerce Clause does not bar the entry of the

Order in this case.
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IV.

10.

11.

12.

SUMMARY OF CONCLUSIONS OF LAW

The Federal Trade Commission (“FTC”) has jurisdiction over Respondent North
Carolina State Board of Dental Examiners (“Respondent” or the “Board”) and the
subject matter of this proceeding pursuant to Section 5 of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C. § 45.

Respondent is a “person” within the meaning of Section 5 of the FTC Act. 15 U.S.C.
§ 45.

The activities of Respondent challenged in the Complaint are in or affecting
commerce, within the meaning of Sections 4 and 5 of the FTC Act. 15 U.S.C. §§ 44,
45,

The FTC Act’s prohibition of unfair methods of competition under Section 5 of the
FTC Act encompasses violations of Section 1 of the Sherman Act. 15 U.S.C. § 45; 15
US.C. § 1.

The legal analysis to determine a violation of Section 5 of the FTC Act is the same as
it would be under Section 1 of the Sherman Act (hereafter, “Section 17).

A Section 1 violation requires a determination of (1) whether there was a contract,
combination, or conspiracy or, more simply, an agreement; and, if so, (2) whether the
contract, combination, or conspiracy unreasonably restrained trade in the relevant
market.

Complaint Counsel has the burden of proving the relevant market in which the
challenged conduct occurred.

The relevant product market is the provision of teeth whitening services by dentists
and non-dentists.

The relevant geographic market is the State of North Carolina.

The fundamental prerequisite under Section 1 is unlawful conduct by two or more
parties pursuant to an agreement, explicit or implied. An agreement results from two
or more parties knowingly participating in a common scheme or design.

There need not be direct evidence of an agreement to find an unlawful conspiracy
under Section 1. An agreement may be inferred from circumstantial evidence, such as
business behavior.

Membérship composition of a group, by itself, does not establish the element of

concerted action for a Section 1 violation. The mere opportunity to conspire does not
by itself support the inference that such an illegal combination actually occurred.

118



13.

14.

15.

16.
17.
18.

19.

20.

21.

22.

23.

24.

Although a single legal entity, the Board is capable of concerted action under Section
1 because it is controlled by six practicing dentist members who are each separate
economic entities and who are in a position to enhance their own incomes and/or the
incomes of their dentist constituents by preventing or eliminating non-dentist teeth
whitening.

The evidence shows a common scheme or design, and therefore an agreement, of the
Board’s dentist members to prevent or eliminate non-dentist teeth whitening services
in North Carolina. This agreement is readily inferable from the Board’s course of
conduct in issuing cease and desist letters and similar Board communications designed
to stop non-dentist teeth whitening in North Carolina.

Evidence of the Board’s consistent, and persistent; course of conduct, using virtually
identical language, over an extended period of time, tends to negate the possibility that
Board members were acting independently.

The law does not require that the evidence exclude all possibility that the alleged
conspirators acted independently of one another.

It is not necessary to demonstrate that every Board member participated in the
conspiracy.

Proof of concerted action does not require a showing of simultaneous agreement by
the alleged conspirators.

Complaint Counsel has met its burden of showing that Respondent engaged in
concerted action to exclude non-dentists from the market for teeth whitening services
and to deter potential providers of teeth whitening services from entering the market.

A restraint may be adjudged unreasonable either because it fits within a class of
restraints that has been held to be “per se” unreasonable, or because it violates the
“rule of reason.”

The conventional rule-of-reason approach requires courts to engage in a thorough
analysis of the relevant market and the effects of the restraint in that market.

A “quick look,” or abbreviated rule of reason analysis applies to those arrangements
that an observer with even a rudimentary understanding of economics could conclude
would have an anticompetitive effect on customers and markets.

An abbreviated rule of reason analysis is appropriate in cases where the conduct at
issue is inherently suspect owing to its likely tendency to suppress competition,
including behavior that past judicial experience and current economic learning have
shown to warrant summary condemnation.

If the nature of the restraint is deemed facially anticompetitive pursuant to an
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25.

26.

27.

28.

29.

30.

31.

32.

33.

abbreviated rule of reason analysis, the proponent of the restraint must provide some
competitive justification for it, even in the absence of a detailed market analysis
showing market power or market effects.

Proof of market power and the anticompetitive nature of the restraint are sufficient to
show the potential for anticompetitive effects under a rule of reason analysis, and once
this showing has been made, the proponent of the policies must offer procompetitive
justifications. :

Proof of actual detrimental effects from the challenged practice can obviate the need
for an inquiry into market power, which is but a surrogate for detrimental effects.

If the challenged restraint is shown to have actual anticompetitive effects, then the
burden shifts to the proponent of the challenged restraint to provide procompetitive
justifications for it.

While there are varying modes of inquiry, the ultimate test of legality under Section 1
is whether the restraint imposed is such as merely regulates and perhaps thereby
promotes competition or whether it is such as may suppress or even destroy
competition.

An agreement to exclude competitors, by its nature, has the tendency to harm
competition.

Absent some countervailing procompetitive virtue, an agreement limiting consumer
choice by excluding competitors from the market impedes the ordinary give and take
of the marketplace and cannot be sustained under the rule of reason.

Market power is defined as the ability to raise prices or the ability to exclude
competition.

The Board’s po.wer to exclude competition is demonstrated by the fact that non-dentist
teeth whitening providers exited the market in response to the Board’s cease and desist
letters.

Complaint Counsel has met its burden of showing that Respondent engaged in
concerted action to exclude non-dentists from the teeth whitening services market and
deterred potential non-dentist providers from entering that market through the
following course of conduct: (a) sending letters to non-dentist teeth whitening
providers, ordering them to cease and desist from offering teeth whitening services;
(b) sending letters to manufacturers of products and equipment used by non-dentist
providers, and other potential entrants, either ordering them to cease and desist from
assisting clients offering teeth whitening services, or otherwise attempting to dissuade
them from participating in the teeth whitening services market; (c) sending letters to
owners or operators of malls to dissuade them from leasing to non-dentist providers of
teeth whitening services; and (d) eliciting the help of the North Carolina Board of
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34.

35.

36.

37.

38.

39.

40.

41.

Cosmetic Art Examiners (“Cosmetology Board”) to dissuade its licensees from
providing teeth whitening services.

The Board’s concerted actions to exclude non-dentist teeth whitening in North
Carolina resulted in anticompetitive effects, including: the exit of non-dentist teeth
whitening services providers from the North Carolina market; the limitation of
consumer choice through exclusion of non-dentist teeth whitening service providers in
North Carolina; lost sales by manufacturers of products used by non-dentist providers
of teeth whitening services in North Carolina; and the decision of mall owners and
operators to stop leasing to non-dentist teeth whitening service providers in North
Carolina.

Respondent bears the burden of establishing an affirmative defense that competitively
justifies the apparent deviation from the operations of a free market caused by its
concerted actions to exclude non-dentist teeth whitening.

Respondent’s proffered justification that in acting to restrict non-dentist teeth
whitening, it was acting as a state agency or occupational licensing board enforcing
the North Carolina Dental Practice Act, to protect the public interest, and not to
promote economic self-interest, is essentially a reiteration of Respondent’s claim that
the Board’s conduct is exempt from antitrust liability by the state action doctrine,
which was decided against Respondent by the Commission. Commission State Action
Opinion, 2011 WL 549449, at *1, 17.

It is well established that a restraint on competition cannot be justified solely on the
basis.of social welfare concerns, including concerns about health hazards.

A generalized concern for the health, safety and welfare of members of the public,
however genuine and well-informed such a concern may be, affords no legal
justification for economic measures to diminish competition.

To avoid liability, Respondent must demonstrate that the challenged restraints have
some countervailing procompetitive virtue, such as the creation of efficiencies in the
operation of a market or the provision of goods and services, increases in output, or
improvements in product quality, service, or innovation.

Respondent’s proffered justification that its actions to exclude non-dentist teeth
whitening service providers were intended to promote social welfare or public safety,
by ensuring that teeth whitening services are supervised by licensed dentists and by
protecting consumers from dangerous or unsafe teeth whitening services is not a valid
justification under applicable antitrust law.

Respondent’s proffered justification that its actions to exclude non-dentist teeth
whitening are procompetitive because they will ensure that teeth whitening services
are offered at a cost that reflects the higher skills of dentist providers, rather than at the
lower cost alternative offered by assertedly lesser skilled, non-dentist teeth whitening
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42.

43.

44.

45.

46.

47.

48.

providers is not a valid justification under applicable antitrust law. Competition
cannot be restrained based upon the risk that competition may result in the marketing
of inferior products.

Respondent’s proffered justification that its actions to exclude non-dentist teeth
whitening are procompetitive because they will serve to protect “legal competition”
between qualified, legal teeth whitening service providers is not a valid justification
under applicable antitrust law. Even if non-dentist teeth whitening were illegal in
North Carolina, which has not been decided, the fact that a practice may be unlawful is
not, in itself, a sufficient justification for collusion among competitors to prevent it.

Respondent’s actions to exclude non-dentist teeth whitening, as described in
paragraphs 19 and 33 above, constitute a contract, combination or conspiracy, that

‘unreasonably restrained trade in the market for teeth whitening services in North

Carolina, which violates Section 1 of the Sherman Act and constitutes an unfair
method of competition in violation of Section 5 of the FTC Act. 15 U.S.C. § 45.

Upon determination that a challenged practice is an unfair method of competition, the
Commission “shall issue . . . an order requiring such person . . . to cease and desist
from using such method of competition or such act or practice.” 15 U.S.C. § 45(b).

The Commission’s authority to issue remedial orders also includes requiring
Respondents to make affirmative disclosures, including sending notices to affected
parties.

The Commission has considerable discretion in fashioning an appropriate remedial
order, subject to the constraint that the order must bear a reasonable relationship to the

unlawful acts or practices.

The appropriate remedy is to bring an end to this conduct, rectify past violations, and
prevent reoccurrence.

The Order entered herein is necessary and appropriate to remedy the violation of law
found to exist. '
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ORDER
L
IT IS ORDERED that, as used in this Order, the following definitions shall apply:

. “Board” means the North Carolina State Board of Dental Examiners (“NCSBDE”), its
officers, directors, members, employees, agents, attorneys, representatives, successors,
and assigns; and the subsidiaries, divisions, groups, and affiliates controlled by it; and the
respective officers, directors, members, employees, agents, attorneys, representatives,
successors, and assigns of each.

. “Communicate” or “Communicating” means exchanging, transferring, or disseminating
any information, without regard to the manner or means by which it is accomplished.

. “Communication” means any information exchange, transfer, or dissemination, without
regard to the means by which it is accomplished, including, without limitation, oral or
written, in any manner, form, or transmission medium.

. “Dental Practice Act” means any legislation that is administered by the Board, including,
North Carolina General Statutes, Chapter 90, Article 2 (Dentistry) (N.C. Gen. Stat. §§ 90-
22 - 90-48.3 (2010)) and Article 16 (Dental Hygiene Act) (N.C. Gen. Stat. §§ 90-221 - 90-
233.1 (2010)).

. “Dentist” means any individual holding a license, issued by the Board, to practice
dentistry in North Carolina.

“Direct” or “Directing” means to order, direct, command or instruct.

. “Non-Dentist Provider” means any Person other than a Dentist engaged in the provision,
distribution or sale of any Teeth Whitening Goods or Teeth Whitening Services.

. “Person” means both natural persons and artificial persons, including, but not limited to,
corporations, and unincorporated entities.

“Principal Address” means either (i) primary business address, if there is a business
address, or (ii) primary residential address, if there is no business address.

“Teeth Whitening Goods” means any formulation containing a peroxide bleaching agent,
whether or not used in conjunction with an LED light source, and any other ancillary
products used in the provision of Teeth Whitening Services.

. “Teeth Whitening Services” means whitening teeth through the use of a formulation

containing a peroxide bleaching agent, whether or not used in conjunction with an LED
light source.
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L. “Third Party” means any Person other than NCSBDE.
IL

IT IS FURTHER ORDERED that Respondent, directly or indirectly, or through any
corporate or other device, in connection with the provision of Teeth Whitening Services in or
affecting commerce, as “commerce” is defined in Section 4 of the Federal Trade Commission
Act, 15 U.S.C. § 44, cease and desist from:

A. Directing a Non-Dentist Provider to cease providing Teeth Whitening Goods or Teeth
Whitening Services;

B. Prohibiting, restricting, impeding, or discouraging the provision of Teeth Whitening
Goods or Teeth Whitening Services by a Non-Dentist Provider;

C. Communicating to a Non-Dentist Provider that: (i) such Non-Dentist Provider is violating,
or has violated the Dental Practice Act by providing Teeth Whitening Goods or Teeth
Whitening Services; or (ii) the provision of Teeth Whitening Goods or Teeth Whitening
Services by a Non-Dentist Provider is a violation of the Dental Practice Act;

D. Communicating to a prospective Non-Dentist Provider that: (i) a Non-Dentist Provider
would violate the Dental Practice Act by providing Teeth Whitening Goods or Teeth
Whitening Services; or (ii) the provision of Teeth Whitening Goods or Teeth Whitening
Services by a Non-Dentist Provider would violate the Dental Practice Act;

E. Communicating to a lessor of commercial property or any other Third Party that (i) the
provision of Teeth Whitening Goods or Teeth Whitening Services by a Non-Dentist
Provider is a violation of the Dental Practice Act, or (ii) that any Non-Dentist Provider is
violating or has violated the Dental Practice Act by providing Teeth Whitening Goods or
Teeth Whitening Services,

F. Communicating to an actual or prospective manufacturer, distributor, or seller of Teeth
Whitening Goods used by Non-Dentist Providers, or to any other Third Party that (i) the
provision of Teeth Whitening Goods or Teeth Whitening Services by a Non-Dentist
Provider is a violation of the Dental Practice Act, or (ii) that any Non-Dentist Provider is
violating or has violated the Dental Practice Act by providing Teeth Whitening Goods or
Teeth Whitening Services; and

G. Inducing, urging, encouraging, assisting or attempting to induce, any Person to engage in
any action that would be prohibited to Respondent by Paragraphs II.A through ILF above;
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Provided, however, that nothing in this Order prohibits the Board from:

(1) investigating a Non-Dentist Provider for suspected violations of the Dental
Practice Act;

(i)  filing or causing to be filed, a court action against a Non-Dentist Provider
for an alleged violation of the Dental Practice Act pursuant to N.C. Gen.
Stat. §§ 90-40, 90-40.1, or 90-233.1; or

(iii)  pursuing any administrative remedies against a Non-Dentist Provider
pursuant to and in accordance with the North Carolina Annotated Code;

Provided further, that nothing in this Order prohibits the Board from Communicating
to a Third Party:

@) notice of its belief or opinion regarding whether a particular method of

providing Teeth Whitening Goods or Teeth Whitening Services may
violate the Dental Practice Act;

(i) notice of its bona fide intention to file a court action against that Person for
a suspected violation of the Dental Practice Act with regard to Teeth

Whitening Goods or Teeth Whitening Services; or

(iii)  notice of its bona fide intention to pursue administrative remedies with
regard to Teeth Whitening Goods or Teeth Whitening Services,

so long as such Communication includes, with equal prominence, the paragraph
included in Appendix A to this Order.

IIL
IT IS FURTHER ORDERED that Respondent shall:
. Within thirty (30) days from the date this Order becomes final, send a copy of this Order
and the Complaint by first-class mail with delivery confirmation or electronic mail with
return confirmation to:

1. each Board member; and

2. each officer, director, manager, representative, agent, attorney, and employee of the
Board;

. Distribute by first-class mail, return receipt requested, a copy of this Order and the

Complaint to each individual who becomes a Board member, or an officer, director,
manager, attorney, representative, agent or employee of Board, and who did not
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previously receive a copy of this Order and the Complaint from Respondent, within ten
(10) days of the time that he or she assumes such position;

C. Within thirty (30) days from the date this Order becomes final, send a copy of the letter,
on the Board’s official letterhead, with the text included in Appendix B to this Order by
first-class mail with delivery confirmation or electronic mail with return confirmation to:

1. each Person, including without limitation actual or prospective Non-Dentist Providers,
manufacturers of goods and services used by Non-Dentists Providers, or any other
Third Party, to whom the Board Communicated a cease-and-desist order, letter; or
other similar Communication;

2. each Person, including without limitation actual or prospective lessors of commercial
property or any other Third Party, to whom the Board Communicated that (i) the
provision of Teeth Whitening Goods or Teeth Whitening Services by a Non-Dentist
Provider is a violation of the Dental Practice Act, or (ii) that any Non-Dentist Provider
is violating, has violated, or may be violating the Dental Practice Act by providing
Teeth Whitening Goods or Teeth Whitening Services; and

3. any other Third Party to whom, or with whom, the Board Communicated substantially
the same information set forth in C.1 and 2 of this Paragraph III;

D. Within sixty (60) days from the date this Order becomes final, Respondent shall
arrange with the North Carolina Board of Cosmetic Art Examiners for the notice included
as Appendix C to this Order to appear on the website of that Board for a period of six (6)
months;

Provided, however, should Respondent be unable within sixty (60) days to arrange
with the North Carolina Board of Cosmetic Art Examiners for such notice to appear
on that Board’s website, Respondent shall within ninety (90) days from the date this
Order becomes final: (1) obtain from the North Carolina Board of Cosmetic Art
Examiners its most current list of licensees; and (2) send the Appendix C notification
by first-class mail with delivery confirmation or electronic mail with return
confirmation to each licensee on that current list;

Iv.

IT IS FURTHER ORDERED that Respondent shall file verified written reports within
sixty (60) days from the date this Order becomes final, annually thereafter for three (3) years
on the anniversary of the date this Order becomes final, and at such other times as the
Commission may by written notice require. Each report shall include, among other
information that may be necessary:

A. The identity, including address and telephone number, of each Non-Dentist Provider, and

any other Third Party, that the Board Communicated with during the relevant reporting
period regarding Teeth Whitening Goods or Teeth Whitening Services;
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B. Copies of all Communications with any Non-Dentist Provider, and any other Third Party
regarding the provision of Teeth Whitening Goods or Teeth Whitening Services;

C. Copies of the delivery confirmations or electronic mail with return confirmations required
by Paragraph III. A and B; and

D. A detailed description of the manner and form in which Respondent has complied, and is
complying, with this Order.

V.

IT IS FURTHER ORDERED that Respondent shall notify the Commission of any
change in its principal address within twenty (20) days of such change in address.

VI

IT IS FURTHER ORDERED that, for the purpose of determining or securing
compliance with this Order, and subject to any legally recognized privilege, and upon written
request and upon five (5) days notice to NCSBDE, that NCSBDE shall, without restraint or
interference, permit any duly authorized representative of the Commission:

A. Access, during office hours of NCSBDE and in the presence of counsel, to all facilities
and access to inspect and copy all books, ledgers, accounts, correspondence, memoranda,
and all other records and documents in the possession, or under the control, of NCSBDE
relating to compliance with this Order, which copying services shall be provided by
NCSBDE at its expense; and

B. To interview officers, directors, or employees of NCSBDE, who may have counsel
present, regarding such matters.

VIIL.

IT IS FURTHER ORDERED that this Order shall terminate twenty (20) years from the
date it is issued.

ORDERED: ’ ) ) -
D.Michael Chappell

Chief Administrative Law Judge

Date: July 14, 2011
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Appendix A

The Federal Trade Commission, by its Order of , 2011, has directed the Board
. to provide you with the following Notice. The Board hereby notifies you that the opinion of
the Board expressed in this communication is not a legal determination. The Board does not
have the authority to order you to discontinue providing Teeth Whitening Goods or Teeth
Whitening Services. Only a court may determine that you have violated, or are violating, any
law, and, if appropriate, impose a remedy or penalty for such violation.

Further, pursuant to 21 N.C.A.C. 16N .0400 and N.C. Gen. Stat. § 150B-4, you may have
the right, prior to the initiation of any court action by the Board, to request a declaratory

ruling regarding whether your method of providing teeth whitening goods or services is
lawful.

You are further notified that any right to a declaratory ruling from the Board is additional
to any other legal rights that you may already have to establish the legality of your teeth
whitening goods or services. A complete copy of the Federal Trade Commission’s Complaint
and Decision and Order are available on the Commission’s website, http:\\www.ftc.gov.
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Appendix B

(Letterhead of NCSBDE)
(Name and Address of the Recipient)
Dear (Recipient):

As you may know, the Federal Trade Commission issued an administrative complaint in
2010 against the Board challenging the legality of the Board’s activities directed at the
elimination of dental teeth whitening services in North Carolina by non-dentists. At the
conclusion of that administrative proceeding, the Commission issued a Decision and Order
directing that the Board, among other things, cease and desist from certain activities involving
teeth whitening by non-dentists and take certain remedial actions, of which this letter is one
part. A complete copy of the Federal Trade Commission’s Complaint and Decision and Order
are available on the Commission’s website, http:\\www.ftc.gov.

You are receiving this letter because you previously received from the Board either: (1) a
letter directing, or ordering, you to cease and desist the unlicensed provision of dental teeth
whitening services, or selling dental teeth whitening goods or services to non-dentist teeth
whiteners in violation of the Dental Practice Act, N.C. Gen. Stat. §§ 90-29(b)(2), 90-40,
and/or 90-40.1; or (2) a letter advising you that (i) a non-dentist would or might be violating
the Dental Practice Act by providing teeth whitening goods or services; or (ii) the provision of
teeth whitening goods or services by a non-dentist would or might be a violation of the Dental
Practice Act, N.C. Gen. Stat. §§ 90-29(b)(2), 90-40, and/or 90-40.1.

The Board hereby notifies you that the prior letter you received from the Board only
expressed the opinion of the Board, and that such opinion is not a legal determination. The
Board does not have the authority to order that you discontinue providing Teeth Whitening
Goods or Teeth Whitening Services. Only a court may determine that you are violating, or
have violated, any law and, if appropriate, impose a remedy or penalty for such violation. -
Further, you may have the right to request a declaratory ruling from the Board, pursuant to 21
N.C.A.C. 16N .0400 and N.C. Gen. Stat. § 150B-4, regarding whether a particular method of
providing teeth whitening goods or services is lawful. You are further notified that any right
to a declaratory ruling from the Board is additional to any other legal rights that you may
already have to establish the legality of any particular method of providing teeth whitening
goods or services.
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Appendix C

Teeth Whitening Notice

As you may know, the Federal Trade Commission issued an administrative
complaint in 2010 against the North Carolina State Board of Dental Examiners
challenging the legality of the Dental Board’s activities directed at the
elimination of dental teeth whitening services in North Carolina by non-
dentists. At the conclusion of that administrative proceeding, the Commission
issued a Decision and Order directing that the Dental Board, among other
things, cease and desist from certain activities involving teeth whitening by
non-dentists and take certain remedial actions, of which this Notice is one part.
A complete copy of the Federal Trade Commission’s Complaint and Decision
and Order are available on the Commission’s website, http://www.ftc.gov.

In 2007, the Cosmetology Board, at the request of the Dental Board, displayed
a “Teeth Whitening Bulletin” on the Cosmetology Board’s website advising
cosmetologists and estheticians “that any process that ‘removes stains,
accretions or deposits from human teeth’ constitutes the practice of dentistry. .
. Taking impressions for bleaching trays also constitutes the practice of
dentistry. . .” That Bulletin further advised that it was a misdemeanor for
anyone other than a licensed dentist to provide those services.

The Dental Board hereby notifies you that the prior Bulletin, described above,
only expressed the opinion of the Dental Board, and that such opinion is not a
legal determination. The Dental Board does not have the authority to order
that you discontinue providing Teeth Whitening Goods.or Teeth Whitening
Services. Only a court may determine that you have violated, or are violating,
any law and, if appropriate, to impose a remedy or penalty for such violation.
Further, you may have the right to request a declaratory ruling from the Dental
Board, pursuant to 21 N.C.A.C. 16N .0400 and N.C. Gen. Stat. § 150B-4,
regarding whether a particular method of providing teeth whitening goods or
services is lawful. You are further notified that any right to a declaratory

- ruling from the Dental Board is additional to any other legal rights that you
may already have to establish the legality of any particular method of
providing teeth whitening goods or services.
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