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LETTER OF SUBMITTAL

To the Congress of the United Sates:
I have the honor to submit herewith the Twenty-fifth Annual Report of the Federal
Trade Commission for the fiscal year ended June 30, 1939.
By direction of the Commission.
ROBERT E. FREER, Chairman.
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ANNUAL REPORT
OF THE

FEDERAL TRADE COMMISSION
FOR

FISCAL YEAR ENDED JUNE 30, 1939

INTRODUCTION
POWERSAND DUTIESOF THE COMMISSION

The Federal Trade Commission herewith submitsits report for the fiscal year, July
1, 1938, to June 30, 1939. Organized March 16, 1915, under the Federal Trade
Commission Act, approved September 26, 1914, which wasamended March 21, 1938,
the Commission is an administrative tribunal.

In performing its functions, the Commission’s duties fall into two categories: (1)
Legal activities in enforcement of the laws it administers, and (2) genera
investigations of economic conditionsin domestic industry and interstate and foreign
commerce.

Legal activities'have to do with (1) prevention and correction of unfair methods of
competition and unfair or deceptive acts or practices, in accordance with section 5 of
the Federal Trade Commission Act, in which it is declared that unfair methods of
competition and unfair or deceptive acts and practices in commerce are unlawful; (2)
administration of section 2 of the Clayton Act, as amended by the Robinson-Patman
Act, dealing with price and other discriminations, and Sections 3, 7, and 8 of the
Clayton Act dealing with tying and exclusive contracts, acquisitions of capital stock,
and interlocking directorates, respectively, and (3) administration of the Webb-
Pomerene or Export Trade Act, aimed at promotion of foreign trade by permitting the
organization of associations to engage exclusively in export trade, and providing that
nothing contained in the Sherman Act shall be construed asdeclaring to beillegal any
combinations or “* associations” entered into for the sole purpose of engaging in, and
actually solely engaged in, export trade: Provided, further, however, ‘ That the same
are not in restraint of trade within the United States.

1 Asrespectscertain special and limited fiel dsexcepted from the Commission’ sjurisdiction, seesecond
paragraph of section 5 of the Federal Trade Commission Act in appendix, p.178, and discussion of the
Commission’s functions and duties under applicable sections of the Clayton Act, pp.83,89.
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In connection with its foreign-trade work, the Commission has the power under
section 6 (h) of the Federal Trade Commission Act--

to investigate, from time to time, trade conditions in and with foreign countries where
associations, combinations, or practices of manufacturers, merchants, or traders, or other
conditions, may affect theforeign trade of the United States, and to report to Congressthereon,
with such recommendations as it deems advisable.

The general investigational and economic work of the Commission arises chiefly
under section 6 (a), (b), and (d) of the Federal Trade Commission Act, giving the
Commission power:

(a) To gather and compileinformation concerning, and to investigate, from time to time, the
organization, business, conduct, practices, and management of any corporation engaged in
commerce, excepting banksand commoncarriers*  * * and its relation to other corporations and
to individuals, associations, and partnerships.

(b) Torequire, by general or special orders, corporations engaged in commerce, excepting
banks, and common carriers subject to the act to regulate commerce * * * to file with the
Commission in such form as the Commission may prescribe annual or special, or both annual
and special, reports or answers in writing to specific questions, furnishing to the Commission
such information as it may require as to the organization, business, conduct, practices,
management, and relation to other corporations, partnerships, and individuals of the respective

corporations filing such reports or answersin writing. * * *
* * * * * * *

(d) Upon the direction of the President or either House of Congressto investigate and report
the facts relating to any alleged violations of the anti-trust acts by any corporation.

Aninvestigation under section 6 (d) of the organic act, when requested by Congress,
isundertaken by the Commission asaresult of aconcurrent resolution of both Houses.
Thisisin conformity with. the United States Code (48 Stat. 291, 15U. S. C. A, sec.
46a), and the Independent Offices Appropriation Act, 1934 (Public, No. 78, 73d
Cong.).

GENERAL LEGAL ACTIVITIES

Upon authority of the acts which it administers, the Commission, during the fiscal
year ended June 30, 1939, continued to direct its efforts toward the correction and
elimination of unlawful practices prohibited by those statutes.

Cases before the Commission.--The Commission made approximately 1,650
investigationsin caseswhich werein apreliminary stage or had not progressed to the
status of formal complaint or stipulation. These cases were disposed of either by
progression to the status. of formal complaint, by stipulation, or by closing.

The Commission approved atotal of 600 stipulations to cease and desist, executed
by partiesagainst whom informal proceedings had been instituted. Of these, 329 were
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leading advertising in newspapers, magazines, or by radio broadcast, was involved.

The Commission issued 370 complaints against companies, associations, or
individuals, alleging variousforms of unfair competition or unfair, deceptive, or other
unlawful acts or practices, as compared with 805 in the last preceding fiscal year.
Theseincluded casesof alleged combination or conspiracy inrestraint of tradethrough
price fixing and other unlawful agreements, and complaints charging violation of
section 2 of the Clayton Act as amended by the Robinson-Patman Act. In 288 cases
the Commission served upon respondentsits ordersto cease and desist from unlawful
practices which had been alleged in complaints and which were found to have been
engaged in by the respondents, as compared with 245 issued during the | ast preceding
fiscal year. Representative cases are described at pages 45 and 58.

Cases before the courts.--The Commission was successful in 27 cases before the
Federal courts, 17 of which were before the United States Circuit Courts of Appeals
and 10 before the United States District Courts. The Circuit Courts of Appeals set
asidethe Commission’ sordersto cease and desist in 2 cases, oneof which, at theclose
of the fiscal year, was pending before the Supreme Court of the United States on
petition for certiorari. There was one adverse decision in a District Court. The
Supreme Court denied petitions for writs of certiorari filed by respondentsin 2 cases
in efforts to reverse prior decisions by Circuit Courts of Appeals favorable to the
Commission. Under the Wheeler-Lea amendment to the Federal Trade Commission
Act providing injunctive relief in cases involving advertised commodities the use of
which may be injurious to health, the Commission was successful in obtaining from
the United States District Courts in the 10 cases in which it made application,
preliminary injunctions prohibiting certain advertisements of medicinal preparations
pendingtheissuance, trial, and final disposition of complaintsunder the Federal Trade
Commission Act.

Foreign trade work.--Forty-three export trade associations organized under the
Export Trade (Webb-Pomerene) Act had papers on file with the Commission as of
June 30, 1939. Associations formed during the fiscal year were: Potash Export
Association, Inc., New York, and International Wood Naval Stores Export
Corporation, Gulfport, Miss. The associations are discussed in part VV of this report,
which also contains a summary of laws and decrees relating to trade and competitive
conditionsin 31 countries or dominions of the world.

Radio and periodical advertising.--In October 1938, the Commission created its
Radio and Periodical Division to supersede the
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former Special Board of Investigation in order more effectively to discharge the
additional duties resulting from enactment of the Wheeler-Lea amendment to the
Federal Trade Commission Act. Examination of newspaper, magazine, and radio
advertising for misleading representations was continued and the survey extended to
include mail-order catal ogs and domestic newspapers published in foreign languages.

TRADE PRACTICE CONFERENCES

Animportant phase of the Commission’ s activities during the last year has been its
trade practice conference work. Under this procedure a means is afforded whereby
members of an industry may voluntarily cooperate with the Commission in the
establishment of fair trade practice rules, the purpose of which isthewholesale elim-
ination of unfair methods of competition and other illegal acts, practices, and trade
abuses.

Thiswork isperformed under authority of the Federal Trade Commission Act, where
by the Commission is empowered and directed to prevent the use in commerce of
unfair methods of competition and other illegal practices.

Since the beginning of this work in 1919, there have been held before the
Commission trade practice conference proceedingsfor alarge number of industries of
varied character, with memberships up to many thousands and aggregate capital
investments running into billions of dollars.

Inthe near future a booklet containing current trade practice ruleswill be available.

THE WHEELER-LEA ACT

The Wheeler-Lea Act has been in effect approximately 18 months. It is purely
amendatory, its provisions having been incorporated and integrated entirely in the
provisionsof the Federal Trade Commission Act, whichisthebasisof amajor portion
of the Commission’s activities.

Principal amendments were summarized in the Commission’s Annual Report for
1938 at page 3. Section 5 of the Federal Trade Commission Act was broadened to
includethe prohibition of unfair or deceptive actsor practicesin commercein addition
to unfair methods of competition theretofore prohibited. It was provided that the
Commission’s cease and desist orders shall become final after certain definite dates,
and penalties for violation of orders that have become final were prescribed. The
Commission has already certified to the Department of Justice a number of casesfor
penalty proceedings under this section, and appropriate suits have been filed by that
department.
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The dissemination or the causing of the dissemination of false advertisements of
food, drugs, devices, or cosmetics were specifically made unlawful and criminal
penalties were prescribed for the dissemination of advertising relative to any of such
commodities, the use of which may be injuriousto health, or, where there isintent to
defraud or mislead.

Also, the Commission, when it hasreason to believe that such action would beinthe
public interest, was given authority to proceed in a United States District Court by
injunction to halt an existing, or to prevent athreatened, dissemination in violation of
the provisions above referred to, pending the issuance and final disposition of a
complaint under the Act. The Commission has obtained a number of preliminary
injunctions pursuant to this section of the act.

The procedures under the false advertising sections of the act as amended are
described at page 37, field investigations thereunder at page 42, and 10 suits in the
United States District Courtsfor injunctive relief in casesinvolving false advertising
of medicinal preparations at page 110. Questionsrelating to effects of the amendment
of section 5 are discussed under court cases in the matters of National Candy Co. and
others, page 97, and Benjamin D. Ritholz and others, page 108.

ROBINSON-PATMAN ANTI-DISCRIMINATION ACT

Enacted more than 3 years ago (June 19, 1936), the Robinson-Patman Act is an
amendment to section 2 of the Clayton Act, restating in broader terms the basic
principle of prohibiting price and related discriminations which injuriously affect
competition.

Threeof theUnited States Circuit Courtsof Appeals, in affirming Commission cease
and desist ordersissued pursuant to the amended act in 3 cases, have determined the
most important questions arising in connection with interpretation and application of
the brokerage section of the Robinson-Patman Act. These decisionswerein the cases
of Biddle Purchasing Co., of New Y ork, and others (see p.94), Oliver Brothers, Inc.,
of New York, and others (p. 106), and The Great Atlantic & Pacific Tea Co. of New
York (Third Circuit, Philadelphia, September 22, 1939).

The volume of the Commission’ swork in administering the amended section 2 has
steadily increased. During thefiscal year ended June 30, 1939, the Commissionissued
32 complaintsalleging violations of thissection ascompared with 20 complaintsinthe
last preceding fiscal year. During the year investigations of alleged violations of
section 2 were ingtituted in 173 matters, and 134 of such investigations were
completed and submitted to the Commission with recommendations for disposition.
Since the Robinson-
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Patman amendment a total of 689 investigations has been instituted and 478
completed.

Inthe 3 years sinceits enactment, the Commission’ s administration of the amended
section 2 has touched to some extent the whole field of industry and commerce. The
number of investigations completed, or in progress at the close of the fiscal year, is
indicated in the following list of general commodity classifications: Food products,
174; building materials, 74, manufactures supplies, 64; furniture and household
equipment, 40; automobiles and accessories, 37; farm supplies, 83; clothing and
accessories, 29; toilet preparations, 29; petroleum products, 26; pharmaceutical
preparations, 26; specialties, 22; tobacco products, 19; recreational and sporting goods,
11; school and office supplies, 10; hardware, 8; machinery, 7; publications, 7; medical
and surgical equipment, 6; optical supplies, 6; general merchandise, 6; and coal 4.

A proceeding by the Commission against one member of aparticular industry for a
violation of thestatutefrequently requirestheinstitution of proceedingsagainst similar
violations by other members of the same industry and this contributesto theincrease
of enforcement work. An additional factor in the increase is the better grasp of the
provisions of the statute on the part of applicants who charge violations of the law.
This growing understanding is demonstrated by a decrease in the number of
applicationsfor complaint based upon misinterpretation of the law and by an increase
in applications which are primafacie well founded.

Thepolicy of furnishingbusinessmen or their attorneys, who call at the Commission
offices, with available information concerning decisions of the Commission or of the
courtswith respect to applicable portions of the act, has been continued in an effort to
aid business concernsin their desire to comply with the provisions of the statute.

Expenseof pricediscriminationinvestigations.--Investigationsof aleged violations
of the amended section 2 are much more costly and time-consuming than those made
under the other acts administered by the Commission. This results from the technical
nature of the act, the defenses available, and the consequent particularity of detail
required, aswell asthefact that asingleinvestigation may involve from oneto several
hundred possible respondents. In many instances where justification for price
differencesis claimed upon the basis of costs, elaborate cost-accounting studies are
required.

Where cost studies become necessary they are carefully coordinated by the
Commission’s investigating staff with the legal issues. in a particular case to avoid
excessive accounting costs to the Commission or to the proposed respondent.
Distribution cost data in adequate form are frequently not readily available from
records of
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proposed respondents, and it is often difficult to relate such data to the price
differenceswhich may exist. Thefact isthat distribution cost accounting adequate for
purposes of defense under the Robinson-Patman Act isin its pioneer stage, and the
difficulties which arise will probably continue until adequate cost and marketing
records, in aform which permits allocation of costs as among customers in varying
price classifications, are more generally kept by companies subject to the act.

Basing of price differences on cost differences.--In most cases which have come
before the Commission thus far, where attempt has been made to justify price
differences on the basis of cost differences, it has been the costs of sale and delivery
that were involved and not those of manufacture.

When acompany basesitsdefenseto acharge of pricediscrimination on differences
in costs the Commission in the preliminary stages of the case endeavors to give,
through its economic and accounting staff, as much assistance as is desired and
practicable under the circumstances in order to determine and allocate such costs by
sound accounting methods. Often test studies are suggested by the Commission and
outlined for the company. When, however, formal com-plaint has been issued the
burden of proof that differencesin cost equal or exceed differencesin pricerestsupon
the company as respondent.

TEMPORARY NATIONAL ECONOMIC COMMITTEE

Following a special message delivered to Congress by President Roosevelt on April
29, 1938, Congress, by Public Resolution N0.113, Seventy-fifth Congress, approved
June 16, 1938, created the Temporary National Economic Committee, having as its
basic purpose the making of a study of monopoly and the concentration of economic
power in and financial control over production and distribution of goods.

The main objectives were to determine: (1) The causes of such concentration and
control and their effect upon competition; (2) the effect of the existing price system
and the price policies of industry upon the general level of trade, upon employment,
upon long term profits, and upon consumption, and (3) the effect of existing tax,
patent, and other Government policiesupon competition, pricelevels, unemployment,
profits, and consumption; and to investigate the subject of governmental adjustment
of the purchasing power of the dollar so asto attain 1926 commodity price levels; and
to make recommendati onsto Congressrespecting contingent legislation, including the
improvement of antitrust policy and procedure and the establishment of national
standardsfor corporationsengaged in commerceamong the Statesand with theforeign
nations.
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The various fields of inquiry were divided among six executive agencies. The
Federal Trade Commission was assigned the fundamental task of studying
monopolistic practices in American industry, together with an investigation of the
feasibility of Federal licensing of corporations engaged in interstate commerce.

The Federal Trade Commission opened its hearings on February 28, 1939. Its
presentation was divided into three parts: (1) a prologue; (2) a general summary of
Federal Trade Commission experience during the period 1930-38; and, (3) aseries of
monopolistic practices affecting competition in approximately 14 industries.

The prologue expressed the attitude and desire of the Commission that free, open,
and fair competition be fostered and protected and that antimonopoly laws be
strengthened. This initial presentation was followed by a factual survey of the
corrective proceedings taken by the Commission pursuant to its powers and duties
involving illegal practices and restraints of interstate commerce. A summary was pre-
sented of 59 selected cases in which the Commission had issued cease and desist
orders against a series of monopolistic practices and restraints of trade.
Recommendations were presented pertaining to strengthening existing antitrust laws
by supplemental legidlation. It was specifically suggested that section 7 of the Clayton
Act be amended by forbidding the acquisition by corporations of assets of competitor
corporations. The prohibitions of this section are at present restricted to capital stock
acquisitions. (See page 14.)

Brief summaries were presented of a few of the economic studies made by the
Commission at the direction of Congress during the last 7 years, the materials
presented including theinvestigationsof el ectric and gas utilities, agricultural income,
chain stores, and farm machinery.

Thefinal part of the programinvolved presentation of variousmonopolistic practices
and conditions in a number of industries, including the milk, whisky, and sulphur
industries. The basing point practice of the steel industry was presented by the
Commission as an example of geographic price discrimination.

The program of the Temporary National Economic Committee continues into the
fiscal year 1939-40 and the Federal Trade Commission staff engaged in thiswork, as
of June 30, 1939, was preparing afinal group of studiesfor presentation in the form
of both hearings and oral reports during the fall of 1939.

Commissioners Ferguson and Davis are the Commission’s representatives on the
Temporary National Economic Committee.
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GENERAL INVESTIGATIONS

More than 110 general inquiries or studies have been Conducted during the
Commission’s existence, most of them in pursuance of congressional resolutions,
although many have been conducted pursuant to Presidential orders and otherson the
Commission’sinitiative. Many of these inquiries have supplied valuable information
bearing on competitive conditions and trends in interstate trade and industrial
development and have shown the need for, and wisdom of, legislation or other
corrective action.

The status of each investigation in progress during or at the close of the fiscal year
is described as follows:

Motor-vehicle industry.--In response to Public Resolution No. 87, Seventy-fifth
Congress, third session, approved April 13, 1938, the Commission investigated the
investments, profits, and production of motor vehicle manufacturers, the selling and
distributing policies and practices of automobile manufacturers and dealers, and cost
to the consumer of the charges made by finance companies, and reported to Congress
on June 5, 1939. (See p.19.)

Resale price maintenance.--An investigation of resale price maintenance as
practiced under the various State Fair Trade laws was authorized by the Commission
in aresolution adopted April 25, 1939, and was undertaken prior to close of the fiscal
year. (Seep.27.)

Millinery industry.--At the request of the President, the Commission investigated
distribution methods in the millinery industry. (See p.28.)

A list and brief descriptions of the more than 110 inquiries conducted by the
Commission since 1915 begins at page 203.

ACTIVITIESON BEHALF OF THE CONSUMER

That the Commission’s functions are directly concerned with affording protection
to the purchasing public, as well as to business, and that the Commission’ s work for
consumer protection hasbeenincreasing steadily, both in volume and in effectiveness,
isshown in aspecia chapter on “Consumer Protection,” beginning at page 163.

COMMISSIONERSAND THEIR DUTIES
The Federal Trade Commission is composed of five Commissioners appointed by
the President and confirmed by the Senate. Not more than three of the Commissioners

may belong to the same political party.

191903---40-----2
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The term of office of a Commissioner is 7 years, as provided in the Federal Trade
Commission Act. The term of a Commissioner dates from the 26th of September last
preceding his appointment (September 26 marking the anniversary of the approval of
the act in 1914), except when he succeeds a Commissioner who relinquishes office
prior to expiration of histerm, in which case, under the act, the new member “shall be
appointed only for the unexpired term of the Commissioner whom he shall succeed.”
Upon the expiration of histerm of office, aCommissioner continuesto serve until his
successor has been appointed and has qualified.

As of June 30, 1939, the Commission was composed of the following members:
Raobert E. Freer, Republican, of Ohio, chairman; Garland S. Ferguson, Democrat, of
North Caroling; Charles H. March, Republican, of Minnesota; Ewin L. Davis,
Democrat, of Tennessee; and William A. Ayres, Democrat, of Kansas. Commissioner
Daviswill become Chairman in January 1940.

Each December the Commi ssion designatesoneof itsmembersto serveasChairman
during the ensuing calendar year. Commissioner Freer was chosen Chairman for the
calendar year 1939, succeeding Commissioner Ferguson. The chairmanship rotates,
so that each Commissioner serves as chairman at least once during histerm of office.
The chairman presides at meetings of the Commission, supervises its activities, and
signs the more important official papers and reports at the direction of the
Commission.

In addition to the general duties of the Commissioners, in administering the statutes,
the enforcement of which is committed to the Commission, each Commissioner has
supervisory chargeof adivision of the Commission’ swork. Chairman Freer has super-
visory charge of the Economic Divison and Radio and Periodical Division;
Commissioner Ferguson, of the Chief Trial Examiner’s Division and the Trade
Practice Conference Division; Commissioner March, of the Chief Examiner’'s
Division; Commissioner Davis, of the Chief Counsel’s Division; and Commissioner
Ayres, of the Administrative Division. The Commission has a Secretary, who is its
executive officer.

Every case that is to come before the Commission is first examined by a
Commissioner and then reported on to the Commission, but all matters under its
jurisdiction are acted upon by the Commission as awhole. The Commissioners meet
for the consideration and disposal of such matters every business day. They have
administrative charge of thework of astaff which, asof June 30, 1939, numbered 687
officidls and employees including attorneys, economists, accountants, and
administrative personnel engaged in Washington and in 5 branch offices. The
Commissioners hear final arguments
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in the cases before the Commission, and usually presideindividually at trade practice
conferencesheld for industriesin various parts of the country, and al so have numerous
administrative duties incident to their position.

HOW THE COMMISSION'SWORK ISHANDLED

Thework of the Federal Trade Commission may bedivided broadly into thefollowing
general groups: Legal, economic, and administrative.

The legal work of the Commission is under the direction of the Chief Counsel, the
Chief Examiner, the Chief Trial Examiner, the Director of the Radio and Periodical
Division, and the Director of Trade Practice Conferences.

The Chief Counsel acts as legal adviser to the Commission, supervises its legal
proceedings against respondents charged with violations of the acts administered by
the Commission, has charge of the trial of cases before the Commission and in the
courts, and supervisesthe export tradework of the Commission as conducted pursuant
to the Export Trade Act.

The Chief Examiner has charge of legal investigations of applications for complaint
alleging violations of the laws over which the Commission hasjurisdiction, except as
to probable violations which have come under the observation of the Radio and
Periodical Division as hereinafter explained When the Commission undertakes
investigations in response to congressional resolutions, or under section 6 of the
Federal Trade Commission Act, the Chief Examiner supervises such general
investigations as are primarily of alegal nature, such as the millinery investigation.
Members of the Chief Trial Examiner’ s Division preside at hearings for the reception
of evidence in formal proceedings and certain of the investigations conducted by
Executive direction, pursuant to congressional resolutions, upon the Commission’s
own initiative, or at the request of the Attorney General. Other members of the
division, who have no other function, arrange settlementsby sti pul ation of applications
for complaint, subject to the approval of the Commission.

The Division of Trade Practice Conferences conducts activities relative to the
formulation and approval of trade practice rules, the holding of industry conferences
in respect thereto, the administration and enforcement of such rules which have
received Commission approval and arein effect, and other staff dutiesincident to the
trade practice conference procedure.

The Radio and Periodical Division conducts preliminary investigations in cases
involving allegations of false and misleading adver-
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tising. Such cases usually result from the division’s continuing examination of radio
and periodical advertising and are conducted under a special procedure.

The Economic Division, under the Chief Economist, conducts those general
inquiriesof the Commission asare primarily of an economic nature, such asthe motor
vehicles and resale price maintenance investigations. The Economic Division
cooperates With the legal divisions with respect to the cost accounting work for the
Robinson-Patman Act cases.

The Commission has on its staff an economic advisor with specia reference to
administration of the Robinson-Patman Act and in connection with certain genera
investigations. This official has charge of the special staff assisting the Commission
in the studies assigned to it by the Temporary National Economic Committee.

Responsible directly to the Assistant Secretary of the Commission, the
Administrative Division conducts the business affairs of the Commission and ismade
up of units such as are usually found in Government establishments, the functions of
such units being covered largely by general statutes. These units are: Accounts and
Personnel, Disbursing Office, Docket Section, Publications, Library, Mailsand Files,
Legal Editing, Supplies, and Stenographic.

The Commission hasaPublic Relationsand Editorial Service. Itsdutiesincludethe
distribution of information, the preparation and editing of annual and special reports,
and the answering of inquiries relative to the Commission’s work. This division is
under the supervision of the Assistant to the Chairman.

The Commission has access to the laboratories, libraries, and other facilities of
Federal Government agencies, to any of which it may refer matters for scientific
opinions or information. The Commission also obtains, when necessary, certain
medical and other scientific information and opinionsfrom nongovernment hospitals,
clinics, and laboratories. The Commission has established the nucleus of acompetent
medical staff under supervision of an officer assigned to it by the United States Public
Health Service. These physicians act as advisors and consultants in certain matters
arising under the advertising provisions of the Federal Trade Commission Act as
amended by the Wheeler-Lea Act.

The Commission maintainsbranch officesinNew Y ork, Chicago, New Orleans, San
Francisco, and Sesttle.

PUBLICATIONS OF THE COMMISSION
Publications of the Commission, reflecting the character and scope of itswork, vary

in content and treatment from year to year. Important among such documentsare those
presenting fact-finding
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studies, reports, and recommendations relating to general business and industrial
inquiries. Illustrated by appropriate charts, tables, and statistics, these books and
pamphlets deal with current developments, possible abuses, and trendsin anindustry,
and contain scientific and historical background. They have supplied economists and
students of business and government, the Congress, and the public with information
not only of general interest but of great value as respects the need or wisdom of new
and important legislation, to which they have frequently led, as well as corrective
action by the Department of Justice and privateinterests affected. The Supreme Court
has at times had recourse to them, and many of them have been designated for reading
in connection with university and college courses in economics and law.
Findingsand ordersof the Commission, as published in thevolumesknown as Federal
Trade Commission Decisions, contain interesting and important material regarding
business and industry. They tell, case by case, the story of unfair competition, unfair
or deceptive acts or practices, exclusive-dealing contracts, price discriminations, and
capital-stock acquisitions in violation of the statutes which the Commission
administers, and of the measures taken by the Commission to prevent such violations
of law.

The Commission publishes a monthly summary of its work showing the number of
cases in the various stages of its legal procedure and the status of each current legal
case, general investigation, and trade-practice conference.

Regarding the Commission’s publications, the Federal Trade Com-mission Act,
section 6 (f), says the Commission shall have power--

to make public from time to time such portions of the information obtained by It hereunder,
except trade secrets and names of customers, as It shall deem expedient In the public interest;
and to make annual and specia reports to the Congress and to submit therewith
recommendations for additional legislation; and to providefor the publication of itsreportsand
decisions in such form and manner as may be best adapted for public information and use.

Publications of the Commission for the fiscal year ended June 30, 1939, were:
Annual Report Of the Federal Trade Commission for the Fiscal Year Ended June 30,
1938. House Document No0.10, Seventy-sixth Congress, first session, November 30,
1938.

Supplemental Report on Antidumping Legislation and Other Import Regulationsinthe
United States and Foreign Countries. June 27, 1938. 2 Report supplements Senate
Document No0.112, Seventy-third Congress, second session.

2 Full report processed in 1939.



14 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION

Trade Practice Conference Procedure, reprint of Rule XXIV, “Rules, Policy, and Acts
of the Federal Trade Commission,” dated May 21, 1938. August 25, 1938.
Robinson-Patman Act, data compiled from public sources of information, excer pts
from findings and orders of the Commission and decisions of the Courts, November
1, 1938.

Procedure before the Federal Trade Commission in the Handling of Certain Types of
False and Mideading Advertising Cases by the Radio and Periodical Division,
November 23, 1938.

Motor Vehicle Industry, Summary and Conclusions. June 5, 1939. 3 Federal Trade
Commission Decisions, Volume 22, January 14-July 9, 1936, and Volume 23, July 10-
November 30, 1936. 4

Satutesand DecisionsPertainingtothe Federal Trade Commission, Volumell, 1930-
1938. 4

RECOMMENDATIONS

Amendments to section 7 of the Clayton Act.--On a number of occasions in annual
reportsandin reportson particular investigations, the Commission hascalled attention
to the fact that, while this section now declares unlawful the acquisition by one
corporation of the capital stock of a competing corporation, or the acquisition by a
holding company of the capital stock of two or more competing corporations, where
substantial lessening of competition between the corporations may result or where a
tendency to create a monopoly of any line of commerce or restraint of trade in any
section or community may result, it does not purport to declare unlawful the
acquisition of physical assets where similar tendencies and conditions may result. It
has al so been pointed out by the Commission in previousreportsthat thislatter method
of eliminating competition to the public injury has been increasingly employed by
corporations engaged in interstate commerce. The Commission therefore renews its
recommendation that the acquisition of assets be declared unlawful under the same
circumstances that the acquisition of capital stock is aready so declared. It is also
recommended that section 11 of the Clayton Act be amended by inserting in the 21st
line thereof, after the word “stock,” the words “or assets.” This recommendation is
made so that the Commission will have authority to require a corporation to divest
itself of assetsillegally acquired.

3 Complete report printed as House Document No. 468, Seventy-sixth Congress, first session. Available
only from the Superintendent of Documents, Government Printing Office, Washington, D.C.

4 Available only from the Superintendent of Documents, Government Printing Office, Washington D.C.
Printed In 1939.
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Asaresult of its studies of competitive conditions existing in many industries during
the past few years, the Commission believes that when a considerable proportion of
the total output of an industry is brought under one ownership, there is strong
probability that competition will be substantially lessened in the process. It is also
believed that the problem created by consolidations and mergersis not merely that of
lessening of competitioninaparticular industry. The progressive enlargement of afew
predominant enterprises has already gone so far that, in financial strength and in
numbers of persons subject to their control, the largest concerns outrank some State
governments. The dangers of such concentration of power are evident whether the
power is concentrated in one industry or spread over a number of industries. The
Commission believes that there should be limits to growth which result from
combining the assets of various enterprisesfor the sake of greater power which can be
exercised by the combination.

The Commission calls attention to the fact that the Temporary National Economic
Committee, in apreliminary report to the United States Senate, made pursuant to the
terms of section 4 (@), Public Resolution No0.113, Seventy-fifth Congress,
recommended the amendment of sections 7 and 11 of the Clayton Act with the
following comment:

*

*

* Preliminary investigations by the Commission, during the period 1929-35, into 547 mergers,
show that 54 percent of them involved merging of assets. The proportion increased from year
to year during said period and has greatly increased since that time, until nearly al recent
consolidations have been brought about through acquisition or merging of assets.

2. Thelaw should be amended to cover the acquisition of the stock of one or more corporations,
instead of two or more as in the present law. The paragraph covers acquisitions by a holding
company, and it is manifest that if the holding company acquires the stock of a company in
substantial competition with one of its subsidiaries, thereis or may be the same restriction or
destruction of competition as in the acquisition of two competing companies.

3. Another desirable amendment would prevent the closing of what may be the only available
market for the assets of a corporation in bankruptcy or in immediate danger of bankruptcy. A
competitor of the corporationin financial difficultiesmay often bethe only available market for
its assets, and it is believed that permitting an acquisition under such circumstances will not
defeat the purposes of the section, provided the provisionis so drafted asto prevent the bringing
about of the competitor’s financial difficulties by collusion, for the purpose of evading the

prohibitions of the section.
*

* X X X X X



The tendency toward the concentration of control of the economic system in fewer and fewer
business executives seems proved.

The consequence of that tendency is a steadily lessening number of competitors.

It has been the traditional conviction of the people of the United States that the opportunity of
the citizen to engage in business should not be restricted
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and that a system of free open competition is best calculated to preserve that opportunity.

Itisclear, however, that the financial and other resourcesrequired for economic endeavor are
becoming increasingly difficult for the ordinary enterpriser to obtain and that concentration of
economic power and wealth is accompanied by increasing unemployment and narrowing
markets.

The Commission therefore desires to reiterate the recommendations made in its
previous reports for the amendment of the provisions of section 7 of the Clayton Act
to make it unlawful for any corporation, directly or indirectly, through a holding
company, subsidiary, or otherwise, to acquire any of the capital stock or assets of a
competing corporation when either of said corporations is engaged in interstate
commerce, or for aholding corporation to acquire any of the capital stock or assets of
asingle corporation, engaged in interstate commercein competition with asubsidiary
of the holding corporation when the effect of such acquisition of stock or assets may
be to substantially lessen competition between the two corporations or, where, from
the relative size of the corporation resulting from the merger and the surrounding
conditions, the effect of such acquisition may be to restrain competition or tend to
create amonopoly in any line of commerce; and for the amendment of section 11 as
above indicated.

The permissible percentage of corporate control over an industry should be el astic.
A given percentage in one industry might be wholly harmless to the public interest,
while the same Or even a smaller percentage in another industry might be gravely
prejudicial. The minimum percentage necessary to effective corporate control of an
industry is quite anal ogous to the minimum percentage of stock ownership necessary
to control a corporation. In both cases it varies widely according to circumstances.

The Commission would emphasize that among its various recommendationsfor the
amendment of section 7, the one of outstanding and basic importance is that the
acquisition of assets should be made as unlawful asthe now forbidden acquisition of
stock whenit producesthe sameresults. Unlessthat recommendation betranslated into
legidlativeaction, theother recommendationsmadeare of relatively minor importance.
If that recommendation were accepted, then the importance of the others would be
greatly enhanced. As the Supreme Court has said, the acquisition of stock was
probably forbiddenin 1914 becauseit wasthe method then most commonly employed.
The prohibition of that method made the acquisition of assets the method most
commonly employed since 1914. If evil results be the criterion, the methods more
recently employed should be forbidden.
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PART |I. GENERAL INVESTIGATIONS
MOTOR-VEHICLE INDUSTRY
INQUIRY COMPLETED AND REPORT SENT TO CONGRESS

The Commission inquiry regarding the motor-vehicle industry was made pursuant
toajoint congressional resolution (Public Res. No. 87, 75th Cong., 3d sess.), approved
by the President on April 13, 1938. Adoption of this resolution was a result of
complaints by organized automobile retailers that manufacturers of automobiles
impose unreasonabl e operating conditions upon deal ersunder the terms of agreements
required of all dealers handling new motor vehicles. These agreements set forth the
conditions under which dealers may purchase and distribute the automobiles, repair
parts, and accessories of the manufacturer whose cars or trucks are handled.

Theresolution directed the Commissionto determineand report inayear itsfindings

respecting:

1. The extent of concentration of control and of monopoly in the manufacturing,
warehousing, distribution, and sale of automobiles, accessories, and parts, including
methodsand devicesused by manufacturersfor obtai ning and maintaining their control
or monopoly of such manufacturing, warehousing, distribution, and sale of such
commodities, and the extent, if any, to which fraudulent, dishonest, unfair, and
injurious methodsare empl oyed, including combinations, monopolies, pricefixing, or
unfair trade practices,

2. The extent to which any of the antitrust laws of the United States are being
violated.

The resol ution authorized the appropriation of $50,000 for theinquiry, but no funds
were actually appropriated. The Commission, however, initiated the investigation at
once and the work was well under way before June 30, 1938. The entire inquiry was
carried on with funds included in the Commission’s regular appropriations for the
fiscal years ended June 30, 1938, and 1939, and the report was submitted to the
Congresson June5, 1939. The summary chapter, “Motor Vehicle Industry, Summary
and Conclusions’ (24 pp.), was made available for distribution in booklet form. The
complete. report, “Motor Vehicle Industry,” has been printed as House Document
N0.468, Seventy-sixth Congress, first session, and is available
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at the office of the Superintendent of Documents, Government Printing Office,
Washington, D. C.

Scope of the inquiry.--Because of limitations of time, money, and personnel, the
detailed study of the books and records of manufacturers was limited to 7 of the 11
important manufacturers that were making passenger carsin 1938, several of whom
areimportant producers of trucks and commercial cars; however, these 7 manufactur-
ersexamined sold 98 percent of all new passenger automobiles marketed by American
manufacturers in 1937. No detailed study, however, was made of the operations of
companies manufacturing only trucks and commercial vehicles.

Report formswere addressed to approximately 5,600 individual retail ersrequesting
financial information and replies to specific questions regarding conditions under
whichtheir businesseswere operated. Usablefinancial and operating statementswere
obtained from approximately 525 individual dealers and usablerepliesto the general
guestionswere obtained from aconsiderably larger number of dealers. Also, some 400
dealers were questioned by the Commission examiners.

A study was made of the operations of 30 representative automobile finance
companies, including one factory owned, three large factory preferred, and 26
independent finance companies. This study covered the investment and profits of the
companies and a detailed study of approximately 40,000 purchases by finance
companies of individual retail installment sales contracts.

Concentration of production.--There is a marked degree of concentration in motor
vehicle manufacture. Seven leading passenger car manufacturers, in 1937, sold 98
percent of all new passenger auto-mobiles marketed by American manufacturers, and
over 90 percent of passenger ears, trucks, and other commercial vehicles combined.
These 7 manufacturers sold, in 1938, about 99 percent of all new passenger cars
registered. In thisyear, 3 of these 7 manufacturers sold slightly more than 90 percent
of all new passenger cars registered, the proportions being: General Motors, 44.8
percent, Chrysler, just under 25 percent, and Ford, 20.5 percent.

Profits of manufacturers.--During the 11-year period, 1927 to 1937, the aggregate
net profits of the largest seven manufacturers of passenger automobiles amounted to
more than $2,375,000,000, before provision for income taxes. The profits of General
Motors and Chrysler Corporation, especially, were very large. Those of General
M otors amounted to nearly 80 percent of thistotal, and those of Chrysler Corporation,
to about 11.6 percent. The Ford Motor Co. together with four of the smaller
manufacturers had lessthan 9 percent of these profits. The Ford Company’ sprofitsin
this period were
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extremely small because of its heavy losses during the depression years and also
during the shutdown of manufacturing operations in 1927 and 1928 for the
reconstruction of plantsin connection with a change in models.

Prices and quality of passenger cars.--Data obtained from the seven companies
examined made possible a comparison of factory prices of reasonably comparable
four-door sedans, covering roughly the period since 1923. This comparison shows
substantial net decreasesin prices. Ingeneral, priceswerelowest during the depression
years following 1929, but increased somewhat in more recent years.

Profits of motor vehicle dealers.--Retail dealer reportsto the Commission covering
119,131 new cars of all makes sold in 1937, indicated that the dealer’s average net
operating profit per new car sold wasentirely derived from sales of parts, accessories,
supplies, and services that represented only 15 percent of their total business. For
distributor-dealers, whose business combined both wholesaling and retailing, the
showing was that nearly 97 percent of their profit per new car sold was derived from
sales of parts, accessories, supplies, and service, representing less than 12 percent of
their total business. This showing supports the claim of dealers that competition,
aggravated by the pressure of manufacturersfor large volume of new car sales, forces
dealers to handle both new and used cars at little or no profit.

Cost of installment purchasing.-- About 60 percent of retail motor vehicle salesis
made oninstallment plans. Financing these retail salesat minimum cost to the car user
isof importanceto manufacturers, because of theeffectson the manufacturer’ svolume
of sales and his ahility to compete with other manufacturers.

To improve this business for their own advantage, as well asto sharein the profits
of financing, General Motors Corporation organized General Motors Acceptance
Corporation, Ford Motor Co. organized Universal Credit Corporation, Chrysler
Corporation acquired an interest in Commercial Credit Co. and entered into special
contracts with it, and other manufacturers made specia financing arrangements with
Commercia Investment Trust Corporation. Later, however, Ford Motor Co. and
Chryder Corporation disposed of their direct financial interests in their respective
companies. This left only one finance company, General Motors Acceptance
Corporation controlled directly by a manufacturing company.

Thefactory controlled finance company wasthe leader in the establishment of basic
finance charge rates of one-half of 1 percent per month on the entire origina unpaid
purchase prices, including the retail premiums for the insurance protection of
automobiles pur-
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chased on theinstallment plan. The rates, however, still imply interest paid by the car
purchasers at about 11 % percent per annum on the monthly unpaid balances of the
cash purchase prices of their automobiles and insurance.

Actual financechargespaid by theretail purchaser sometimes. arelessthanthebasic
rate, because of dealers errors or special concessions to purchasers. More often,
however, thefinance charges paid by the purchaser exceed the basic rate. Such excess
paid by the purchaser may be the result of a number of causes. For example, the
insurance rates actualy paid by the finance company may be less than the rates
charged the customer, or special charges or additions to the finance charges may be
made by the vending dealer (so-called “packs’) for which no additional service is
rendered. Dealer packsarefacilitated by many finance companiesthat provide dealers
withtwo or morerate charts based on different rates of charge, so that adealer can use
achart based on a high rate when dealing with a car purchaser, but will use the chart
based on the minimum rate when selling the installment contract to the finance
company. Someretailers claim that they areimpelled to insert such “ packs’ to recoup
over-allowances on used cars taken in trade in selling new cars under pressure from
manufacturers for volume.

I nsurance commissions, sometimes representing as much as 50 percent of the retail
premiums for insurance on motor vehicles, are an important source of profit to most
of thefinance companies. The system offers opportunity for providing the automobile
purchasers with less protection than that for which they are charged; and at least 1
finance company, among the 30 examined, did this systematically.

Basis for manufacturer-dealer relations.--The terms of the manufacturer-dealer
agreement, without which no dealer can purchase directly from the manufacturer or
the manufacturer’s authorized wholesale distributor, lay the basis for extensive
supervision by the manufacturer over the operations of his dealers. Dealers complain
that the supervision exercised, especially by the larger manufacturers, often isof such
a character as to amount to coercive interference with the dealer’ s business.

Manufacturers pressure on dealers.--Much information was developed by the
inquiry indicating that automobile manufacturers exert pressurein varying degreesto
induce dealers to establish and maintain sales establishments, service facilities, sales
and service personnel satisfactory to the manufacturer, and require the dealer to take,
especialy near the end of each model year, more cars, parts, and accessories than
dealersmay wish to handleor be ablereadily to market. Manufacturers, especially the
larger ones, generally
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insist that their dealers shall handle their particular lines to the exclusion of other
manufacturers’ lines.

Manufacturers generally either require their dealersto adopt prescribed accounting
systems or insist upon the maintenance of an accounting system that will enable the
dealer periodically to furnish detailed financial and operating statementsin the form
prescribed by the manufacturer, and expect dealersto permit audits of their accounts
by accountants employed by the manufacturers.

Dealer penalty for failure to meet manufacturers' requirements.--The penalty for
failure of the dealer to conformto any or all of the requirementsimposed upon him by
the manufacturer, or thelatter’ sfield representatives, is cancellation of hisdealership
on relatively short notice as provided in the dealer agreement.

Manufacturers' tradeassociation activities.--The Commission’ sexamination of the
activities of the Automobile Manufacturers Association did not disclose price
agreements or other cooperative activities that appear to be contrary to the antitrust
acts. Apparently thisis due in part to the fact that motor vehicles, and particularly
passenger cars, are commodities so individual in character that the ordinary methods
of pricefixing are not readily adaptable to them, and in part to the existence of keen
competition among manufacturers for volume based on both price and quality of
product.

Dealer tradeassociation activities.--In addition to theNational Automobile Dealers
Association thereprobably areat |east 500 |ocal and State organi zations of automobile
retailers.

Inquiries respecting the activities of anumber of typical local associations, most of
which were sponsored by State associations and operated along lines recommended
by the National Automobile Dealers’ Association, indicated that alarge proportion of
the local associations studied were attempting, by agreements, to limit dealer
competition.

CONCLUSIONSOF THE COMMISSION

Based on information developed by the inquiry, the Commission stated its
conclusions respecting the economic activities of motor-vehicle manufacturers,
dealers, and companies financing installment sales of automobiles that affect the
public interest as follows:

Concentration in the motor vehicle industry.--The Commission finds that a high degree of
concentration prevailsin the motor-vehicleindustry, there beingin 1938 only 11 companies (or
company groups) producing passenger carsregularly, and 3 of them had no lessthan 90 percent
of thetotal unit sales of passenger cars; that among these 3 |eading motor-vehi cle manufacturers
there prevails, apparently, a condition of active competition.

The Commission finds that in the early stages of the industry, when there were many small
motor-vehicle manufacturers, the General M otors Corporation had an advantage resulting from
the acquisition and combination of several of
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the leading companies making distinct lines of motor vehicles, some of which included two or
more types of carsof different price classes; and that the company, now known asthe Chrydler
Corporation, to a less extent obtained a similar advantage through the purchase of the Dodge
line, but it was also greatly aided by its development of the Chrysler and Plymouth cars.

On the other hand, the Ford Motor Co. development was characterized, substantially, by a
concentration of its efforts on developing a single line of low-priced motor vehicles, which for
atime put it in the forefront of the industry in unit production.

Competition in production and prices.--There is strong competition for business in the
automobile industry both among manufacturers and retail dealers. Price competition in motor
vehicles, however, is naturally different from that in commodities that are of the same, or
standardized, description and quality for producers generally. The constant effort of a motor-
vehicle manufacturer isto emphasize the superiority of hiscar and the special featuresit hasas
a Justification for this claim. The retail prices of motor vehicles are widely advertised by the
manufacturers, and the deal ers are expected generally to conform to them, except in connection
with allowances for “trade-ins.” In some instances, however, where a low-priced car, for
example, of one manufacturer has been reduced, a competing manufacturer has made a
corresponding reduction for his car in the same price class; price reductions on current models
are sometimes made, also, for the higher priced cars, Just before the annual change to new
models.

Competition of manufacturers with respect to passenger cars In the low-price class is more
for volume than for prices though prices are potentially important.

With reference to any question of pricefixing In other price classes, the nature of the demand
issuch, and consumer preference such avital element of demand, that it would be difficult, not
only to fix prices but also to establish any quota system of production, evenif theretail dealers
could be brought into effective cooperation for that purpose.

Policies with respect to exclusive handling of the product of a particular manufacturer by a
dealer having a dealership agreement with him tend to restrict competition by making it more
difficult for the smaller manufacturersto obtain adequate deal er representation, becausein many
markets they are unable to establish exclusive dealerships with sufficient volume to operate
profitably. Such restriction of competition perpetuatesthe high degree of concentration already
existing in the hands of the three large manufacturers.

Active competition among automobile manufacturers, although some of them have madevery
large profits, gave to the public improved products, often at substantially reduced prices. Inthe
automobile industry this has been especially true of those manufacturerswho are able to obtain
large volume of production through competitive |mprovement in motor-vehicle construction,
style, performance, and safety, particularly in the low-priced class. Such competition has been
the basis for the remarkable growth of the industry.

Consumer benefitsfrom competition I n the automaobile manufacturing I ndustry have probably
been more substantia than in any other large industry studied by the Commission.

Competition among motor-vehicle dealers.--The Commission finds that the retail motor-
vehicletrade Is competitive in the sense that the individual dealer generally pushes actively the
sale of the particular make of motor vehicles which he is under contract to sell, and that the
pricesthereof, asadvertised by the motor-vehi cle manufacturer, though quite generally adhered
toin
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appearance, are frequently cut by allowancesfor “used cars’ quite generally “traded in” as part
payment for new cars. These allowances are sometimes excessive in the sense that, when
reconditioned and sold, the prices obtained for them are substantially below such allowances.
In anumber of instances the Commission found evidence of local combinations among motor-
vehicledeal ersto prevent competition regarding such allowancesmade on used cars“ tradedin.”

“Padding” new and used-car prices.--It is also concluded from the study that the practices
of dealers “padding” new car prices and “packing” finance charges falls most heavily on the
minority of automobile buyers who have no used earsto trade. The mgjority of car buyerswho
have carsto trade also suffer in case the amount of consumer price enhancement isgreater than
the over-allowance made by dealers.

Dealer price-fixing activities.--The Commissionfindsthat |ocal associationsof motor-vehicle
dealersin various parts of the country have engaged in the following practicesto fix or maintain
prices: (1) Fixing minimum prices on new cars, often by means of uniform maximum discounts
from the manufacturer resale prices in transactions where no trade-ins are involved; (2)
establishing maximum purchase prices, or allowances, for used cars taken in trade; (3)
regulating bidding on used cars taken in trade by means of uniform minimum increases on all
bids subseguent to the original bid, or by requiring all bids subsequent to the original bidsto be
less than the original bid; and (4) adopting published used-car price guides as a basis for
maximum allowances for used cars.

The Commission found that, in certain instances and in varying degrees, General Motors
Corporationand Ford Motor Co., or representativesof these companies, cooperated with deal ers
in the formulation or operation of dealer plansto fix retail prices and limit dealer competition.
Ford Motor Co., however, inits1939 dealer agreements, requiresitsdealers: “Toavoid inevery
way such trade practices in connection with dealer’ s competition with other Ford dealers and
in selling company products to the public as are injurious to company’s good name and good
will or are detrimental to public interest.”

Legal aspectsof used-car valuation or appraisal bureaus.--The Commissionfound that many
local associations operate used-car valuation or appraisal bureaus that are essentially
combinations of dealers in particular localities, who are bound by agreements to restrict
competition in used-car trading. A plan in effect In a large city in 1938, entirely eliminated
competitive bidding if the prospective buyer obtained his first bid on his used car from the
dealer In whose “zone,” or trading area, he resided.

The question as to whether Federal jurisdiction exists respecting such local association
activities, depends upon whether interstate commerce is involved. In complaints before the
Commission in which cooperation with local combinations of dealersto control used-car trade-
in allowances was a factor, upon Investigation It was found that interstate commerce was not
involvedto asufficiently substantial extent to establish jurisdictional requisites. Consequently,
cases have either been closed subject to the Commission’ s right to reopen them, or dismissed
without prejudice. In general, therefore, the regulation of the activities of such local
combinations of deal ers becomesamatter to be handled by the law-enforcement agenciesof the
various States, acting under their respective State laws, the terms of which vary greatly among
the approximately 40 States that have enacted State antitrust acts.

Unfair methods of motor-vehicle manufacturers in their relations with their dealers.--The
Commission finds that motor-vehicle manufacturers, and, by reason
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of their great power, especially General Motors Corporation Chrysler Corporation, and Ford
Motor Co., have been, and till are, imposing on their respective dealersunfair and inequitable
conditions of trade, by requiring such dealers to accept, and operate under, agreements that
inadequately define the rights and obligations of the parties and are, moreover, objectionable
in respect to defect of mutuality; that some dealers, in fact, report that they have been subjected
to rigid inspections of premises and accounts, and to arbitrary requirements by their respective
motor-vehicle manufacturers to accept for resale, quantities of motor vehicles or other goods,
deemed excessive by the dealer, or to make investments in operating plants or equipment
without adequate guaranty as to term of agreement or even supply of merchandise; and that
adequate provisionsare not included for an equitable method of liquidation of suchinvestments,
sometimes made at the insistence of the respective motor-vehicle manufacture.

Manufacturers' treatment or dealers.--In the opinion of the Commission, this inquiry has
demonstrated that inequities exist in the terms of dealer agreements, and in certain
manufacturers' treatment of some dealers, calling for remedial action.

Itisrecommended that present unfair practices be abated to the end that dealershave: (a) Less
restriction upon the management of their own enterprises; (b) quotarequirementsand shipments
of cars based upon mutual agreement; (c) equitable liquidation in the event of contract
termination by the manufacturer; (d) contracts definite as to the mutual rights and obligations
of the manufacturers and the dealers, including specific provision that the contract will be
continued for a definite term unless terminated by breach of reasonable conditions recited
therein.

Abuses of installment financing.--The Commission finds that, in the methods employed by
some of the companies engaged in financing the purchaser of a new motor vehicle, serious
abuses have devel oped, not only in permitting dealersto impose exorbitant charges, but alsoin
serious deception, or even direct defraudation, of the purchaser.

In the more general practice by the larger companies, the principal objection wasthat, inthe
original advertising of the so-called “6-percent plan,” it was not made clear that the finance
chargerateswere not interest rates and that the interest ratesimplied in the charges were nearly
twiceasmuch as6 per-cent per annum on the money borrowed. However, the application of this
plan constituted a substantial reduction from the rates of finance charge and interest that were
in general use just previoudly.

The more serious deceptions have been engaged in generaly by the dealer, often In
connivance with a finance company. The practices here referred to relate to the so-called
“packs’ (padding), which are additions made, for no extra service, by the dealer to the regular
finance charges provided in the finance company’s minimum rate chart; and certain finance
companies provided their dealers with the instrumentalities for such deceptions by furnishing
them with two or more rate charts based on different rates of charge.

The Commission found, among the 30 finance companies examined, one finance company
that systematically failed to afford car purchasersaportion of theinsurance protectionfor which
they were charged.

I temi zed invoi ce needed for consumer protection.--1n order that the automobil e purchaser may
be protected against overcharges, thereisneed of regulation requiring retail automobile dealers
to furnish each retail purchaser with an Itemized invoice showing in detail the components of
the cash sale price--stating separately the charges for accessories, Federal excise tax, State
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orlocal salestax, transportation, advertising, “ handling charges,” service, motor-vehiclelicense,
motor vehicle title registration, and each other charge included in the cash sale price of the
vehicle as delivered--and the components of charges added to the cash sale price by reason of
the fact that the vehicle is sold on time--the amount and components of the retail insurance
premium and the extent of the coverage to be provided for each component, the amounts
respectively charged for recording fee, notary fee, and documentary stamp tax and the amount
of the finance charge.

Deception in charges for transportation of motor vehicles.--The frequent practice of either
motor-vehicle manufacturers or deal ers of adding to the factory price atransportation charge to
acertain point of delivery based on the published railroad rate, but which is greater than that
actualy incurred by the manufacturer or dealer, because of differing methods of transportation
and ddlivery, is, in the opinion of the Commission, an unjustifiable imposition upon the
purchasers of such vehicles, which should be eliminated.

Sale of driven cars as new cars.--The practice of some retail dealersin selling as new cars
those which have beentowed or driven from thefactory or used asdemonstrators, unlessthefull
facts, including the miles driven, are disclosed to the purchaser, is deceptive and unfair and
should be eliminated.

RESALE PRICE MAINTENANCE, 1939
INVESTIGATION UNDER WAY AT CLOSE OF FISCAL YEAR

On April 25, 1939, the Federal Trade Commission, acting under the powers vested

in it by section 6 (a) and (b) of the Federal Trade Commission Act, adopted a
resolution declaring it to be the Commission’ s purpose to--
* * * gscertain and make aninvestigation of theextent, effects, and methodsof the devel opment
by corporations engaged ininterstate commerce of resal e price maintenance under and by virtue
of State statutes legalizing, under conditions therein prescribed, agreements and contracts for
the maintenance of resale prices, on:

1. Manufacturers' sales price, together with quality of goods sold, volume of sales, and
selling costs for commodities under price contract and for similar competing commodities
not under price contract (including private brands), and the competitive relations of such
manufacturers and their relative growth.

2. Retail dedlers’ sales price, gross margin, and volume of sales for commaodities under
price contract and for similar competing commodities not under price contract (including
private brands), and the competitive rel ations of such deal ersthrough associationwith other
collective activities and their relative growth, differentiating in respect to these various
items as between independent dealers, chains, department stores, etc.

8. Price and quality to consumer for commodities under price contract and for similar
competing commoditiesnot under pricecontract; wherepriceincreasesresult for individual
commodities of the first group, extent of shift of consumer purchases from such
commodities to similar competing commodities of the second group or extent of price
increases for the latter commodities; and consumers' total costs.

4. Practices employed in obtaining the support of industry and the retail and wholesale
trades for resale price maintenance and practices employed in the practical establishment
of resale price maintenance.
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Steps were immediately taken to initiate an inquiry of the broad scope outlined by
theresolution. Beforethe end of thefiscal year field work was under way among trade
associations and trade association enforcement agencies, a preliminary request for
informationwasaddressed to manufacturersof sel ected linesof trade-marked products
to which resale price maintenance contracts under the Miller-Tydings Act and State
Fair Trade Acts may be applicable, and the work of selecting products for specific
study was under way. In addition a considerable amount of office research was in
progress covering the voluminous literature on the subject in trade magazines and
other published sources, including the laws themselves and hearings held in
connection with the enactment of both Federal and State laws. Also preliminary field
work was under way to ascertain what statistical information bearing on retail prices
may be obtained by schedule or by direct visitation of agents, and methods of
obtaining other information bearing on the subject from manufacturers, wholesalers,
and retailers were under consideration.

MILLINERY INDUSTRY
INQUIRY MADE AT REQUEST OF THE PRESIDENT

The President of the United States requested that an investigation be made of
distribution methods in the millinery industry.

Among the factors assigned for investigation was the growth and devel opment of
syndicates or organizations operating a number of units for the retail distribution of
millinery, the units consisting of leased millinery departmentsin department stores or
speciaty stores.

Results of the depression.--The report shows that millinery manufacturers, like all
others, have passed through a period of depression, and that perhaps the resulting
economic stress was more severe than in some other industries. Unlike industries
requiring a substantial capital investment, hard times produce an increase in the
number of millinery manufacturers. Thefailure of one concern resultsintheformation
of three or four new concernsby owners, salesmen, or factory workers, who have been
separated from their businesses, and the constant influx of producers makes
competition keen. However, this marginal group of producers, although numerous,
accounts for only asmall percentage of the industry’ s volume and employs less than
10 percent of itslabor.

The report concludes that while the presence of the marginal producer and the
methods he empl oys may be disturbing to theindustry asawhole, the concernswhich
in the face of this condition conduct their affairsin a sound and businesslike manner,
suffer no permanent injury.
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Syndicates and the leased department.--With respect to the leasing of millinery
departments in stores by syndicates, the report points out that the leased department
is not peculiar to the millinery industry, nor is it a recent development, the first
reported lease of a millinery department having been in 1891. In 1930 more than 60
percent of al department stores leased one or more departments, the average number
in stores leasing departments being 4.6 per store. However, the millinery department
is leased more frequently than any other department.

It was found that there are from 30 to 40 firms engaged in the business of leasing
millinery departments and of that number 11, organized prior to 1922, operate about
70 percent of all leased departments and do approximately 75 percent of the total
business of leased departments.

The report points out that while there have been isolated instances of concessions
made by manufacturersto syndicate buyers, they affect only asmall percentage of the
syndicates’ purchases and have not demoralized the price structure of the industry.
Syndi cate business has been as profitable to manufacturers as has that of independent
buyers, but is not vital to the success of the individual manufacturer. A manufacturer
whose sales to syndicates in 1937 represented but 2.58 percent of his total net sales
earned anet profit of 13.64 percent, approximately the same asthat of amanufacturer
whose sales to syndicates was 54.44 percent of histotal net sales.

Thefactsdevel oped in theinvestigation indicate neither unreasonable profitsto the
syndicates, nor the payment of excessive rentals by them to store owners. The
conclusion was drawn that the very growth of the syndicate method of distribution is
indicative of thefact that it fillsaneed in theindustry, and that evenif it doesno more
than make profitable to store owners the maintenance of a millinery department, it
benefits the manufacturer. It was concluded that to overemphasize the importance of
the marginal producer and exaggerate the power of the mass distributor can
accomplish no constructive purpose. It might well result in the creation of afeeling of
uncertainty and insecurity among the majority of manufacturerswho, until now, have
made profitsand, accordingto areport of the United States Department of Labor, have
maintained fair labor standards. °

A $100,000,000 industry.--Millinery manufacturing may be described as a
$100,000,000 industry sincein 1937, 812 of the more than 1,000 producing firms had
total net sales of $83,769,315. There ap-

5 Bulletin No. 169, Women's Bureau, on “ Conditionsin the Millinery Industry in the United States.”
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pear to be some 25,000 to 30,000 retail outlets for factory-made millinery. Of these,
approximately 20,000 were, in 1937, independently owned and operated. Of the
remainder, 1,041 were leased to syndicates or combination chain syndicates, and the
others Were controlled by firms operating chains of millinery, apparel, general mer-
chandise, and limited price variety stores.

The Commission’s study was limited to problems of distribution so as not to
duplicate the work of the Department of Labor which investigated and reported on
manufacturing and labor conditions in the millinery industry. Field work in the
Commission’ sinvestigation consi sted of morethan 300 interviewswith manufacturers,
syndicates, chain distributors, combination chain syndicates, jobbers, and retailers.
The books and records of more than 90 manufacturers located in 12 States were
examined and analyses made of their profit and loss statements and balance sheets.
Similar examinations were made of the books and records of syndicates, combination
chain syndicates, and chain stores.
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PART Il1. GENERAL LEGAL WORK

DESCRIPTION OF PROCEDURE
(SEE CHART OPPOSITE THIS PAGE)

A case before the Federal Trade Commission may originate in any one of several
ways. The most common origin isthrough complaint by aconsumer, acompetitor, or
from public sources other than the Commissionitself. However, the Commission may
initiate an investigation to determine whether the laws administered by it are being
violated.

No formality is required for anyone to make application for complaint. A letter
setting forth the facts in detail is sufficient, but it should be accompanied by all
evidence in possession of the complaining party in support of the charges made.

INFORMAL PROCEDURE

When an application for complaint is received, the Commission, through its Chief
Examiner, considers the essential jurisdictional elements. Frequently it is necessary
to obtain additional data by further correspondence or by a preliminary field
investigation before deciding whether to docket an application for complaint. Section
5 of the Federal Trade Commission Act declares unfair methods of competition in
commerce and unfair or deceptive acts or practicesin commerce to be unlawful and
empowers and directs the Commission, as the public interest dictates, to proceed
against the use of such methods, acts, and practices in interstate commerce. The
provisionsof section 5 are al so extended to foreign trade of American exportersby the
Export Trade Act. Section 2 of the Clayton Act, as amended by the Robinson-Patman
Antidiscrimination Act, and sections 3, 7, and 8 of the Clayton Act, make unlawful,
under the circumstances therein set forth, price discrimination (under certain
conditions quantity limits may be fixed by the Commission beyond which no further
price differentials may be allowed on account of quantity) and Certain other forms of
discrimination, tying and exclusive-dealing contracts, agreements, or understandings,
Corporateacquisitionsof stock incompeting companies, andinterlocking directorates.
The Federal Trade Commission, the Interstate Commerce Commission, the Federal
Communications Commission, the Civil Aeronautics Authority, and the Federal
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Reserve Board are empowered to enforce compliance with such sections in their
respective fields.

The Commission’s organic act was amended by the Wheeler-Lea Act approved
March 21, 1938. That legislation extended greater protection to the consumer through
specifically giving the Commission jurisdiction over unfair or deceptive acts or
practices, including the dissemination of false advertising concerning food, drugs,
devices, and cosmetics by United States mails or in commerce by any means. It
relieved the Government of unnecessary time and expense in proving an injury to a
competitor asaprerequisiteto consumer protection against unfair or deceptive actsor
practices in commerce, and gave more effective control over false advertisements of
food, drugs, devices, and cosmetics.

When an application for complaint has been docketed, it is assigned by the Chief
Examiner to an attorney for investigation, in which the facts regarding the matter are
developed. The attorney to whom the application is assigned interviews the party
complained against and advises such party of the charges and requests the submission
of such evidence asshould be considered in defense or injustification. In making such
investigation, it is not the policy of the Commission to disclose the identity of the
complainant. If necessary, competitorsof therespondent areinterviewed to determine
the effect of the practice from a competitive standpoint. It is often desirable to
interview consumers to assist in determining whether the practice alleged constitutes
an unfair method of competition or unfair or deceptive act or practice and aso to
establish the existence of the requisite public interest.

After developing the facts from all available sources, the examining: attorney
summarizes the evidence in areport, reviews the law applicable thereto, and makes
recommendations as to what action he believes the Commission should take.

Therecord isthen reviewed by the Chief Examiner and, if found to, be complete, is
submitted, with a brief statement of facts, and conclusions and recommendations, to
the Commission for its consideration.

If apublished or broadcast advertisement coming under the observation of the Radio
and Periodical Division, appears to be misleading, it isinvestigated by that division
and report and recommendation made to the Commission under the procedure more
fully explained on page 140.

The Chief Examiner or the Director of the Radio and Periodical Division may
recommend: (1) That a case be closed without further action because of lack of
evidence in support of the charge or for the reason that the practice does not violate
any law over which the
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Commission has jurisdiction, (2) closing of the application upon the signing by the
respondent of a stipulation as to the facts and an agreement to cease and desist from
the unlawful practice as charged, or (3) issuance of formal complaint.

If, after consideration of the entire file, including the Chief Examiner’s or the
Director of the Radio and Periodical Commission’ srecommendation, the Commission
decides that formal complaint should issue, the case is referred to the Chief Counsel
for preparation of the complaint and trial of the case. Or, if the Commission should
permit stipulation, the case is referred to the Chief Trial Examiner or the Radio and
Periodical Division for its negotiation.

All proceedings prior to issuance of formal complaint or publication of astipulation
are confidential.

FORMAL PROCEDURE

Only after careful consideration of the facts devel oped by theinvestigation doesthe
Commission issue a complaint. The complaint and the answer of respondent thereto
and subsequent proceedings are a public record.

A complaint isissued in the name of the Commission acting in the public interest.
It names a respondent, alleges a violation of law, and contains a statement of the
charges. The party complaining to the Commission is not a party to the formal
complaint issued by the Commission, nor does the complaint seek to adjust matters
between parties; rather, the prime purpose of the proceedings is to prevent, for the
protection of the public, those unfair methods of competition and unfair or deceptive
acts or practices forbidden by the Federal Trade Commission Act and those practices
within the Commission’s jurisdiction, which are prohibited by the Clayton Act, as
amended by the Robinson-Patman Act, and by the Export Trade Act.

The Commission’s rules of practice provide that in case the respondent desires to
contest the proceedings he shall, within 20 days from service of the complaint, file
answer thereto admitting or denying each allegation thereof. They also specify aform
of answer for use should the respondent decide to admit all the facts alleged.

Under these rules, “Failure of the respondent to file answer within the time * * *
provided and failure to appear at thetime and place fixed for hearing shall be deemed
to authorize the Commission, without further notice to respondent, to proceed in
regular course on the charges set forth in the complaint.”

Whereevidenceisto betaken, either in acontested case or where the respondent has
failed to file answer, the matter is set down for hearing before a member of the
Commission’ sstaff of trial examiners, who may sit anywherein the United States, the
Commission being
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represented by one of its staff of attorneys and the respondent having the privilege of
appearingin hisown behalf or by attorney. Hearings consume varying periodsof time,
depending upon the nature of the charge and the number and availahility of the
witnesses examined.

After the submission of evidencein support of the complaint, and then on behalf of
therespondent, thetrial examiner preparesareport of the evidencefor theinformation
of the Commission, counsel for the Commission, and counsel for the respondent.
Exceptionsto the trial examiner’ s report may be taken by either counsel.

Briefsmay befiled within astated time after thetrial examiner sreport ismade, and,
in the discretion of the Commission, upon the written application of the attorneysfor
the Commission or for the respondent, oral argument may be had before the
Commission. Thereafter the Commission reaches a decision either sustaining the
charges of the complaint, or dismissing the complaint, or closing the case.

If the complaint is sustained, the Commission makesits findings asto the facts and
states its conclusion that the law has been violated, and thereupon an order isissued
requiring the respondent to cease and desist from such violation.

If the complaint is dismissed or closed, an appropriate order is entered; sometimes
such order of dismissal or closing isaccompanied by awritten opinion, although more
often reasons for the action appear only in the order.

PROCEDURE SUBSEQUENT TO ISSUANCE OF A CEASE AND DESIST ORDER

Up to and including the issuance of an order to cease and desist, there is no
differencein procedure whether the case is under the Federal Trade Commission Act,
as amended, or under the Clayton Act. Both acts embody procedure for their
enforcement by the Commission and their provisionsin thisregard were substantially
the Same until the passage of the act of -March 21, 1938 (the Wheeler-Lea Act).
However, the provisionsof thisact worked substantial changesin the provisionsof the
Federal Trade Commission Act, applicable after the Commission hasissued its order
to ceaseand desist, but did not amend the corresponding provisionsof the Clayton Act.

Under the Federal Trade Commission Act, asamended , an order to cease and desist
becomes final 60 days after the date of service thereof upon the respondent, unless
within that period the respondent petitionsthe United States Circuit Court of Appeals
to review the order. In case of such areview, the Commission’s order becomes final
after affirmance by the Circuit Court of Appeals or by the Supreme Court of the
United States, if taken to that court. Viola-
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tion of an order to cease and desist after the same shall have become final and while
it isin effect subjects the offender to acivil penalty of not more than $5,000 for each
violation, recoverable by the United States.

Under the Clayton Act an order to cease and desist does not become final, in the
sensethat itsviolation subjectstheviolator to apenalty, until the United States Circuit
Court of Appealsshall haveissueditsorder commanding obedience, ontheapplication
or cross-application of the Commission for enforcement.

Under both acts the respondent may apply to the Circuit Court of Appeals for a
review of anorder, and either upon the application of the Commission for enforcement
or of the respondent for review, the court has power to affirm, or affirm as modified,
and to enforce to the extent affirmed, or to set aside, the order. Also, under both acts,
either party may apply to the Supreme Court for review, by certiorari, of the action of
the Circuit Court of Appeals.

SPECIAL PROVISIONS FOR PREVENTING DISSEMINATION OF FALSE
ADVERTISEMENTS

The Whedler-Lea. Act of March 21, 1938, further amended the Federal Trade
Commission Act by adding special provisionsfor the prevention of the dissemination
of false advertisements concerning food, drugs, devices (meaning devices for use in
the diagnosis, prevention, or treatment of disease), and cosmetics. In addition to the
regular proceeding by way of complaint and order to cease and desist, the Commission
may, in a proper case, bring suit in a United States District Court to enjoin the
dissemination of such false advertisements pending issuance and final disposition of
the Commission complaint.

Further, the dissemination of such a false advertisement, where the use of a
commodity advertised may beinjuriousto health or whereit is published with intent
to defraud or mislead, constitutes amisdemeanor and conviction subjectsthe of fender
to afine of not morethan $5,000, or imprisonment of not morethan 6 months, or both.
Succeeding convictionsmay result in afineof not morethan $10,000, or imprisonment
of not more than one year, or both.

LEGAL INVESTIGATION
INQUIRIES PRIOR TO FORMAL COMPLAINT OR STIPULATION
The lega investigational work of the Commission includes the investigation of
applications for complaint preliminary to formal action for the correction of unfair

acts, practices, or methods of competition or other acts violative of the laws
administered by the Commission. Thiswork is directed and supervised by the Chief
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Examiner and in certain types of false and misleading advertising cases by the Radio
and Periodical Division.

Preliminary investigations are conducted by the Radio and Periodical Division in
some cases which involve allegations of false and mideading advertising, and are
handled through a special procedure more fully described beginning at page 135. All
other cases are investigated by the Chief Examiner.

At thebeginning of thefiscal year, July 1, 1938, therewere pending for investigation
by the Chief Examiner’'s staff, 311 applications for complaint in preliminary or
undocketed cases. During the fiscal year 762 additional applications of this character
werereceived, making atotal of 1,073, of which 600 wereinvestigated during theyear.
As aresult, 198 of such investigated cases were docketed and transmitted to the
Commission for action and 402 were closed without docketing because of lack of
jurisdiction or other deficiencies. Thisleft 473 preliminary cases of thistype pending
for investigation at the end of the fiscal year, June 30, 1939.

Four hundred seventeen applicationsfor complai nt which had been docketed without
preliminary investigation were pending for regular investigation at the beginning of
the fiscal year. During the year, 886 additional cases of this type were received for
investigation, making atotal of 1,303 such cases docketed for investigation. Of these
cases, 659 wereinvestigated and transmitted to the Commissionfor action, leaving 644
cases of this character still pending for investigation at the end of the fiscal year.

During theyear 739 investigationswere al so made which included (1) inquiriesinto
alleged violations of cease and desist orders and stipulations, (2) additiona
investigations for the Chief Counsel, and (3) others of a supplemental nature. At the
end of the year there were 284 such matters awaiting the completion of investigation.

Thus the Chief Examiner’s Division, during the fiscal year, completed 1,998
investigations. Duringtheyear thisdivision disposed of 27,322 piecesof incomingand
outgoing mail, requiring varying degrees of research and study.

Approximately 20 attorneys on the Chief Examiner’s staff, usually engaged in the
investigation of applications for complaint, were assigned to other tasks including
specia work for the Temporary National Economic Committee, assi stanceto the Chief
Counsel’s Division in connection with the trial of certain important cases, and
assistance to the Economic and other divisions. This necessarily impeded the conduct
of investigational work and restricted the number of investigations handled. The
number of investigations completed was likewiserestricted by the increasein number
and complexity of matters handled relating to the Robinson-Patman
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Anti-discrimination Act and the Wheeler-Lea Act, which required greatly augmented
expenditure of time and effort, especially in mattersinvolving petitionsfor temporary
injunction under section 13 and certification of factsto the Attorney General pursuant
to section 16 involving alleged criminal violations of the provisions of section 14.

The Chief Examiner conducts supplemental investigations (1) in mattersoriginating
with the Radio and Periodical Division (relating to fal se and misleading advertising);
(2) where additional evidence is necessary in connection with the trial of a formal
complaint; (3) where it appears or is charged that cease and desist orders of the
Commission are being violated; and (4) where it appears or is charged that a
stipulation entered into between a respondent and the Commission, wherein the
respondent agreed to cease and desist from certain unfair practices, is not being
observed in good faith.

Thelegal investigational work of the Commission isdirected fromitscentral office
in Washington and conducted through that office and five branch offices located
respectively at 45 Broadway, New Y ork; 433 West Van Buren Street, Chicago; 548
Federal Office Building, San Francisco; 801 Federal Building, Seattle, and 217
Custom House, New Orleans.

STOCK ACQUISITIONS, MERGERS, AND CONSOLIDATIONS (SECTION 7,
CLAYTON ACT)

The legal investigational work of the Commission includes inquiries into illegal
stock acquisitions, mergers, and consolidations. These inquiries seldom originate by
application for complaint, but are instituted upon the Commission’s own motion.

Section 7 of the Clayton Act prohibits acquisition by one corporation of the share
capital of another corporation engaged in commerce, or acquisition by onecorporation
of the share capital of two or more corporations engaged in commerce, where the
effect, in either case, may beto substantially lessen competition between the acquiring
and acquired companies, or to restrain commerce or tend to create a monopoly.

Under the statute, corporations are not precluded from acquiring stock solely for
investment purposes, provided the stock is not used to bring about or in attempting to
bring about the substantial lessening of competition.

The Commission is empowered to enforce the statute except as to unlawful Stock
acquisition involving common carriers subject to the jurisdiction of the Interstate
Commerce Commission; common carriers engaged in wire or radio communication
subject to the jurisdiction of the Federal Communications Commission; air carriers
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subject to the Civil Aeronautics Authority; banks and trust companies subject. to the
jurisdiction of the Federal Reserve Board; public-utility companies subject to the
jurisdiction of the Securities and exchange Commission; and livestock and meat-
packing industries subject to the jurisdiction of the Secretary of Agriculture.

Pursuant to and by virtue of the authority vested in the Commission, preliminary
inquiries were instituted during the year with respect to 13 important acquisitions,
mergers, or consolidationsinvolving corporations engaged in the sale and distribution
of building materials, chemicals, coal, foods, glassware, liquors, refractories, steel
products, storage batteries, and other lines of commerce. There were pending at the
beginning of the year 4 such inquiriesinvolving corporations engaged in shipbuilding
and in the sale and distribution of building materials, music publications, and paper
products. By direction of the Commission, 9 of theseinquirieswere closed during the
year, 1 was placed on suspense, and 7 were in the course of investigation or awaiting
Commission action at the close of the year. Seven of the 9 inquiries closed involved
the acquisition or merger of assets as to which the Commission was without power to
take corrective action. The Supreme Court of the United States has held that section
7 of the Clayton Act does not forbid mergers made pursuant to State laws, or mergers
effected directly by the sharehol ders, and that the statute confersno authority upon the
Commission to order divestiture of physical assets, even though obtained as a result
of anillegal acquisition of stock (291 U. S. 587 and 272 U.S. 554).

No orders of divestiture or formal complaints were issued during the year. A
previously issued complaint against a distilling corporation and another against a
holding company engaged through subsidiaries in the manufacture and sale of
hydraulic products were pending at the close of the year.

CASESUNDER OTHER SECTIONSOF CLAYTON ACT

The progress of the Commission’s work under the Clayton Act as amended by the
Raobinson-Patman Act is reviewed at page 5.

Concurrently with the growing volume of the Robinson-Patman casesthere hasbeen
a substantial increase in the number of investigations and proceedings under section
3 of the Clayton Act. This section makesit unlawful to lease, sell, or contract to sell,
fix a price,. discount from or rebate upon a price on condition that the lessee or
purchaser shall not use or deal in the commodities of a competitor of the lessor or
seller where the effect may be substantially to lessen competition or tend to create a
monopoly in any line of commerce
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PRICE FIXING AND OTHER TRADE RESTRAINTS

One of the fundamental purposes behind the passage of the Federa Trade
Commission Act wasto establish an agency which would detect and eliminateillegal
trade restraints in their incipiency before they developed into monopolies. The
importance of this phase of itswork isindicated by thefact that at the beginning of the
fiscal year, July 1, 1938, 160 cases of this type were on the Commission’s calendar,
either awaiting investigation or in the process of being investigated. During the year
123 new cases were instituted, making a total of 283 restraint-of-trade cases on its
calendar during thefiscal year. During the same period, 117 investigations of thistype
were completed and thefiles, containing the Chief Examiner’ srecommendation, were
forwarded to the Commission for its consideration and disposition. Thisleft atotal of
166 cases pending on the Commission’ sactive investigational calendar as of June 30,
1939.

Price fixing continues to be the most frequently recurring charge among the
restraint-of -trade cases. However, the whole category of trade restraintswill befound
among the charges in the cases pending before the Commission during the last year.
These include such practices as conspiracy to boycott or threats of boycott; inter-
ference with sources of supply and with distributing outlets; threats of infringement
suitsnot madein good faith; salesbelow cost for the purpose of inj u ring competitors;
collusive bidding; intimidation of competitors or potential competitors; coercive
practices; espionage; operation of bogusindependents; commercial bribery; alocation
of territory among ostensible competitors; and a variety of other methods of
competition which have been condemned as unfair by both the Commission and the
courts.

The kinds and types of commodities involved in the restraint-of-trade cases are
almost as numerous as the cases themselves. The following general classifications of
commoditiesaregivenin order to convey someideaasto the widespread nature of the
restraint-of -trade investigations conducted by the Commission: agricultural supplies;
automotive equipment and supplies, beverages; clothing, cloth, notions, etc.;
confectionery; construction materials and Supplies; containers; dental equipment and
supplies; drugs, chemical's, and pharmaceutical's; el ectrical equipment and appliances,
food products; fuel; household furnishings and equipment; machinery, tools, and
equipment; metal and metal products; office supplies and equipment; paint, varnish,
etc.; photographic supplies and optical goods; publications, rubber and rubber
products; and tobacco.

A development of interest during the last fiscal year was the increasing number of
applications for complaint filed with the Com-
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mission by various governmental agencies--Federal, State, and city. These dealt
almost entirely with the receipt of identical bids or other evidence indicative of the
existence of unlawful price fixing. Formerly, when these agencies received identical
bids, the successful bidder was usually selected by lot or chance. This permitted an
award without in any way correcting the condition that produced the identical bids.
Instead of accepting this condition, they now frequently call upon the Federal Trade
Commission to determine whether or not the identical prices are the result of
agreements, understandings, or other collusive activities among the bidders. Many of
these investigations have, in fact, established the existence of illegal practices, and
appropriate steps have been taken to terminate them.

Of the 283 restraint-of-trade investigations which were active during the last fiscal
year, 71 resulted from applications for complaint filed by various governmental
agencies, and 28 were initiated by the Commission on its own motion. A few
applications for complaint came from various miscellaneous sources, but the great
majority continued to come from individuals or concerns whose business was being
jeopardized by the aleged unfair and illegal practices against which complaint was
made. The group last mentioned was responsible for 173 of the applications for
complaint filed with the Commission.

FIELD INVESTIGATIONS OF CASESINVOLVING FOOD, DRUGS, DEVICES,
AND
COSMETICS

Since enactment of the Wheeler-L ea amendment to the Federal Trade Commission
Act the Chief Examiner’s Division has completed 549 field investigations of alleged
violations of section 12 prohibiting dissemination of false advertisements of food,
drugs, devices, or cosmetics. (Seealso p.5.) Of thisnumber, 298 represented new cases
instituted by the Commission and which were handled in regular course, and 251
represented cases previoudy disposed of by the Commission but which were
reinvestigated to determine (1) whether or not the prohibitions of ordersto cease and
desist entered by the Commission and of stipulations executed by advertisers and
approved by the Commission, were being violated, and (2) whether or not other
practices not prohibited under previous orders to cease and desist and stipulations,
were being carried on in contravention of the amended act.

Since approval of the amendatory act the Commission has issued and served 125
formal complaints alleging unfair and deceptive acts and practices through the
dissemination of false advertisements
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of food (11 cases), drugs (63 cases), devices (12 cases), and cosmetics (39 cases). A
total of 82 orders to cease and desist has been entered, preventing the further
dissemination of false advertisements of food (5 cases), drugs (51 cases), devices (12
cases), and cosmetics (14 cases).

Investigationsby the Chief Examiner’ sDivision have, sincethe effective date of the
amended act, resulted in negotiation by the Chief Trial Examiner and acceptance and
approval by the Commission of 65 stipulations executed by manufacturers and
distributorsof food (25 cases), drugs (12 cases), devices (12 cases), and cosmetics (16
cases), under the terms of which the parties agreed to discontinue using false
advertisements in promoting the various commodities.

At the close of the fiscal year the Chief Examiner’s Division had under field
investigation a total of 227 applications for complaint relating to alleged false
advertisementsof food, drugs, devices, and cosmetics. Of thisnumber, 39 applications
involved drug preparations which alegedly are injurious to health.

Injurious drug products.--investigations have resulted in the granting of temporary
injunctionsand restraining ordersby the United Statesdistrict courtsin 10 caseswhere
suchinvestigationsreveal ed the dissemination of fal seadvertisementsof drug products
which were found definitely to be of a dangerous nature and injurious to the health
users when taken as prescribed, or under such conditions as are customary or usual.
These drug products included aleged curesfor chronic acoholism, obesity remedies
or weight-reducing agents, and abortifacients and emmenagogue.

The Commissionismindful of thevital importance of protecting and conserving the
public health and, by invoking its new procedure, has succeeded in causing
manufacturers and distributors of these toxic drug preparations, promoted and sold
throughout the country, to discontinue forthwith the dissemination of false
advertisements. A seriousmenaceto the health of the general publicisbeing removed,
since the effect of the temporary injunctions has been in most, if not all, instances
actually to cause the manufacturers and distributors to discontinue selling these
injurious products.

The Chief Examiner's Division has established and placed in operation a special
food and drug sectionfor theinvestigation of applicationsfor complaint under sections
12, 13, and 14 of the amended act. Attorneysin this section are being trained in the
new investigational procedure, and facilities are being provided for specialized work
in cases involving advertisement of injurious products, as well as cases in which
violations are with intent to defraud or mislead.
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DISPOSITION OF CASESBY STIPULATION

PROCEDURE AFFORDS OPPORTUNITY FOR DISPOSING OF SOME OASESBY
AGREEMENT TO DISCONTINUE UNFAIR PRACTICES

Under certain circumstances the Commission, instead of disposing of cases by
formal complaint andtrial, affordsarespondent the privilege of disposing of acase by
signing a statement of fact and agreement to discontinue the alleged unfair method of
competition.

The Commission determines the form and subject matter of all stipulations which
are prepared in accordance with the facts as disclosed by the investigation. If a
respondent all egesthefactsto be other than theinvestigation discloses, then the matter
is not subject to stipulation and the proper and only procedure is to try the issue in
order to develop the true facts.

In those classes of cases in which the Commission affords the respondent an
opportunity to dispose of a matter by stipulation, that procedure accomplishes
economically and expeditiously the same result as acomplaint and order to cease and
desist. It aso simplifies the Commission’s legal procedure and saves both the
Government and the respondent the expense incident to trial of the complaint.

Often it appearsthat aviolation occurs through ignorance or misunderstanding, and
that the attention of the offender has only to. be called to such violation to induce
discontinuance of the practice. In such aninstance the Commission, instead of issuing
aformal complaint, grants the respondent an opportunity to sign a statement of facts
disclosed by the investigation and agreement to cease and desist from the practices
charged. If such stipulation is signed, further action is suspended; if it is not signed,
the case goesto trial.

Where signed stipul ations are approved and accepted by the Commission, the public
interest is deemed satisfied without issuance of formal complaint. They are not
permitted in cases where a fraudulent business is concerned, where a legitimate
business is conducted in a fraudulent manner, where the circumstances are such that
thereisreason to believethat an agreement entered into with the concerninvol ved will
not be kept, or where aviolation of section 14 of the Federal Trade Commission Act,
of the Clayton Act, or the criminal sections of the Sherman Act or any other statute,
is believed to have occurred. The Commission reservestheright in al cases, for any
reasons which it regards as sufficient, to refuse to extend the privilege of stipulation.

All stipulations are for the public record.
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OASES AFFECT WIDE VARIETY OF BUSINESSES

Unfair trade practicesdiscontinued asaresult of stipulationscompriseawidevariety
of midleading misrepresentations affecting a large number of businesses. These
practices are usually of atype that can be readily corrected through this procedure.

The range of commodities involved in the disposition of cases by stipulation
embraces practically al types of products sold in interstate commerce.

TOTAL NUMBER OF STIPULATIONS

Stipulations in which various individuals, firms, and corporations agreed to cease
and desist from the unlawful practices as set forth therein and which were approved
by the Commission during the fiscal year ended June 30, 1939, included 271 casesin
addition to 329 cases of a specia class which were limited largely to false and
misleading advertisements and were disposed of through a special procedure for this
purpose. s A total of 600 stipulationswas thus approved and accepted during the year.

REPRESENTATIVE COMPLAINTS

ALLEGED VIOLATIONS OF FEDERAL TRADE COMMISSION ACT AND
CLAYTON
ACT, INCLUDING ROBINSON-PATMAN AMENDMENT

During the fiscal year ended June 30, 1939, the Commissionissued 370 complaints,
as compared with 305 issued during the last preceding fiscal year.

Three hundred and thirty-seven of these complaints charged violation of section 5
of the Federal Trade Commission Act prohibiting unfair methods of competition and
unfair or deceptive acts and practices in commerce. Of this number, two charged
violation of section 5 of the Federal Trade Commission Act and of section 2 of the
Clayton Act as amended by the Robinson-Patman Antidiscrimination Act; and three
charged violation of section 5 of the Federal Trade Commission Act and of section 3
of the Clayton Act. Three complaints charged violation of section 3 of the Clayton Act
only, making atotal of six section 3 complaints.

Thetotal number of complaintsissued charging violation of the Clayton Act was 38,
of which 32 alleged violation of section 2 of that act as amended by the Robinson-
Patman Act.

6 See p.135.
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|. COMPLAINTSUNDER FEDERAL TRADE COMMISSION ACT

(Complaints which a so involve the Robinson-Patman Act, or section 8 of the Clayton Act, are
discussed
under those headings)

A. SUPPRESSION OF PRICE COMPETITION AND OTHER ALLIED
RESTRAINTS
ON TRADE

(Complaints referred to below are identified by docket numbers. Full text of any complaint may be
obtained upon application to the Federal Trade Commission, Washington)

|. COMBINATIONSTO FIX AND MAINTAIN PRICES

Sixteen complaintswereissued charging combination and conspiracy inrestraint of
tradethrough price fixing and other similar agreements. The agreementswere entered
into, to a considerable extent, among members of, and within, certain industries, who
were alleged to have combined to fix minimum prices at which their productswereto
be sold or to fix uniform prices and discounts among the members, al in violation of
section 5 of the Federal Trade Commission Act. Th severa of these complaints, the
agents for establishing and making the combinations effective were allegedly trade
associations. A brief description of the complaints follows:

Four glass companies and two local labor-union organizations of glaziers.--A
complaint, followed later by an order to cease and desist, wasissued against four glass
distributing companies and two local 1abor-union organizations of glaziers. Details of
the case are presented under Ordersto Cease and Desist. (See Pittsburgh Plate Glass
Co. and others, p.73.) (3491.)

Association of producers of calcium chloride.--Four manufacturers, aleged to
control substantially the entire output of calcium chloride in the United States, and
their trade association, were charged with engaging in a conspiracy to fix prices and
with using other unlawful methodsto restrain and eliminate competition in the sale of
their product. (3519.)

Manufacturers of combination wood and wire portable corn cribsand silos.--Seven
manufacturers were charged in a complaint with unlawfully conspiring to fix and
maintain uniform delivered pricesfor such products. Later an order to cease and desist
was entered. The complaint charged that the respondent manufacturers, whose
combined production comprises the major portion of the total output of the industry,
entered into and put into effect understandings and agreementsto unlawfully restrict,
monopolize, and eliminate competition in the Sale of their products in certain States
in order better to effectuate their price-fixing agreement. (See under Ordersto Cease
and Desist, Rowe Manufacturing Co. and others, p.73.) (3544.)

An association of maltsters and its 19 member manufacturers were charged with
fixing and maintaining uniform delivered prices for malt. These manufacturers were



alleged to produce more than 65
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percent of all the malt manufactured in the United States and to constitute the only
regular Source of Supply for many purchasers. The complaint charged that the
association was organized in 1930,