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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of File No. 041-0031

SANOFI-SYNTHELABO,
a société-anonyme,
and
AVENTIS,

a société-anonyme.

M N e e e

PETITION OF AVENTIS FOR APPROVAL OF THE PROPOSED
DIVESTITURE OF THE ESTORRA ROYALTIES
TO PAUL CAPITAL PARTNERS

Pursuant to Section 2.41(f) of the Federal Trade Commission (the “Commission”)
Rules of Practice and Procedure, 16 C.F.R. § 2.41(f) (2002), and Paragraph IV.A of the Decision
and Order contained in the Agreement Containing Consent Orders accepted for public comment in
this matter (the “Decision and Order”), Aventis hereby petitions the Commission to approve the
divestiture of the Estorra Royalties to Paul Royalty Fund II, L.P. (“Paul Royalty Fund”), a limited
partnership under the control of Paul Capital Partners and PRF Sleep Holdings, LLC, an affiliate
of Paul Royalty fund (referred to collectively with the Paul Royalty Fund as “Paul Capital”).

Background

On July 8, 2004, Aventis, Sanofi-Synthélabo (“Sanofi”) (individually and
collectively, “Respondents™), and the Commission executed an Agreement Containing Consent
Orders that included the Decision and Order and an Order to Hold Separate and Maintain Assets

(collectively, the “Consent Agreement™) to settle the Commission’s charges related to the

proposed acquisition of Aventis by Sanofi. On July 28, 2004, the Commission accepted the
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Consent Agreement for public comment, and Sanofi closed its offer for Aventis thereafter.
Included within the Decision and Order is a provision requiring the Respondents to divest the
Estorra Royalties within 90 days of the date on which the Decision and Order becomes final. This
petition relates to this requirement of the Decision and Order.

Aventis and Paul Capital would like to complete the proposed divestiture of the
Estorra Royalties to Paul Capital as soon as possible following Commission approval. Prompt
consummation will further the purposes of the Consent Agreement and is in the interests of the
Commission, the public, Respondents and Paul Capital. It also will allow Respondents to fulfill
their obligations under the Consent Agreement. Aventis accordingly requests that the
Commission promptly commence the period of public comment pursuant to section 2.41(f)(2) of
the Commission’s Rules of Practice and Procedure, 16 C.F.R. § 2.41(f)(2) (2002), and grant this
petition by approving the divestiture of the Estorra Royalties to Paul Capital pursuant to the
proposed agreement as soon as practicable after the close of the public comment period. In
addition, given the nature of the proposed divestiture as described below, Respondents
respectfully submit that this is an appropriate matter for the Commission to shorten the period of
public comment pursuant to section 2.41(£)(2) of the Commission’s Rules of Practice and
Procedure.

Request for Confidential Treatment

Because this petition and its attachments contain confidential and competitively
sensitive business information relating to the divestiture of the Estorra Royalties, Respondents
have redacted such confidential information from the public version of this petition and its
attachments. The disclosure of this information would prejudice Respondents and Paul Capital,

cause harm to the ongoing competitiveness of Paul Capital, and impair Respondents’ ability to
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éomply with their obligations under the Consent Agreement. Pursuant to Sections 2.41(f)(4) and
4.9(c) of the Commission’s Rules of Practice and Procedure, 16 C.F.R. § 2.41(f)(4) & 4.9(c)
(2002), Respondents request that the confidential version of this petition and its attachments and
the information contained herein be accorded confidential treatment. The confidential version of
this petition should be accorded such confidential treatment under 5 U.S.C. § 552 and Section
4.10(a)(2) of the Commission’s Rules of Practice and Procedure, 16 C.F.R. § 4.10(a)(2) (2002).
The confidential version of this petition is also exempt from disclosure under Exemptions 4, 7(A),
7(B), and 7(C) of the Freedom of Information Act, 5 U.S.C. § 552(b)(4), 552(b)(7)(A),
552(b)(7)(B), & 552(b)(7)(C), and the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as
amended, 15 U.S.C. § 18a(h).

L

Description of the Estorra Royalties and
Aventis’s Efforts to Divest the Estorra Royalties

The Estorra Royalties relate to certain rights granted to Aventis’s corporate
predecessor by Sepracor Inc. (“Sepracor”) in a License and Assignment Agreement by and
between Sepracor and Rhone-Poulenc Rorer SA, dated September 30, 1999, and all amendments,
exhibits, attachments, agreements, and schedules thereto (the “Estorra License Agreement”). The
Decision and Order defines the Estorra License Agreement to specifically include the Amendment
and Patent Assignment Agreement dated July 2, 2004, by and between Sepracor Inc. and Aventis
Pharma SA (the successor in interest to Rhone-Poulenc Rorer SA) (the “Amendment and Patent
Assignment”). The Amendment and Patent License Agreement amended the Estorra License

Agreement by, among other things,

. The Estorra License Agreement was
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attached to the Decision and Order as non-public Appendix IV, and also is attached to this Petition
as non-public Annex A.
The Decision and Order defines the “Estorra Royalties™ as:
[A]ny financial payment or other consideration from Sepracor
related to the Estorra License Agreement that is either of the
following:
1. based on the actual amount of sales or profits of Estorra
realized at any time after the [date on which Sanofi acquires

more than 50 percent of the shares and voting rights of
Aventis (the “Effective Date”)]; or

2. a payment that is due upon the realization of any
aggregate amount of sales or profits on Estorra.

(Decision and Order, 11.00.) The Decision and Order defines the term “Estorra” as “any Product
(defined below) that contains (+) zopiclone as an active pharmaceutical ingredient. ‘Estorra’
includes any Product that contains (+) zopiclone and one or more other active ingredients.” (Id., ¥
LLL.) Estorra is a product currently under development by the pharmaceutical company Sepracor.
Estorra has not yet been approved by the United States Food and Drug Administration for sale in
the United States, but Respondents expect that it will be so approved

It should be noted that the required divestiture of the Estorra Royalties does not
involve the divestiture of Estorra or any other “Product,” which the Decision and Order defines as
“any pharmaceutical, biological, or genetic composition containing any formulation or dosage of a
compound referenced as its pharmaceutically, biologically, or genetically active ingredient.” (Id.,
$1YY.) Nor does it involve the divestiture of assets that require the divestiture buyer to

participate or become involved in the research, Development,’ manufacturing, distribution, sale or

! The Decision and Order defines “Development” as meaning:

[A]Ul preclinical and clinical drug development activities (including formulation),

including test method development and stability testing, toxicology, formulation, process
development, manufacturing scale-up, development-stage manufacturing, quality

4-
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marketing of Estorra or another Product. Sepracor will continue to control Estorra. Likewise, it
does not involve the divestiture of Respondents’ obligations under the Estorra License Agreement.
Instead, the required divestiture involves the divestiture of the right to receive the Estorra
Royalties — that is, the contractual right to receive certain payments relating to the sales or profits
on Estorra once it is marketed in the United States by Sepracor.

As part of its efforts to obtain a divestiture buyer for the Estorra Royalties, Aventis
contacted (i) Sepracor (the entity that owns the rights to Estorra) and (ii) four firms in the business
of purchasing royalty streams that were not otherwise involved in the research, Development,
manufacturing, distribution, sale or marketing of Products (the “Prospective Royalty Monetization
Firms”). The purchase and sale of royalty streams is common in the pharmaceutical industry

generally, and the firms contacted by Aventis were recognized participants in that line of business.

Paul Capital was one of the Prospective Royalty Monetization Firms
contacted by Aventis. Paul Capital and two additional Prospective Royalty Monetization Firms

submitted bids to Aventis.

assurance/quality control development, statistical analysis and report writing, conducting
clinical trials for the purpose of obtaining any and all approvals, licenses, registrations or
authorizations from [the United States Food and Drug Administration or similar agency
located elsewhere in the United States or elsewhere] necessary for the manufacture, use
storage, import, export, transport, promotion, marketing, and sale of a Product (including
any governmental price or reimbursement approvals), Product approval and registration,
and regulatory affairs related to the foregoing.

(Decision and Order, 91.DD.)
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On August 5, 2004, Aventis and Paul Capital entered into a Royalty Assignment
Agreement (the “Agreement”) that will accomplish, if approved by the Commission, the remedial
goals of the requirement in the Decision and Order that Respondents divest the Estorra Royalties.
(A copy of the Agreement is attached hereto as non-public Annex B.)

II.
Paul Capital Is an Appropriate Buyer of the Estorra Royalties

Section IV.A of the Decision and Order requires the Respondents to divest the
Estorra Royalties to a “Royalty Monetization Firm.” The Decision and Order defines the phrase
“Royalty Monetization Firm” as the entity that acquires the Estorra Royalties, but the Decision and
Order excludes from that definition “any entity that engages in scientific research, Development,
manufacture, distribution, marketing, or selling of a Product.” As Respondents demonstrate in
greater detail below, Paul Capital satisfies the Decision and Order’s definition of a “Royalty
Monetization Firm.” (Decision and Order, 1 1.SSS.) It will be an excellent buyer of the Estorra
Royalties, well suited for approval by the Commission.

Paul Capital, a non-public entity organized as a partnership, is in the forefront of
structuring innovative alternative investment strategies in the healthcare field. It manages a total
of more than $3 billion across 12 investment funds, including nearly $1 billion in two funds
devoted to the acquisition of healthcare royalty interests. (See Paul Capital’s 2004 Annual Report,
pp- 5, 14, attached as Annex C.)

Paul Capital is active internationally. It has five offices worldwide (San Francisco,
Paris, Basel, New York, and London), with its main office in New York at Two Grand Central

Tower, 140 East 45" Street, 44™ Floor, New York, New York 10017.
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As is described in greater detail in its 2004 Annual Report, Paul Capital is engaged

in three related lines of investment businesses:

The Purchase of Royalty and Revenue Interests. Through its two investment
vehicles the Paul Capital Royalty Acquisition Fund (formed in April 2000 with $300

million in assets) and the Paul Royalty Fund (formed in July 2003 with more than $656
million in assets), Paul Capital purchases royalty and revenue interests. (Annual Report,
pp. 6-7, attached as Annex C.) (These two funds will be referred to collectively hereinafter
as the “Paul Royalty Funds.”) The royalty and revenue interests that are part of the Paul
Royalty Funds relate to the sale of products by various types of healthcare product
companies, including pharmaceutical, drug delivery, biotechnology, medical device, and
diagnostic companies, universities, and research institutes. Attached as non-public Annex
D is Paul Royalty Fund’s Quarterly Financial Report (March 31, 2004), which provides
additional detail regarding Paul Royalty Fund’s current royalty and revenue interests.”

A “royalty” is an ownership interest in some portion of a revenue stream related to
sales of a product or a group of products. Thus, for example, the Estorra Royalties relate to
a percentage interest in the revenue stream that might be derived from the sale of Estorra if
Estorra is approved for sale and sold in the United States. A “revenue” interest is
equivalent to a royalty interest, except that it has been established solely for the purpose of
a financial transaction with an investor, who receives some percentage of revenues derived
from the sale of a product in return for making an investment in that product. (Annual

Report, p. 9, attached as Annex C.)

2

The Paul Royalty Fund’s Quarterly Financial Report is an unaudited and non-public document. It thus has

not been included in the public version of this petition and annexes.

-
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In making these purchases, the Paul Royalty Funds and Paul Capital do not acquire
management rights — as the Paul Capital Annual Report notes, Paul Capital “leav[es]
management of the companies and the products to those in whom we invest.” (Id., p. 9.)
Instead, Paul Capital and Paul Royalty Fund are “typically almost passive as investors,
relying on management to accomplish their goals.” (Id., p. 14.)

Since launching its first royalty interest fund, Paul Capital has completed 18
transactions, investing in 31 different products across 16 therapeutic areas. (Id., p. 15.)
Approximately 80% of its investments are in biopharmaceuticals, while 15% are in
medical devices and 5% are in diagnostic products. Several of these completed
transactions have been with public companies, including SkyePharma plc; Guilford
- Pharmaceuticals, Inc.; ML Laboratories plc; Orthovita Inc.; Gliatech Inc.; and Ortec
International, Inc. (Id.) Approximately half of the Paul Capital investments made to date
have been made in the United States; the other half have been made in Europe, particularly
in the United Kingdom.

The Agreement provides for a purchase price for the Estorra Royalties that

(See Agreement, §§ 2.2, 2.3, attached as non-public Annex B.) Because Paul Capital is
making the purchase through the Paul Royalty Fund, a fund that already has been raised,
Paul Capital has the ability to make from currently available funds any payments due to
Respondents. It thus has the financial ability to buy the Estorra Royalties.

The Paul Royalty Funds are led by two individuals, each of whom has extensive
experience in the identification, evaluation and pursuit of new business opportunities.

Walter Flamenbaum, M.D. (B.A., Washington & Jefferson College; M.D., Columbia
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University), joined Paul Capital in 1999 and is the Managing Partner of the Paul Royalty
Funds. His background includes the leadership of several business organizations,
including the contract research organization SigA Pharmaceuticals. Prior to that, he
enjoyed a distinguished career in academic medicine spanning more than fifteen years at
Tufts University and Mount Sinai Medical Center. (See Annual Report, p. 29, attached as
Annex C.)

The second individual, Gregory Brown, M.D. (A.B., Yale College; M.D., SUNY
Upstate Medical Center; M.B.A. Harvard Business School), joined Paul Capital in 2003.
He has extensive experience in healthcare finance at Adams, Harkness & Hill and Vector
Securities International, following a medical career that included the practice of thoracic
and vascular surgery. (/d.) The Paul Royalty Funds also are comprised of one additional
partner, and four additional principals, all of whom have extensive experience in
evaluating and analyzing potential royalty monetization opportunities. (Id, p. 15.)

Both Dr. Flamenbaum and Dr. Brown are based in Paul Capital’s New York office.

The Purchase of “Private Equity Secondary Interests.” Through a number of

different funds, Paul Capital also is active in the market for “private equity secondary”
interests. Indeed, Paul Capital was one of the innovators of private equity secondary
interests, and remains one of the most prominent participants in this market niche. Paul
Capital’s discretionary capital dedicated to secondary acquisitions exceeds $1 billion, and
includes the ability to syndicate larger transactions with other institutional investors. (Id.,
p- 18.)

As Paul Capital’s 2004 Annual Report explains, “A private equity secondary is the

acquisition of one or more limited partnership or direct investments from the original
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market. Such transactions are called ‘secondaries’ because the purchase and sale of the
asset is occurring a second time following its original issuance.” (Id., p. 17.) The assets
bought by Paul Capital as part of this business generally are comprised of limited
partnership interests in venture capital, leveraged buyout, mezzanine, and high yield funds,
as well as portfolios of direct minority equity interests in private companies.

The Purchase of Interests in Other Venture Funds. Through a number of

different funds, Paul Capital serves as a “fund of funds,” aggregating separate interests in
other venture funds. The most recent Paul Capital “fund of funds” has $500 million under
management. (Id., p. 25.)

In sum, Paul Capital is a financially strong, experienced, viable and sophisticated
investor. It has demonstrated through the Paul Royalty Funds that it has the capability to engage in
transactions involving the sale of a royalty interest — indeed, that is a major part of Paul Capital’s
business, with almost $1 billion under management in this business line alone. Paul Capital has
the financial resources to purchase the Estorra Royalties from funds that already have been raised.
Moreover, Paul Capital is not engaged in the research, Development, manufacture, distribution,
marketing or sale of any Product. It is an excellent candidate to be the buyer of the Estorra
Royalties.

IIL.

The Agreement Satisfies the Requirements

of the Decision and Order to Divest the Estorra Royalties

Paragraph 24 of the Complaint brought by the Commission in connection with the
acquisition of Aventis by Sanofi describes the Commission’s concerns with respect to the
acquisition’s potential effect on the “market for the research, development, manufacture and sale

of prescription drugs for the treatment of insomnia:”

-10-
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Sanofi dominates the market for the research, development,
manufacture and sale of prescription drugs for the treatment of
insomnia with its Ambien product that has an 87 percent share.
Sepracor plans to enter this market within the next nine months with
its product Estorra, which is licensed to Sepracor from Aventis.
Under the licence agreement, Aventis is entitled to royalty payments
based on Estorra sales. After the acquisition, Sanofi would control
the leading product in this market and have a financial stake in what
is likely to be its main competitor. (Complaint, 124.)

In order to remedy the potential competitive harm described in the Complaint, the
Decision and Order requires the Respondents to divest the Estorra Royalties. (Decision and Order,
T1IV.A.) In addition, the Decision and Order requires that “Respondents shall cease and desist
from receiving, accepting, or being entitled to receive or accept any Estorra Royalties except for
the purposes of transferring such Estorra Royalties to a Royalty Monetization Firm.” (Decision
and Order, 11V.B.) Pursuant to these requirements, Aventis has diligently sought a buyer and
negotiated an Agreement that it believes satisfies both the express provisions of and the remedial
purposes underlying the Decision and Order.

A. Divestiture of the Estorra Royalties. Paragraph IV.A of the Decision and
Order requires the Respondents to divest the Estorra Royalties within 90 days of the Decision and
Order becoming final. The Decision and Order requires the Estorra Royalties to be divested to “a
Royalty Monetization Firm that receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission.” (Decision and Order, 11V.A.)

The Agreement satisfies this requirement. As is noted above, Paul Capital is a
Royalty Monetization Firm that Respondents believe is an excellent buyer of the Estorra Royalties.
In addition, pursuant to the terms of the Agreement and subject to the Commission’s approval,
Aventis has agreed to “sell[], assign[], transfer[] and convey[]” to Paul Capital “all of Aventis’
right, title and interest” in the Estorra Royalties. (Agreement, § 2.1(a), attached as non-public

Annex B.)

-11-



[

Pursuant to the Agreement, Paul Capital
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the Estorra License Agreement. Moreover, as is described above, the consideration payable by
Paul Capital to Aventis is based on events unrelated to the “sales or profits” earned on Estorra.
There are no circumstances in which Aventis can, pursuant to the terms of the

Agreement, re-acquire the Estorra Royalties.
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