
























substitutes eliminates this competitive discipline. After the Merger, health plans will no longer

have the threat of excluding PWHS because it will be part of the Inova system, which is

currently PWHS' closest substitute. Without this competitive discipline, Inova, negotiating the

rates ofPWHS, will force health plans to pay higher prices for services from PWHS.

33. Without PWHS as an independent alternative hospital for health insurers' plans,

Inova also will gain additional bargaining leverage in its negotiations with health insurers. This

increased leverage for both PWHS and Inova will lead to higher prices and higher health eare

costs for employers, health plan enrollees, and consumers in the relevant geographic market

34. In addition, Inova currently ( Redacted]. After Inova aequired Alexandria

Hospital and Loudoun Hospital Center, ( Redacted] Inova plans to do the same with PWHS, (

Redacted ].

35. Many health plans expect the Merger will result ( Redacted] reflecting the loss

in competition caused by the merger. Indeed, defendants do not dispute that PWHS' ( Redacted

] as a result of the Merger, and one health plan is in the process of( Redacted].

36. Higher hospital prices to health insurers' plans lead directly to higher health care

costs to the plans' members. While higher prices will harm all consumers, the increases will

have the most significant impact on small employers and their employees. Several small

employers in Northern Virginia have stated that providing health insurance is a significant

financial burden and fear that a price increase postmerger may prevent them from offering health

insurance to their employees in the future. Other small employers who aspire to offer their

employees health insurance believe that if health care costs increase, they will be precluded from

that alternative. As a result, the employees will suffer the consequences from less healthcare

insurance and foregoing the care they can no longer afford.
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37. PWHS acknowledges that [Redacted] with Inova because it would mean that

the two hospital groups [ Redacted] as tbey have in the past With the Merger, Inova would [

Redacted].

X.

ENTRY Is DIFFICULT

38. It is unlikely that entry into the market would remedy, in a timely manner, the

anticompetitive effects of the Merger. A new hospital, or expausion of an existing hospital,

sufficient to defeat a price increase or other anticompetitive effect would likely take three years

or longer. In addition to planning and construction lead times, such projects would require state

regulatory approval which can take a significaut amount of time. Competitors like Inova can

and do oppose such approvals in administrative and judicial proceedings, substantially

prolonging the approval process.

XI.

THE MERGER WILL NOT RESULT IN EFFICIENCIES

39. The Merger is not necessary to permit the parties to achieve substautial

efficiencies. Currently, the quality of PWHS' services is comparable to, and at times superior to,

the quality ofInova's services, as measured by numerous objective quality criteria.

Accordingly, Inova is unlikely to improve PWHS' quality of service or to help generate other

efficiencies sufficient to offset the Merger's anticompetitive effects.

40. PWHS is a financially sound institution with the capacity to fund capital

investments and quality improvements on its own or with another merger partner. Indeed,

PWHS is currently successfully engaged in capital investment and quality improvement projects.
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XII.

LiKELIHOOD OF SUCCESS ON THE MERITS AND NEED FOR RELIEF

41. The Merger between Inova and PWHS is an acquisition of "all or any part ofthe

assets" ofPWHS, within the meaning of Section 7 of the Clayton Act, 15 U.s.C. § 18.

42. The Commission and the Commonwealth are likely ultimately to succeed in

demonstrating, in administrative proceedings to adjudicate the legality of the proposed Merger,

that the proposed Merger would violate Section 7 of the Clayton Act. Based on the nature of

competition and high market concentration (and high entry barriers), there is a presumption of

anticompetitive effects; but here, it is undisputed that prices for hospital services will increase.

43. The Commission and the Commonwealth are ultimately likely to succeed in

demonstrating, inter alia, that:

a. The relevant product market in which the competitive effects ofthe

proposed merger may be assessed is general acute care inpatient services;

b. The relevant geographic market to assess the competitive effects ofthe

proposed merger is no larger than Northern Virginia or Health Planning Region II and

Fauquier County, and includes both lnova and PWHS;

c. Defendants are two of only a handful of competitors in the supply of

general acute care inpatient hospital services in the relevant geographic market and are

each other's closest competitors;

d. Defendants compete with each other on price and non-price dimensions

in providing general, acute care inpatient hospital services;
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e. Defendants compete with each other on price and non-price dimensions in

providing general, acute care inpatient hospital services in Northern Virginia, as defined

in Paragraph 23 above.

f. The effect of the proposed Merger, if consummated, may be substantially

to lessen competition in the relevant markets by, among other things:

(i) The Merger would eliminate price competition in the market for

general, acute care inpatient hospital services in the relevant geographic

market; and

(ii) The Merger would eliminate non-price competition in the market

for general, acute care inpatient hospital services in the relevant

geographic market.

g. Substantial and effective entry into the relevant markets is difficult.

44. The reestablishment of Inova and PWHS as independent viable competitive

entities if they were to merge would be difficult, and it likely would be difficult, ifnot

impossible, to restore the businesses as they originally existed. Furthermore, it is likely that

substantial interim harm to competition would occur even if suitable divestiture remedies could

be devised.

45. For the reasons stated above, the granting ofthe injunctive relief sought is in tbe

public interest.

WHEREFORE, the Plaintiffs request that the Court:

1. Temporarily and preliminarily enjoin defendants Inova and PWHS, and all

affiliates of defendants, from taking any further steps to consummate, directly or indirectly, their
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proposed Merger, or any other acquisition of stock, assets, or other interest, either directly or

indirectly;

2. Retain jurisdiction and maintain the status quo pending resolution of the

administrative proceeding before the Commission that has already commenced; and

3. Award such other and further relief as the Court may determine to be proper and

just, including costs.

Dated: May 12, 2008
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Jeffrey Schmidt
Director, Bureau of Competition

David P. Wales
Deputy Director, Bureau of Competition

William Blumenthal
General Counsel
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600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 12 day of May, 2008, I filed the foregoing with the

clerk of the court.

I FURTHER CERTIFY that on such date I served the foregoing on the following counsel

via electronic mail:

David P. Gersch
Arnold & Porter LLP
555 Twelfth Street, N.W.
Washington, DC 20004-1206
Phone: 202-942-5125
David. Gersch@aporter.com
Counsel for Inova Health System Foundation and
Prince William Health System

JItvz~-
Mattl1eWiReilly, Attorney for Movant
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