























interpretation of the Premerger Office that indicated that a filing to acquire voting securities of a
parent corporation would also cover acquisitions of voting securities of a subsidiary of that

parent corporation. See http://www.ftc.gov/opinions/0102008.htm.

29. Malone stated that neither he nor his counsel was aware that in February 2005, the
Premerger Office gave a new informal interpretation that disavowed the 2001 informal
interpretation and stated that acquisitions of voting securities of a subsidiary would require a
separate filing. See http://www.ftc.gov/opinions/0502006.htm.

30. Malone stated that neither Malone nor his counsel on his behalf checked the database
of informal interpretations prior to making the August 9, 2005, acquisition of Discovery voting
securities or prior to making any of the acquisitions of Discovery voting securities between
August 9, 2005, and April, 2008.

31. Malone stated that neither Malone nor his counsel on his behalf contacted the
Premerger Office to ask whether the 2001 interpretation was still the policy of the Premerger
Office, or otherwise to ask whether a filing for a parent corporation covered acquisitions of a
subsequently-divested subsidiary, prior to making the August 9, 2005, acquisition of Discovery
voting securities or prior to making any of the acquisitions of Discovery voting securities
between August 9, 2005, and April, 2008.

32. Malone stated that his counsel learned of the March 2005 informal interpretation on
or about May 30, 2008, in connection with another matter. Malone made the corrective filing on
June 12, 2008, and the waiting period on the filing expired on July 14, 2008.

33. Malone was in continuous violation of the HSR Act during the period beginning on

August 9, 2005, when he acquired Discovery voting securities that resulted in him holding



voting securities valued in excess of $53.1 million, and ending on July 14, 2008, when the
waiting period expired.

Acquisitions Made in Violation of the HSR Act
During the Waiting Period Triggered by the Corrective Filing

34. On June 14, 2008, prior to the expiration of the waiting period on his June 12, 2008
corrective filing, Malone exercised an option to acquire 6,667 shares of Discovery Series A
voting securities, and an option to acquire 60,000 shares of Discovery Series B voting securities.

35. The options were set to expire prior to the end of the waiting period on Malone’s
corrective filing.

36. The exercise price on each of the options was below the market price on the day
Malone exercised the options.

37. Malone exercised the options through an escrow arrangement that he established.
Malone designated the escrow agent for the escrow arrangement, and Malone established the
terms and conditions of the escrow arrangement. Pursuant to the escrow arrangement
established by Malone, Malone paid the full consideration for the voting securities and directed
Discovery to deliver the voting securities to the escrow agent. Neither Malone nor the escrow
agent could vote the voting securities during the escrow period. Upon expiration of the HSR
waiting period, the escrow agent was required to deliver the voting securities to Malone. If the
waiting period had not expired within 120 days, the escrow agent was required to sell the voting
securities and all proceeds were to go to Malone. Any dividends paid on the voting securities
were held for the benefit of Malone.

38. Pursuant to the escrow arrangement, Discovery received full payment for the voting

securities on June 14, 2008, and was required to deliver the voting securities to the escrow agent
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designated by Malone on that date. Thereafter, Discovery had no right to receive the voting
securities back, no risk of loss or benefit of gain in the voting securities, no right to vote the
voting securities or direct the voting of the voting securities, and no right to dispose of the voting
securities.

39. In promulgating the HSR Rules, the FTC explicitly stated in the Statement of Basis
and Purpose for the HSR Rules that an escrow agent does not become the beneficial owner of
assets or voting securities held in escrow. 43 Fed. Reg. 33460 (July 31, 1978). The FTC further
stated that an acquisition in escrow must be reported if beneficial ownership changes hands as a
result of the acquisition.

40. When Malone exercised the options, beneficial ownership of the voting securities
passed from Discovery because Discovery no longer had any of the indicia of beneficial
ownership.

41. Malone obtained beneficial ownership of the voting securities upon exercise of the
options.

42. Malone was required to, but did not, observe the waiting period triggered by his June
12, 2008 corrective filing before exercising the options for Discovery voting securities on June
14, 2008.

43. Malone stated that neither Malone nor his counsel on his behalf contacted the
Premerger Office to ask whether it was permissible to exercise the options with an escrow
arrangement prior to the expiration of the waiting period before Malone exercised the options on
June 14, 2008.

44. Malone violated the HSR Act when he exercised the option to acquire 6,667 shares

of Discovery Series A shares on June 14, 2008, and when he exercised the option to acquire

11



60,000 shares of Discovery Series B shares on June 14, 2008, and he was in continuous violation

of the Act through July 14, 2008, the end of the waiting period.

PRAYER
WHEREFORE, Plaintiff prays:

1. That the Court adjudge and decree that Defendant Malone’s acquisitions of Discovery
voting securities beginning on August 9, 2005, and ending in April, 2008, and Malone’s
acquisitions of Discovery voting securities on June 14, 2008, were violation of the HSR Act, 15
U.S.C. § 18a; and that Defendant Malone was in violation of the HSR Act each day from August
9, 2005, through July 14, 2008.

2. That the Court order Defendant Malone to pay to the United States an appropriate
civil penalty as provided by the HSR Act, 15 U.S.C. § 18a(g)(1), the Debt Collection
Improvement Act of 1996, Pub. L. 104-134, § 31001(s) (amending the Federal Civil Penalties
Inflation Adjustment Act of 1990, 28 U.S.C. § 2461 note), and Federal Trade Commission Rule
1.98,16 C.F.R. § 1.98, 61 Fed. Reg. 54548 (Oct. 21, 1996); 74 Fed. Reg. 857 (Jan. 9, 2009).

3. That the Court order such other and further relief as the Court may deem just and
proper.

4. That the Court award the Plaintiff its costs of this suit.

Dated: jU—ﬂQ o] ) &O(R
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Christine A. Varney Roberta S. Baruch

Assistant Attorney General | D.C. Bar No. 269266

D.C. Bar No. 411564 Special Attorney

Department of Justice 3 Nﬂﬂ\&l
Antitrust Division

Washington, D.C. 20530 Kenneth A. Libby
Special Attorney

Federal Trade Commission
Washington, D.C. 20580
(202) 326-2694
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