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the Merger in light of its vast potential to harm competition. Such efficiencies are lacking here. 

87. The Merger is not necessary to permit the parties to achieve substantial 

efficiencies from manufacturing complementarities and supply cost reductions. 

88. Similarly, CSL and Talecris need not merge in order for Talecris to reduce its 

plasma collection costs, which currently are higher than the industry norm. As Talecris 

continues to build up its collection platform, and its centers mature, it likely will become more 

efficient on its own. 

x. 

LIKELIHOOD OF SUCCESS ON THE MERITS AND NEED FOR RELIEF 

89. In deciding whether to grant relief, the Court must balance the likelihood of the 

Commission's ultimate success on the merits against the public equities, using a sliding scale. 

Equities affecting only the defendants cannot tip the scale. 

90. The Commission's complaint raises questions about the lawfulness of defendants' 

Merger under the Clayton Act and the FTC Act that are serious, substantial, difficult, and 

doubtful enough to make them fair ground for thorough investigation, study, deliberation, and 

determination by the Commission during the administrative proceeding in the first instance, and 

ultimately, by a federal Court of Appeals. 

91. The Commission has reason to believe that the Merger would violate Section 7 of 

the Clayton Act and that the Merger agreement violates Section 5 of the FTC Act. In particular, 

Complaint Counsel for the Commission is likely ultimately to succeed in demonstrating, among 

other things, that: 

a. The Merger would have anticompetitive effects in the Ig, albumin, alpha-

1, and Rho-D markets; 
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b. Substantial and effective entry into these markets is difficult, and would 

not be likely, timely, or sufficient to offset the anticompetitive effects of 

the Merger; and 

c. Any efficiencies that defendants may assert will result from the Merger 

are speculative, not merger-specific, and are, in any event, insufficient as a 

matter oflaw to justify the Merger. 

92. Should the Commission rule, after the full administrative trial, that the Merger is 

unlawful, completely reestablishing the status quo ante of competition would be difficult, if not 

impossible, if the Merger already has occurred. Moreover, substantial harm to competition 

would likely occur in the interim, even if suitable divestiture remedies could be devised. 

93. Accordingly, the equitable relief requested here is in the public interest. 

WHEREFORE, the Commission respectfully requests that the Court: 

a. Temporarily restrain and preliminarily enjoin CSL and Cerberus from 

taking any further steps to consummate the Merger, or any other 

acquisition of stock, assets, or other interests, either directly or indirectly; 

b. Retain jurisdiction and maintain the status quo until resolution of the 

administrative proceeding that the Commission has initiated; and 

c. Award such other and further relief as the Court may determine is 

appropriate, just, and proper. 

21 



Case 1:09-cv-01000-CKK     Document 28-2      Filed 06/02/2009     Page 22 of 26

May 28, 2009 

RICHARD FEINSTEIN 
Director 
(D.C. Bar No. 324848) 
NORMAN ARMSTRONG, JR. 
Acting Deputy Director 
(D.C. BarNo. 459621) 
Bureau of Competition 

DAVID C. SHONKA 
Acting General Counsel 
(D.C. Bar No. 224576) 
Federal Trade Commission 

Respectfully submitted, 

MATTHEW J . REILLY (D.C. Bar No. 457884) 
JEFFREY H. PERRY (D.C. BarNo. 465991) 
NICHOLAS A. WIDNELL (D.C. Bar No. 439474) 
KYLEANDEER 
GARY SCHORR 
ALBERT KIM (D.C. Bar No. 466327) 
SARA RAZI (D.C. Bar No. 473647) 
KAREN KAZMERZAK 
JUNE 1M (D.C. Bar No. 477297) 
ANDREA RYAN (D.C. BarNo. 474166) 
Attorneys 
Federal Trade Commission 
Bureau of Competition 
600 Pennsylvania Ave., N.W. 
Washington D.C. 20580 
Telephone: (202) 326-2350 
Facsimile (202) 326-2286 
Email: mreilly@ftc.gov 

Attorneys for Plaintiff 

22 



Case 1:09-cv-01000-CKK     Document 28-2      Filed 06/02/2009     Page 23 of 26

Appendix A - Market Concentration by 2008 U.S. IVIG Sales Volumes 

Plasma Fractionator Pre-Acquisition Post-Acquisition 

Sales Share Sales Share 
(kilograms) (kilograms) 

CSL 10,123 27.5% 17,827 48.5% 

Talecris 7,704 20.9% -- -
Baxter 13,010 35.4% 13,010 35.4% 

Grifols 3,312 9.0% 3,312 9.0% 

Octapharma 2,639 7.2% 2,639 7.2% 

TOTAL: 36,788 100% 36,788 100% 

Pre-Merger HHI 2,579 

Post-Merger HHI 3,731 

Increase in HHI 1,153 
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Appendix B - Market Concentration by 2008 U.S. 5% and 25% Albumin Sales Volumes 

Plasma Fractionator Pre-Acquisition Post-Acquisition 

Sales Share Sales Share 
(kilograms) (kilograms) 

CSL 43,311 36.61% 53,757 45.44% 

Talecris 10,446 8.83% - -
Baxter 43,117 36.44% 43,117 36.44% 

Grifols 15,449 13.06% 15,449 13.06% 

Octapbanna 5,993 5.07% 5,993 5.07% 

TOTAL: 118,316 100% 118,316 100% 

Pre-Merger HHI 2,942 

Post-Merger HHI 3,589 

Increase in HHI 646 
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Appendix C - Market Concentration by 2007 U.S. Rho-D Sales by Revenue 

Plasma Fractionator Pre-Acquisition Post-Acquisition 

Revenue Share Revenue Share 
(US$ Millions) (US$ Millions) 

CSL 24.49 29.0% 35.41 42.0% 

Talecris 10.92 13.0% -- --
Ortho Clinical Diagnostics 48.8 58.0% 48.8 58.0% 
(Johnson and Johnson) 

TOTAL: 84.21 100% 84.21 100% 

Pre-Merger HHI 4372 

Post-Merger HHI 5126 

Increase in HHI 754 
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Appendix D - Market Concentration by 2007 U.S. Alpha-l Sales by Revenue 

Plasma Fractionator Pre-Acquisition Post-Acquisition 

Revenue Share Revenue Share 
(US$ Millions) (US$ Millions) 

CSL 32.62 12.6% 214.11 82.7% 

Talecris 181.49 70.1% -- --
Baxter 45.05 17.4% 45.05 17.4% 

TOTAL: 258.90 100% 258.90 100% 

Pre-Merger HID 5,376 

Post-Merger HHI 7142 

Increase in HHI 1767 


